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has  required  its  careful  revision.  In  carrying  out  this 
revision  I  have  condensed  the  text  as  far  as  I  could,  but  I 
have  found  it  necessary,  nevertheless,  materially  to  in- 
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CHAPTER  I.  \.\ 


I.  Absbst  Gbnbr^llt. 

Criminal  procedure  usually  begins 
with  oath  before  magistrate,  §  1. 

Officer  may  be  described  by  office, 
§2. 

To  arrest,  corporal  control  and  no- 
tice are  essential,  §  8. 

Bat  notice  may  be  by  implication, 

n.  BtOffigbbb. 

Officer  not  protected  by  illegal  war- 
rant,  §  5. 

Warrant  omitting  essentials  is  il- 
legal, §  6. 

Not  necessary  for  officer  to  show 
warrant,  §  7. 

Peace  officers  may  arrest  without 
warrant  for  offences  in  their  pres- 
ence and  for  past  felonies  or  simi- 
lar crimes,  §  8. 

Beasonable  suspicion  conyertlble 
with  probable  cause,  §  9. 

m.  BT  PbBSONB  ITOT  OmOBBS. 

■ 

Peace  officers  may  require  aid  firom 
private  persons,  §  10* 

Officers  may  haye  special  assist- 
ants, §  11. 

Pursuers  of  felon  are  protected, 
§  12. 

Private  persons  may  arrest  with 
probable  cause,  §  18. 

May  use  force  necessary  to  prevent 
felony,  §  14. 

May  arrest  felon  after  escape,  §  16. 

May  interfere  to  prevent  riot,  §  16. 

And  so  as  to  other  offences,  §  17. 
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lY.  Bbbakiho  Doobs,  un>  Sbaboh- 

W^BBAHTS. 

House  may  be  broken  open  to 
execute  warrant  In  felonies  or 
breaches  of  the  peace,  §  18. 

In  felonies  this  may  be  done  by 
private  person,  §  19. 

Peace  officers,  may,  on  reasonable 
suspicion,  break  doors  without 
warrant,  §  30. 

Private  person  requires  stronger 
ground  for  interference,  §  21. 

Search-warrants  may  be  issued  on 
oath,  $  22. 

Houses  of  third  persons  may  be 
broken  open  to  secure  offender  or 
stolen  goods,  §  28. 

In  opening  trunks,  etc.,  keys 
should  be  first  demanded,  §  24. 

Warrant  must  be  strictly  followed, 
§26. 

Search-warrants  limited  by  Consti- 
tution, §  26. 

That  arrest  was  illegal  is  no  de- 
fence on  the  issue  of  guilt,  §  27. 

V.  FUOITIVBS, 

1.  Between  theeeveral  United  Stalet. 

Under  federal  Constitution  Aigi- 
tives  may  be  arrested  when  flee- 
ing f^m  State  to  State,  §  28. 

Arrest  may  be  in  anticipation  of 
requisition,  §  29. 

Sufficient  if  offence  be  penal  in  d^ 
manding  State,  §  80. 

Requisition  must  be  dulyfhimed 
and  lies  only  for  f^igltlves,  {  81. 
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Federal  coarts  cannot  compel  gov- 
ernor to  surrender,  §  82. 

No  objection  that  Aigitlve  is  amen- 
able to  asylum  State,  §  88. 

GoYernor  of  asylum  State  cannot 
impeach  requisition,  §  34. 

Ordinarily  glv^  warrant  of  arrest, 
4  84  a. 

MaiH/u  eorpu*  cannot  go  behind 

"••Varralili485. 

Bail  n&^Wjl2®*tl^en,  §  85  a. 

Indictm^t'qr  ^ffld^vit  must  set 
forth  a  crltile,  lificf  must  be  in 
course  of  Judldlar  proocndjngs, 

§  86.  •••*•:  V. 

Fugitiye  may  be  tried  f<A-»*o(her' 
than  requisition  offence,  §  37:  •* 

Officers  executing  process  protected 
by  federal  courts,  §  87  a. 

For  federal  offences  warrants  may 
be  issued  in  all  districts,  §  87  6. 
2.  Between  Federal  Ooffemment  and 
Foreign  Utatet, 

Limited  by  treaty,  §  88. 

Offence  must  be  one  recognized  in 
asylum  State,  §  89. 

Treaties  are  retii^spectlye,  §  40. 

Extradition  refused  when  there 
cannot  be  fair  trial,  §  41. 

And  so  for  political  offences,  §  42. 

And  so  for  persons  escaping  mili- 
tary service,  §  48. 

But  not  because  person  demanded 
is  subject  of  the  asylum  State, 
§44. 

Where  asylum  State  has  jurisdic- 
tion' there  should  be  no  surren- 
der, §  45. 

Conflict  of  opinion  as  to  whether 
foreign  State  can  claim  a  subject 


who  has  committed  a  crime  in 
a  third  State,  §  40. 

Extradition  does  not  lie  for  a 
case  not  in  treaty,  §  47. 

Nor  where  defendant  is  in  cus- 
tody for  another  offence,  §  48. 

Trial  should  be  restricted  to  the 
offence  charged,  §  49. 

Courts    may  hear  case    before 
mandate,  §  50. 

Complaint  and  warrant  should 
be  special,  §  51. 

Warrant  returnable  to  commis- 
sioner, §  52. 

Evidence  should  be  duly  authen- 
ticated, §  58. 

Terms  to  be  construed  as  in  asy- 
lum State,  §  54. 

Evidence  must   show  probable 
cause,  §  55. 

Evidence  may  be  heard  from  de- 
fence, §  56. 

Circuit  Court  has  power  of  re- 
view, §  57. 

Surrender  is  at  discretion  of  ex- 
ecutive, §  58. 

Remedy  by  Tiabeat  corpuSj  §  998. 

VI.    PRmLBGE  FROM  AbBBST. 

Foreign     ministers     privileged 
from  arrest,  §  59. 
VII.  Right  to  take  Mokbt  fbom  Per- 
son OF  Defendant. 
Proof  of  crime  may  be  taken 

from  person,  §  60. 
But  not  money  unless  connected 
with  offence,  §  61. 
Vm.  Right  of  Bail  to  abbest  Pbin- 

GIPAL. 

Bail  may  arrest  and  surrender 
principal,  §  62. 


I.    ARREST  GENERALLY.. 

§  1.  The  usual  commencement  of  a  criminal  procedure  is  a  pre- 
liminary oath  before  a  magistrate,  upon  which,  if  it  ap- 
Criminai      ^^^  ^^  ^.jj^  f^^^  ^f  g^^jj  ^^th  that  a  criminal  oflFence  has 

procedure      *^  -••■•i_»» 

nsuaUy        been  committed  by  the  defendant  within  the  magistrate  s 
SriS'cS^  jurisdiction,  a  warrant  of  arrest  issues.*    The  affidavit 

»  See  Blodgett ».  Race,  18  Hun,  132 ;    r.  People,  75  111.  487 ;  'WoodaU  v.  Mo- 
People  V.  Pratt,  22  Hun,  200  ;  Housh    Millan,  38  AU.  622;  SUte  r.  Graiftnul- 
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OHAP.  I.]  A&KB8T.  [§  8. 

must  be  specific,*  and  must  aver  personal  knowledge  on  ^^^ 

the  part  of  the  affiant.    Mere  belief  is  not  sofficient.    If  tnte. 

the  affiant  cannot  testify  to  knowledge  of  the  facts, 

other  witnesses  should  be  brought  forward  to  supply  the  defect ; 

but  without  affidavit  to  the  inculpatory  facts  a  warrant  should  not 

issue.' 

§  2.  The  affidavit  being  thus  specific  and  direct,  a  warrant  issues 
for  the  defendant's  arrest.    Under  the  common  law  prac- 
tice, this  warrant  is  addressed  to  a  constable,  or  officer,  ^?5^  ^^ 
or  other  person  whose  name  is  specified ;'  the  usual  and  scribed  by 
best  course  being  to  name  the  constable  of  the  ward  or 
precinct.    When  addressed  to  the  sheriff  of  the  county,  the  latter 
may  act  by  deputy.    Whether  a  constable  may  act  through  deputy 
has  been  doubted  ;  and  in  England  the  negative  seems  to  be  held.^ 
In  English  practice  a  warrant  may  be  directed  to  officers  by  the 
description  of  their  office.    When  addressed  by  name,  the  officer 
named  may  execute  the  warrant  anywhere  within  the  jurisdiction 
of  the  magistrate  granting  the  warrant.    When  addressed  to  officers 
designating  them  only  by  the  description  of  their  office,  the  officer 
acting  can  execute  the  warrant  only  within  the  precincts  of  his  of- 
fice.* 

§  3.  To  constitute  an  arrest,  so  as  to  make  the  defendant  guilty 
of  escape  in  case  he  does  not  submit  and  follow,  it  is   ^^  ^^^^^ 
enough  that  there  should  be    some   desree,  however  corporal 
slight,  of  corporal  control.    Thus  to  inform  a  defendant  noUce  is 
that  he  is  arrested,  and  to  lock  the  door,*  or  to  touch   ^•®®°^^* 
him  with  only  a  finger,  provided  he  be  informed  at  the  time  that  he 
is  arrested,'  constitutes  an  arrest.    And  corporal  touch  is  not  ne- 
cessary, provided  it  be  waived  by  tiie  defendant,  which  can  be  done 

ler,  26  Minn.  6.    Eyen  thongh  the  pan-  information.  Bee  State  v.  Good,  9  Lea, 

ishment  inflicted  is  onlj  a  fine,  the  de-  240. 

fendant  maj  be  arrested  and  required       *  See  R.  v.  Whalley,  7  C.  &  P.  245 ; 

to   find    baU.    Jackson,  ez  parte,   14  Meek  o.  Pierce,  19  Wis.  300. 
Blatoh.  245.  *  1  Chit.  Crim.  Law,  48. 

I  State  V.  Barren,  86  Ind.  313.  •  Ibid.,  citing  1  B.  &  C.  288 ;  2  D.  & 

'  Com.  V.  Lotterj  Tickets,  5  Cash.  B.  44. 
369  ;  People  v.  Recorder,  6  Hill,  429 ;        *  Williams    v,    Jones,    Cas.    temp. 

Swact  V.  Kimball,  43  Mich.  27  ;  People  Hardwioke.  284. 
v.  Heifron,  53  Mich.  527.    That  hear-        '  Genner  p.  Sparks,  1  Salk.  79. 
say  is  not  excluded  when  the  object  is 
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by  his  submission  to  the  process,  and  placing  himself  in  the  power 
of  the  officer.^  But  it  is  essential  that  there  should  be  notice  of 
arrest  given  either  expressly  or  by  implication ;  and  without  such 
notice  no  amount  of  physical  restraint  can  constitute  an  arrest.' 
The  amount  of  force  justifiable  in  arrestiog  is  discussed  elsewhere.' 
§  4.  But  this  notice  may  be  given  by  implication.^  If,  as  has 
But  notice  ^^^^  seen,  a  constable  command  the  peace,*  or  show  his 
may  be        badge  or  staff  of  office,'  this  is  a  sufficient  intimation  of  his 

Svexi  bv 
ipiica-       authority.    In  such  a  case  it  is  not  necessary  to  prove 

^^°'  the  officer's  appointment  as  constable  ;  proof  that  he  was 

accustomed  to  act  as  constable  is  sufficient.^    Where  he  shows  his 

warrant,'  or  where  it  appears  that  he  is  known  to  the  defendant  to 

be  an  officer ;  as,  for  instance,  when  the  defendant  says :  ^'  Stand 

off;  I  know  you  weU  enough ;  come  at  your  peril.;'"  this  is  notice 

enough.*' 

11.  BY  OFFICERS. 

1.  With  Warrant. 

§  6.  It  is  elsewhere  shown**  that  there  is  a  distinction  between  a 

warrant  that  is  illegal  and  one  that  is  irregular.    When 

protected      &  Warrant  is  illegal — e.  //.,  when  the  magistrate  has  no 


warra^t*^     jurisdiction,"  or  when  on  its  face  the  offence  charged  is 


1  Emerj  v.  Chesley,  18  N.  H.  198 
RuBsen  v.  Lncas,  1  Car.  &  P.  153 
George  v.  Radford,  Moody  &  M.  244 


«  1  Hale,  561. 

«  Foster,  311 ;    Tates  v.  People,  32 
N.  Y.  509;  R.  v,  Woolmer,  1  Moodj 

Searls  t;.  Viets,  2  Tli.  &  C.  224.    See  C.  C.  334 ;  Whart.  Crim.  Law,  9th  ed. 

Whart.   Crim.   Law,  9th  ed.    §§  402,  §  1646. 

444, 1672-4.  t  1  East  P.  C.  315 ;  Whart.  Crim. 

>  Whart.  Crim.    Law,   9th  ed.    §§  Evid.  §  833. 
395-444 ;    Mackallej's  case,   9  Coke,  ^  1  Hale,  461. 

65  ;  Yates  ».  People,  32  N.  Y.  509  ;  R.  •  R.  v.  Pew,  Cro.  Car.  183. 

V.  Howarth,  1  Rj.  &  Moody  C.  C.  207  ;  ^^  1  Hale,  438.    See  People  v.  Pool, 

R.  V.  Gardener,  Ibid.  390 ;  R.  v.  Payne,  27  Cal.  572.     Infra,  §  8. 

Ibid.  378  ;  SUte  v.  Belk,  76  N.  C.  10.  u  Whart.  Crim.  Law,    9th    ed.    §§ 

>  In  Whart.  Crim.  Law,  9th  ed.,  the  402,  444. 

topic  in  the  text  is  discussed  at  large  ^  Hence  an  arrest,  oat  of  the  Jaris- 

in  §§  402  ff.  diction  of  the  magistrate  issuing  the 

As  to  the  right  to  resist  officers,  see  warrant,  is  illegal.    State  v.  Bryant, 

Whart.  Crim.  Law,  9th  ed.  §§  647-9.  65  N.  C.  327 ;  State  v.  Shelton,  79  N. 

*  People  V.  Pool,  27  Cal.  572.    See  C.  605.                                            ^ 
Whart.    Crim.  Law,  9th  ed.  §§  402, 
444, 1672. 
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not  the  subject  of  arrest,  or  when  the  constitutional  pre-requisite 
of  an  ^^  oath  or  affirmation"  has  not  been  complied  with  ;^  or 
when  the  officer  holding  the  warrant  is  acting  out  of  his  jurisdic- 
tion,'— then  the  officer  is  not  protected  by  the  warrant,  and  acts  on 
his  own  peril.'  He  is  liable,  also,  if  it  appear  that  there  was  no  reason- 
able ground  for  arresting  the  defendant,  to  an  action  of  trespass ; 
and  if  the  defendant  kill  the  officer,  there  being  no  such  reasonable 
ground,  this  is  only  manslaughter.^ 

§  6.  A  warrant  is  illegal,  in  the  sense  above  specified,  which 
does  not  state  the  specific  offence  with  which  the  party 
to  be  arrested  is  charged  ;*  or  which  does  not  aver  that  ^i™^ 
information  was  duly  made  thereof  by  oath  before  a  fsseptiau 

•^  .  Is  illegal. 

magistrate  having  jurisdiction.'  And  it  is  fatal  to  the 
efficacy  of  such  warrant  for  it  to  omit  to  specify  the  defendant's 
name  otherwise  than  as  '^  John  Doe  or  Richard  Roe,  whose  other 
or  true  name  is  to  the  complainant  unknown ;"'  or  if  it  omit  the 
Christian  name.'  Yet  if  the  warrant  substantially  comply  with  the 
requisites  specified  above,  it  will  not  be  avoided  by  merely  formal 
or  clerical  errors,'  or  by  preliminary  defects  in  the  sufficiency  of  the 

1  SUte  r.  Wimbush,  9  S.  C.  309.  Thompson,  2  T.  R.  18  ;  R.  o.  PearBe,  9 

*  People  V.  Bart,  51  Mich.  199.  East,  368 ;  R.  v.  Davis,  6  T.  R.  178  ; 
s  See  Whart.  Crim.   Law,  9th  ed.    Avery  v.  Hoole,  Coop.  825.''     See  to 

§  648  ;  20  Alb.  L.  J.  215.  this  effect,  2  Rob.  Jas.  54. 

*  See  Whart.  Crim.  Law,  9th  ed.  §§  That  a  warrant  in  larceny  mast  state 
414-7 ;  Hale  P.  C.  465  ;  R.  v.  Carvan,  valae  of  stolen  property,  see  People  v, 
1  Mood.  C.  C.  132 ;  Com.  v.  Drew,  4  Belcher,  58  Mich.  325. 

Mass.  391 ;  Com.  v.  Carey,.  12  Cash.  ^  Candle  v.  Seymour,  1 G.  &  D.  454 ; 

246 ;  State  o.  Belk,  76  N.  C.  10  ;  Raf-  1  Q.  B.  889. 

ferty  v.  People,  69  111.  Ill ;  S.  C.  72  »  Com.   v.  Crotty,   10   Allen,  403 ; 

in.  37 ;  Oalyin  v.  State,  6  Cold.  (Tenn.)  Alford  v.  State,  8  Tex.  Ap.  545. 

283.  ^  R.  V.  Hood,  1  Moody,  281. 

.    »  Nisbitt,   ex  parte,   8  Jur.    1071 ;  »  Whart.  Crim.  Law,  9th  ed.  §§  402, 

Money  v.   Leach,   1  W.  Bl.   555.    In  444 ;    Com.   v.  Martin,    98   Mass.  4 ; 

People  V.  Phillips,  1  Parker  C.  R.  104,  People  v.  Mead,  92  N.  Y.  415  ;  State  v. 

Judge  Edmonds  said :  '*  In  describing  Jones,  88  N.  C.  671 ;  State  v.  Toll,  56 

the  offence,  a  mere  compliance  with  Wis.  577;    Johnson  v.  State,  73  Ala. 

the  terms  of  the  statute  will  not  suffice,  21.    See  Pratt  v.  Bo^ardas,  49  Barb, 

for  if  a  magistrate  merely  states  the  89 ;  State  v.  RoWe,  8  Rich.  17. 

facts  of  the  offence,  in  the  words  of  the  As  requiring  greater  exactness,  see 

act,  when  the  evidence  does  not  war-  State  v,  Lowder,  85  N.  C.  564 ;  State 

rant  the  conclusion,  he  subjects  him-  v.  Whitaker,  85  N.  C.  566. 
self  to  a  criminal  prosecution,    R.  v. 
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proof  on  which  it  issaes.^  But  the  filling  up  of  a  blank  warrant, 
after  it  is  issued,  by  an  unauthorized  person,  does  not  cure  the  de- 
fect.' And  the  warrant  must  have  a  seal  to  it,'  if  required  by  "statute 
or  local  usage,  though  at  common  law  it  seems  that  the  signature 
of  the  magistrate  is  enough,^  or  at  all  events,  a  wafer  or  scroll.' 

§  7.  It  is  not  necessary  at  common  law  for  a  bailiff  or  constable 
Not  Deces-  *^  ^^^^  ^^®  Warrant  in  making  an  arrest,  even  though  it 
Bary  for  be  demanded,  provided  he  state  its  substance  to  the  party 
show  war-  arrested.'  And,  indeed,  to  show  and  read  such  warrant 
^^°^'  before  arrest  might  make  an  arrest  impossible.    The  de- 

fendant, knowing  the  arresting  party  to  be  an  officer,  is  bound  to 
submit  to  the  arrest,  reserving  the  right  of  action  against  the  officer 
in  case  the  latter  be  in  the  wrong.^  But  in  Massachusetts,  by  sta- 
tute, the  officer  is  bound,  if  requested,  to  exhibit  the  warrant.' 

2,  By  Officers  without  Warrant. 

§  8.  Sheriffs,  constables,  and  officers  of  the  police,  are  not  only 

authorized  to  arrest  public  offenders  without  warrant,  but 

cerB  may      are  required  to  do  so,  if  there  be  reasonable  ground  for 

wH?out       suspicion.'    For  all  offences  committed  or  attempted*'  in 

>  state  V,  James,  80  N.  C.  370.  vioas  on  the  spot,  it  need  not  be  stated 

>  Raffertj  i;.  People,  69  III.  111.  by  the  officer.    Shevlin  v.  Com.,  106 
s  Stookley's  case,  1  East  P.  C.  o.  6,    Penn.  St.  362. 

8.   58 ;  State  v.   Drake,  36  Me.   366 ;  "^  See  R.  v.  Allen,  17  L.  T.  N.  S.  222 ; 

Welch  V,  Scott,  5  Ired.  72.  R.   v.   Woolmer,  ut    supra ;     Com.   v, 

*  Davis  p.  Clements,   2  N.  H.  390 ;  Cooley,    6    Gray,    360 ;     Drennan    v. 

State  V.  Vaughan,  Harper  (S.  C.)  314.  People,  10  Mich.  169 ;  Arnold  v.  Steeves, 

6  State  V.    McNaliy,    34  Me.    210 ;  10  Wend.  514 ;  SUte  v.  Townsend,  5 

Dewling  v,  Williamson,  9  Watts,  311 ;  Barring.  487  ;  Boyd  v.  State,  17  Ga. 

State  V.  Thompson,  40  Mo.  188 ;  R.  t^.  194 ;    Whart.   Crim.   Law,   9th  ed.  § 

St.  Panrs  Cot.  Oar.  9  Jur.  442 ;  7  Q.  647. 

B.  232.     In  New  York,   by  statute,  «  Gen.  Stat.  c.  158. 

'*  public  seals  may  be  made  by  a  mere  '  This  does  not  authorize  State  arrest 

stamp  on  paper."    Whart.  on  Evid.  §  by  police  officers  without  military  war- 

693.  rant  of  a  deserter  from  seryice.    Kurtz 

6  2  Hawk.  P.  C.  0.  13,  §  28  ;  though  v.  Moffitt,  115  U.  S.  487. 

Bee  State  v.  Garrett,  1  Wins.  (N.  C.)  ^  R.  v.  Hunt,  R.  &  M.  207 ;  R.  v. 

No.  1,  144 ;  and  Gen.   Stat.  Mass.  c.  Howarth,  R.  k,  M.  207  ;  Handoook  v. 

158,  §  1.    lufra,  §  10.    That  some  noti-  Baker,  2  B.  &  P.  260.  Infra,  §§  493-4. 

fication  is  necessary,  see  Codd  v.  Cabe,  As  to  *'  attempts,'*  see  Greaves 's  view, 

13  Coz,  202.  note  to  infra,  §  17. 

When  the  offence  is  flagrant  and  ob- 
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the  presence  of  an  officer,  this  power  exists  ;*  though  for  J^™?^ 

^  ^  ^  '  ®  for  offences 

past  offences  the  power  is  limited  to  outrageous  crimes  in  their 

of  thd  type  of  felony.'    In  the  case  of  such  crimes,  an^for^' 

however,  it  is  the  duty  of  the  officer  to  begin  immedi-  ^J^  J®^^ 

ately  after  notice  the  pursuit  of  the  person  charged  with  similar 

i«.  .iiii  1^  1.  crimes. 

the  offence,  provided  only  that  there  be  at  the  time  rea- 
sonable ground  of  suspicion.'    And  the  better  view  is,  that  the 
right,  even  as  to  offences  committed  in  the  officer's  presence,*  is 
limited  to  felonies,  breaches  of  the  peace,'  and  such  misdemeanors 

1  Foet.  310,  311  ;  R.  v.  Mabel,  9  C.  For  offences  against  license  laws 
&  P.  474;  Dereoourt  o.  Cktrbisbley,  5  arrests  cannot  be  made  without  war- 
El.  &  Bl.  188 ;  Galliard  v.  Laxton,  2  rant.  Mejer  v,  CUrk,  41  N.  Y.  Sup. 
B.  &  S.  363 ;  Com.  v.  Deacon,  8  S.  &  Ct.  105. 

B.  47 ;  State  o.  Brown,  5  Barring.  505  ;  A  constable  maj  be  resisted  for  at- 

Wolf  v.  State,  19  Oh.  St.  248 ;  People  tempts  to  arrest  without  warrant  ex- 

V.  Wilson,  55  Mich.  506  ;  State  v.  Fer-  oept  in  the  cases  abore  mentioned.   B. 

guson,  2  Hill  S.  C.  619  ;  State  v,  Bowen,  v,  Spencer,  3  F.  &  F.  857 ;  B.  y.  Lock- 

17  S.  C.  52;  Staples  v.  State,  14  Tex.  ley,  4  F.  &  F.  155  ;  Galliard  v.  Laxton, 

Ap.  136.  2  B.  &  S.  363.    As  to  arrests  generallj 

s  By  the  English  practice,  the  officer  see  Whart.  Crim.  Law,  9th  ed.  §§  404- 

is  not  limited,  even  in  misdemeanors,  429  ;  B.  v.  Marsden,  L.  B.  1  C.  C.  B. 

to  the  actual  moment  of  the  commis-  131 ;  B.  v.  Chapman,  12  Cox  C.  C.  4 ; 

sion    of  the   misdemeanor.     He  may  State  v.  Oliyer,  1  Houst.  585  ;  Tiner  v. 

arrest  after  the  misdemeanor  (0.  ^.,  an  State,  44  Tex.  128.    As  to  Massachu- 

assault)  is  committed,   if  all  danger  setts  statute  of  1876  see  Phillips  v. 

of  continuance  of  the  misdemeanor  has  Fadden,  125  Mass.  198. 

not  ceased.    B.  v.  Light,  7  Cox  C.  C.  *  Butolph  v,  Blust,  5  Lansing,  84. 

389 ;  Dears  k  B.  332.    See  Shanley  v.  See  SUte  v.  Bussell,  1  Houst.  122. 

Wells,  71  III.  78.     As  limiting  power  *  Whateyer  is  in  sight  and  reach  is 

see  Donovan  v,  Jones,  36  N.  H.  246.  in  presence.     People  o.  Bartz,  53  Mich. 

See  article  in  Cent.  L.  J.,  Oct.  28,  1880,  493. 

p.  321 ;  4  Crim.  Law  Mag.  193.  ^  Com.  v.  Kennedy,  136  Mass.  152. 

**  By  the  common  law  of  England,  See  Quinn  r.  Heisel,  40  Mich.  576  ;  B. 

neither  a  civil  officer   nor  a  private  v.  Hunt,  1  By.  &  M.  93  ;  B.  v,  Howarth, 

citizen  had  the  right,  without  a  war-  Ibid.  207 ;  People  v,  Bartz,  ut  sup. 

rant,  to  make  an  arrest  for  a  crime  not  That  the  breach  of  peace  must  be  in 

committed  in  his  presence,  except  In  the  "immediate  presence,"  see  Ster- 

the  case  of  felony,  and  then  only  for  nack  v.  Brooks,  7  Daly  (N.  T.)  142. 

the  purpose  of  bringing  the  offender  As  to  Texas  limitation,  see  Johnson 

before  a  civil  magistrate."    Gray,  J.,  v.  State,  5  Tex.  Ap.  43.      That  the 

Kurtz  o.  Moffitt,  115  U.  S.  487.    See  breach  of  the  peace  must  substantively 

Com.  V.  Carey,  12  Cush.  246 ;  Com.  o.  exist,  see  Quinn  v,  Heisel,  40  Mich. 

McLaughlin,  12  Cush.  615  ;  Shanley  v.  576. 
Wells,  71  111.  78  ;  People  v.  Cahill,  106 
III.  621 ;  State  v.  Grant,  76  Mo.  236. 
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as  cannot  be  stopped  or  redressed  except  by  immediate  arrest.^ 
Why,  if  the  misdemeanor  is  completed,  and  the  offender  is  not  likely 
to  escape,  should  the  check  and  safeguard  of  a  warrant  be  waived  ? 
Constables  and  other  minor  officials  are  apt  enough  to  abuse  their 
powers ;  and  the  policy  of  the  law  not  only  requires  that  they  should 
be  kept  under  strict  control,'  but  that  in  prosecutions  for  private 
misdemeanors  there  should  be  responsible  private  prosecutors.  In 
conformity  with  this  view,  it  was  rightly  held  in  New  York,  in  1871, 
that  neither  a  justice  of  the  peace  nor  a  constable  can,  at  common 
law,  arrest  without  warrant,  a  person  committing  an  illegal  act  in 
his  presence,  unless  such  act  be  a  felony  or  involve  a  breach  of  the 
peace ;  and  that  cruelty  to  an  animal,  though  a  statutory  misde- 
meanor, is  not  such  an  offence  as  authorizes  arrest  without  war- 
rant.' Nor  can  a  police  officer  who  arrests  without  proper  cause, 
and  is  resisted,  treat  this  resistance  as  a  substantive  offence  which 
will  justify  an  arrest.  It  is,  however,  within  the  power  of  a  muni- 
cipal corporation  to  authorize  its  police  officers  to  arrest  without 
warrant  for  breach  of  health  or  police  ordinances.^  And  when  an 
arrest  is  made  without  warrant,  it  is  not  essential  that  the  officer 
should  inform  the  accused  of  the  charge,  and  of  the  officer's  official 
position  when  both  charge  and  officer  are  known  to  the  accused.' 

§  9.  What  is  reasonable  ground  of  suspicion  ?  The  fact  that  an 
indictment  is  found  against  an  individual  is  in  itself  sufficient  justi- 
fication for  an  officer  to  arrest  him  though  without  warrant.^    But 

1  R.  V.  Spencer,  3  F.  &  F.  859  ;  R.  v.  Carey,  12    Cash.  246 ;    Com.  v.  Mo* 

Lockley,  4  F.&F.  155;  State  V.Crocker,  Laughlin,   12   Cash.   615;    Qainn  v. 

1   Boost.   122 ;    People  v.   Haley,  48  Heisel,  40  Mich.  576. 

Mich.  495  ;  State  i;.  Baoon,  17  S.  C.  *  Batolph  v.  Blast,  5  Lansing,  84. 

58.     In  SUte  v.  Sims,  16  S.  C.  486,  it  See   also  Boyleston  v.    Kerr,   2   Daly 

was  held  that  the  right  is  extended  (N.  Y.)  220  ;  Ross  v.  Leggatt,  61  Mich, 

to  an  assaalt  committed  immediately  445. 

before    the  arrest,  though  not  in  the  ^  Mitchell  v.  Simon,  S4  Md.  176 ;  43 

officer's    presence.       In    Donavan    v.  Md.  490 ;  Thomas  v,  Ashland,  12  Ohio 

Jones,  36  N.  H.  246,  it  was  held  that  St.  127  ;  Roberts  v.  State,  14  My.  158  ; 

a  person  insisting  on  patting  a  nui-  Boyan  v.  Bates,  15  111.  87 ;  Man  v.  Mc- 

sance  on  a  road  ooald  be  arrested  with-  Carty,  15  111.  422.    See  Com.  v.  Hast- 

oat  warrant.  iiigS)  d  Mete.  (Mass.)  251.    As  to  ya- 

<  Whart.  Crim.  Law,  9th  ed.  §  648.  grants,  see  infra,  §  80. 

See  Cent.  Law  Jonr.,  Oct.  22,  1882,  p.  «  Wolf  v.  State,  19  Ohio  St.  218.  See 

321.     And  see  2  Hawk.  P.  C.  c.  12,  §  Whart.  Crim.  Law,  9th  ed.  §  428. 

80 ;  R.  V.  Carran,  Ry.  &  M.  132  ;  Bow-  •  Whart.  Crim.  Law,  9th  ed.  §§  402* 

ditch  V.  Battin,  5  Exch.  387 ;  Com.  v.  444.    Infra,  §  920. 
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OHAP.  I.]  ARBRST.  [§  10. 

the  qaestion  before  us  goes  beyond  this,  and  may  be  treated  as 
convertible  with  that  of  probable  cause,  as  laid  down  in  ReagonaWo 
civil  actions  of  malicious  prosecution.  Had  the  o£Scer  Baspicion 
good  grounds  to  believe  a  felony  has  been,  or  is  about  with  proba- 
to  be  committed?  If  so,  it  is  his  duty  to  arrest  the  ^^® **'*"• 
offender,  nor  has  the  latter  a  cause  of  action  against  the  officer, 
if  the  officer  acted  without  malice,  and  upon  such  probable  cause.^ 
Thus  in  a  remarkable  English  case,  a  constable  was  held  not  to  be 
justified  in  shooting  at  a  man  whom  he  had  seen  stealing  wood 
growing  in  a  copse  (which  is,  when  a  first  offence,  only  a  misde- 
meanor, though  for  a  second  offence,  after  conviction,  a  felony), 
although  the  constable  had  no  means  of  arresting  the  culprit  with- 
out firing,  and  although  the  latter  had  been  previously  convicted  of 
the  same  offence,  the  constable  not  being  aware  of  such  prior  con- 
viction. The  question  here  was  whether  the  constable  had  to  his 
own  mind  probable  cause  ;  and  as  he  had  not,  the  attempt  to  arrest 
without  warrant  was  held  illegal.'  Mere  manner  in  a  party  when 
accused  of  crime  is  not  probable  cause  ;*  nor  are  the  private  suspi- 
cions of  the  arresting  officer.^ 

III.   BT  PERSONS  NOT  OFFICERS. 

1.  Persons  called  on  hy  Officers j  Pursuer Sy  ^c. 

§  10.  At  the  outset  it  must  be  noticed  that  a  consta-  Peace  offi- 
ble,  sheriff,  or  police  officer  has  the  right  to  call  in  the   requ?re^aid 
sii  of  private  individuals,*  either  to  arrest  persons  charged  ^^^^ 
with  past  felony,  or  to  prevent  impending  violation  of  the  sons. 

1  See  R.  v.  Woolmer,  1  Moody,  634 ;  *  Snmmerville  v.  Ricfaards,  37  Mich. 

Hogg  V.  Ward,  3  H.  &  N.  417  ;  Davis  v.  299. 

Russell,  2  Moody,  P.  C.  607  ;  Lawrenoe  The  oi&oer  must  follow  the  statute  as 

0.  Hedgar,  3  Taunt.  140 ;  Com.  v.  Carey,  to  the  magistrate  to  whom  the  defend- 

12  Cush.  246  ;  Com.  v.  Presby,  14  Qray,  ant  is  to  be  taken ;  and  in  default  of  so 

65  ;    Bums  v.  Erben,  40  N.  Y.  463 ;  doing  is  a  trespasser.  Papineau  v,  Ba- 

Brooks  V.  Com.,  61  Penn.  St.  352;  Eames  con,  110  Mass.  319. 

V.  SUte,  6  Humph.  53 ;  SUte  v.  Under-  ^  Hale  P.  C.  90 ;  4  Crim.  Laiw  Mag. 

wood,  75  Mo.  230.  196 ;  People  v.  Burt,  51  Mich.  199. 

s  R.  V.  Dadson,  T.  &  M.  385 ;  2  Den.  '  As  to  how  far  the  officer  must  be 

C.  C.  35 ;  see  Nicholson  v,  Hardwick,  present  in  command  of  his  unofficial 

5  C.  &  P.  495 ;  People  o.  Qrant,  79  Mo.  assistants  see    Coyles   v,  Hnrtin,   10 

113.  Johns.  85. 
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§  18.]  PLBADINQ  AHD  PBAOTIOB.  [OHAP.  I. 

law.     To  refuse  to  render  soch  assistance  is  an  indictable  offence.^ 
And  the  warrant  to  the  o£Scer  protects  his  assistants.' 

§  11.  It  has  been  seen  that  private  persons  thus  acting  must  be 

either  actually  or  constructively  under  an  officer's  com« 
mafyhave  ni^^^^.*  But  the  officer  may  have  special  private  assist- 
speciai  a»-    ants  temporarily  in  charge,  especially  when  he  goes  for 

further  aid.^ 
§  12.  By  the  common  law,  when  a  felony  has  been  committed, 

arrest  may  be  attempted  by  pursuers,  the  county  being 
of^feion"  raised,  who  start  widi  hue  and  cry  after  the  felon.  In 
f^  PJ«>-       such  case,  though  there  be  no  warrant  of  arrest,  nor  any 

constable  m  the  pursuit,  yet,  the  felony  being  proved,  it 
is  murder  for  one  of  the  defendants  to  kill  one  of  the  pursuers.^ 

2.  Powers  of  such  as  to  Arrests. 

■ 

§  13.  A  private  person  may  arrest  without  warrant  or  official 
authority  persons  concerned,  in  his  presence,  in  riot,  or  fel- 
penon  ^^Jy  ^^  Other  heinous  crime ;  and,  in  cases  of  crimes  of 
fere  *  n*^'*  *^®  ^yP®  ^^  felony,  if  he  has  reasonable  ground  to  sus- 
probabie  .  pect  another  of  being  a  guilty  party,  he  may,  if  acting 
without  malice,  and  in  good  faith,  arrest  such  other,  in 
order  to  bring  the  case  to  a  magistrate ;  and  for  such  arrest  he  can- 
not be  made  responsible,  though  the  arrested  person  be  shown  to 
have  been  innocent.^  It  has  been  said,  however,  that  in  order  to 
excuse  such  arrest,  and  to  protect  the  arresting  person,  it  must  appear 
that  the  offence  was  in  fact  committed,  and  that  there  was  reasonable 
ground  to  suspect  the  arrested  person  ;^  though  if  there  be  probable 

1  Infra,  §'  16 ;    Whart.  Grim.   Law,  Raloff  v.  People,  45  N.  Y.  213 ;  Ck>m.  o. 

9th  ed.  §§  402-444,  1555  ;  R.  v.  Sher-  Deacon,  8  S.  &  R.  47  (oiUng  Wakly  v. 

lock,  L.  R.  1  C.  C.  20.  Hart,  6  Binn.  316) ;  Brooks  v.  Com.,  67 

<  SUte  V.  James,  80  N.  C.  370.  Penn.  St.  352 ;  Smith  v.  Donellj,  66 

*  See  R.  0.  Patience,  7  G.  &  P.  775  ;  111.  464 ;  SUte  v.  Roane,  2  Dev.  58  ; 
People  V.  Moore,  2  Doaglass  (Mich.)  1 ;  Brockwaj  v,  Grawford,  3  Jones  N.  C. 
State  V,  Shaw,  3  Ired.  20 ;  MitcheU  v.  434 ;  Wilson  r.  State,  11  Lea,  310.  See 
SUte,  7  Eng.  50.  Whart.  Grim.  Law,  9th  ed.  §§  405-40. 

*  Gojles  V.  Hurtin,  10  Johns.  85 ;  1  That  a  fugitive  felon  from  another  Stato 
Ghitty  G.  L.  16.  may  be  arrested  without  warrant,  see 

<  Jackson's  case,  1  East  P.  G.  298 ;  Savina  v.  SUte,  63  Ga.  513 ;  infra,  § 
Brooks  V.  Gom.,  61  Penn.  St.  352.  See  29.  In  Texas  the  right  is  limited  to 
Galvin  v.  State,  6  Gold.  (Tenn.)  283 ;  offences  in  presence  of  the  partjr  arrest- 
Whart.  Grim.  Law,  9th  ed.  §  433.  ing.    Alford  v,  SUte,  8  Tex.  Ap.  545. 

>  Reuck  V.  McGregor,  3  Vroom  (N.  ^  Bums  r.  Erben,  40  N.  Y.  463 ; 
J.),  70 ;  Holly  o.  Mix,  3  Wend.  350 ;    Brooks   v.  Gom.,  61  Penn.  St.,  352 ; 

10 


OHAP.  iJ]  ABBE8T.  [§  15. 

cause  of  the  commission  of  the  offence,  this  would  seem  enough. 
Sat  when  the  question  arises  whether  it  is  murder  for  an  innocent 
person  to  kill  the  person  arresting  him  on  an  untrue  charge  (though 
the  person  arresting  have  probable  ground),  we  are  to  consider  the 
hot  blood  naturally  aroused  in  an  innocent  person  believing  himself 
to  be  unjustly  arrested.  In  such  case  the  killing  would  be  but 
manslaughter.^  But  a  private  person  so  interfering  should  give 
notice  of  his  object,  lest  his  purpose  be  mistaken  ;*  though  this 
notice  may  be  implied  from  the  circumstances.* 

§  14.  Certainly  a  person  endeavoring  to  prevent  the  consumma- 
tion of  a  felony  by  others  may  properly  use  all  necessary  force  for 
that  purpose,^  and  resist  all  attempts  to  inflict  bodily  in-  ^    ^^ 
jury  upon  himself,  and  may  lawfully,  according  to.  the   force  noc- 
law,  as  expressed  in  New  York  in  1870,  detain  the  fel-   prevent 
ons  and  hand  them  over  to  the  oflBcers  of  the  law.    The  S^d^V*" 
law,  it  is  said,  will  not  be  astute  in  searching  for  such   f«io°7- 
line  of  demarcation  in  this  respect  as  will  take  the  innocent  citizen, 
whose  property  and  person  are  in  danger,  from  its  protection,  and 
place  his  life  at  the  mercy  of  the  felon.'    Hence  the  felon  may 
be  arrested  after  the  commission  of  the  offence,  if  he  can  be  in  no 
other  way  secured.^    But  an  arrest  cannot  be  justified  on  the 
ground  of  conjecture.^ 

§  15.  It  is  also  ruled  that  a  private  person  may  arrest  a  felon 
who,  after  conviction  upon  his  plea  of  guilty,  has,  with-  ^    ^^^^ 
out  actual  breaking  or  force,  escaped  from  the  place  of  felon  after 
imprisonment  to  which  he  was  sentenced.® 

Hawlejr  v.  Bntler,  54  Barb.  490 ;  Adams  refusing  to  indictment.      See  Whart. 

V.  Moore,  2  Selw.  N.  P.  934.  That  an  in-  Crim.  Law,  9th  ed.  §§  241  et  seq. 

dictment  found  is  probable  cause,  see  1  '  Ruloff  v.  People,  45  N.  Y.  213.   See 

East  P.  G.  301;  Erons,  ex  parte,  1  Baru.  Com.  v.  Deacon,  8  S.  &  R.  47  ;  Ryan  i;. 

&C.261.  Donelly,  71  111.  100;    State  v.  James, 

1  Whart.  Crim.  Law,  9th  ed.  §§  433-4.  80  N.  C.  370 ;  Dill  v.  State,  25  Ala.  15  ; 

'  Foster  311 ;  Brooks  v.  Com.,  ut  sup.;  Gary  v.  State,  76  Ala.  78 ;  Carr  r.  State, 

SUte  V.  Bryant,  65  N.  C.  327  ;  Long  v.  43 Kan.  100 ;  Whart.  Crim.  Law,  9th  ed. 

State,  12  Ga.  293.  S  495. 

>  Wolf  v.  State,  19  Ohio  St.  248;  see  ®  Simmerman  v.  Stat«,  16  Neb.  615. 

B.  V.  Howarth,  Ry.  k  Moo.  207.  Supra,  §  8. 

*  2  Hale  P.  C.  77 ;    2  Hawk.  P.  C.  '  Davis    v.  Russell,    5    Bing.  364 ; 

120 ;  Ruloff  V.  People,  45  N.  Y.  213  ;  3  Mood.  &  P.  590 ;  Hobbs  v.  Bransoomb, 

Keenan  v.  State,  8  Wis.  132.   To  refuse  3  Camp.  420. 

to  interfere  to  prevent  the  execution  of  ^  State  v.   Holmes,    48  N.   H.    377 

a  felony  may  even  subject  the  party  (Smith,  J.,  1868). 
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§  17.]  PLBADINa  AND  PBAOTIOE.  [OHAP.  I. 

8.  Prevention  of  Offence$. 

§  16*  Is,  however,  a  private  person  justified  in  interfering  to 
May  inter-  P^^^®^^  ^^  Suppress  a  misdemeanor?  This  question  has 
fere  to  pre-  been  not  infrequently  considered  in  cases  of  riotous 
homicide  ;  and  the  law  undoubtedly  is,  that  every  good 
citizen,  when  a  breach  of  the  peace  is  threatened,  is  bound  to  inter- 
vene, and  to  render  his  assistance  to  the  constituted  authorities  ;  and 
when  the  riot  is  raging  he  is  justified  in  arresting  any  persons  con- 
cerned in  it,  first  notifying  them  that  his  object  is  the  preservation 
of  the  peace.^  When  a  magistrate  or  duly  authorized  public  officer 
is  on  the  spot,  citizens  engaged  in  the  preservation  of  the  peace 
should  obey  his  orders ;  and  a  mere  oral  direction  from  him  will 
authorize  them  to  arrest  without  warrant.'  When,  however,  the  riot 
has  ceased,  and  order  is  restored,  the  right  of  arrest  without  war- 
rant by  private  individuals  ceases.' 

§  17.  In  respect  to  other  misdemeanors,  the  rule  is  that  while  it 
is  not  the  duty  of  non-official  persons  to  arrest  offenders, 
to  other  yet  a  right  so  to  arrest  exists,  when  the  act  cannot  be 
offences.  otherwise  stopped.  Thus  it  has  been  held  that  a  private 
person  may  without  warrant  arrest  a  notorious  cheat,  or  persons 
using  false  weights  or  tokens.^  But  this  is  supposing  there  is  no 
opportunity  to  obtain  a  warrant.  If  there  be,  the  claim  of  a  private 
person  to  arrest  without  warrant  must  be  denied,  as  this  claim  is 
based  exclusively  on  the  failure  of  justice  that  would  otherwise 
occur.  But  this  rule  is  not  to  be  stretched  so  as  to  preclude  a 
private  person  from  detaining  an  offender  attempting  a  crime  until 
an  officer  be  obtained.' 

1  R.  V.  Wigan,  1  W.  Bl.  47 ;  Res.  v.  *  See  Whart.  Crim.  Law,  9th  ed.  § 

Montgomery,  1  Yeates,  419  ;  Whart.  on  410. 

Homicide,  Trial  of  Kensington  Rioters,  *  2  Hawk.  P.  C.  c.  12,  §  301. 

etc..  Appendix :    Phillips  v.  Trull,  11  ^  Grant  9.  Moser,  5   M.  &  O.  125  ; 

Johns.  486 ;   Pond  v.  People,  8  Mich.  Wooding  v.  Oxley,  9  C.  &  P.  1.     See 

150;  Whart.  Crim.  Law,  9th  ed.,  §§  Com.  v.  Carey,  12  Cash.  246;  and  see 

1544,  1555  ;  and  see  Price  v.  Seeley,  10  Mr.  Greaves's  note,  published  in  Cox's 

CI.  &  F.  28.  Crim.  Consolid.  Acts,  p.  Ixii.,  where  he 

>  See  Whart.   Crim.   Law,  §   1555 ;  argues  that  as  an  attempt  to  commit  a 

State  V,  Shaw,  9  Ired.  20  ;  see  Judge  felony  is  only  a  misdemeanor,  the  right 

King's  charge  in  8th  edition  of  this  of  a  private  person  to  arrest  in  oases  of  ' 

work,  §  17.  such  attempts,  is  a  right  to  arrest  for  a 
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OHAP.  I.]  ARREST.  [§  19. 

IV.    BREAKING  DOORS,  AND   SEARCH-WARRANTS. 

1.  Right  to  search  in  general. 

§  1*8.  The  first  point  to  be  here  noticed  is  the  right,  when  a  war- 
rant has  duly  issued  for  the  arrest  of  a  person,  to  break 
open  the  door  of  his  house.    The  law  in  this  respect  is,  ^^broken^ 
that  this  may  be  done,  if  the  offender  cannot  otherwise   ®p«P  ^  ®^- 

.  f  I  t*  '  ecute  war- 

be  taken,  in  cases  of  felony,  of  imminent  breach  of  the   rant  in  feU 

peace,  or  of  the  reception  of  stolen  goods ;  and  in  such  ' 

cases  a  warrant  is  a  justification  if  there  be  no  malice.^  Admit- 
tance into  the  house  must,  however,  be  first  asked  and  refused ;  but 
the  officer  cannot  be  treated  as  a  trespasser  because  he  failed  to 
notify  the  owner  who  the  person  to  be  arrested  was,  no  inquiry 
having  been  made  in  relation  thereto.'  In  cases  of  misdemeanors, 
unaccompanied  with  breach  of  the  peace,  this  power,  according  to 
the  old  law,  cannot  be  exercised.'  But  when  there  is  probable 
immediate  danger  of  a  felony  or  breach  of  the  peace,  or  other  grave 
offence,  the  officer,  giving  notice  of  his  character,  may  enter  without 
warrant.^ 

2.  Its  Exercise  hy  Private  Persons, 

§  19.  When  a  felony  has  been  committed,  or  there  is  good  reason 
to  believe  it  to  have  been  committed,  then,  if  the  offender  j„  fdonies 
take  refuse  in  his  own  house,  even  a  private  individual  this  may  be 

1  '  •  1  '  done  by 

may,  without  warrant,  break  into  the  house  and  arrest  eyen  pri- 
the  offender.  In  case  of  the  party  arrested  proving  inno-  without**^" 
cent,  however,  an  action  of  trespass  may  be  sustained  ^*rra»*- 
against  the  party  so  breaking  open  the  doors  without  warrant, 
there  being  no  probable  cause.  But  the  probability  of  the  com- 
mission of  a  felony  must  be  very  strong  to  justify  this  extreme 
remedy  being  used  by  a  private  person.  Mere  suspicion  will  not 
justify  its  being  employed  by  such.'  As  will  be  seen,'  after  indict- 
ment found,  no  place  is  a  sanctuary  for  the  offender. 

misdemeanor,  oiting  Fox  v,  Ganxit,  SB.        '  Com.  r.  Rejrnolds,  120  Mass.  190. 
&  Ad.  79S.    Bat  see  sapra,  §  8.  >  As  to  praotioe  in  issuing  warrant 

1  4  Bl.  Com.  290 ;    Foster,  320 ;  1  see  Elsee  v.  Smith,  1  D.  &  R.  97 ;    2 

East  P.  C.  322 ;    2  Hale  P.  C.  117;  2  Chit.  304. 

Hawk.  P.  C.  0.  13,  §  11.    For  a  full        «  Whart.  Crim.  Law,  9th  ed.  §  439. 
statement  of  anthorities    see  Whart.        >  4  BL  Com.  292 ;  2  Hale  P.  C.  82,  S3. 
Crim.  Law,  9th  ed.  §  439.  «  Infra,  §  23. 
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§  22.]  PLEADING  ASD  PBACTICB.  [CHAP.  I. 

3.  Its  Exercise  ly  Constables  or  Peace  Officers, 

§  20.  A  constable  or  peace  officer  may,  on  reasonable  suspicion 
^      and  withont  warrant,  break  open  doors  ;  and  he  has  this 

Peace  offl-         -••%••%  •  i«*i«i         •■  <• 

cermayon  additional  protection,  that  it  is  his  daty  m  the  case  of  a 
Butp^cion*  felony  being  committed,  so  to  act.*  Certainly,  if  he 
dom^wuh  ^*®  reason  to  believe  a  felony  or  an  afiray  is  impending, 
out  war.  he  has  a  right  to  break  into  a  house  to  prevent  it.' 
Whether,  in  cases  of  felony,  he  must  first  demand  en- 
trance, has  been  doubted.  It  is  always  best,  however,  to  take  this 
precaution ;  and  in  misdemeanors  it  has  been  considered  requisite. 

Doors  may  be  broken  open  to  re-arrest  a  person  who  has 
escaped.' 

4.   What  is  "  Suspicion^ 

§  21.  It  should  be  kept  in  mind  that  a  "  bare  suspicion''  is  to  be 
Private  distinguished  from  what  is  called  by  Blackstone  a  ^^  prob- 
QoiTCe  "^  ^^^  suspicion."*  To  act  oflSciously  and  intrusively  on 
stronger  <«  bare  suspicion''  implies  recklessness  if  not  malice ; 
for  inter-  and  even  a  peace  officer  (a  fortiori  a  private  individual) 
ference.  cannot  shelter  himself  from  the  consequences  if  he  break 
into  the  house  of  a  private  person  on  such  bare  suspicion.  Here, 
again,  we  strike  at  the  reason  of  the  distinction  between  a  peace 
officer  and  a  private  person  in  such  respects.  There  are  degrees 
of  suspicion  which  would  justify  a  peace  officer  in  thus  interfering 
which  would  by  no  means  justify  a  private  person.  It  is  the  duty 
of  the  former  to  ferret  out  crime ;  such  duty  is  not  assigned  to  the 
latter.  What,  therefore,  in  the  peace  officer  is  a  meritorious  though 
distasteful  service,  in  the  performance  of  which  the  law  would  save 
him  harmless,  may  be  in  the  private  person  an  officious  imperti- 
nence, for  which  damages  in  a  civil  action  will  be  awarded. 

6.  Search-warrants;  their  Issue  and  Effect. 

§  22.  Search-warrants  may  be  granted  by  justices  of  the  peace 
on  oath  made  before  them  that  certain  goods  feloniously  acquired 

1  1  Hale  p.  C.  583.  arrest.    Com.  v.  MoGahej,  11  Gray, 

'  So,  also,  he  may  break  doors  to    194. 
arrest  a  person  who  has  eseaped  from       *  Cahill  v.  Rnfe,  106  111.  621. 

^  See  supra,  §  8. 
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OHAP.  I.]  ARRB8T.  [§  25. 

are  probably  in  the  defendant's  possession,  or  that  certain  articles, 
necessary  to  the  course  of  public  justice,  are  secreted   g^^ch- 
in  such  a  way  as  to  make  such  a  procedure  essential   wftirant 
to  obtain  them.^    When  legal  in  form,  such  warrant  is  sued  on 
a  justification  to  the  officer  using  it,  though  it  was  granted  ^^  ' 
on  evidence  that  subsequently  appeared  inadequate,  and  though 
there  were  other  latent  defects  ih  its  concoction.    But  a  prosecutor 
who  maliciously  and  without  probable  cause,  resorts  to  such  instru- 
ments is  liable  for  damages  in  an  action  of  malicious  prosecution.' 
And  a  warrant  must  accurately  specify  the  building  to  be  searched.' 

§  28.  Houses  of  third  persons  may  be  broken  into,  after  the 
usual  demand,  to  secure  the  offender,  or  his  alleged  spoils ; 
though  the  probable  cause  necessary  to  justify  such  an  ^?^  ^r^ 
invasion  of  private  rights  should  be  of  a  higher  degree   *^"»  "^y 
than  that  which  is  sufficient  to  justify  a  breaking  into   open  to 
the  offender's  own  house.    After  indictment  found,  how-   offender 
ever,  the  defendant  may  be  pursued  and  seized  wherever  2^^|®'^ 
he  takes  refuge ;  no  house  being  a  sanctuary  to  him.^ 

§  24.  In  executing  searchwarrantSj  it  is  proper,  before  break- 
ing open  boxes  or  trunks,  to  demand  the  keys.    Not 
until  these  have  been  refused  is  it  lawful  to  force  a  to%eflret 
lock.'    But  the  right  to  such  a  preliminary  demand,  on  *®™*°^®^' 
the  part  of  the  owner  or  custodian,  is  considered  as  waived,  when 
there  is  no  person  left  in  charge  on  whom  the  demand  could  be  made.' 

§  25.  The  warrant  must  be  strictly  followed.    If  it  authorizes 
the  searching  of  a  specified  building,  no  other  building 
can  be  searched  under  such  warrant.^    So,  when  the   must  be 
officer  is  directed  to  seize  a  particular  article,  he  can  J^^^^ 
under  the  warrant  seize  no  other  article  without  being 

1  See  ElBee  v.  Smith,  1  D.  &  R.  97 ;  *  2  Hale  P.  C.  117 ;  6  Co.  91 ;  4 

2  Chit.  304.  Inst.  131 ;  2  Hawk.  P.  C.  o.  14,  §  3. 

<  2  Hale  P.  G.  161.  s  2  Hale  P.  C.  157  ;  and  see  Entick 

*  Com.  0.  Intoz.  Liquors,  109  Mass.  v.  Carrington,  19  St.  Tr.  1067. 

371-373;   Ibid.   118  Mass.   145;   Fla-  >  Androfloogginv.Riohard,41Me.234. 

hertj  9.  Longlej,  62  Me.  420 ;  State  i^.  *  State  v.  Spencer,  38  Me.  30  ;  Jones 

Whiskej,  54  N.  H.  164.    See  Santo  v.  v,  Fletcher,  41  Me.  254;  McGlinchy  v. 

State,  2  Iowa,  165.  Barrows,  41  Me.  74 ;  State  v.  Thomp- 

To  open  letters,  a  warrant  in  the  son,  44  Iowa,  399 ;  Reed  v.  Rice,  2  J.  J. 

nature  of  a  search-warrant  is  required.  Mar.  44.    See  Dwinnells  v.  Boynton,  3 

Jackson,  ez  parte,  96  U.  S.  727.  Allen,  310. 
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§  27.]  PLEADING   AND  PBACTIOB.  [CHAP.  L 

exposed  to  an  action  of  trespass,  unless  such  other  article  appear 
necessary  to  substantiate  the  proof  of  the  felony.^ 

The  practice  as  to  searching  the  person  in  this  respect  will  be 
hereafter  specifically  discussed.' 

6.  Constitutdondlitf/  of  Search-warrantB. 

§  26.  Search-warrants,  by  the  constitutions  and  bills  of  rights  of 
Search-        ^^  several  States  of  the  American  Union,  are  strictly 
warrants      limited,  it  being  generally  provided  that  they  cannot  is- 
Constita-      sue  czccpt  upon  oath  setting  forth  probable  cause ;  and 
^^'  in  some  instances  it  being  required  that  they  should 

specify  the  place,  person,  or  things  to  be  searched.  But  this  is  in 
substance  what  is  required  at  common  law.' 

7.  Illegality  of  Arrest  as  Q-roundfor  Release. 

§  27.  Where  a  party,  who  has  been  illegally  arrested,  is  brought 
on  habeaB  corpus  before  a  judge,  having  the  power  of  a 
was  iUe^  Committing  magistrate,  or  when  such  a  party  sets  up  his 
vantwTthe  ^^^8*^  arrest  as  a  defence,  the  question  of  the  legality 
issue  of  of  the  arrest  is  not  at  issue,  the  only  question  being 
whether  the  party  charged  should  be  tried  on  the 
merits.^  Nor  is  it  any  ground  for  relief  that  the  party  had  been 
kidnapped  in  a  foreign  country  (though  he  might  be  surrendered  by 
the  executive  on  demand  of  the  sovereign  of  such  country),  the 
courts,  on  the  question  whether  he  should  be  held  to  trial,  or,  if 
tried,  should  be  subjected  to  sentence,  having  nothing  to  do  with 
the  mode  of  his  arrest.'    Civil  service,  however,  against  a  party  so 

1  Crozier  v,  Cundj,  9  D.  &  R.  224 ;  ruled  by  the  Supreme  Court  of  Penn- 

6  B.  &  C.  232.  sylvania  that  as  the  limitation  in  the 

<  Infra,  §  60.  federal  Constitution  applied    only  to 

*  See  State  v.  Spencer,  38  Me.  30 ;  federal  process,  under  the  Constitution 

Allen  V,  Colby,  47  N.  H.  544;  Com.  v,  of  Pennsylvania  "jewelry  and  other 

Dana,  2  Met.  (Mass.)  329 ;  Dwinnells  personal  effects^  is  a  sufficient  desorip- 

V.  Boynton,  3  Allen,  310 ;  Com.  v.  Cert.  tion. 

Intoz.  Liquors,  6  Allen,  596 ;  Ibid.  13  ^  R.  v.  Marks,  3  East,  157 ;  Kraus,  ex 

Allen,  52 ;  Downing  v.  Porter,  8  Gray,  parte^  1  B.  &  C.  258 ;  R.  v.  Weils,  9  Q. 

539  ;  Robinson  r.  Richardson,  13  Gray,  B.  D.  701. 

454 ;  Com.  v.  Ducey,  126  Mass.  269 ;  ^  Scott's  case,  9  B.  &  C.  446  ;  R.  o. 
Grumon  v.  Raymond,  1  Conn.  40 ;  House,  6  Cr.  L.  Mag.  354 ;  R.  v.  Rich- 
Santo  17.  State,  2  Iowa,  165.  In  Moore  ards,  5  Q.  B.  926 ;  Eer  o.  People,  119 
r.  Coze,  10  Weekly  Notes,  135,  it  was  U.  S.  436 ;  aff.  S.  C.  110  III.  631 ;  18 
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CHAP.  I.]  KXTRADITION.  [§  28. 

kidnapped  into  the  jurisdiction  will  be  set  aside .^  And,  in  inde- 
pendent proceedings,  criminal  and  civil,  his  remedy  against  those 
who  nnlawfollj  arrested  him  remains  open. 

V.  FUGrrivBS. 

1.  A$  between  the  several  United  States. 

§  28.  By  the  second  section  of  the  fourth  article  of  the  Constitu- 
tion of  the  United  States,  ^^  a  person  charged  in  any 
State  with  treason,  felony,  or  other  crime,  who  shall  flee  ^f  con^* 
from  justice,  and  be  found  in  another  State,  shall,  on  de-  «titution 

,  And  statute 

mand  of  the  executive  authority  of  the  State  from  which  ftisriuyes 
he  fled,  be  delivered  up,  and  be  removed  to  the  State  ^Lt^ 
having  jurisdiction.-  J^^-^^ 

By  the  Act  of  February  12, 1798,  §  1,«  "  Whenever  state  to 
the  executive  authority  of  any  State  in  the  Union,  or  of 
either  of  the  territories  northwest  or  south  of  the  river  Ohio,  shall 
demand  any  person  as  a  fugitive  from  justice  of  the  executive 
authority  of  any  such  State  or  territory  to  which  such  person  shall 
have  fled,  and  shall  moreover  produce  the  copy  of  an  indictment 
found  or  an  affidavit  made  before  a  magistrate  of  any  State  or  ter- 
ritory as  aforesaid,  charging  the  person  so  demanded  with  having 
committed  treason,  felony,  or  other  crime,'  certified  as  authentic 

Fed.  Rep.  167 ;  U.  S.  v.  Lawrence,  13  committed  in   this  conntry."    Brett, 

Blatoh.  306 ;  Noyee,  in  re,  17  Alb.  L.  J.,  R.  v.  WeU,  9  Q,.  B.  D.  706. 

J.  407 ;  Mahone,  in  re,  34  Fed.  Rep.  ^  See  Wells  v.  Oumey,  8  B.  &  C. 

526 ;    State  v,  Brewster,  7  Yt.   118 ;  769 ;  Adrianoe  v.  Legrev^e,  59  N.  T. 

People  V.  Rowe,  4  Park.  C.  R.  263 ;  116  ;  14  Abb.  (N.  Y.)  Pr.  (N.  S.)  343 ; 

Balbo  o.  People,  80  N.  Y.  484 ;  Felter,  Compton  v.  Wilder,  40  Ohio  St.  139 ; 

in  re,  3  Zab.  811  ;  State  v.  Smith,  1  Fly  v.  Oatley,  6  Wis.  42 ;  Whart.  on 

Bailey,  283;  Morrell  v.  Qnarrels,  36  Ev.  §  384.   Cf.Wanzerr.  Bright,  52  III. 

Ala.  644 ;  State  v.  Chys,  92  Mo.  396  ;  36  ;  Townsend  v.  Smith,  47  Wis.  623. 

SUte  V.  Brooks,  92  Mo.  662 ;  State  v.  '  U.  S.  Rev.  Stat.  }  6278. 

Ross,  21  Iowa,  469 ;  State  r.  Stewart,  *  Although  the  act  of  Ck>ngress  re- 

60  Wis.  687.    See  Com.  v.  Shaw,  6  Gr.  quires  the  ezecutiTe  of  the  demanding 

L.  Mag.  246.  State  to  produce  to  the  governor  of  the 

"  I  doubt  much  whether  a  policeman  State  on  which  the  demand  is  made 

is  not  Justified  in  arresting  a  man  with-  "  a  copy  of  an  indictment  found  or  afll- 

out  a  warrant  on  reasonable  grounds  davit  made,*'  this  has  been  held  not  to 

of  suspicion  of  his  having  done  that  exclude  an  information  as  to  the  basis  of 

(abroad)  which  would  be  a  felony  if  a  demand.    State  v.  HulTord,  28  Iowa, 

391 ;  In  re  Hooper,  52  Wis.  702. 
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§  28.]  PLEiDIKG   AND   PBACTICE.  [CHAP.  I. 

by  the  governor  or  chief  magistrate  of  the  State  or  territory  from 
which  the  person  so  charged  fled,  it  shall  be  the  duty  of  the  execu- 
tive authority  of  the  State  or  territory  to  which  such  person  shall 
have  fled,  to  cause  him  or  her  to  be  arrested  and  secured,  and 
notice  of  the  arrest  to  be  given  to  the  executive  authority  making 
such  demand,  or  to  the  agent  of  such  authority  appointed  to  receive 
the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear ;  but  if  no  such  agent  shall  appear  within  six 
months  from  the  time  of  the  arrest,  the  prisoner  may  be  discharged. 
And  dll  costs  or  expenses  incurred  in  the  apprehending,  securing, 
and  transmitting  such  fugitive  to  the  State  or  territory  making  such 
demand,  shall  be  paid  by  such  State  or  territory. 

^^  Sec.  2.  Any  agent  appointed  as  aforesaid,  who  shall  receive 
the  fugitive  into  his  custody,  shall  be  empowered  to  transport  him 
or  her  to  the  State  or  territory  from  which  he  or  she  shall  have  fled. 
And  if  any  person  or  persons  shall  by  force  set  at  liberty,  or  rescue 
the  fugitive  from  such  agent,  while  transporting  as  aforesaid,  the 
person  or  persons  so  offending  shall,  on  conviction,  be  fined  not  ex- 
ceeding five  hundred  dollars,  and  be  imprisoned  not  exceeding  one 
year."*  By  a  subsequent  statute,  the  chief  justice  of  the  District 
of  Columbia  has  in  this  respect  the  functions  of  a  governor  of  a 

1  The  history  of  this  statute  will  be        The  mliDgs  in  cases  of  internatioDal 

found  in  Spear  on  Extradition,  226  ei  extradition  are  not  necessarily  in  point. 

aeq.;   Rorer  on  Inter-State  Law,  218;  *' The  supposed  analogy  between  a  snr- 

and  in  article  in  13  American  Law  render  under  a  treaty  providing  for 

Rev.  181 ;  3  Crim.  Law  Hag.  788 ;  31  extradition,  and  the  surrender  here  in 

Alb.  L.  J.  4.    See,  generally,  Briscoe,  question,  has  been  earnestly  pressed 

in  re,   51   How.   Pr.  422 ;    People  9.  upon  our  attention.    There,  the  act  is 

Brady,  56  N.  T.  184 ;  Hibler  v.  State,  done  by  the  authorities  of  the  nation — 

43  Tex.  197 ;   Cubreth,  ex  parte,  49  in  behalf  of  the  nation — pursuant  to  a 

Cal.  436;  White,  ex  parte,  49  Gal.  national  obligation.     That  obligation 

442 ;  Rosenblat,  ex  parte,  51  Cal.  285.  rests  alike  upon  the  people  of  all  the 

The  provision  applies  to  governors  of  States.    A  national  exigency  might  re- 

territories,  but  not  to  the  chief  of  the  quire  prompt  affirmative  action.    In 

Cherokee  Nation.    Morgan,  in  re,  20  making  the  order  of  surrender,  all  the 

Fed.  Rep.  298.  States,  through  their  constituted  agent, 

A  requisition  may  be  maintained  for  the   general   government,  are  repre- 

an  offence  in  the  District  of  Columbia,  sented  and  concur,  and  it  may  well  be 

Buell,  in  re,  3  Dill.  116.    That  the  act  said  to  be  the  act  of  each  and  all  of 

of  Congress  is  constitutional  in  respect  them.    Not    so    here."     Swayne,    J., 

to  territories,  see  Morgan,  ex  parte,  20  Taylor  t\  Taintor,  16  Wall.  366. 
Fed.  Rep.  298. 
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CHAP.  I.]  EXTRADITION.  [§  29. 

State  .^    It  is  no  defence  that  the  defendant  was  induced  by  strat- 
agem to  come  to  a  place  where  he  could  be  arrested.' 

§  29.  In  several  States  statutes  have  been  passed  authorizing  the 
arrest  of  fugitives  in  advance  of  the  reception  of  a  requi-  ^^^^^  ^^y 
sition.    In  other  States  the  practice  is  to  sustain,  on  behadiQ 
grounds  of  comity,  such  arrests,  although  there  be  no  tton  of  re- 
local  enabling  statute."  quiBition. 

!But  in  either  case,  where,  instead  of  an  indictment,  an  affidavit 
is  taken  as  the  basis  of  application,  in  proceedings  in  anticipation 
of  demand,  it  must  be  as  explicit  and  full  as  would  justify  a  mag- 
istrate in  issuing  a  warrant  of  arrest.  It  must  specify  the  crime, 
aver  its  commission  and  indictability  in  the  requiring  State,  and 
state  that  the  party  required  is  a  fugitive.^ 

In  any  view,  there  can  be  no  technical  surrender  without  a  formal 
requisition.' 

1  See  Buell  v.  State,  3  DUl.  116  ;  erts  v.lteilly,  116  U.  S.  80;  Brown,  ex 

Perry,  in  re,  2  Crim.  Law  Mag.  84.  parte,  28  Fed.  Rep.  658.    Infra,  §  31. 

'  Brown,  ex  parte,  28  Fed.  flep.  653.  *  See  Smith,  ex  parte,  3  McLean, 

See  supra,  §  27.  121 ;  People  v.  Brady,  56  N.  Y.  184 ; 

*  Hurd.  Hab.  Corp.  §  636 ;  Ross,  ex  Solomon's  case,  1  Abb.  Prac.   (N.  S.) 

parte,  2  Bond,  252 ;  People  t7.  Schenck,  347 ;  Ratter's  case,  7  Ibid.  67 ;  Hey- 

2  Johns.  R.  470 ;  qualified,  however,  ward,  in  re,  1   Sandf.  (N.   Y.)  701 ; 

in  People  v.  Wright,  2  Gaines,  213 ;  Fetter's  case,  3  Zabr.  311 ;  Degaut  r. 

Heyward,  in  re,  1  Sandf.  (N.  Y.)  701 ;  Michael,  2  Carter,  386 ;  Pfitzer's  case, 

Leland,  in  re,  7  Abb.  Pr.  (N.  S.)  64;  28  Ind.  450 ;  SUte  v.  Swope,  72  Mo. 

Fetter,  in  re.  3  Zabr.   311 ;   Com.  v.  399 ;    Romaine,   in   re,   23  Cal.   585 ; 

Deacon,  10  S.  &  R.  125  ;  (where  the  White,  ex  parte,  49  Cal.  442. 

practice  was    put  on  the  ground  of  As  to  arrests  without  warrants,  see 

comity  independent  of  statute)  ;  State  supra,  §  27. 

V.  Buzine,  4  Harring.   572;  State  v.  >  Botts  t;.  Williams,  17  B.  Monr.  687. 

Howell,  R.  M.  Charlt.  120 ;   Cubreth,  The  practice,  however,  of  permitting 

ex  parte,  49  Cal.  436 ;  Rosenblatt,  ex  extra-territorial  arrests,  and  even  of 

parte,  51  Cal.  285.    See  oontrUf  People  captures  and  removals,  has  been  per- 

&.  Wright,   2  Caines,  213 ;  TuUis  v.  mitted  in  several  States. 

Fleming,    69    Ind.    15.    That    such  "  It  was  formerly  the  practice,"  says 

statutes  are  constitutional  see  Smith,  Gibson,  C.  J.   (Dow's  case,  18  Penn. 

ex  parte,  3  McLean,  121 ;  Com.  v.  Tracy,  St.  37),  "  of  the  executive  of  this  State 

5  Met.  536 ;  Com.  v.  Hall,  75  Mass.  262.  to  act  in  the  matter  by  the  instrumen- 

That  an  arrest  of  such  a  fugitive  may  tality  of  the  judiciary ;  and  though  I 

be  made  by  a  private  person  without  have  issued  many  warrants,  none  of 

warrant,  see  Savina  v.  State,  63  Ga.  them  has  ever  been  followed  by  an 

513 ;  Morrell  v.  Quarrels,  35  Ala.  544 ;  arrest.    The  consequence  of  the  ineffi- 

see  3  Crim.  Law  Mag.  798.  ciency  of  the  constitutional  provision 

As  to  "  fleeing"  from  justice,  see  Rob-  has  been,  that  extra-territorial  arrests 
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§  81.]  PLEADIKG   AND   PRACTICE.  [CHAP.  I. 

§  30.  It  is  sufficient,  to  sustain  a  requisition,  that  the  offence  is 
Sufficient  ^^^  ^^^^  ^®  indictable  in  the  State  in  which  it  was  alleged 
if  offence  to  have  been  committed,  and  from  which  the  requisition 
demanding  proceeds.  Nor  is  it  necessary  that  it  should  be  an  of- 
^^^'  fence  at  common  law.    It  is  sufficient  if  it  be  such  by 

statute.  The  constitutional  provision  includea  every  offence  pun- 
ishable in  the  State  making  the  requisition.^  In  matters  of  formal 
pleading  the  indictment  is  to  be  construed  according  to  the  rules  of 
the  demanding  State,  and  is  to  be  determined  by  the  courts  of  such 
State.* 

§  31.  In  the  requisition  the  governor  must  certify  that  the  copy 
Reanisi-  ^^  *^®  indictment  or  affidavit  required  by  the  statute  is 
tion  muBt  true,  and  that  the  fugitive  claimed  is  charged  with  the 
proved,  crime  therein  specified.  Either  in  the  requisition  or  in 
onfy^for  ^  separate  warrant  the  name  is  given  of  the  person  to 
fugitives,  whom  the  fugitive  is  to  be  delivered.  It  is  sometimes 
argued  that  unless  the  party  demanded  was  in  the  demanding  State 
at  the  time  of  ike  commission  of  the  offence  no  requisition  would 
lie.  If  this  rule  rests  on  the  ground  that  the  place  of  the  commis- 
sion of  a  crime  is  the  place  where  the  offender  was  at  tiie  time,  it 
cannot  be  sustained.  Many  crimes,  as  we  have  elsewhere  seen,  may 
be  committed  by  a  person  at  the  time  in  another  State  ;  and  such 
person  may  be  made  responsible  in  the  State  of  commission.*  But 
the' rule  maybe  placed  on  another  ground  which  is  unassailable. 

have  been  winked  at  in  eyery  State ;  123 ;  State  v,  Stewart,  60  Wis.  6S4 ; 

but  an  arrest  at  anfferance  would  be  Hughes,  in  re,  Phill.  N.  C.  (L.)  57 ; 

useless  if  its  illegality  could  be  set  up  Johnston  v.  Riley,  13  Ga.  97 ;  Opinions 

by  the  culprit."    See  supra,  §  27.  of  Governor  Mifflin  and  Atty.^Gen.  Ran- 

1  Kentucky  v.  Dennisen,  24  How.  dolph,  20  State  Papers  U.  S.  39;  13 

66;  Reggel,  ex  parte,  114  U.  S.  642;  Am.  Law  Rev.  192. 

Taylor  v.  Taintor,  16  Wall.  366  ;  Rob-  As  denying  the  position  in  the  text, 

erts  V,  Reilly,  116  U.  S.  80 ;  Opinion  of  see    Governor    Seward's    Opinion,   ii. 

Judges  in  Maine,  24  Am.  Jurist,  233 ;  Seward's  Works,  452.    With  the  lat- 

18  Alb.  L.  J.  156 ;  Com.  v.  Green,  17  ter   opinion    coincides    the  action   of 

Mass.   515 ;    Brown's  case,  112  Mass.  Governor  Dennison  in  Lago's  case,  18 

409  ;  Davis's    case,   122    Mass.    324 ;  Alb.  L.  J.  149  ;  Spear  on  Eztrad.  234. 

Clark's  case,    9  Wend.    212;  People  '  Reggell,  ex  parte,  114  U.  S.  642; 

V.    Brady,    56    N.    Y.    182 ;    Fetter's  Roberts,  ex  parte,  24  Fed.  Rep.  132. 

case,  3  Zabr.  311 ;   Voorhees's  case,  3  People  r.  Byrnes,  33  Hun,  98. 

Vroom,  141 ;  Wilcox  v.  Nolze,  34  Oh.  »  Whart.  Crim.  Law,  9th  ed.  §  278. 
St.  520;  Morton  v.  Skinner,  48  Ind. 
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CHAP.  I.]  EXTRADITION.  [§  82. 

The  CoDstitntion  provides  only  for  the  extradition  of  persons  who 
^  flee"  from  justice.  None  can  be,  therefore,  demanded  who  have 
not  "  fled"  from  or  left  the  demanding  State  "  in  flight."*  It  is 
not  necessary,  indeed,  that  the  ^'flight"  should  have  been  after  in- 
dictment found.  It  is  enough  if  the  party  left  after  the  commission 
of  the  crime.'  That  he  was  at  the  time  domiciled  in  the  asylum 
State  is  no  defence.'  But  the  law  is  that  he  must  have  ^^  fled,"  or 
left,  the  State  after  the  crime.  It  is  not  enough  if  he  was  called 
away  by  public  duty :  e.  g..,  attendance  on  Congress.* 
'  The  inference  to  be  drawn  from  a  commission  of  a  crime  in  one 
State  and  then  a  presence  in  another  is  not  conclusive  as  to  fleeing.' 
§  82.  We  have  elsewhere  seen  that  it  is  a  question  of  grave  mo- 
ment, whether  the  federal  legislature  can  impose  upon 
State  magistrates  any  duties  not  assigned  to  them  by  the  courts  can. 
Constitution.'  In  most  States,  however,  the  difficulty  is  ^yeraor 
obviated  by  statutes  making  the  performance  of  the  duty  ^*^'**^"* 


1  Reggell,  in  re,  114  U.  B.  642  ;  Jack-  parte,   28  Fed.  Rep.   653 ;  Mohr,   ex 

eon's  case,  12  Am.  L.  Rev.  602  ;  Gree-  parte,  73  Ala.  503 ;  5  Crim.  Law  Rep. 

ttongh,  in  re,  31  Yt.  279 ;  Adams,  in  589 ;   (J.  8.  r.  O'Brian,  3  Dill.  381. 

re,  7  N.  Y.  386 ;  People  v,  Sonnott,  20  See  remarks  of  Withey,  J.,  quoted  13 

Alb.  L.  J.  230  ;  3  Crim.  Law  Mag.  807  ;  Am.  Law  Rev.  205 ;   Learj's  case,  6 

Voorhees,  in  re,  3  Vroom,  141 ;  Wilcox  Abb.  (N.  Y.)  N.  C.  43. 

V,  Noise,  34  Oh.  St.    520 ;  Gaffigan's  *  Kingsbury's  case,  106  Mass.  223. 

case,  dted    Spear  on  Extradition,  2d  ^  Patterson's  case,  cited  18  Alb.  L. 

ed.  §  385  ;  Jones  o.  Leonard,  50  Iowa,  J.  190. 

106 ;  Haghes,  in  re,  Phill.  N.  C.  57 ;  In  Brown's  case,  8  Crim.  Law  Mag. 

Mohr,  in  re,  73  Ala.  503.    To  this  ef-  313,  it  was  raled  bj  Governor  Hill  that 

feet  is  a  Pennsylvania  statute  of  1878.  the  fact  that  a  fugitive  from  justice  in 

In  Jones  v,  Leonard,  50  Iowa,  106,  Pennsylvania  was  inveigled  from  Can- 
the  court  held  that  **  a  citixen  and  re-  ada  into  New  York,  coming,  however, 
sident  of  one  State  charged  in  a  requi-  voluntarily,  was  no  reason  why  the 
aition  with  constructive  commission  of  Governor  of  New  York  should  refuse  to 
crime  in  another  State  from  which  in  deliver  him  on  a  demand  from  the 
fact  he  has  never  fled,  is  not  a  fugitive  Governor  of  Pennsylvania, 
from  Justice,  and  the  determination  of  ^  See  cases  in  prior  notes  to  this  see- 
the governor  as  to  the  sufficiency  of  tion.  Spear  on  Bxtrad.  2d  ed.  393. 
the  facts  alleged  is  not  cjonclusive."  *  Whart.  Crim.  Law,  9th  ed.  §  265. 

That  the  fleeing  must  be  specifloally  See  Kentucky  v,  Dennison,  24  How. 

asserted  and  proved,  see  Jackson,  in  66 ;  Taylor  v.  Taintor,  16  Wall.  366 ; 

re,  2  Flip.  183 ;  Hall's  case,  6  Penna.  People  o.  Brady,  56  N.  Y.  182 ;  Voor- 

L.  J.  412.  hees,  in  re,  3  Vroom,  146 ;  Hughes,  in 

<  Hurd  on  Habeas  Corpus^  606 ;  Rob-  re,  Phill.  N.  C.  57  ;  Johnston  v.  Riley, 

erts  V.  Reilly,  116  U.  8.  80 ;  Brown,  ex  13  Ga.  97. 
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§  84.]  PLBADING   AND  PBAOTIOIL  [OHAP.  I* 

obligatory  on  the  executive  ;^  in  other  States  it  is  accepted  as  one 
of  those  discretionary  courtesies  that  it  is  usual  for  one  sovereign  to 
render  to  another.  Were  this  not  the  uniform  practice,  it  would  be 
the  duty  of  Congress,  as  it  is  indubitably  within  its  power,  to  pro- 
vide a  distinctively  federal  agency  for  the  enforcing  of  the  constitu- 
tional provision.* 

§  38.  It  has  been  said  that  the  executive  of  the  asylum  State  is 

not  bound  to  deliver  a  person  amenable  to  the  penal  law 

tion^that'      ^f  B^c^  State.'    But  the  better  opinion  is  that  the  mere 

fugitive  la     {^^  fj^^^  ^|j^  offender  is  so  amenable  (no  proceedings 

amenable  v        r  o 

to  asylum  against  him  having  been  commenced)  is  no  bar  to  a  re- 
quisition.^ On  the  other  hand,  if  a  prosecution  has  al- 
ready commenced  in  the  asylum  State,  then  this  State  has  jurisdic- 
tion of  the  person  of  the  fugitive  for  this  particular  purpose,  and 
the  proceedings  should  go  on  until  their  judicial  determination.'  If 
the  offence  is  the  same  as  that  for  which  the  requisition  has  issued, 
then  the  first  State  commencing  proceedings,  if  both  have  jurisdic- 
tion, has  precedence.' 

§  84.  We  have  already  observed  that  there  is  nothing  in  the  Con- 
stitution of  the  United  States  to  require  a  governor  of  a 
o^MyTum     State  to  issue  his  warrant  for  the  arrest  of  a  fugitive ; 
state  can-     ^nd  that  if  he  does  so,  it  is  either  in  obedience  to  local 

not  im-  ' 

peach  re-  law  or  in  the  exercise  of  a  discretion  which  the  courts 
^"  ^^'  cannot  compel.  It  is  otherwise,  however,  when  the 
governor  accepts  the  o£Sce  proposed  to  him  by  the  statute,  for  in 
this  case  he  is  bound  to  execute  the  commission  he  undertakes.  It 
is,  indeed,  a  prerequisite  to  his  action,  that  it  should  be  proved  to 
his  satisfaction  that  the  person  against  whom  he  is  asked  to  issue 
a  warrant  is  the  same  as  the  one  charged  in  the  requisition,  that 

1  For  an  analjrsis  pf  these  statutes  ton  v.  Wilder,  3  Ohio  L.  J.  642 ;  aff. 

see  13  Am.  L.  R.  235  et  teq.  40  Ohio  St.  ^30 ;  cited,  supra,  §  28. 

<  Kentucky  v.  Dennison,  24  How.  '  Taylor  v.  Taintor,  16  Wall.  366 ; 

66.  ^  86  Conn.  242  ;  Briscoe,  in  re,  61  How. 

«  Briscoe,  in  re,  51  How.  Pr.  422 ;  (N.  Y.)  Pr.  422 ;  Troutman's  case,  4 

State  V.  Allen,  2  Humph.    258.    See  Zab.  634-;  Work  v.  Corrington,  34  Ohio 

Taylor  v.  Taintor,  16  Wall.  366.  St.  64  ;  SUte  v.  AUen,  2  Humph.  258. 

«  Work  V.  Corrington,  34   Oh.   St.  See  13  Am.  Law  Rev.  227. 

64 ;  Ex  parte  Sheldon,  34  Oh.  St.  319.  •  See  Whart.  Crim.  Law,  9th  ed. 

See  Roberts  v.  Reilly,  116  U.  S.  80 ;  293. 
Briscoe,  in  re,  51  How.  Pr.  422  ;  Comp- 
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CHAP.  I.]  EXTBADITION.  [§  34. 

such  person  is  a  fugidye  from  the  demanding  State,  and  that  the 
affidavit  was  authenticated  by  the  demanding  governor.^  But  be- 
yond this  he  cannot  go.  If  the  requisition  is  duly  backed  by  indict- 
ment or  affidavit,  a  certified  copy  of  which  is  attached,  he  has  no 
right  to  inquire  whether  the  person  demanded  was  guilty  of  the 
offence  charged,'  or  whether  the  object  of  the  requisition  was  other 
than  it  apparently  seemed.  The  only  cases  in  which  the  requisition, 
if  regular  and  duly  backed,  can  be  assailed,  are  those  in  which 
judgments  of  sister  States,  under  an  analogous  provision  of  the  Con- 
stitution, can  be  assailed.  It  may  be  shown  that  the  requisition 
fails  from  want  of  jurisdiction,*  or  was  fraudulently  obtained,  and 
hence  void,  or  was  of  a  character  such  as  stripped  it  of  conclusiveness. 
But  when  once  its  genuineness  and  its  technical  conformity  to  law 
are  ascertained,  its  averments  cannot  be  disputed.*  A  requisition 
can  no  more  be  impeached  on  the  ground  that  improper  collateral 
motives  codperated  in  obtaining  it,  than  can  a  judgment  of  a  sister 
State  be  impeached  on  the  same  grounds,  supposing  there  was  no 
fraudulent  imposition  on  or  by  the  executive  issuing  it.'  If  there 
was  jurisdiction — ^if  the  governor  in  the  one  case,  or  the  judgment 
court  in  the  other,  were  not  fraudulently  imposed  upon — then  the 
averments  of  the  record  in  either  case  cannot  be  assailed  in  the  State 
in  which  execution  is  sought.*    But  the  requisition  must  be  accom- 

1  Powell,  ex  parte,  20  Fla.  806.  (Jndge  Cooley,  in  Prinoeton  Rev.,  Jan. 

s  Infra,  $  35 ;  Clark,  in  re,  9  Wend.  1879,  p.  165.) 

212 ;  Leary's  case,  6  Abb.  (N.  Y.)  N.  C.  It  may  be  added,  that  if  he  accepts 

43 ;   10  Ben.  197,  modifying  People  v,  the  oommiasion  he  muBt  hold  to  it.    He 

Bradj,  56  N.  T.  182 ;  and  see  article  in  cannot   accept   it,  and  then,  on  the 

31  Alb.  L.  J.  24.  ground  that  he  is  the  execntive  of  a 

*  Supra,  §  31.  'sovereign  State  (he  undertaking  at  the 

*  Ibid. ;  Leary,  in  re,  6  Abb.  (N.  Y.)  time  to  act  as  a  federal  commissioner), 
N.  G.  43 ;  10  Ben.  197 ;  Voorhees,  in  dispute  its  facts. 

re,   3   Vroom,   141 ;    Swearlngen,  ex  In  opposition  to  the  text  may  be 

parte,  13  S.  C.  74 ;  see,  however.  Hart-  noticed  Kimpton's  case,  Aug.  1878  (18 

man  v.  Aveline,  63  Ind.  344.  Alb.  L.  J.  298  ;   Spear  on  Ex.  434),  in 

*  Work  v.  Corrington,  34  Ohio  St.  which  the  governor  of  Massachusetts, 
64.    See  31  Alb.  Law  J.  24.  on  the  advice  of  the  attorney-general, 

* ''The  execntive  has  no  general  held  that  he  was  justified  in  refusing  a 
power  to  issue  warrants  of  arrest,  and  warrant  on  the  grounds  that  the  prose- 
when  he  proceeds  to  do  so  in  these  cution  had  been  long  delayed,  and  that 
eases,  his  whole  authority  comes  from  an  offer  had  been  made  to  the  defendant 
the  Constitution  and  the  act  of  Con-  to  enter  a  nolle  prosequi  in  case  he  would 
gress,  and  he  must  keep  within  it."  turn  State's  evidence.    Bat  this  cannot 
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§  85.]  PLBADINO  AND  PRACTICE.  [CHAP.  I. 

panied  by  an  indictment  or  affidavit,  specifying  the  crime.    A  mere 
statement  that  the  crime  has  been  committed  is  not  enongh.^ 

§  34  a.  The  requisition  being  in  due  form,  and  being  presented 
to  the  governor  of  the  asylum  State,  the  practice  is  for 

tesuea  war-  '^^  *^  ^^^^  *  Warrant  of  arrest  containing  the  proper 
rant  of  recitals  and  averments.  In  several  States  statutes  have 
been  passed  prescribing  the  terms  of  such  warrants; 
which  statutes,  so  far  as  they  are  supplementary  to  federal  legisla- 
tion, are  constitutional.'  The  warrant  must  set  forth  facts  necessary 
to  jurisdiction.' 

§  35.  To  examine  the  grounds  of  imprisonment,  in  this,  as  well  as 
Bdbeas  ^^  Other  cascs  of  arrest,  a  writ  of  habea$  corpu9  may  be 
corpus  obtained ;  this  writ  being  within  the  jurisdiction  of  Stat« 
behind         courts  to  issuc.^    The  points  which  may  be  thus  raised 

warrant.         ^^  ^^  j^jj^^g  ,_ 

be  Bnstained,  as  the  governor  of  Massa-  snprai  $  27.    Rorer  on  Inter-State  Law, 

chnsetta  could  no  more  inquire  into  222.    But  such  collateral  motive,  ez- 

the  motives  of  the  governor  of  South  tortionate  as  it  may  be,  is  no  more  a 

Carolina  than  can  a  State  oonrt  when  bar  to  extradition  process  than  it  woald 

acting  on  a  Judgment  of  a  sister  State,  be  a  bar  to  ordinaiy  proceedings  of 

under  the  parallel  constitutional  pro-  arrest  for  a  crime, 

vision  as  to  judgments  of  other  States,  It  should  be  added  that  the  position 

hold  that  it  is  entitled  to  inquire  what  in  the  text  is  in  no  respect  inconsistent 

were  the  motives  of  the  plaintiff  in  the  with  the  position  that  a  governor  may 

judgment,  or  of  the  court  by  whom  revoke  his  warrant  after  it  has  been 

the  decision  was  made.    As  concurring  issued.    This  he  may  undoubtedly  do, 

in  this  conclusion,  s«e  reasoning  of  Ch.  for  the  reason  that  he  is  at  liberty  to 

J.  Cooley,  in  Princeton  Rev.  for  Jan.  decline  to  accept  the  agency  in  thia 

1879 ;   Cooley's  Const.  Lim.  16,  n.  1 ;  respect  that  the  Federal  government 

Walker's  Am.  Law,  §  64;  and  article  tenders 'him.    SeeWyeth  v.  Riohard- 

in  13  Am.  Law  Rev.  181 ;  Kentucky  v.  son,  10  Gray,  240 ;  Work  v.  Corrington, 

Bennison,  24  How.  66 ;  Compton  v.Wil-  34  Oh.  St.  319.    But  if  he  undertakes 

der,  3  Ohio  L.  J.  642  ;  40  Ohio  St.  130;  the  agency  he  must  execute  it  accord* 

cited  supra,  §  28 ;  Johnston  v.  Riley,  ing  to  the  terms  of  the  mandate. 

13  Ga.  97 ;  Romaine,  in  re,  23  Cal.  585.  ^  Doo  Woon,  in  re,  18  Fed.  Rep.  898 ; 

See,  however.  Perry,  in  re,  2  Crim.  Law  1  West.  Coast  R.  333 ;  Solomon's  case, 

Mag.  84,  and  note  thereto.  1  Abb.  Pr.  N.  S.  347 ;  Pfltser,  ex  parte, 

The  question  in  the  text,  it  should  28  Ind.  451,  and  cases  cited  supra, 

be  remembered,  is  very  different  from  <  Smith,   ex  parte,  3  McLean,  121 ; 

that  which  arises  when  it  is  attempted  Ammons,  ex  parte,  34  Ohio  St.,  618 ; 

to  use  extradition  process  to  enforce  Robinson  v.  Flanders,  29  Ind.  16. 

the  collection  of  a  debt.    No  doubt  the  >  Infra,  §   35 ;  In  re  Doo  Woon,  1 

courts  will  refuse  their  aid  to  such  a  West  Coast  Rep.  333 ;  18  Fed.  Rep.  898. 

perversionof  Justice,  when  the  attempt  *  Robb  v.  Connolly,  111  U.  S.  624; 

is  made  to  enforce  such  debt.     See  cited  infra,  §  37  a. 
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CHAP.  I.]  BXTRADITIOK.  [§  85. 

Arrest  prior  to  reguisition.  '  If  there  be  a  local  statute  anthoriz- 
ing  this,  and  if  proper  ground  be  laid,  the  prisoner  will  be  remanded, 
and  the  same  course  will  be  taken  when  the  arrest,  under  the  local 
practice,  is  sustainable  on  grounds  of  comity.' 

Defecti  in  warrant.  The  first  point  is,  is  there  a  warrant  on 
which  the  court  can  act  ?  To  the  legality  of  the  warrant  there  are 
the  following  prerequisites : — 

(1.)  The  prisoner  must  ha7e  been  a  fugitive.^  If  not,  the  gov* 
emor  had  no  jurisdiction,  and  on  proof  that  the  prisoner  was  not  a 
'^fugitive,"  and  had  not  been  in  the  State  from  which  the  requisi- 
tion issues,  there  must  be  a  discharge.*  But  a  probable  case,  is 
enough  to  sustain  tiie  warrant  in  this  relation.^ 

(2.)  The  identity  of  the  prisoner  as  the  party  charged  must  ap- 
pear ;*  and  this  is  a  matter  of  parol  proof.* 

(3.)  The  warrant  must  be  based  on  an  indictment  or  affidavit, 
which  is  essential  to  the  validity  of  the  requisition.^  But  behind 
indictment  or  affidavit  the  court  will  not  go,  nor  can  their  averments, 
except  for  the  purpose  of  showing  fraud  or  non-identity,  be  contra- 
dicted by  parol.*    And  the  warrant  of  the  governor  is  ^^primd  facie 

^  Supra,  §  29 ;  see  as  to  praotioe,  '  Leary's    case,  10    Ben.  197-8 ;   6 

Leary,  ex  parte,  10  Ben.  197 ;  Miles,  in  Abb.  N.  C.  441 ;  Kingsbury's  case,  106 

re,  52  Vt.  609.  Mass.  223 ;  Davis's  case,  122  Mass.  324 ; 

s  Supra,  §  31.  Clark,  in  re,  9  Wend.  212 ;  People  o. 

*  Wilooz  V.  Nolze,  34  Obio  St.,  620 ;  Pinkerton,  77  N.  T.  245 ;  S.  C,  17  Hun, 

Jones  V,  Leonard,  50  Iowa,  106.  199 ;   Com.  v,  Daniel,   6  Penn.   L.  J. 

Parol     evidenoe   is     admissible   to  417 ;  4  Clark,  49 ;  State  v.  Buiine,  4 

show    wbere    crime    was    committed.  Barring.   572 ;  State  v.  Schlemm,  Ibid. 

Wilooz  V.  Nolze,  supra.       .  577 ;  Norris  v.  State,  25  Obio  St.  217 ; 

<  Reggel,  ez  parte,  114  U.  S.  642 ;  Work  v.  Corrington,  34  Ohio  St.   64, 

People  V.  Byrnes,  33  Hun,  98;  infra,  §  55.  319.    See  Bull,  in  re.  Cent.  L.  J.  255  ; 

s  In  Butler,  ez  parte,  Luzerne  Co.  C.  4  Dill.  323 ;  4  Soutb.  L.  Rev,  N.  S.  676, 

P.,  it  was  beld  that  the  Pennsylvania  702 ;  Sedg.  Const.  Law,  395 ;  Hurd  on 

statute    authorizing    ezamination   for  Hab.   Corp.  §§  327-38,  606;   Cooley's 

identifloation  was  not  unconstitutional.  Const.  Lim.  16.    As  to  habeoB  corpus  in 

18  Alb.  L.  J.  369.  such  cases,  see  infra,  §  993. 

^  Leary,  ez  parte,   10  Ben.  197;   6  The  oertifloate  of  the  demanding  gov- 

Abb.  N.  Y.  (N.  C.)  43 ;  see  Robb,  in  re,  emor,  that  a  copy  of  a  complaint,  made 

64  Cal.  431.  before  a  justice,  is  authentic,  sufflci- 

T  People  V.  Brady,  56  N.  Y.  182 ;  Peo-  ently  authenticates  the  capacity  of  the 
pie  V.  Donahue,  84  N.  Y.  438 ;  Hooper,  justice  to  receive  the  complaint.  Kings- 
in  re,  52  Wis.  699 ;  Lorraine,  ez  parte,  bury's  case,  106  Mass.  223 ;  Donaghey, 
16  Nev.  63.  That  an  information  is  ez  parte,  2  Pitts.  L.  J.  166.  See  Man- 
sufficient,  see  supra,  §  28.  Chester,  in  re,  5  Cal.  237.   *^  Theft,"  in 
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evidence,  at  least,  that  all  necessapy  legal  prerequisites  have  been 
complied  with,  and,  if  previous  proceedings  appear  to  be  regular,  is 
conclusive  evidence  of  the  right  to  remove  the  prisoner  to  the  State 
from  which  he  fled."^  It  is  enough,  therefore,  if  the  return  to  the 
writ  of  habeas  corpus  aver  an  indictment  or  affidavit  to  its  legal 
effect  without  annexing  a  copy.'  When,  however,  the  indictment  or 
affidavit  is  annexed,  it  may  be  examined  on  habeas  corpus  for  the 
purpose  of  determining  how  far  it  sets  forth  a  crime  under  the  federal 
statute.* 

Whether  the  federal  courts  can  discEarge  in  such  cases  on  habeas 
corpus  is  elsewhere  discussed.^ 

§  85  a.  It  has  been  held  in  Texas  that  bail  cannot  be  taken  in 

extradition  process,  even  when  the  State  Constitution 

be  taken.^    provides  that  all  prisoners  shall  be  bailable  by  sufficient 

sureties.'     But  by  title  IV.,  ch.  I,  of  the  New  York 

Criminal  Code,  §  881,  a  person  arrested  on  State  extradition  process 

may  be  admitted  to  bail  by  a  judge  of  the  Supreme  Court. 

§  86.  We  have  just  seen  that  a  court,  on  habeas  carpus^  will  not 
inquire  as  to  formal  defects  of  the  indictment  or  other  documents 
on  which  the  requisition  is  based.*    It  is  otherwise  when  the 

the  warrant,  is  BTnonymoas  with  "lar-  cases  are  to  be  sach  as  obtain  in  the 

ceny."    People  v.  Donahae,  84  N.  T.  demanding  State.    Reggel,  ez  parte, 

438.  114  U.  S.  642. 

jd /ortiort  when  a  warrant  of  snrren-  ^  Infra,  §§  981,  993;  Whart.  Crim. 

der  is  issued  \>y  the  governor  of  the  Law,  9th  ed.  288. 

asylum   State,    ui>on    an    indictment  >  Erwin,  ez  parte,  7  Tez.  ftp.,  788 ; 

found  in  the   demanding   State,  the  citing  ez  parte  Esell,  40  Tezas,  451. 

courts  of  the  asylum  State  will  not,  on  ^  Davis's  case,  122  Mass.  324 ;  Bris- 

habeat  corpus,  inquire  into  formal  de-  ooe's  case,  57  How.  (N.  Y.)  Fr.  422. 

fects  of  the  indictment.    Davis's  case,  Under  the    New  York  statute  the 

122  Mass.  324.  complaint  must  be  sworn  to,  and  must 

That  an  information  may  take  the  show    that    the    accused    had  been 

place  of  an  indictment,  see  Hooper,  in  duly  charged  with  the  crime,  and  that 

re,  52  Wis.  699.  he  had  fled  to  the  asylum  State.    Hay- 

1  Davis's  case,  122  Mass.  324.  ward,  in  re,  1  Sandf.  701 ;  Leland,  in 

«  People  V.  Pinkerton,  77  N.  Y.  245 ;  re,  7  Abb.  Pr.  N.  S.  164. 

People  V,  Donahue,  84  N.  Y.  438 ;  Rob-  That  **  crime"  is  used  in  its  gene- 

inson  v.  Flanders,  29  Ind.   10 ;  aif.,  ral  sense,  so  as  to  include  such  misde- 

Nichols  V.  Cornelius,  7  Ind.  611.  meanors  as  false  pretences,  see  Reg- 

s  As  an  eztreme  case  of  such  scru-  gel,  ez  parte,  114  U.  S.  642 ;  State  v. 

tiny,  see  People  v.  Brady,  56  N.  Y.  Stewart,  60  Wis.  587. 
182.    The  rules  of  pleading  in  such 
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indictment  or  affidavit  fails  to  set  forth  a  crime  in  the  demanding 
State,^  though   an  indictment  duly  found  or  affidavit 
duly  certified  is  sufficient  primd  facie  proof  that  the   ment 
ofiFence  was  indictable  in  such  State.«    When  the  de-  Z^^^tV^ 
mand  is  based  on  affidavits  they  must  have  been  pre-  foftha 

.  •'  ,  *  crime,  and 

viously  filed  in  a  court  of  justice  as  a  preliminary  to  pro-  must  be  in 
secution,  since  the  executive  of  the  demanding  State  is  judicial 
"  not  authorized  to  make  the  demand  unless  the  party  {Jj^f ^" 
was  charged  in  the  regular  course  of  judicial  proceed- 
ings."*  The  affidavit  must  be  sworn  to  before  a  magistrate  ;  a  notary 
not  being  sufficient.^    It  must  be  distinctly  averred  that  the  fugitive 
has  been  guilty  of  some  specific  offence  against  the  demanding  State.* 
§  87.  It  will  be  noticed*  that  in  cases  where  a  fugitive  is  arrested 
on  a  demand  from  a  foreign  State,  he  can  only,  accord- 
ing to  the  better  view,  be  tried  for  the  offence  for  which   ma^be^ 
the  demand  has  been  made.    It  is  otherwise  under  the   ^^^  ^5'*' 

other  than 

clause  of  the  Federal  Constitution  now  before  us.     The   requisition 
Constitution  in  this  respect  is  supreme  over  the  whole 
country,  and  hence  when  a  fugitive  is  transferred  from  State  to 
State  under  its  provisions,  he  is  open  in  the  second  State  to  any 
prosecutions  that  may  be  brought  against  him  in  such  State.^    And 

1  Smith,  ez  pftrte,  3  McLean,  121 ;  atatntes  limit  the  oonstitutional  pro- 
People  V,  Brady,  56  N.  T.  182 ;  People  oess,  their  oonstitntionalitj  may  be 
0.  Brady,  1  Abb.  Pr.  (N.  S.)  347 ;  questioned.  Moore  p.  People,  14  How. 
Ratter's  case,  7  Ibid.  67 ;  Hejward,  in  13. 

re,  1  Sandf.  (N.  T.)  701 ;  Fetter's  case,  >  Snjder,  ez  parte,  64  Mo.  58  ;  State 

3  Zabr.   311 ;    Degant  v.   Michael,  2  v.,  Swope,  72  Mo.  99.    See  Morgan,  in 

Carter,  396  ;    PflUer's    case,   28  Ind.  re,  20  Fed.  Rep.  298. 

450 ;    Romaine,   in  re,   23  Cal.   685  ;  «  Inft-a,  §  49. 

White,  ez  parte,  49  Cal.  442.  ^  Noyes,  in  re^  U.  S.  Dist.  Ct.  N.  J. 

s  Opinion  of  Maine  Judges,  24  Am.  Ma/,  1878, 17  Alb.  L.  J.  407 ;  11  Chic. 

Jnr.  233;  18  Alb.  L.  J.  150 ;  Brown's  Leg.  News,  9.    Supra,  §  27  ;  State  v. 

case,  112  Mass.  409  ;   Davis's  case,  122  Stewart,  60  Wis.  584 ;  Miles,  in  re,  52 

Mass.  324 ;  Morton  v.  Skinner,  48  Ind.  Vt.  609  ;  Ham  v,  SUte,  4  Tez.  App. 

123  ;    Clark,    in  re,   19  Wend.  212 ;  645.    See  also  State  v.  Brewster,  7  Vt. 

White,  ez  parte,  49  Cal.  434.  118  ;  Browning  v.  Abrams,   51  How. 

>  Kentuckj  v,  Dennison,   24   How.  Pr.  172 ;  Dow's  case,  18  Penn.  St.  37, 

66 ;  White,  ez  parte,  49  Cal.  434.  cited  supra,  §  27.    Compare,  however, 

*  As  to  State  statutes  imposing  ad-  oonfra,  remarks  of  Judge  Cooley,  Prince- 

ditional  requisites,  see  Work  v.  Cor-  ton  Rev.  1879,  p.  176  ;   Cannon,  in  re, 

rington,   34   Ohio   St.   64;    Jones    v.  47  Mich.  481. 
Leonard,  50  Iowa,  106.    So  far  as  these 
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it  has  been  held  that  he  may  be  arrested  and  delivered  on  a  requisi- 
tion from  another  State.^ 

§  87  a.  We  have  already  noticed  numerous  cases  in  which  the 

Offlcereex-  ?^^^^  ^^  ^^^  oflScers  of  a  State  in  arresting  alleged 
ecuting  fugitives  from  justice  have  been  reviewed  by  the  judiciary 
cesB  pro-  of  suoh  State.'  While  this  jurisdiction  cannot  be  right- 
fedmii^^  fully  disputed,  it  being  now  settled  that  an  agent  ap- 
courts.  pointed  by  State  authority  to  receive  or  deliver  a  fugitive 
is  not  a  federal  officer,*  it  may  also  be  maintained  that  an  officer 
who  is  arrested  by  State  authorities  when  bona  fide  employed  in  ex- 
ecuting extradition  process  may  be  released  by  federal  courts  on  a 
writ  of  habeai  corpus.^  But  so  far  as  concerns  the  arrested  party, 
it  is  now  settied  by  the  Supreme  Court  of  the  United  States  that  the 
States  have  the  concurrent  right  to  inquire  into  the  legality  of  the 
arrest,  notwithstanding  the  fact  that  the  question  arises  under  the 
federal  Constitution.* 

§  87  b.  Under  the  Revised  Statutes  of  the  United  States,  it  is 

made  the  duty  of  judges,  when  offences  against  the 

offence/'^    United  States  are  charged,  to  issue,  under  certain  con- 

waiTMits      ditions,  warrants  for  the  arrest  and   removal  of  the 

may  oe  u-  ' 

sued  in  au    offender  for.  trial  before  such  United  States  court  as  has 
cognizance  of  the  offence.*    In  such  cases  the  practibe  is 

1  People  V.  Senott,  20  Alb.  L.  J.  230.  California.    See  Robb,  in  re,  64  Cal. 

In  this  case  Judge  McAllister's  ruling  431 ,  where  the  United  States  Circuit 

was    afterwards    approved    bj  Judge  Court  in  California  (differing  from  the 

Drummond.     Chic.   Leg.  News,  Dec.  action  of  the  Supreme  Court  of  Califor- 

13)  1879.     Contra,  Daniel's  case,  cited  nia  in  the  same  case,  Robb,  in  re,  1 

1  Brightly's  Fed.  Dig.  294.  See  criticism  Pac.  Rep.  881 ;  1  West.  Coast  Rep.  255) 

In  20  Alb.  L.  J.  425  ;  3  Crim.  Law  Mag.  held  that  a  State  court  had  no  right 

808.  to  review  on  habeas  corpus  the  action  of 

*  Supra,  §  35.  officers  on  extradition  process. 

*  See  argument  of  Supreme  Court  of  *  Bull,  in  re,  4  Cent.  L.  J.  (1877) 
Alabama  in  Mohr,  in  re,  73  Ala.  503 ;  255  ;  4  Dill.  323^  See  infra,  §  993,  for 
Rorer  on  Inter-State  Law,  221,  222;  other  cases;  U.  S.  t;.  McClay,  23  Int. 
article  bj  Dr.  Spear  in  29  Alb.  L.  J.  Rev.  Rec,  80.  See  U.  S.  v.  Booth,  21 
206  ;  note  to  5  Crim.  Law  Mag.  548.  How.  507  ;  Prigg  t;.  Com.,  16  Pet.  608  ; 
Cf.  Hoyle,  in  re,  1  Crim.  Law  Mag.  472.  Clark,  in  re,  9  Wend.  212 ;  People  t\ 

The  point  in  the  text  has  been  finally  Pinkerton,  77  N.  Y.  245  ;  17  Hun,  199. 

sustained  bj  the  Supreme  Court  of  the  ^  Robb  v.  Couolly,  ut  sup.,  and  see  29 

United    States   in    Robb    v.    ConoUj,  Alb.  L.  J.  206. 

1884,  111  U.  S.  624 ;  16  Chio.  Leg.  N.  «  See  2  Burr's  Trial,  483  ;  U.  S.  v. 

291,   affirming  S.  C.  in  Sup.  Ct.  of  Hamilton,  3    Dall.  17;    Rhodes,    ex 
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to  bring  the  defendant  before  a  judge  or  other  committing  magistrate 
in  the  district  of  arrest,  subject  to  the  action  of  such  magistrate,  who 
may  discharge  or  surrender.^  The  order  is  an  exercise  of  a  judi- 
cial function;  and  the  court  in  considering  it  can  go  behind  the 
indictment  or  information,  and  decide  the  question  on  the  merits.' 

^  37  <?•  A  State  is  not  authorized,  under  the  Oonstitu- 
tion  of  the  United  States,  to  deliver  fugitives  to  a  foreign  no  power 
sovereign.   The  exclusive  cognizance  of  international  ex-  tio^^S^" 
tradition  is  given  to  the  government  of  the  United  States.'  tradition. 

2.  As  between  the  Federal  O-avemment  and  Foreign  States. 

§  88.  Extradition,  as  a  general  rule,  as  between  foreign  States, 
is  limited  to  cases  provided  for  by  treaty  ;^  nor,  as  will 
hereafter  be  seen,  when  there  is  a  treaty,  will  a  requi-  ^^^  ^ 
sition  be  sustained  for  an  offence  which  the  treaty  does 
not  include.*    It  has,  however,  been  held  by  eminent  jurists  that, 
independently  of  the  cases  provided  for  by  treaty,  it  is  by  the  law 

parte,  2  Wheel.  Grim.  Gas.  550.  See  see  Holmee  v,  JeDxiison,  14  Pet.  540 ; 
discnssion  in  17  West.  Jar.  209.  In  a  Read  v.  Bertrand,  4  Wash.  C.  C.  556. 
case  determined  in  1873  (Dana's  case,  That  the  clause  in  the  Constitntion 
7  Ben.  1),  Judge  Blatchford  declined  to  securing  grand  Juries  and  ''due  pro- 
issue  in  New  York  a  warrant,  under  the  cess  of  law"  in  criminal  cases  does  not 
Act  of  September  24,  1789,  for  the  appl^  to  oiTences  against  foreign  States, 
arrest  of  Mr.  Dana,  editor  of  the  Sun,  for  which  extradition  is  claimed,  see 
to  answer  an  information  filed  in  the  4  Op.  Atty.-Qen.  201 ;  Oiacomo's  case, 
Police  Court  of  Washington,  that  court  12  Blatch.  391. 

being  authorised  by  act  of  Congress  to  In  Metiger's  case,  1  Barb.  248,  it 

try  without  Juries,  which  act  the  court  was  held  by  Judge  Bdmonds,  on  habeas 

held  unconstitutional.  corputj  that  the  French  treaty  of  1843 

1  See  Alexander,  ex  parte,  1  Low.  was  not  lelf-executing,  and  did  not, 

53 ;  Clark,  ex  parte,  2  Ben.  240 ;  U.  S.  t&erefore,  without  legislation,  author- 

r.  Haskin,  3  Sawyer,  262 ;  3  Dillon,  iie  arrest  and  extradition.    See,  how-^ 

116 ;  1  Woolworth,  422,  dted  17  West,  ever,  S.  C,  1  Edm.  Sel.  Ca.  399.    This 

L.  Jur.  210.  was  followed  by  the  act  of  Congress 

'  Conk.  Tr.,  4th  ed.  582 ;  Buell,  in  directing  the   process  of  extradition, 

re,   3  Dill.    116;    U.   S.  v.  Vols,   14  See  Spear  on  Extradition,  2d  ed.  59. 

Blatch.  15  ;  U.  S.  v.  Haskins,  3  Sawy.  *  Whart.  Conil.  of  L.  §  835  ;  Whart. 

262 ;   Doig,  in  re,  4  Fed.  Rep.  193 ;  Dig.  Int.  Law,  §  268,  and  authorities 

Brawner,  in  re,  7  Fed.  Rep.  86 ;  James,  there  cited ;  Rauscher  v.  U.  S.,  119  U.  S. 

in  re,  18  Ibid.  854.  407.    In  the  same  work  the  treaties  are 

>  Bx  parte    Holmes,   12    Vt.   631 ;  given. 

People  V.  Curtis,  50  N.  Y.  821 ;  and  •  Infra,  §  47. 
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of  nations  within  the  discretion  of  the  executive  to  surrender  a 
fugitive  from  another  land  when  there  is  reasonable  proof  showing 
such  fugitive  to  be  guilty  of  any  offence  regarded  jure  gentium  as 
a  gross  crime.^  This  jurisdiction  was  assumed  by  the  President  of 
the  United  States,  in  1864,  though  without  the  opportunity  of  judi- 
cial revision.'  But  the  weight  of  authority  is  against  such  a 
course.* 


1  Washbarn,  in  re,  4  Johns.  Ch.  R.  law  of  that  State,  or  by  arrangement, 

106.  that  the  fugitive  criminal  shall  not, 

'  Arguelles'  case,  Whart.  Confl.  of  until  he  has  been  restored  or  had  an 

L.  §§  835   et  seq,    Whart.   Dig.   Int.  opportnnitj  of  returning  to  the  Qneen's 

Law,  §  268.  dominions,  be  detained  or  tried  in  that 

'  See  Clarke's  Extradition,  2d  ed. ;  foreign  State  for  anj  offence  committed 

Spear  on  Extradition,  1  et  seq, ;  Letters  prior  to  his  surrender  other  than  the 

from  W.  B.  Lawrence  in  15  Alb.  L.  J.  44 ;  extradition  crime  proved  bj  the  facts 

16  Alb.  L.  J.  365 ;  19  Alb.  L.  J.  329  ;  on  which  the  surrender  is  grounded. 

Article  by  Mr.  Lawrence  in  Revue  de  A  clause  embodying  this  principle  Is 

Droit  Inter,  x.  285  ;  Letter  of  Mancini  contained  in  the  English  extradition 

in  Lend.  Law  Mag.   Feb.   1882.     In  treaties    concluded    since    1870    with 

Stupp's  case,  in  1873,  the  United  States  Germany,     Belgium,    Austria,    Italy, 

refused  to  surrender  to  Belgium  on  the  Denmark,    Brazil,  Switzerland,   Hon- 

ground  of  want  of  treaty  stipulation,  dnras,  and  Hayti.    The  treaty  of  1842 

Infra,  §  46.    As  coinciding  with  this  with   the  United  States    contains  no 

conclusion,  see  U.  S.  v,  Davis,  2  Bumn.  such    restriction.     As  to  extradition 

482 ;  Dos  Santo*s  case,  2  Brock.  493 ;  treaty  between  Switzerland  and  Great 

British  Privateers,  1  Wood.  &  M.  66 ;  Britain,  see  R.  v.  Wilson,  L.  R.  3  Q.  B. 

Adrian    v.    Lagrave,   59   N.  T.   110;  D.  42. 

State  V.  Hawes,  13  Bush.  697 ;  14  Ck>x  For  report  of  the  Royal  Commission 

C.  C.  135.     Mr.  Jefferson  in  his  oorre-  on  Extradition,  in  1878,  reviewing  the 

spondence  with  Mr.  Genet,  in  1793  (Am.  position,  see  a  comprehensive  review 

St.  Papers,  I.  175)  denied  the  right  by  Mr.  Lawrence,  19  Alb.  L.  J.  329. 

aside  from  treaty  ;  and  he  took  the  For  English  practice  see  Terraz'  case, 

same  position  in  his  letter  to  the  Presi-  L.  R.  4  Ex.  D.  63 ;  14  Cox  C.  C.  153. 

dent  of  Nov.  7,  1791.    To  the  same  Compare  discussion  in  11  Revue  de 

effect  is  the  opinion  of  Atty.-Gen.  Lee,  Droit  Int.  (1879)  88  ;  Ducrocq.  Th§o- 

in  1797  (1  Op.  Atty.-Gen.  68),  of  Atty.-  rie  de  I'Extradition ;  Fanstin  Il^lie,  t. 

Gen.  Wirt  (Ibid.  509),  and  of  Atty.-  1,  §  964. 

Gen.  Taney  (2  Ibid.  659),  and  of  Atty.-  For  notice  of  decision  of  Mexican 

Gen.  Legar6  (3  Ibid.  661),  and  of  Atty.-  Supreme  Court,  sustaining  extradition 

Gen.  Cushing  (6  Ibid.  431).  from  Mexico  to  the  United  States,  see 

In  England,  by  the  third  section  of  18  Alb.  L.  J.  141. 

the  extradition  act,  a  fugitive  criminal  The  diplomatic  authorities  on  this 

is  not  to  be  surrendered  to  a  foreign  topic  are  given  in  Whart.  Dig.  Int. 

State  unless  provision  is  made  by  the  Law,  §  268. 

so 


CHAP.  I.]  EXTRADITION.  [§  41. 

» 

§  39.  Even  supposing  that  extradition  is  to  be  granted,  irre- 
spective of  treaty,  it  only  lies  for  offences  jure  gen- 
tiunij  and  which  are  therefore  punishable  alike  in  the   must  be 
country  granting  the  arrest^  and  that  making  the  requi-  co^ni^  by 
sition.*      The    extradition    treaties    executed    by  the   gjj[j™ 
United  States  contain  generally  the  provision  that  the 
surrender  ^^  shall  only  be  done  upon  such  evidence  of  criminality 
as,  according  to  the  laws  of  the  place  where  the  fugitive  or  person 
so  charged  shall  be  found,  would  justify  his  apprehension  and  com- 
mitment for  trial,  if  the  crime  or  offence  had  been  there  com- 
mitted."'   Under  this  provision  it  has  been  held  that  it  is  suffi- 
cient if  the  offence  charged  be  a  crime  in  the  asylum  State  at  the 
time  of  its  commission,  though  it  was  not  so  at  the  time  of  the 
execution  of  the  treaty.^    The  offence  must  also  be  indictable  as  such 
in  the  demanding  State ;  and  if  the  facts  do  not  show  such  an  offence, 
within  the  treaty,  the  defendant  will  be  discharged  in  the  asylum 
State  on  habeas  corpvA.^ 

§  40.  An  extradition  treaty,  it  has  been  held,  covers  cases  of 
crimes  committed  before  its  adoption,  so  that  under  it   ^  ^^^ 
process  may  issue  to  arrest  fugitives  charged  with  such  are  retro- 
crimes.' 

§  41.  The  sole  object  of  extradition  being  to  secure  the  due 
and  effective  administration  of  justice,  a  surrender  can-   g^jt^adi. 
not  be  rightfully  made,  apart  from  treaty  obligation,  tion refused 
to  a  State  in  which  a  fair  trial  cannot  be  had ;  nor  will   can  be  no 
treaties  in  this  respect  be  executed  when  the  demand-   ^^  *^*^' 
ing  State  proposes  to  subject  the  fugitive  to  an  oppressive  trial 
not  within  the  contemplation  of  the  parties  at  the  time  of  the 
adoption  of  the  treaty.'' 

A  surrender  will  also  be  refused  when  the  effect  is  to  expose 

1  Tullj,  in  re,  20  Fed.  Rep.  812 ;  22  forgery,  see  Whart.   Crlxn.  Law,  9tli 

Blatch,  213.  ed.  §  667. 

s  Whart.  Confl.  of  L.  S  836.     See  «  Whart.  Dig.  Int.  Law,  S  282;  Gia- 

Bar,  §  149;  Bemer,  p.  188.     Sir  B.  como,  o/uu  Ciooariello,  in  re,  12  Blatoh. 

Phillimore  speaks  positiyelj  to  this  C.  C.  391 ;  Muller's  case,  «/  sup. 

effect.    Int.  Law,  i.  413.  A  oontrar/  view  ia  taken  by  Bar, 

'  Whart.  Confl.  of  L.  §  836  et  seq,  an  eminent  German  Jurist,  in  an  ar- 

*  Mdller's  case,  5  Phil.   Rep.  289 ;  tide  in  the  Revue  de  Droit  Interna- 

10  Opin.  Atty.-Gen.  501.  tional  for  1877. 

6  See  infra,  §  47 ;  for  oases  of  diBcharge  ^  Whart.  Confl.  of  L.  838. 
because  the  facts  did  not  constitute 
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§  48.]  PLEADING  AND  PRACTICE.  [OHAP.  I. 

the  fugitive  to  a  barbarous  punishment,  or  one  revolting  to  a 
civilized  jurisprudence.^  And  the  surrendering  sovereign  maj 
impose  conditions  as  to  the  way  in  which  the  surrendered  fugitive 
is  to  be  tried.' 

§  42.  Notwitiistanding  the  authority  of  Grotius,*  there  is  a 
general  consent  of  modem  jurists  to  the  effect  that 
political  between  independent  sovereignties  there  should  be  no 
offences.       extradition  for  political  offences.* 

It  is  important,  however,  to  remember  that  there  may  be  cases 
nominally  political,  which,  nevertheless,  ace  essentially  distin- 
guishable from  those  in  which  the  gist  of  the  offence  is  opposi- 
tion to  government,  and  as  to  which  extradition  is  to  be  refused. 

§  48.  "  The  delivering  up  by  one  State,"  says  Mr.  Wheaton,* 

^^  of  deserters  from  the  military  or  naval  service  of  an- 

peraoDs  ^'    other,  also  depends  entirely  upon  mutual  comity,  or  upon 

f^m^*°{li      special  compact  between  different  nations ;''  but  so  far  as 

tai7  ser-       concems  the  extension  of  such  surrender  to  any  cases  not 

▼ice 

provided  for  by  convention,  this  may  now  be  viewed  as 
too  broad  a  statement  of  the  law.  With  regard  to  the  extradition 
of  the  persons  flying  from  threatened  conscription,  it  is  now  con- 
ceded that  no  surrender  should  be  made  by  the  State  of  refuge.* 
So  far  as  concems  deserters,  no  doubt  cartel  conventions  for  mutual 
extradition  may,  in  some  cases,  be  effective.  But  without  such  con- 
ventions, such  surrenders  are  not  now  made  ;  and  under  any  circum- 
stances there  should  be  satisfactory  proof  that  the  deserter  demanded 

^  Whart.  Confl.  of  L.  §  838.    See  specification    among  those  for  which 

Dana's  case,  7   Ben.  1,  cited  snpra,  extradition  will  be  granted,  or  are  ez- 

§  375.  oepted  in  express  terms.    Nor  can  an 

'  Ibid.  independent     extraditionable    offence 

>  II.  c.  21,  §§  4-6.  be  nsed  as  a  mask  to  cover  a  reserved 

*  Whart.    Dig.    Int.    Law,    §  272 ;  political  prosecution.    No  government, 

Lawrence's  Wheaton,- 245,  note;  Wool-  independent     of     treaty     provisions, 

sey,  §  79  ;  Lewis,  p.  44 ;  Phil.  i.  407 ;  should  surrender  a  fugitive  without  a 

Heffter,  §  63 ;  Foelix,  ii.  No.  609  ;  Mohl,  guarantee  that  he  is  to  be  tried  only 

p.   705 ;    Marquardsen,    p.    48 ;    Bar,  for  the    offence   specified  in  the  de- 

$  150 ;  Geyer,  in  Holtzendorff's  Ency.  mand.    Infra,  §  49. 

Leipzig,  1870,  p.  540 ;    Kluit,  p.  85,  •  Lawrence's  Wheaton,  p.  237. 

cited  Whart.  Confl.  of  L.  §  948.  «  Rotteck,   in   Staatslex.   ii.  p.  40  ; 

In  the  extradition  treaties  negotiated  Mohl,  die  Volkerrechtliche  Lehre  vom 

by  the  United  States  political  offences  Asyl.  cited  Whart.  Confl.  of  L.  §  951. 
are  either  implicitly  excluded,  by  non- 
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was  not  led  to  enlist  bj  wrong  means,  and  will  not  be  subjected,  on 
his  return,  to  a  barbarous  punishment.  In  the  United  States,  con* 
yentions  of  this  kind  are  rare,^ 

§  44.  The  practice  in  the  United  States  and  in  England  has  been 
not  to  refuse  ^e  extradition  of  a  subject  when  demanded 
\^j  the  sovereign  of  a  foreign  State,  for  a  crime  commit-  because  the 
ted  in  such  State.'    It  is  otherwise  in  Germany  ;*  and  mande/£i 
an  exception  to  this  effect  exists  in  our  treaties  with  ^f*^^^ 
Prussia  and  the  North  German  States,  with  Bavaria,  asylum 
with  Baden,  with  Norway  and  Sweden,  with  Mexico, 
and  with  Hayti.    No  such  exception  appears  in  the  treaties  with 
Great  Britain,  France,  Hawaiian  Islands,  Italy,  Nicaragua,  or  with 
the  Dominican  Republic.    The  true  rule  is,  that  wherever,  by  the 
jurisprudence  of  a  particular  country,  it  is  capable  of  trying  one 
of  its  subjects  for  an  offence  alleged  to  have  been  committed  by  such 
subject  abroad,  the  extradition  in  such  case  may  be  refused  ;  the 
asylum  State  then  having  the  right  of  trying  its  own  subject  by  its 
own  laws.    When,  however,  it  does  not  assume  jurisdiction  of 
extra-territorial  crimes  committed  by  such  subject,  then  extradition 
should  be  granted. 

§  45.  Supposing  that  the  State  in  which  the  defendant  has  sought 
an  asylum  has,  with  the  prosecuting  State,  admiralty 
jurisdiction  of  the  offence,  as  where  the  offence  was  com-  asylum 
mitted  on  the  high  seas,  ought  a  surrender  to  be  made  ?  juri^il^ 
For  several  reasons,  to  pursue  the  argument  of  the  last  ^^^  JJ®^ 
section,  it  should  not.^    In  the  first  place,  by  refusing  to  no  snrren- 
surrender,  a  needless  circuity  of  process  involving  great 
cost  is  arrested.    In  the  second  place,  a  defendant's  personal  rights 
would  be  needlessly  imperilled  by  his  forcible  removal  to  a  foreign 


s  Dana's  Wheaton,  §  121,  note  79.  nnanimoosly  were  of  opinion  that  it  is 

s  Whart.  Dig.  Int.  Law,  §  273.    See  inexpedient  that  the  State  shonld  make 

Bobbins's  oase,  Wharton's  St.  Tr.  392 ;  any  distinction  in  this  respect  between 

Bee,  266 ;  Jour.  Jnr.  13 ;  B.  v.  Gans,  its  own  snbjeota  and  foreigners ;  and 

9  Q.  B.  D.  93 ;  Kingsbury's  case,  106  stipnlations  to  the  contrary  should  be 

Mass.  223.  omitted  firom  all    treaties."    Central 

This  subject  is  disonssed  by  the  com-  Law  Journal,  1878,  40;  19  Alb.  L.  J. 

mission  on  extradition,  appointed  by  329. 

the  British  government  in  1877,  which  >  Dana's   Wheaton,    §    120,    note  ; 

oonclndes  as  follows :—  Lawrence's  Wheaton,  p.  237,  note. 

**  On   the   whole,    the    commission  «  See  Whart.  Dig.  Int.  Law,  §  271. 
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^  46.]  PLBADIKa  AND  PBAOTIOE.  [OHAP.  I. 

« 

forum.  And  again,  if  a  sarrender  could  be  made  in  one  case  of 
admiralty  jurisdiction,  it  could  be  made  ip  another ;  and  if  the  rule 
be  admitted  at  all,  there  would  be  few  admiralty  prosecutions  that 
might  not,  at  executive  discretion,  be  removed  to  a  foreign  land  un- 
der a  foreign  law.  Even,  therefore,  should  a  surrender  of  such  a 
party,  in  a  case  of  admiralty  jurisdiction,  be  granted,  a  court  under 
the  English  common  law,  on  a  writ  of  habea%  corpu%^  would  direct 
his  discharge.^ 

§  46.  A  cognate  question  arises  when  the  offence  was  committed 
by  a  subject  of  the  demanding  State  in  the  territory  of 
opinion  as  an  independent  foreign  State.  The  only  admissible  in- 
Tforei^^'  terpretation,  it  has  been  argued,  of  the  term  ^^  jurisdic- 
chdmaT"  tion,"  is  to  treat  it  as  convertible  with  country,  so  as  to 
subject        make  it  necessary  for  the  offence,  in  order  to  sustain  a 

who  has 

committed  requisition,  to  have  been  committed  within  the  territory 
a  uiini  ^  ^^  ^^  demanding  State.  Such  is  the  view,  as  has  been 
State.  noticed,  of  Sir  R.  Phillimore,  and  so,  also,  was  it  held  in 

England  in  1858,  by  the  eminent  law  ofScers  of  the  crown,  when 
consulted  by  the  government  as  to  whether  the  American  govern- 
ment could  be  asked  to  surrender  to  England  a  British  subject  who 
had  been  guilty  of  homicide  in  France.'  In  1878  the  question  arose 
in  New  York  whether  Prussia  could  demand  the  extradition  of  a 
prisoner  for  alleged  crimes  committed  out  of  the  territory  of 
Prussia,  but  punishable  by  its  laws.  The  prisoner  was  remanded  by 
Judge  Blatchford  to  the  custody  of  the  marshal,  after  an  opinion  by 
tliat  learned  judge  in  which  it  was  elaborately  argued  that  the  term 

>  As  sustaining  this  view,  see  R.  v.  the  defendant,  when  in  England,  sent 

Tivnan,  5  B.  &  8.  646  ;  S.  C,  under  letters  containing  false   pretences  to 

name  of  *'Tuman/'  12  W.  R.   848.  Hamburg,  and  then  went  to  Hamburg, 

On  the  other  hand,  in  8heasle,  in  re,  1  where  the  money  was  obtained.    See, 

Wood.  &  Miu.  66,  it  was  held  that  the  also,  R.  v.  Jacobs,  46  L.  T.  595. 

extradition  treaty  with  England  re-  It  is  stated  by  Sir  R.  Phillimore, 

quired  the  surrender  by  the  U.  S.  of  a  that   '*  the   oonntry    demanding   the 

British  subject  who  committed,  on  a  criminal  must  be  the  country  in  which 

British  ship,  on  the  high  seas,  piracy  the  crime  is  committed."    1  Phil.  Int. 

which  was  such  by  act  of  parliament,  Law,  413. 

but  not  by  the  law  of  nations.    Com-  '  Allsop's  case,  cited  by  Atty.-Gen. 

pare  Bennett,  in  re,  11  Law  T.  R.  488.  Williams,  14  Opin.  Atty-i^.  281 ;  11 

In  R.  V.  Nillins,  53  Law  Joum.  157  Blatch.   129 ;  given  more  fully  infi*a. 

(1858),  it  was  held  that  extradition  See,  also,  Whart.  Dig.  Int.  Law,  §  271. 
would  be  sustained  in  a  case  where 
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<^  jurisdiction"  in  the  treaty  covers  cases  such  as  that  before  the 
court.^  When,  however,  the  question  of  issuing  a  warrant  of  sur- 
render came  before  the  Secretarjr  of  State,  he  called  upon  Attorney- 
General  Williams  for  an  opinion  on  the  question  as  to  whether  the 
surrender  could  be  lawfully  made.  The  question  was  answered  in 
the  negative  by  the  attorney-general,  on  the  ground  that,  so  far  as 
concerns  the  extradition  treaties,  ^^jurisdiction"  by  the  demanding 
State  cannot  be  held  to  exist  over  the  territory  of  an  independent 
civilized  State.'  Restricting  the  opinion  of  the  attorney-general  to 
this  narrow  statement,  it  may  be  accepted  as  a  suitable  rule  for  the 
giudance  of  the  federal  executive  in  the  delicate  question  of  deter- 
mining to  which  of  two  foreign  civilized  States  a  fugitive,  in  case 
of  conflict,  is  to  be  surrendered.'  But  so  far  as  concerns  the  mean- 
ing of  the  term  ^' jurisdiction"  the  reasoning  of  Judge  Blatchford  is 
unanswerable.  ^^  Jurisdiction"  cannot,  in  our  international  dealings 
with  other  States,  be  restricted  to  ^^  territory,"  without  abandon- 
ment, not  only  of  our  right  to  punish  for  offences  on  the  high  seas, 
and  in  barbarous  lands,  but  of  that  authority  over  American  citi- 
zens in  foreign  lands  which  we  have  uniformly  claimed,^  and  which 
our  imperial  position  as  one  of  the  leading  powers  of  Christendom 
demands.' 

1  Stnpp,  in  re,  11  Blaioh.  124.  general,  Sir  Fitiroy  Kelly,  sinoe  chief 

*  This  is  the  only  point  neoessarily  baron  of  the  exchequer,  and  Sir  Hugh 
inyolved,  and  it  is  just  to  the  attorney-  Cairns,  since  lord  chancellor,  and  they 
general  to  limit  his  argument  to  this  recorded  their  Judgment  as  follows  :— 
point,  though  some  expressions  used  **  *  We  are  of  the  opinion  that  All- 
by  him  have  a  wider  scope.  sop  is  not  a  person  charged  with  the 

*  From  the  opinion  we  take  the  fol-  crime  of  murder  committed  within  the 
lowing : —  jurisdiction  of  the  British  crown,  with- 

'*  Thomas  Allsop,  a  British  subject,  in  the  meaning  of  the  treaty  of  1842, 
was  charged  as  an  accessory  before  the  and  that  his  extradition  cannot  prop- 
facts  to  the  murder  of  a  Frenchman  in  erly  be  demanded  of  the  United  States 
Paris,  in  1858,  and  escaped  to  the  under  that  treaty.'  Forsyth's  case,  p. 
United  SUtes,  and  as  he  was  punish-  268."  11  Blatoh.  128. 
able  therefore  by  the  laws  of  Great  See,  also,  opinion  of  Atty.-Gen.  Gush- 
Britain,  the  question  as  to  whether  he  ing,  8  Opin.  Atty.-Gen.  215. 
could  be  demanded  by  Great  Britain  of  ^  See  Whart.  Grim.  Law,  9th  ed.  §$ 
the  American  gorernment,  under  the  273  et  aeq. 

extradition  trea£y  of  1842,  was  submit-  >  Whart.  Grim.  Law,  9th  ed.  $§  273 

ted  to  Sir  J.  D.  Harding,  the  queen's  et  seq, 
adTOoate,  the  attorney  and  solicitor 
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§  47.  We  have  already  noticed  that,  as  a  rule,  there  can  be  no 

extradition  without  treaty.^    Where  a  treaty  exists  mak- 

tion  does      ing  certain  offences  the  subject  of  extradition,  this  must 

a  case^not     ^®  regarded  as  declaring  that  only  such  offences  shall  be 

included       the  subject  of  extradition  between  the  countries  in  ques- 

i&  ft  treaty.  " 

tion,  and  that  consequently  extradition  is  not  to  be 
granted  for  other  offences.'  Thus  in  Yogt's  case,  which  has  been 
just  discussed,  the  attorney-general,  after  arguing  that  th^  case  was 
not  within  the  treaty  with  Prussia,  properly  held  that  if  the  claim 
was  not  within  that  treaty,  it  could  not  be  based  generally  on  the 
law  of  nations.* 

Whether  there  can  be  extradition  under  a  treaty  without  legisla- 
tion has  been  much  discussed.  That  there  can  be  is  plain  when  the 
treaty  is  not  conditioned  on  future  legislation.^ 

§  48.  Where  the  defendant  is  already  in  custody,  or 
tbe  defend-  under  recognizances  for  trial  in  the  State  on  which  the 
custody^for  ^q^i^ition  is  made,  the  requisition  will  be  refused,  at 
another        least  until  the  defendant's  discharffe.* 

offence. 

§  49.  Whether,  when  a  fugitive  is  demanded  to  meet 
a  particular  offence,  included  in  the  treaty  under  which  the  proceed- 

1  Sapra,   $  38.     Whart.    Dig.    Int.  to  be  presnmed  where  there  are  trea- 

Law,  §  270.  ties  upon  the  subject  that  fagitiyes  are 

'  8ee  Windsor's  case,  34  L.  J.  M.  G.  to  be  snrrendered  only  in  oases  and 

163 ;  13  W.  R.   665 ;  12  L.   T.  N.  S.  apon  the  terms  specified  in  saoh  tzea- 

307;  Letter  of  Mr.  Bancroft  Davis  of  ties."    Vogt,  in  re.    See  supra,  §46, 

Julj  28, 1873,  to  the  Belgian  ministry ;  for  the  other  questions  arising  in  this 

10  Cox  C.  C.  118  ;  6  B.  &  S.  552 ;  dis-  case. 

cussed  Whart.  Grim.  Law,  9th  ed.,  <  Robbins's    ease,    Whart.    St.  Tr. 

§  667 ;  Gounhaye,  ez  parte,  L.  R.  8  Q.  392 ;  Bee's  R.  266.    This  ruling  was 

B.  410.    See,  also,  Hall,  in  re,  8  Onta-  defended  by  Judge  Marshall,  when  in 

rio  App.  31 ;  Eno's  case,  30  Alb.  L.  J.  the  House  of  Representatives,  on  rea- 

144,  where  the  restricted  sense  given  soning  which  Mr.  Gallatin  thought  un- 

by  the  Ganada  court  to  forgery  is  ably  assailable.    Adams's  Gallatin,  231-2. 

criticised.    Gf.  Tully,  in  re,  20  Fed.  See  contra.  Spear  on  Eztrad.  53.    But 

Rep.  812 ;  22  Blatoh.  213.  so  far  as  concerns  Judge  Bee's  decision 

*  On  this  point  the  attorney-general  -  to  deliver  Bobbins  to  the  British  consul, 
said:  "Able  writers  have  contended  this  is  not  sustained  by  Judge  Mar- 
that  there  was  a  reciprocal  obligation  shall's  argument,  which  denies  this 
upon  nations  to  surrender  fugitives  right  to  the  judiciary  and  asserts  it  for 
Arom  justice ;  though  now  it  seems  to  the  president. 

be  generally  agreed  that  this  is  alto-  ^  Whart.  Gonfl.  of  L.  §  845.    Supra, 

gether  a  matter  of  courtesy.    But  it  is  §  33.    See  Miller,  in  re,  23  Fed.  Rep.  32. 
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ings  take  place,  he  can  be  tried  for  another  offence,  has  been  the 
subject  of  mach  discussion.'  It  was  held  by  Mr.  Fish,  when  sec- 
retary of  state,  that  the  government  of  the  United  States  could 
give  no  stipulation  to  that  of  Great  Britain  that  a  party  extradited 
to  the  United  States  under  the  treaty  then  in  force,  would  not  be 
tried  for  any  offence  other  than  that  for  which  he  was  extradited ; 
and  it  was  further  maintained  by  him  ^^  that  the  treaty  and  the 
practice  between  the  two  countries  would  allow  the  prosecution  for 
an  offence  distinct  from  that  for  which  he  (the  fugitive)  was  surren- 
dered." In  December,  1886,  the  question  came  before  the  Supreme 
Court  of  the  United  States  on  a  certificate  of  division  from  the 
Circuit  Court  of  New  York  on  a  motion  to  arrest  judgment  on  a 
conviction  for  inflicting  cruel  and  unusual  punishment  of  a  sailor, 
this  not  being  an  extraditable  defence,  the  offence  for  which  the 
defendant  was  extradited  being  murder.  It  was  held  by  the  Supreme 
Court  of  the  United  States  that  the  defendant  could  be  tried,  under 
the  proceedings,  for  no  other  offence  than  murder,  Waite,  C.  J.,  dis- 
senting.' This  ruling,  therefore,  decides  that  a  party  brought  into 
the  United  States  by  extradition  cannot  be  convicted  of  any  other 
crime  than  that  for  which  he  was  extradited.  This  view  is  sus- 
tained by  high  independent  authorities ;  and  is  right  as  a  principle 
of  international  law.  It  is  an  abuse  of  this  high  process  and  an  in- 
fringement of  those  rights  of  asylum  which  the  law  of  nations 
rightly  sanctions,  to  permit  the  charge  of  an  offence  for  which  extra- 
dition lies  to  be  used  to  cover  an  offence  for  which  extradition  does 
not  lie,  or  which  it  is  not  considered  politic  to  introduce  in  the 
demand.'  At  the  same  time  when  the  defendant  is  brought  over  on 
an  extraditable  offence  which  contains  another  extraditable  offence 
Qe.  g.,  as  murder  contains  manslaughter),  there  is  no  reason  why  the 
defendant,  the  proof  failing  of  the  higher  crime,  should  not  be  con- 
victed of  the  lower,  both  being  extraditable.^   But  mere  irregularities 

1  See  Whart.  Dig.  Int.  Law,  {  270.  Lowell,  J.,  in  10  Am.  Law  J.,  617, 

«  U.  S.  V,  Rauaolier,  119  U.  S.  407.  620  ;  U.  8.  v.  Watts,  8  Sawyer,  370 ; 

s  See  BouTier,  ex  parte,  12  Coz  C.  C.  14  Fed.  Rep.  130 ;  Hibbs,  ez  parte,  26 

803 ;  27  L.  T.  R.  844.  Fed.  Rep.  421,  431 ;  Com.  v.  Hawes, 

*  See  article  by  W.  B.  Lawrenoe,  14  13  Bnsh,  697 ;  State  v.  Vanderpool,  39 

Alb.  L.  J.  96;    19  Ibid.   329;   Lord  Ohio  St.  273;  Cannon,  in  re,  47  Mich. 

Cairns,  quoted  U.  S.  For.  Rel.  1876,  487;  Blandford  v.  State,  10  Tez.  Ap. 

286,  296 ;  Spear  on  Eztrad.  chap.  yi. ;  627 ;    London    Law    Mag.    for    1875, 

87 


§  51.]  PLBADINa  AND  PBAOTICB.  [CHAP.  I. 

in  the  extradition  process  will  not  be  ground  of  defence  in  the  trial 
court.* 

§  50.  In  several  treaties  it  is  provided  that  after  a  reqmsition 

made  on  the  President,  he  may  issue  a  mandate,  so  that 
may'hear  ^'^  fugitive  may  be  subjected  to  judicial  examination.* 
case  before    But  the  present  practice  is  that,  unless  required  by 

treaty  or  law,  an  executive  mandate  is  not  a  condition 
precedent  of  a  judicial  examination.* 

§  51.  Tht  complaint  should  set  forth  the  substantial  and  material 

features  of  the  offence,  though  it  need  not  aver  personal 
and  warrant  knowledge  on  the  part  of  the  affiant.^  It  will  be  suffi- 
special.        cient  if  it  plainly  set  forth  an  offence  under  the  treaty.* 

139;  Renault,  fitndesQrl'Bztradition;  qnef^tion  came  up  before  the  Supreme 

Field's  Int.  Code,  §  237 ;  Clarke  on  Bz-  Court  of  the  United  SUtes,  and  it  was 

trad.  38.    See,  however,  contrOf  Cald-  held  l^  Catron,  Wayne,  McLean  and 

weirs  case,  8  Blatch.  131 ;   U.  S.  v,  Grier,  JJ.,  that  the  mandate  is  not  a 

Lawrence,  13  Blatch.   295 ;  Adriance  prerequisite  to  the  arrest ;  Taney,  C.  J., 

V.   Lagrare,    59    N.  T.    110;    Miller,  and  Nelson  and  Daniel,  J  J.,  dissenting, 

in  re,  6  Crim.  Law  Mag.  611 ;  9  Rep.  and  Curtis,  J.,  giving  no  opinion.  The 

514 ;  Pazton's  case,  10  Low.  Can.  Rep.  point,  however,  was  not  decided,  the 

212 ;  Von  Aemam's  case,  11  Ibid.  352 ;  case  going  off  on  a  question  of  Jurisdic- 

Up.  Can.  Rep.  4  C.  P.  288 ;  House  Ex.  tion.    That  the  mandate  is  essential 

Doc.  173, 44th  Cong.  1st  sess.    In  Ker  v.  was  held  hy  Judge  Nelson,  in  Kaine, 

People,  110  111.  627,  aff.  Ker  v,  Illinois,  ez  parte,  3  Blatch.  1 ;  Judge  Shipman 

119  U.  S.  436,  it  was  held  that  the  in  Henrich,  in  re,  5  Blatch.  414,  and 

principle  in  the  text  does  not  apply  hy  Judge  Nelson  (of  the  District  Court 

where  the  fugitive  was  kidnapped  and  of  Minnesota),  in  Van  Hoven,  ez  parte, 

not  eztradited  from  the  foreign  country.  4  Dill.  411. 
1  Kelly  V.  SUte,  13  Tez.  Ap.  158.  «  Farez'  case,  2  Abbott,  U.  S.  346 ; 

>  See  6  Opin.  Atty.-Gen.  91 ;  Hen-  7  Blatoh.  34.  See  Maodonnell,  in  re, 
rich,  in  re,  5  Blatch.  425  ;  Farez*  case,  11  Blatch.  79  ;  Whart.  Dig.  Int.  Law, 
7  Blatch.  34;  Castro  v,  De  Uriarte,  16  §  276  a.  As  to  English  practice  see 
Fed.  Rep.  93.  Tiot,  in  re,  46  L.  J.  N.  S.  120. 

>  Thomas,  in  re,  12  Blatch.  370;  The  complaint ''need  not  be  drawn 
Ross,  ez  parte,  2  Bond,  252 ;  Henres,  with  the  formal  precision  and  nicety 
in  re,  33  Fed.  Rep.  165 ;  Calder's  case,  of  an  indictment  for  final  trial,  but 
6  0pin.  A tty.-Oen.  91 ;  and  see  remarks  should  set  forth  the  substantial  and 
of  Lowell,  J.,  in  Kelley's  case,  2  Lowell,  material  features  of  the  offence. ' '  Hen- 
339  ;  Dugan,  in  re,  2  Low.  367  ;  Castro  rich,  in  re,  5  Blatch.  414.  But  the 
V.  De  Uriarte,  16  Fed.  Rep.  93 ;  Spear  (tffence  must  be  substantially  stated, 
on  Eztrad.  211.  See  Macdonnell,  in  Van  Hoven,  in  re,  4  Dill.  411.  Nor 
re,  11  Blatch.  72.  As  to  Bnglish  prac-  need  the  complaint  aver  prior  crimi- 
tice  see  R.  v.  Weil,  L.  R.  9  Q.  B.  D.  nal  proceedings  against  the  defendant. 
701 ;  4  Crim.  Law  Mag.  49.  Dane,  ez  parte,  6  Fed.  Rep.  34. 

In  Kaine,  in  re,  14  How.  103,  this       •  Roth,  in  re,  15  Fed.  Rep.  506. 
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Any  person  authorized  by  the  demandant  government  may  appear 
and  file  complaint.*  Whether  the  party  making  the  complaint  was 
authorized  is  for  the  commissioner,'  but  such  authority  must  appear 
to  the  satisfaction  of  the  commissioner.'  The  warrant  must  recite 
the  title  of  the  commissioners,^  and  specify  the  crime,'  though  it  is 
said  that  this  specification  need  only  be  in  the  terms  of  the  treaty.* 

§  62.  The  warrant  of  arrest  may  be  returnable  before  ^^^y^^^ 
the  judge  issuing  it,  or  before  a  commissioner  previously   m&7  ^ 
designated  under  the  act  of  Congress,  by  the  Circuit  tocommis- 
Court  for  that  purpose.'  "*°°®''- 

§  53.  Documentary  evidence  from  abroad  ^^  should  be  accom- 
panied by  a  certificate  of  the  principal  diplomatic  or  ^^^^^^ 
consular  officer  of  the  United  States  resident  in  the   should  be 
foreign  country  from  which  the  fugitive  shall  have  es-   thenti- 
caped,  stating  clearly  that  it  is  properly  and  legally  ^*®^ 
authenticated,  so  as  to  entitle  it  to  be   received  in  evidence  in 
support  of  the   same  criminal  charge  by  the  tribunals  of  such 
foreign  country."'    But  in  default  of  such  proof,  authentication 
can  be  made  by  an  expert.' 

1  Kelly,  in  re,  26  Fed.  Rep.  852.  •  U.  S.  Rev.  Stat.  §  6271 ;  Eaine, 

>  Kelly,  in  re,  26  Fed.  Rep.  852.  in  re;  Fares'  case,  itf  supra;  and  10 

>  Ferrelle,  in  re,  28  Fed.  Rep.  878.  Opin.of  Attj.-Gen.SOl.    SeeBahrendt, 
«  Kelly,  in  re,  25  Fed.  Rep.  268.  in  re,  22  Fed.  Rep.  699.    As  to  English 

>  Hibbs,  ex  parte,  26  Fed.  Rep.  421.  practice  see  Goanhaye,  ex  parte,  L.  R. 

>  Castro  V.  De  Uriarte,  16  Fed.  Rep.    8  Q.  B.  410 ;  Terras'  case,  14  Cox  C. 
93.  C.  161 ;  L.  R.  4  Ex.  D.  63.    The  nature 

*  Kaine,   in    re,   14  Howard,    142 ;  of  the  requisite  documentary  evidence 

though  see  Fares'  case,  2  Abbott  U.  is    considered   in   Fowler,  in    re,  18 

S.  346 ;  7  Blatch.  U.  S.  34.    Cf.  Mao^  Blatch.  C.  C.  430 ;  4  Fed.  Rep.  303 ;  and 

donnell,  in  re,  11  Blatch.  79.    As  to  see  Charleston,  in  re,  34  Fed.  Rep.  531 ; 

duty  of  judge  in  issuing  warrant,  see  McPhun,  in  re,  30  Fed.  Rep.  57  ;  Her- 

Kelley,  iit  re,  2  Low.  339  ;  Dngan,  in  ris,  in  re,  32  Fed.  Rep.  683. 
re,  2  Low.  367.    That  a  warrant  to  all        Authentication  by  a  yice*consul  tem- 

marshals  and  deputies  can  be  executed  porarily  in  charge  is  enough.    Herres, 

in  Wisconsin  by  a  deputy  marshal  of  in  re,  33  Fed.  Rep.  165. 
the  southern  district  of  New  York,  see        '  Benson,  in  re,  34  Fed.  Rep.  649 ; 

In  re  Henrich,  5   Blatch.  414.    See,  citing  Fowler,  in  re,  18  Blatch.  437 ; 

also,  Whart.  Dig.  Int.  Law,  §  276a.  In  4  Fed.  Rep.  303 ;  see  R.  v.  Ganz,  9  Q. 

6  Bug.  R.  138,  will  be  found  a  copy  of  B.  D.  93 ;   Whart.   Dig.  Int.  Law,  § 

papers  carefully  prepared  by  Mr.  Moak  277.    8ee,  also,  Kelly,  in  re,  26  Fed. 

to  procure  the  extradition  of  a  fugitive  Rep.  852. 
from  Canada. 

89 


§56.] 


PLRADING  InD  PRAGTIOB. 


[OHAP.  I. 


The  commissioner  should  keep  a  record  of  the  oral  endence, 
with  the  objections  made  to  it  or  to  the  documentary  evidence, 
briefly  stating  the  grounds  of  such  objections. 

The  parties  seeking  the  extradition  should  be  required  by  the 
commissioner  to  furnish  an  accurate  translation  of  every  foreign 
document,  such  translation  to  be  verified  by  affidavit.^  Accord- 
ing to  the  practice  under  the  United  States  statute,  depositions, 
on  a  hearing  for  extradition,  are  to  be  allowed  the  same  weight 
as  if  the  witness  were  present  at  the  hearing.' 

§  54.  When  in  a  treaty  a  particular  crime  is  specified,  this 
Terms  to  Crime  must  be  construed  in  the  general  sense  in  which  it 
be  COD-        is  used  in  the  asylum  country.    Thus,  it  was  held  by  the 

strued  ae  j  ^     f/  ^  ^ 

in  asylum  English  Queen's  Bench  in  1866,  that  the  term  fraud- 
®^**'  ulent  bankruptcy,  in  the  French  treaty,  would  be  con- 

strued according  to  the  rules  applicable  to  fraudulent  bankruptcy 
in  England.'  The  same  court  ruled  in  1865  that  "forgery,"  in 
the  treaty  with  the  United  States,  would  not  be  construed  to  include 
embezzlement.^  And  it  is  admissible  for  the  defence  to  show  that 
the  case  is  not  one  included  in  the  treaty.*  At  the  same  time,  if 
the  ofience  is  not  one  which  in  the  demanding  State  would  be  held 
to  be  within  the  treaty,  surrender  may  be  refused.* 

§  55.  The  process  of  extradition  being  a  process  of  arrest  for 
the  purposes  of  trial,  and  not  a  process  of  trial,  the 
prevalent  opinion  is  that  it  is  enough  in  order  to 
probable  justify  a  giving  up  for  trial,  that  the  evidence  should 
^"*®*  show  a  probable  case  of  guilt.^ 


Evidence 
must 


1  Henrioh,  in  re,  6  Bla,toh.  425.  See 
as  to  translation  of  foreign  terms,  Plot, 
ex  parte,  48  L.  T.  (N.  S.)  120. 

>  Farez'  oase,  7  Blatch.  491 ;  2  Abb. 
tJ.  8.  346 ;  see  Wadge,  in  re,  16  Fed. 
Rep.  332 ;  21  Blatoh.  300. 

'  Widermann's  case,  12  Jarist  N. 
8.  536 ;  Clark  on  Extrad.  87 ;  Wliart. 
Gonfl.  of  L.  §  972.  In  Terraz,  ex  parte, 
L.  R.  4  Ex.  D.  63 ;  14  Cox  G.  G.  161, 
the  rnle  as  to  bankruptcy  offences  is 
further  discussed. 

«  Windsor's  case,  34  L.  J.  M.  G. 
163 ;  13  W.  R.  655  ;  10  Cox,  118 ;  6  B. 
h  S.  552 ;  supra,  §  47. 
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B  Supra,  §  47. 

^  This  was  the  position  taken  in 
Phipp's  case,  Ontario  Q.  B.  865;  8 
Ontario  App.  77 ;  4  Grim.  Law  Mag. 
685.  The  court,  however,  heard  the 
testimony  of  experts  to  prove  that  the 
offence  was  forgery  in  Pennsylvania, 
the  locva  delicti,  and  decided  accordingly. 

^  Farez,  in  re,  Reggel,  ex  parte,  114  U. 
S.  642 ;  2  Abbot  U.  S.  351;  7  Blatch.  388, 
citing  1  Burr's  Trial,  11 ;  see  infra,  § 
73.  Th at  after  discharge  for  insufficient 
evidence  defendant  may  be  rearrested 
without  a  second  mandate,  see  Kelly, 
in  re,  26  Fed.  Rep.  852;  Whart.  Dig. 


CHAP.  I.]  EXTRADITION.  [§  57. 

§  56.  The  practice  both  of  England  and  of  the  United  States, 
is  for  the  asylnm  State,  through  its  proper  tribunals,  to 
hear  evidence  for  the  defence.^    Where  the  local  laws  may^*^^ 
allow  it,  he  is  entitled  to  be  personally  examined.'    If  on  J®*''^  ^™ 
the  whole  case,  there  is  probable  cause  that  the  defen- 
dant was  guilty  of  an  offence  under  the  provisions  of  a  treaty, 
he  should  be  surrendered.'      Such  appears  to  be  the  rule  in 
England,  under  the  Extradition  Act  of  1870/ 

§  57.  The  Circuit  Court  has  power  to  review  the   Circait 
decision  of  the  commissioner  on  questions  of  law,  but  ^wer  of" 
not  of  fact  ;•  and  the  court  will  not  reverse  the  commis-  *  ^^^^^^ 

Int.  Law,  §  277.    See  also  same  case  rich's    ease,   5   Blatohf.    C.    C.    414 ; 

before  Judge  Woodraif,  7  Blatch.  491 ;  NelBon,  J.,  and   Shipman,  J.,    over- 

where  the  requiaite  evidence  is  spoken  ruled  Veremaitre's  case,  9  N.  Y.  Leg. 

of  as  prima  fade ;  and  see  infra,  §  71 ;  Obs.   137,  where  Judge  Judson  held 

Herres,  in  re,  83  Fed.  Rep.  165.  that  he  had  no  power  to  revise  the 

1  Maodonnell,  in  re,  11  Blatoh.  79  ;  Judgment  of  the  commissioner  on  ques- 

but  see  Wadge,  in  re,  15  Fed.   Rep.  tions  of  fact ;  see  Hellbronn's  case,  12 

864 ;  aff.  16  Fed.  Rep.  332 ;  21  Blatch.  N.  Y.   Leg.  Obs.   65 ;    and  Van  Aer- 

300 ;  where  it  was  said  that  a  oontinu-  nam's  case,  3  Blatch.  C.  C.  160,  where 

ance  would  not  be  granted  to  enable  the  latter  view  was  expressed  bj  Judge 

the  defendant  to  produce  depositions ;  Betts.    Cf.  Kellj,  in  re,  26  Fed.  Rep. 

and  also  as  denying  the  defendant's  852. 

right  to  a  hearing,  see  Dugan,  in  re,  2  On  the  other  hand,  in  Stupp's  case, 

Low.  367.    In  Catlow,  in  re,  16  Op.  642  12  Blatch.  501,  Judge  Blatchford  held 

(1879),  it  was  held  that  evidence  of  the  that  there  could  be  no  reviewal  on  the 

defendant's  insanity  was  admissible,  effect   of   the    evidence   when  -legally 

See,  also,  Woodhall's  case,  20  Q.  B.  D.  admitted.     This  is  affirmed  in  Van- 

883.  dervelpen's  case,  14  Blatch.  137.    In 

>  Fares'  case,  2  Abb.  U.  S.  346 ;  7  Wiegand's  case,  14  Blatoh.  370, 
Blatch.  345 ;  see  contra,  Dugan,  in  re,  Blatchford,  J.,  said :  "  In  a  case  of 
2  Low.  367.  extradition     before    a    commissioner, 

>  Dugan,  in  re,  2  Low.  367.  The  when  he  has  before  him  documentary 
accused  is  not  entitled,  under  the  evidence  from  abroad,  properly  au- 
treaty  with  England,  to  be  confronted  thenticated  under  the  act  of  Con- 
with  the  adverse  witnesses.  Ibid. ;  gross,  and  such  is  made  evidence  by 
Whart.  Dig.  Int.  Law,  §  278.  such  act,  it  is  the  judicial  duty  of  the 

*  1  Fhil.  Int.  Law,  ed.  1871,  App.  commissioner  to  judge  of  the  effect  of 
ix.  39;  Law  Jour.  1870,  N.  S.  Stat,  such  evidence,  and  neither  the  duty 
786;  see  however,  contra,  Clarke  on  nor  the  power  to  review  his  action 
Bxtrad.  188 ;  London  Law  Times,  July  thereon  is  imposed  on  any  judicial 
23, 1881,  p.  206 ;  Whart.  Dig.  Int.  Law,  officer.  This  province  of  the  commis- 
§  277.  sloner    extended    to  a   determination 

*  In  Kline's  case,  3  Blatch.  1 ;  Hen-  as  to  whether  the  embeszlement  was 
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sioner's  action  upon  trifling  grounds  or  matters  of  form ;  and  only 
for  substantial  error  in  law,  or  for  such  manifest  error  in  proce- 
dure as  would  warrant  a  court  of  appeals  in  reversing.^  And  as 
was  subsequently  ruled,  it  is  not  enough  to  charge  a  conclusion  at 
law,  e.  g.^  ^'forgery."  The  time  and  place,  and  nature  of  the 
crime,  and  it  ssubject-matter,  should  be  set  out.'  Nor  will  the  court 
discharge  absolutely  on  account  of  an  error  of  the  commissioner  in 
admission  or  rejection  of  evidence.'  The  practice  is,  in  such  case, 
simply  to  discharge  from  the  first  commitment,  leaving  the  examina- 
tion to  proceed  anew.^ 

The  practice  as  to  habeas  carpus  in  other  relations  is  hereafter 
discussed.^ 

8.  Final  Surrender  hy  Executive^ 

§  58.  Yet,  even  after  the  final  commitment  by  the  commissioner, 

and  the  remanding,  in  case  of  a  habeas  carpus  before  the 

afSfic^'     Circuit  Court,  of  the  prisoner  to  the  custody  of  the  mar- 

tion  of  ex-    ghal,  the  final  warrant  of  the  executive  must  be  obtained 

ecutiye. 

before  the  prisoner  is  surrendered  to  the  custody  of  the 
demanding  State.  This  warrant  the  executive  may  refuse  to  issue, 
on  grounds  of  law  as  well  as  of  policy.^  Such  was  the  course  taken 
by  the  President  in  1873,  in  Yogt's  case.'  In  England,  the  surrender, 
after  remander  on  habeas  corpus^  may  be  made  without  such  final 
executive  warrant.' 

a    continnin^    embezzlement."       See  ooart  will  not  on  habeas  corpus  review 

decisions  reviewed  by  Jadge  Woodruff,  his  decision. 

in  Macdonnell,  in  re,  11  Blatcb.  79.        *  Supra,  §  55.    Farez*  case,  ut  supra. 

In  R.  V.  Maurer,  L.  R.  10  Q.  B.  D.  613,  See  as  to  habeas  carpus^  Whart.  Dig. 

it  was  held  that  the  High  Court  would  Int.  Law,  §  279  ;  Kaine,  ex  parte,  14 

not  review,  in  conflicting  questions  of  How.  103 ;  1  Robins.  Pr.  430. 

fact,   the   ruling   of   the    committing       >  Infra,  §  993. 

magistrate.  «  See  Whart.  Dig.  Int.  Law,  §  280. 

1  Henrioh,  in  re,  5  Blatch.  C.  C.        ^  Stupp,  in  re,  12  Blatch.  501 ;    14 

425.  Opin.  Atty.-Gen.  281. 

*  Farez'  case,  7  Blatch.  35.  >  Supra,  §  46 ;  see  more  fully  Whart. 

*  Macdonnell,  in  re,  11  Blatch.79.    In  Dig.  Int.  Law,  §  280. 

Fowler,  in  re,  18  Blatch.  430,  it  was  '  A  statement  of  the  English  practice 

held  that  when  the  commissioner  had  is  given  by  the  London  Times  of  Feb. 

before  him  legal  and  competent  evi-  17, 1873,  and  see  Terras'  case,  14  Ck>z 

denee  relevant  to  the  issue,  the  circuit  C.  C.  161. 
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VI.  PRIVILE6E  FROM  ARRBST. 

§  59*  The  privilege  from  arrest  belonging  to  certain  officers  of 
our  own  goyemment,  in  civil  proceedings,  does  not  ex* 
tend  to  criminal  prosecutions.^    Foreign  ministers  and   m^^stere 
their  families  are,  however,  privileged  from  even  crimi-  privileged 
nal  arrest'    But  this  privilege  does  not  extend  to  con- 
suls.' 

VII.  RIGHT  TO  TAKB  MONET  FROM  THB  PERSON  OF  THB  DEFENDANT. 

§  60.  Those  arresting  a  defendant  are  bound  to  take  from  his 
person  any  articles  which  may  be  of  use  as  proof  in  the  ^rootB  of 
trial  of  the  offence  with  which  the  defendant  is  charged,   crime  may 
These  articles  are  properly  to  be  deposited  with  the   fh)mper. 
committing  magistrate,  to  be  retained  by  him  with  the   ^^' 
other  evidence  in  the  case,  until  the  time  comes  for  their  return  to 
the  prosecuting  authorities  of  the  State.    Sometimes,  however,  they 
are  by  local  usage  given  at  once  to  the  prosecuting  authorities. 
However  this  may  be,  they  should  be  carefully  preserved  for  the 
purpose  of  the  trial ;  and  after  its  close  returned  to  the  person  whose 
property  they  lawfully  are. 

§  61.  The  right  of  the  arresting  officer  to  remove  money  from 
the  defendant's  person  is  limited  to  those  cases  in  which 
the  money  is  connected  with  the  offence  with  which  the   money 
defendant  is  charged.    Any  wider  license  would  not  only  JfjJ^  ^^^' 
be  a  violation  of  his  personal  rights,  but  would  impair  his  with  of- 
means  for  preparing  for  his  defence.^    When  money  is 
taken  in  violation  of  this  rule,  the  court  will  order  its  restoration  to' 
the  defendant/    That  where  property  is  identified  as  stolen,  or  is 
in  any  way  valuable  as  proof,  it  may  be  sequestrated,  is  neverthe- 
less plain.* 

1  See  U.  S.  V.  Eirby,  7  WaII.  482 ;  v.  O'Donnell,  7  C.  &  P.  138 ;  R.  v.  Kin- 
Penny  V.  Walker,  64  Mo.  430.  sey,  7  C.  &  P.  447 ;  R.  v.  Jones,  6  C.  & 

>  Comte  de  Garden,  Traits  oomplet  P.  343 ;  R.  v.  Burgiss,  7  C.  &  P.  468 ; 

de  diplomatie ;    Holtzend.  Enoyol.   1.  R.  v.  Frost,  9  C.  &  P.  129. 

798 ;  Cabrera,  ex  parte,  1  Wash.  C.  C.  &  r.  ^,  Bass,  2  C.  &  E.  822  ;  R.  v. 

232 ;  U.  S.  V.  Benner,  Bald.  234 ;  U.S.  Coxon,  7  C.  &  P.  651. 

V.  Lafontaine,  4  Cranoh,  173.  ^  See  Houghton  v,  Bachman,  47  Barb. 

'  U.  S.  V.  Ravara,  3  Dall.  299,  note.  388. 

*  R.  V.  McKay,  3  Cr.  &  Dix,  205 ;  R. 
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VIII.  RIQHT  OF  BAIL  TO  ARREST  PRINCIPAL. 

§  62.  The  bail  has  the  right,  at  his  own  discretion,  to  arrest  his 
principal,  and  to  deliver  him  to  the  custody  of  the  mag- 
anrest^and  '^^^^^  before  whom  the  bail  was  entered,  or  to  the  court  to 
"surrender  whom  the  case  is  returned.*  It  is  sometimes  the  practice 
for  the  bail,  when  he  desires  to  so  arrest,  to  apply  to  the 
magistrate,  or  to  any  other  justice,  for  a  warrant ;  but  the  right  to 
arrest  exists  without  such  a  warrant.  The  principal  is  supposed  to 
be  in  the  bail's  constant  custody,  and  the  former  being  the  latter's 
jailer,  may  at  any  time  surrender  him  to  the  custody  of  the  law.' 

1  Harp  V.  Osgood,  2  HiU  N.  T.  216  ;  Anon.)  it  is  said :  <  The  bail  ha^e  their 

State  V,  Lazarre,  12  La.  An.  166 ;  State  principal  on  a  string,  and  maj  pnll  the 

V.  Le  Cerf,  1  Bailey,  410 ;  Ck>m.  v,  Bron-  string  whenever  they  please,  and  ren- 

son,  14  B.  Monr.  361.  See  Milbam,  ex  der  him  in  their  discharge.'  The  rights 

parte,  9  Pet.  704.    The  practice  is  the  of  the  bail  in  civil  and  criminal  cases  are 

same  in  the  Roman  law.    L.  4.  D.  de  the  same.    Harp  v,  Osgood,  2  Hill,  218. 

cnstodia  reor.  Fenerbach's  Pein.  Reoht,  They  may  doubtless  permit  him  to  go 

§  633.  beyond  the  limits  of  the  State  within 

'*  When  bail  is  given  the  principal  which  he  is  to  answer,  bat  it  is  anwise 

is  regarded  as  delivered  to  the  cnstody  and  impmdent  to  do  so ;  and  if  any 

of  his  sureties.     Their  dominion  is  a  evil  ensne,  they  mast  bear  the  harden 

oontinaanoe  of  the  original  imprison-  of  the  consequences,  and  cannot  cast 

ment.   Whenever  they  choose  to  do  so,  them  upon    the    obligee.     Devine  o. 

they  may  seize  him  and  deliver  him  State,  5  Sneed,  625 ;  U.  S.  v.  Van  Fossen, 

up  in  their  discharge ;    and  if  that  1  Dillon,    410 ;    Resp.    v.    Gaoler,    2 

cannot  be  done  at  once,  they  may  im-  Yeates,  265,  cited  sapra. 

prison  him  until  it  can  be  done.    They  *'  In  the  case  of  Devine  v.  State,  5 

may  exercise  their  rights  in  person  or  Sneed,    625,   the    court,   speaking   of 

by  agent.    They  may  pursue  him  into  the  principal,  say,    '  The  sureties  had 

another  State ;  may  arrest  him  on  the  the  control  of  his  person ;  they  were 

Sabbath ;  and,  if  necessary,  may  break  bound   at  their    peril   to   keep   him 

and  enter  his  house  for  that  purpose,  within  their  jurisdiction,  and  to  have 

The  seizure  is  not  made  by  virtue  of  his  ]^rson  ready  to  surrender  when  de* 

new  process.    None  is  needed.    It  is    manded In  the  case  before  us, 

likened  to  the  rearrest  by  the  sheriff  the  failure  of  the  sureties  to  surrender 

of   an    escaping   prisoner.     3    Black-  their  principal  was,  in  the  view  of  the 

stone's  Commentaries,  290 ;    NicoUs  v.  law,  the  result  of  their  own  negligence 

IngersoU,  7  Johnson,  152 ;  Ruggles  u.  or  connivance,  in  suffering  their  prln- 

Corry,  3  Conn.  84,  421 ;  Respublica  v,  cipal  to  go  beyond  the  Jurisdiction  of 

Gaoler,  2  Yeates,  263;    8  Pick.  140;  the  court  and  from  under  their  con- 

Boardman  v.  Fowler,  1   Johns.  Cas.  trol.'    The  other  authorities  cited  are 

443;    Com.  o.  Riddle,  1  Serg.  &  R.  to    the   same   effect."      Swayne,  J., 

311 ;  Wheeler  o.  Wheeler,  7  Mass.  169.  Tailor  r.  Taintor,  16  Wall.  366. 

In  6   Modem   (page   231,  case    339,  >  State  v.  Mahon,  3  Harring.  568. 
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That  a  bail  can  arrest  his  principal  in  a  foreign  State,  to  which  the 
principal  has  fled,  has  been  sometimes  asserted ;  bat  there  is  no 
ground  for  this  opinion,  as  the  bail  only  represents  the  court  from 
which  his  authority  emanates,  and  where  the  court  has  no  power  to 
arrest  the  bail  has  no  power  to  arrest.  The  proper  course  in  such 
case  is  to  apply  for  a  warrant  for  extradition.  But,  as  has  been 
seen,  the  fact  of  the  irregularity  of  an  arrest  does  not  entitle  the 
prisoner,  when  brought  to  a  court  having  jurisdiction  of  the  crime, 
to  a  release.^ 

A  party  on  bail  on  a  State  charge  cannot  be  taken  out  of  the 
custody  of  the  bail  by  federal  process  for  an  offence  against  federal 
law.' 

1  See  supra,  §  27.  '  James's  case,  5  Crlm.  Law  Mag.  216. 
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CHAPTER  II. 


HEARING  BEFORE  MAGISTRATE. 


I.  Commitment  fob  fubthxr  Hear- 
ing. 

Waiver.     Hearing    may    be  ad- 
journed from  time  to  time,  §  70. 
n.  Evidence  BEQUisiTB. 

Practice  not  usually  to  hear  wit- 
nesses for  defence,  §  71. 

Exception  In  cases  of  Identity,  or 
of  one-sldedness  In  prosecution's 
case,  §  72. 

Probable  cause  only  need  be  shown , 
§78. 
ni.  Final  Commitment  and  Binding 
Over. 

At  common  law  ball  to  be  taken  In 
all  but  capital  cases,  §  74. 

Excessive  bail  not  to  be  required, 
§  76. 

Proper  course  is  to  require  such 


ball  as  will  secure  attendance, 
§76. 

After  continuance  bail   may   be 
granted,  §  77. 

And  so  in  cases  of  sickness,  §  78. 

Ball  to  keep  the  peace  may  be  re- 
quired, §  79. 
IV.  Vaqbants,  Disobdeblt  Febsons, 

AND  PBOFE88IONAL  CbIMINALS. 

Magistrates  have  power  to  hold 
vagrants,  etc.,  to  bail,  §  80. 
V.  Bail  afteb  Habeas  Cobpus. 

On  ?iabea$  corpus  court  may  adjust 
bail,  §  81. 
VI.  Bail  afteb  Yebdiot  ob  Quashing. 

In  exceptional  cases  ball  permis- 
sible after  verdict,  §  82. 

After  quashing,  bail  may  be  re- 
quired, §  83. 


I.    COMMITMENT  FOR  FURTHER  HEARING. 

§  70.  The  delinquent  having  been  arrested,  the  next  step  is  to 
have  the  case  heard  before  a  magistrate  or  justice  of  the 
peace,^  unless  the  hearing  should  be  waived  ;*  and  this 
hearing  should  be  prompt.'  It  is  not  essential  that  the 
hearing  should  take  place  at  once.  The  arresting  officer 
may,  if  requisite,  put  the  person  arrested  in  the  county 
prison  or  other  place  of  temporary  confinement,  until  a  hearing  cau 


Waiver. 
Hearing 
maybe 
adjourned 
from  time 
to  time. 


1  The  statute  in  this  respect  must  be 
strictly  followed.  Papineau  v.  Baoon, 
110  Mass.  319.  As  to  Virginia,  in  cases 
of  felony,  see  Jackson  v.  Com.,  236rat. 
919;  and  infra,  §  839.  The  "Pre- 
liminary Investigation  of  Crime'*  is  the 
subject  of  an  article  in  the  London  Law 
Blagasine  for  February,  1882. 

'  As  to  effect  of  waiving  defects  of 
process,  or  hearing,  see  State  v.  Cobb, 
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71  Me.  198 ;  Stuart  v.  People,  42  Mich. 
255  ;  Butler  v.  Com.,  81  Va.  159 ;  SUte 
p.  LongtoB,  35  Kan.  375 ;  People  v.  Vil- 
larino,  66  Cal.  228 ;  McCoy  v.  State,  46 
Ark.  141 ;  State  v.  Mays,  24  S.  C.  190 ; 
Gandy  v.  State,  81  Ala.  68. 

s  By  §  118  of  N.  J.  Penal  Code  of 
1882,  delay  in  this  respect  is  made  a 
misdemeanor. 


CHAP.  II.]  HEARING  BBFORB  MAGISTRATE.  [§  72. 

be  secared.  Bat  this  should  be  with  all  possible  dispatch ;  should 
there  be  any  undue  delay,  a  justice  of  the  Supreme  or  of  any 
Superior  Court  having  jurisdiction  for  the  purpose  may,  by  a  writ 
of  habeas  eorpus^  exact  an  immediate  examination  before  himself. 
And  the  issue  of  such  a  writ,  on  due  cause  shown,  is  obligatory.' 
It  has  been  also  held  that  if  the  commitment  be  for  an  indefinite  or 
unreasonable  time,  the  warrant  is  virtually  void,  and  an  action  for 
trespass  lies  for  the  imprisonment.'  If  requisite,  the  hearing,  on 
due  cause  shown,  may  be  adjourned  from  day  to  day.'  But,  in  any 
view,  the  hearing  should  be  prompt  and  continuous,  and  without  the 
consent  of  the  accused,  delay  should  only  be  granted  for  strong 
reasons.^ 

II.   'SVIDENCB  REQUISITE. 

§  71.  Must  the  magittrate  hear  the  case  of  the  defence  as  well  as 
for  the  prosecution^  so  far  as  it  may  he  tendered  t    The   p^^^^j^jg 
English  practice,  as  stated  by  Blackstone,  was  for  the  not  oBuaUy 
justice,  ^^by  statute  2  &;  8  Fh.  &;  M.  c.  10,  to  take  m  neasesfor 
writing  the  examination  of  such  prisoner,  and  the  infer-     ^  ^^^^' 
mation  of  those  who  bring  him."    This  statute  was  repealed  by  7 
Geo.  4,  which  provides  that  the  justices  at  the  prelinunary  hearing 
^^  shall  take  the  examination  of  such  person,  and  the  information 
upon  oath  of  those  who  shall  know  the  facts  and  circumstances  of 
the  case,  and  shall  put  the  same,  or  so  much  thereof  as  shall  be 
material,  in  writing,"  etc.    In  several  of  the  United  States,  among 
which  Pennsylvania  may  be  mentioned,  the  statute  2  &  3  Fh.  &  M. 
has  not  been  viewed  as  in  force  ;  nor  has  the  practice  of  taking  the 
prisoner's  examination  been  generally  adopted.' 

§  72.  Yet  it  must  be  conceded  that  there  are  cases  in  which,  to 
avoid  circuity  and  oppression,  a  magistrate  should  hear  szception 
evidence  for  the  defence.    Suppose,  for  instance,  the  }5^^5®®^ 
prosecution  calls  only  a  part  of  the  witnesses  to  the  res  or  of  one- 

fii^  All  11  PflA 

gestae^  and  the  defendant  offers  to  call  the  other  wit-  in  prose- 
nesses,  could  the  magistrate  rightfully  refuse  to  require   ^^°'" 

I  See  State  v.  Kmise,  3  Vroom,  N.  J.  *  Hamilton  v.  People,  29  Mioh.  173. 

313.  «  Peoples,  in  re,  47  Mioh.  626. 

'  Dayifl  v.  Capper,  10  B.  &  Cr.  28 ;  >  ab  to  New  York,  see  2  R.  S.  709,  §§ 

Gave  V.  Mountain,  1  Man.  &  Gr.  257  ;  22-24 ;  Wendeirs  Blaok.  iy.  296. 
8.  C,  1  A.  &  B.  N.  S.  18.    See  Reese  v. 
U.  a,  9  Veall.  13. 
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the  other  witnesses  of  this  class  to  be  called?^  Or  suppose 
the  defendant,  in  a  liquor  prosecution,  tenders  a  license,  would  it 
not  be  an  absurdity  as  well  as  an  oppression  to  refuse  to  receive 
it  ?  Such  a  distinction,  indeed,  has  not  been  unrecognized  by  the 
courts ;'  nor  is  it  inconsistent  with  the  principles  above  stated  that 
it  should  be  definitely  accepted.  If  so,  the  magistrate  may  call  for 
such  evidence  as  may  enable  him  to  come  to  a  right  conclusion,  or 
may  receive  such  evidence  when  offered,  applying  to  the  whole  case 
the  test  of  probable  cause.'  And  the  same  distinction  is  applicable 
to  questions  of  identity.^ 

It  is  within  the  province  of  the  ma^strate,  also,  when  sitting  as 
a  justice  of  the  peace,  to  hear  any  evidence  tending  to  throw  light 
on  the  corpus  delicti.^ 

§  73.  As  has  already  been  stated,'  the  better  opinion  is  that  on 

a  preliminary  hearing  the  magistrate  is  to  hold  the  de. 
^se  only  f<^i^<l&Qt  for  trial  in  case  there  is  made  out  a  probable  case 
need  be        of  guilt;  nor  is  ^  necessary,  at  common  law,  that  the 

binding  over  shall  be  for  the  specific  charge  for  which  the 
warrant  issued,  if,  on  the  hearing,  the  offence  takes  another  shape.^ 
By  Blackstone  it  is  stated,'  that  if  ^^  it  manifestly  appears  either 
that  no  such  crime  was  committed,  or  that  the  suspicion  entertained 
of  the  prisoner  was  wholly  groundless,  in  such  cases  only  is  it  law- 
ful totally  to  discharge  him.  Otherwise  he  must  either  be  commit- 
ted to  prison  or  give  bail,  that  is,  put  in  securities  to  answer  the 
charge  against  him."  By  Chief  Justice  Marshall,  on  a  great  his- 
torical occasion,  in  which  his  judicial  sympathies  were  certainly  not 
enlisted  for  the  prosecution,  the  doctrine  that  probable  cause  is  suffi- 

1  See  infra,  §  565  ;  U.  8.  v.  White,  2  and  examined  on  his  part.    The  mag^ 

Wash.  G.  C.  29.  istrate,  however,  is  required  to  hold 

<  See  R.  V.  Tivnan,  5  Best  &  Smith,  the  defendant  for  trial,  if  iipon  dxamt- 

645  ;  Whart.  Gonfl.  of  L.  §  967.    Sn-  nation  of  the  whole  matter  it  appears  to 

pra,  §§  45  ef  s^.  the  magistrate  that  an  offence  has  been 

'  See  remarks  of  Lord  Denman,  C.  committed,  and  that  there  is  probable 

J.,  2  C.  &  E.  845.  cause   to  believe  the  prisoner  to  be 

^  See,  as  to  the  uncertainty  of  evi-  guilty  thereof, 

dence  on  this  point,  Whart.  Crim.  Bv.  >  See  supra,  §  54. 

§§  20,  27,  806.  1  See  Redmond  v.  State,  12  Kans. 

6  See  infra,  §  565.  172.     Contra^  under  Michigan  statute, 

In  New  York,  as  we  have  Just  seen,  Yaner  u.  People,  34  Mich.  286. 

this  rule  is  so  far  modified  as  to  enable  '  Vol.  iv.  p.  296,  WendeU's  ed. 
the  defendant  to  have  witnesses  sworn 
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cient  was  declared  with  still  greater  precision.^    Nor  can  it  be  de- 
nied that  the  view  that  the  case  is  to  be  folly  heard  by  the  magis* 
trate,  and  that  he  is  then  to  decide  on  its  entire  merits,  would  be 
prejadicial  to  those  personal  rights  which  this  view  is  sometimes 
supposed  to  favor.    For  if  we  accept  this,  the  defendant,  instead  of 
being  subject  to  one  trial,  would  be  subject  to  two.    The  rule  ne 
bis  idem — ^no  man  to  be  tried  twice  for  the  same  offence-:rWOuId  be 
overridden.    The  defendant  would  go  to  the  jury  oppressed  by  the 
presumption  that  upon  his  whole  case  he  had  already  been  con- 
demned.   Nor  is  this  all.    It  is  proper,  in  view  of  tiie  immense 
power  a  government  is  capable  of  exercising  in  the  influencing  and 
intimidating  of  witnesses,  as  well  as  of  the  importance  on  other 
grounds  to  the  defendant  of  keeping  his  case  in  reserve  until  the 
period  of  its  final  disclosure,  that  he  should  not  be  compelled  to  ex- 
hibit it  at  a  preliminary  hearing,  subject  to  the  mercies  of  whatever 
magistrate  the  prosecution  might  select.    And  then,  again,  it  would 
lead  to  many  complications  to  adopt  at  preliminary  hearings  before 
magistrates  a  rule  as  to  the  volume  of  proof  different  from  that 
which  obtains  on  habeas  corpus  and  before  grand  juries.    But  both 
on  JuAeas  corpus  and  on  hearings  before  grand  juries,  it  is  on  all 
sides  agreed,  probable  cause  is  the  test.*    And  i^e  rule  has  to  the 
defendant  this  double  advantage.    It  enables  him,  first,  to  inspect 
and  prepare  for  the  case  of  the  prosecution  without  disclosing  his 
own.    It  enables  him,  secondly,  when  the  case  comes  on  to  be  tried 
by  a  jury,  to  say,  ^^  I  come  before  you  as  an  innocent  man,  against 
whom  no  judicial  condemnation  is  on  file."    For,  on  this  hypothe- 
sis, the  holding  of  a  defendant  to  trial  by  a  magistrate  is  not  a  de- 
cision that  he  is  guilty,  but  only  that  on  tiie  prosecution's  testimony 
there  is  probable  cause  that  he  should  be  tried.' 

1  Bnrr'B  Trial,  11, 15  ;  and  to  same  pen,  ex  parte,  Ibid.  419 ;  State  v.  Roth, 

point   U.    S.   V.    Walker,  1    Cramr.  17  Iowa,  336;    Taner  v.  People,  34 

(Pitts.)  437.    Bee  infra,  §§  361-2.  Mioh.  286.    That  the  magistrate's  pro- 

>  See  infra,  $$  360-1.  ceedings  are  presumed  to  be  regular, 

•  See  Cox  v.  Coleridge,  1  B.  &  C.  37 ;  see  infra,  S  779  a;  Boynton  v.  SUte,  77 

Bute  V.  Hartwell,  35  Me.  129 ;  U.  8.  o.  Ala.  30. 
Bloomgart,  2  Benedict,  356  ;  Van  Cam- 
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§  75.]  PLBADING  AKD  PBACTIOB.  [OHAP.  U. 

in.  FINAL  COMMITTAL  AND  BINDING  OVER. 

§  74.  The  common  law  rale  is  stated  by  Blackstone  to  be,  that 
'^  wherever  bail  will  answer  the  same  intention"  (that  of 
mon  law       Safe  custodj),  ^'  it  ought  to  be  taken,  as  in  most  of  the 
taken^in^      inferior  crimes ;  but  in  felonies,  and  other  offences  of  a 
ftU  bub  cap-  capital  nature,  no  bail  can  be  a  security  equivalent  to  the 
actual  custody  of  the  person.     For  what  is  there  that  a 
man  may  not  be  induced  to  forfeit  to  save  his  own  life  ?    And  what 
satisfaction  or  indemnity  is  it  to  the  public  to  seize  the  effects  of 
those  who  have  bailed  a  murderer,  if  the  murderer  himself  be  suf- 
fered to  escape  with  impunity  ?"^    Pushing  this  rule  to  its  practical 
consequences,  it  has  been  the  practice  of  American  courts  to  take 
bail  in  all  cases  not  capital,  where  the  trial  is  to  be  in  the  jurisdic- 
tion in  which  the  bail  is  given.    And  indeed  the  enactment  of  ex« 
tradition  treaties  should  lead,  in  all  cases  of  doubt,  to  a  still  further 
liberalization  of  the  rule.    For  no  longer  exist  those  strong  tempta- 
tions to  break  bail  and  fly  which  existed  when  Blackstone  wrote. 
A  fugitive  from  justice,  if  his  bail  bonds  are  forfeited,  is  pursued 
to  his  place  of  refuge,  not  merely  by  government,  which  may  be 
languid,  but  also  by  his  sureties,  who  may  be  incensed  and  deter- 
mined.   At  all  events,  through  the  ubiquitousness  of  extradition 
police,  the  probabilities  of  eventual  escape  are  much  diminished. 
§  75.  By  the  eighth  amendment  to  the  Constitution  of  the  United 
States,  '^  excessive  bail  shall  not  be  required ;"  and  by 
bail  not        the  Act  of  September  24, 1789,  ^'  upon  all  arrests  in 
c^^edT       criminal  cases,  bail  shall  be  admitted,  except  where  the 
punishment  may  be  death,  in  which  cases  it  shall  not  be 
admitted  but  by  the  Supreme  or  a  Circuit  Court,  or  by  a  justice 
of  the  Supreme  Court  or  a  judge  of  the  District  Court,  who  shall 
exercise  their  discretion  tiierein,  regarding  the  nature  and  circum- 
stances of  the  offence,  and  of  the  evidence,  and  the  usages  of  law." 
Similar  provisions  exist  in  most  of  the  several  States.' 

1  Blackstone,  ut  wpra.  be  refused.    See  U.  8.  v.  Stewart,  2 

>  See  SUte  v,  James,  87  Conn.  355.  Dall.  343 ;  SUte  v.  MoNab,  20  N.  H. 

The  general  test  is,  is  the  offenoe  160 ;  Danlap  v,  Bartlett,  10  Gray,  282 ; 

with  which  the  defendant  is  charged  Tayloe,  ex  parte,  5  Cow.  39 ;  People  v. 

pnDishable  with  death  ?    If  so,  and  if  Dixson,  4  Parker  C.  R.  651 ;  People  0. 

the  proof  of  gailt  is  strong,  bail  will  Godwin,  5  Citj  Hall  Beo.  (N.  Y.)  11; 
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CHAP.  11.]  HKARIira  BBFORS  MAGISTRATE.  [§  76. 

§  76.  It  has  been  sometimes  argaed  that  bail  should  be  arbi* 
trarily  graded  to  meet  the  heinoosness  of  the  offence,   p      ^       • 
But  this  is  a  dangerous  principle,  as  it  tends  to  show  couneisto 
that  on  the  rich,  who  can  find  bail  and  afford  to  forfeit  such  bau  as 
it,  there  is  no  necessary  corporal  punishment  imposed,   attend^'*^ 
Far  wiser  is  it  to  adopt  the  principle,  that,  in  determin-  ^^^^^ 
ing  and  adjusting  bail,  the  test  to  be  adopted  by  the  court  is  the 
probability  of  the  accused  appearing  to  take  his  trial.^    This  pro- 
bability is  to  be  tested  in  part  by  the  strength  of  the  evidence 
against  the  defendant ;  in  part  by  the  nature  of  the  crime  charged, 
and  by  the  severity  of  the  punishment  which  may  be  imposed ;  and 
in  part  by  the  character  and  means  of  the  defendant.    What  to  one 
is  oppressive  bail,  to  another  is  light ;  and  of  this  the  eourt  is  to 
judge.'    As  a  general  rule,  the  action  of  the  court  in  this  respect, 
unless  great  oppression  is  shown,  is  not  revisable  in  error.'    Even 

People  V.  Perry,  8  Abb.  (N.  T.)  Pr.  N.  supra,  where  there  had  been  two  abor- 
S.  27 ;  SUte  v.  RookafeUow,  1  HaUt.  tiye  trials.  And  bail  will  be  taken 
332 ;  Lynch  v.  People,  38  111.  494 ;  even  in  capital  oases  where  there  is  a 
Eeffren,  ex  parte,  27  Ind.  87 ;  Beall  v.  well-founded  doubt  of  guilt.  Bride- 
State,  39  Miss.  715  ;  Thompson  v.  State,  well,  ex  parte,  56  Miss.  39  ;  People  v, 
25  Tez.  (Supp.)  395 ;  Zembrod  v.  State,  Perry,  ut  supra. 
25  Tex.  519  ;  Moeby,  ex  parte,  31  Tex.  ^  See  Tayloe,  ex  parte,  5  Cow.  89  ; 
566;  Bird,  ex  parte,  24  Ark.  275 ;  Car-  People  v.  Dixon,  4  Parker  C.  R.  651 ; 
roll,  ex  parte,  36  Ala.  300 ;  Bryant,  ex  People  v,  Lohman,  2  Barb.  450 ;  Com. 
parte,  34  Ala.  270  ;  R.  v.  Soaife,  9  D.  o.  Keeper  of  Prison,  2  Ash.  227 ;  Com. 
P.  C.  553 ;  R.  v,  Williams,  8  D.  P.  C.  v.  Lemley,  2  Pitts.  362 ;  Bryant,  ex 
301.  In  most  SUtes  the  limits  as  to  parte,  34  Ala.  270 ;  Perry,  in  re,  19 
bail  are  fixed  by  Constitution  or  statute.  Wis.  676. 

Bail  was  refused  in  England  after  '  R.  r.  Badger,  4  Q.  B.  468.    See 

a  commitment  under  a  coroner's  ver-  remarks  of  Coleridge,  J.,  in  Robinson, 

diet  of  wilful  murder  in  a  duel,  al-  in  re,  23  L.  J.  Q.  B.  286 ;  People  v. 

though  there  were  strong  ai&dayits  to  Dixon,  4  Park.  C.  R.  651 ;  People  v, 

the  eflfect  that  the  ''  duel  was  fair,"  as  Van  Home,  8  Barb.  158 ;  People  v. 

the  question  of  the  capital  crime  was  Smith,  1  Cal.  9.    See  article  in  London 

to  be  settled,  on  the  ultimate  proofs  Law  Times,  Nov.  3,  1883,  p.  5. 

given,  by  the  court  and  jury  alone.  '  People  v.  Perry,  8  Abb.  (N.  Y.) 

Barronet,  in  re,  1  El.  &  Bl.  1 ;  Dears.  Pr.  N.  S.  27 ;  Lester  v.  State,  33  Qa. 

C.  C.  51 ;  Barthelemy,  in  re,  Dears.  C.  192.     See    infra,  §  777.     Otherwise, 

C.  60 ;  1  El.  &  Bl.  1.  where  there  is  a  oonstitutional  right. 

If  after  protracted  trials  a  Jury  is  Wray,  ex  parte,  30  Miss.  673.    See  as 

unable  to  agree,  the  court,  at  its  dis-  todiscretionof  justice,  Burke,  ex  parte, 

cretion,  may  permit  the  defendant  to  be  58  Miss.  50. . 
discharged  on  bail.    People  p.  Perry,  ut 
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§  80.]  PLBAPIKa  AND  PBAOTIOE.  [OHAP.  H. 

where  there  can  be  no  question  as  to  facts,  there  may  be  capital 
.cases  in  which  the  government  may  consent  to  discharge  on  bail. 
A  striking  illustration  of  this  is  the  admission  to  bail  of  Jefferson 
Davis,  when  under  indictment  for  treason,  with  the  consent  of  the 
President  of  the  United  States.^ 

§  77.  Continuances  on  the  part  of  the  prosecution,  especially 

after  two  sessions,  will  lead  the  court,  even  in  capital 

xi^l^^'    cases,  to  admit  to  bail.*    But  a  single  continuance,  ne- 

baii  may      cessitated  by  absence  of  witnesses,  does  not  have  this 

'"'^*^  effect.' 

§  78.  Danger  to  life  from  sickness  caused  by  imprisonment 
.   .  has  been  held  sufficient  cause  to  justify  the  defendant's 

Aod  so  in  *f         »f 

cases  of  release  on  bail,  under  proper  and  peculiar  sanctions.^ 
sickness.      g^^  ^^^j^  danger  must  be  serious.* 

§  79.  After  conviction,  and  indeed  in  extraordinary  cases  of 
Bail  to  threatened  crime,  after  acquittal,  the  court  may  hold  the 
keep  the       defendant,  in  addition  to  other  penalties  prescribed  by 

peace  may      .  i     *  ,i  -.  .     i  .  i   #.     T 

be  re-  law.  Over  to  keep  the  peace,  and  commit  him  on  default 

^  '  of  bail.'  When  an  indictment  is  quashed  on  techmcal 
grounds,  the  court,  a  fortiori,  will  direct  that  the  defendant  be  held 
on  the  original  charge.^ 

IV.  VAGRANTS,  DISORDEBLY  PERSONS,  AND  PBOFBSSIONAL  CBIBUNALS. 

§  80.  By  statutes  which  may  now  be  viewed  as  part  of  Anglo- 
Magis-  American  common  law,  justices  of  the  peace  have  power 
trates  have    ^  j^^jj^  ^  ^^di  for  their  good  behavior,  or  in  default  to 

power  to  o  ^ 

1  See  Chase  Deo.  124.    As  to  bail  Harvey's  case,  10  Mod.  334 ;  U.  S.  v. 

after  conviction,  and  before  sentence,  Jones,  3  Wash.  C.  C.  224. 

see  infra,  §  82.  <  U.  S.  v.  Eie,  1  West.  Coast  R.  563 ; 

>  Fitspatriok's  ease,  1  Salk.    103 ;  Pattison,    ex    parte,    56    Miss.    161 ; 

Crosby's  case,  12  Mod.  66  ;  People  v.  Thomas  v.  State,  4  Tex.  6  ;  see  People 

Perry,  ut  supra.    See  State  v.*  Hill,  3  v.  Coles,  6  Park.  C.  B.  695,  701 ;  20 

Brev.  89.  Cent.  L.  J.  103. 

s  U.  S.  V.  Jones,  3  Wash.  C.  C.  224 ;  «  Infra,  §§  82,  941 ;  Dunn  v.  R.,  12 

R.  V.  Andrews,  2  D.  &  L.  10 ;  1  New  Q.  d.  1031 ;  O'Connell  v,  R.,  11  CI.  & 

Cas.  199.  F.  155 ;  SUte  v.  Conghlin,  19  Kans. 

*  R.  V.  Wyndham,  1  Strange,  2  ;  R.  537 ;  State  v.  Chandler,  31  Eans.  201. 

V.  Aylesbury,  Holt,  84 ;  1  Salk.  103 ;  *  Nichols  v.  State,  2   South.    539 ; 

Toung  V.  Com.,  1  Robt.  Ya.  744. 
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OHAP.  il]  hearing  beforv  magistratb.  [§  81. 

commit,  for  definite  periods,  vagrants  and  disorderly  per    bold  va- 
Bons.^    Similar  statutes  have  been  adopted  in  the  United  etc.,  to 
States,  and  have  frequently  been  held  constitutional,  ^^' 
though  with  the  caution  that  the  defendant  should  be  duly  sum- 
moned, and  should  have  a  fair  hearing,'  and  that  the  statutes  should 
be  strictiy  construed.'    In  several  States  analogous  power  has  been 
given  in  respect  to  professional  thieves  and  other  habitual  crimi- 
nals ;  and  these  statutes  have  been  held  constitutional.    Sureties 
to  keep  the  peace  can  also  be  required  at  common  law  from  a  per- 
son against  whom  oath  is  made  that  by  him  another  person  is  put  in 
fear  or  danger  of  life.    In  all  these  cases  the  sureties  or  commit- 
ment must  be  for  a  limited  time.^ 

V.  BAIL  AFTER  HABEAS  CORPUS. 

§  81.  The  writ  of  habeas  corpus  may  be  appealed  to  for  the  pur- 
pose, not  only  of  determining  the  liability  of  the  defend- 
ant to  prosecution  at  all,  but  of  settiing  the  question  of  ^J^*" 

bail,  supposing  there  be  probable  cause  asainst  him.'  court  may 
mi-  _f       ^  .      .1  .    *. .    M   .        . ,  ,  ,       ,      *^aBt  baU. 

The  court,  on  fixing  the  amount  of  bail,  is  guided  by  the 

considerations  we  have  just  noticed  as  governing  the  practice  before 

magistrates.'    The  question  as  to  the  courts  which  may  thus  deter- 

1  Whart.  Crim.  Law,  9th  ed.  §  442 ;  78 ;  see  Way,  in  re,  41  Mioh.  299 ; 
Paley  on  Conyiotions,  chap.  1 ;  Com.  infra,  §  942 ;  onless  anthorixed  hy 
V,  Carter,  108  Mass.  17 ;  Brown  v,  statute.  State  v.  Newton,  59  Ind.  173. 
State,  ^  Lea,  158 ;  Com.  Dig.  Jast. ;  As  to  what  are  vagrants  see  Pointon  v. 
Bum's  Just.  Vagrant.  R.  v.  Jus-  Hill,  L.  R.  12  Q.  B.  D.  306. 
tices,  10  L.  R.  Jr.  294.  '*Idle  >  People  v.  Phillips,  1  Park.  C.  R. 
and  disorderly  persons,  vagrants,  95  ;  People  v.  Gray,  4  Park.  C.  R.  616  ; 
are  terms  often  occurring  in  the  old  People  v.  Forbes,  4  Park.  C.  R.  611 ; 
statutes.  Thej  have  been  from  time  ^  State  v,  Mazcy,  1  MoMuU.  501 ;  Rob- 
immemorial,  in  England,  subject  to  erts  v.  State,  14  Mo.  138. 
thesummary  Jurisdiction  of  justices  of  *  R.  r.  Waite,  4  Burr.  780;  2  Ld. 
the  peace."  Earle,  J.,  in  State  v.  Ken.  511,  and  other  oases  cited  in  Fish- 
Mazcj,  1  McMuUen,  503.  The  history  er's  Crim.  Dig.  tit.  "  Practice."  See 
of  the  law  is  well  giyen  in  Gneist,  infra,  §  942. 

Englische    Communalyerfassung    (3d  *  Priokett  o.  Gratrex,  8  Q.  B.  1021 ; 

ed.  1871),  p.  225,  and  the  power  traced  see  Com.  v.  Doherty,  137  Mass.  245. 

to  34  Bd.  3,  c.  1.    See,  also,  Black-  *  Infra,  S  1007. 

stone,  iy.  c.  18.  ^  Mohun's  case,  1  Salk.  104;  R.  v. 

Arrests    are   not    allowable   unless  Barronet,  Dears.   51;  1  K  &  B.  2; 

when  the  yagrancy  was  in  the  officer's  Com.  v.  Keeper  of  Prison,  2  Ashm.  227 ; 

presence ;    Shanley  v.  Wells,  71  111.  Com.  v.  Lemley,  2  Pitts.  362 ;  Com.  v. 
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§  83.]  PLEADING  AKD  PBAOTICE.  [OHAP.  IL 

mine  bail  is  a  matter  of  local  practice.  In  England  no  coort  that 
has  not  jurisdiction  to  try  can  thus  interpose.^  In  Pennsylvania 
such  is  substantially  the  law  as  to  the  adjudication  of  the  merits, 
though  the  Supreme  Court  will,  on  such  a  writ,  see  if  the  record  is 
right.*  In  New  York  the  judges  of  the  Supreme  Court  assert  the 
jurisdiction  generally.'  But  as  a  rule  no  court  which  has  not  juris- 
diction of  the  offence  can  take  cognizance  of  it  in  this  way  .^  At 
the  same  time,  a  court  having  supreme  criminal  jurisdiction  over  a 
particular  State  or  territory,  has,  in  matters  within  such  jurisdic- 
tion, power  to  release  on  bail,  the  amount  of  which  it  is  entitled  to 
fix.* 

YI.  BAIL  AFTEB  VERDICT  OB  AFTER  QUASHING. 

§  82.  In  cases  involving  no  high  degree  of  turpitude,  and  in 

cases  in  which  the  court  has  serious  doubts  as  to  the 

tionia  case    question  of  the  rightfulness  of  the  verdict,  or  of  the  suf- 

.^**^  ?tted*  fi^^iency  of  the  proceeding  in  point  of  law,  bail  may  be 

after  ver-      taken  after  verdict  of  conviction,'  or  even  after  sentence, 

while  the  case  is  under  review  in  a  superior  court.' 

§  83.  When  an  indictment  has  been  quashed,  or  when  judgment 

has  been  entered  for  the  defendant,  the  court,  when  its 

quashing      action  has  been  based  on  merely  technical  defects,  may 

refused^  ^  hold  the  defendant  to  answer  further  proceedings.' 

Rutherford,  6   Rand.    646;    Com.    v.  see,   also,  Belgard  v.  Morse,  2  Gray, 

Semmes,  11  Leigh,  665 ;  State  v.  Hill,  406. 

3  Brer.  89;  State  r.  Everett,  Dndley  *  People  v.  Jefferds,  5  Park.  G.  R.  518. 

S.  C.  296  ;  Lamm  v.  State,  3  Ind.  293  ;  «  People  v.  Harris,  21  How.  Pr.  83  ; 

Henson,  in  re,  24  Tex.  Ap.  308.  Com.  v.  Taylor,  11  Phila.  386 ;  Irwin, 

As  to  the  praotioe  of  looking  into  the  ex  parte,  7  Tex.  Ap.  288. 

coroner's    or  magistrate's  depositions  ^  See  oases  cited  infra,  §  1007. 

see  R.  V,   Pepper,  Comb.   298  ;  R.  v.  *  Arohb.  C.  P.  187 ;   R.  v«  Barronet, 

Horner,  1  Leach,  270 ;  People  v,  Beig-  Dears.  51 ;  1  E.  &  B.  2 ;  Com.  v.  Field, 

ler,  3  Park.  C  R.  316.    In  this  ooun-  11  Allen,  788 ;  MoNiePs  case,  1  Caines, 

try  the  practice  is  for  the  court  to  hear  72 ;    Res.  v.  Jacob,  1  Smith's   Laws 

the  witnesses  afresh.    Com.  v.  Keeper  (Penn.),  57 ;   Com.  o.  Lowry,  14  Leg. 

of  Prison,  2  Ashm.  227.    See  People  v.  Int.  332 ;  State  v.  Levy,  24  Minn.  362 ; 

Dixon,  4    Park.   C.   R.   651.     For  a  Dyson,  ex  parte,  25  Miss.  356 ;  though 

learned  article  on  this  topic  by  Judge  see  R.  v,  Waddington,  1  East,  143. 

S.    D.  Thompson,  see   14  Cent.  L.  J.  Supra,  §  79. 

264.  V  Supra,  §  79 ;    Anon.  3  Salk.   68 ; 

1  R.  V,  Piatt,  1  Leach  C.  L.  187  ;  R.  though  see  R.  v.  Bird,  5  Cox  C.  C.  11 ; 

V.  Mackintosh,  1  Stra.  308.  Corbett  v.  SUte,  24  Ga.  391. 

>  Walton,  ex  parte,  2  Whart.  501 ;  *  Infra,  §  392. 
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OflAP.  III.] 


FORM  OF  IKDIOTMBNT. 


CHAPTER  in. 


FORM  OF  INDICTMENT. 


I.  IkDICTHXNT  AB  DISTIHOniBHED 
VROK  iNrORMATION. 

Under  federal  Gonstitatioii 
trials  of  all  capital  or  Infa- 
mous crlihes  must  be  by  in- 
dictment, §  85. 

Presentment  Is  an  Informa- 
tion by  grand  Jury  on  which 
indictment  may  be  based, 
§86. 

Information  is  ex  oJfMo  pro- 
ceeding by  attorney-general, 
§87. 

Is  not  usually  i)ermltted  as  to 
infamous  crimes,  §  88. 
^  "Infamous  crimes"  are  such 
as  involye  disgrace  or  ex- 
pose to  penitentiary,  $  89. 
n.  Statutbb  of  Jbofa]i<b  and 
Aksndmbivt. 

By  statutes  formal  mistakes 
may  be  amended  and  formal 
aTerments    made  unneces- 
sary, §  90. 
ni.  Caption  and  Commbncbmsnt. 

Caption  is  no  part  of  indict- 
ment, being  explanatory 
prefix,  §  91. 

Substantial  accuracy  only  re- 
quired, §  93. 

Caption  maybe  amended,  §  98. 

Commencement  must  aver  of- 
fice and  place  of  grand  Ju- 
rors and  also  their  oath,  §  91. 

Each  count  must  contain  aver- 
ment of  oath,  §  95. 
IV.  Kahb  and  Addition. 

1,  Aito  Dtfendant, 

Name  of  defendant  should  be 
specifically  given,  $  96. 

Omission  of  surname  is  fatal, 
§97. 


Mistake  as  to  either  surname 
or  Christian  name  may  be 
met  by  abatement,  §  98. 

Surname  may  be  laid  as  aliaty 
§99. 

Inhabitants  of  parish  and  cor- 
porations may  be  indicted  In 
corporate  name,,  §  100. 

Middle  names  to  be  given 
when  essential,  §  101. 

Initials  requisite  when  used 
by  party,  §  102. 

Party  cannot  dispute  a  name 
accepted  by  him,  §  103. 

Unknown  party  may  be  ap- 
proximately described,  §  104. 

At  common  law,  addition  Is 
necessary,  §  105. 

Wrong  addition  to  be  met  by 
plea  in  abatement,  §  106. 

Defendant's  residence  must  be 
given,  §  107. 

'* Junior"   must  be    aU^;ed 
when  party  is    known    as 
such,  §  108. 
2.  Am  to  PartiM  injured  and  Third 
JPartieM, 

Name,  only,  of  third  person 
need  be  given,  §  109. 

Corporate  title  must  be  special, 
§110. 

Third  person  may  be  described 
as  unknown,  §  111. 

But  this  allegation  may  be  tra- 
versed, §  112. 

The  test  Is  whether  the  name 
was  unknown  to  grand  Jury, 
§113. 

Immaterial  misnomer  may  be 
rejected  as  surplusage,  §  114. 

Sufficient  If  description  be  sub- 
stantially correct,  §  115. 
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Variance  in  third  party's  name 
iB  fatal,  §  116. 

Name  maybe  £;iyen  by  initials, 
§117. 

BeputatiYe  name  is  sufficient, 
$118. 

Man  ionani  is  sufficient,  §  119. 
V,  Tmb. 

Time  must  be  averred,  bat  not 
generally  material,  §  120. 

When  "  Sunday''  is  essence  of 
offence,  day  must  be  speci- 
fied, §  121. 

Videliat  may  introduce  a  date 
tentatively,  §  122. 

Blank  as  to  date  U&tal,  §  128. 

Substantial  accuracy  is 
enough,  §  121. 

Double  or  obscure  dates  are 
inadequate,  §  125. 

Date  cannot  be  laid  between 
two  distinct  periods,  §  120. 

Negligence  should  have  time 
averred,  $  127. 

Time  may  be  designated  by 
historical  epochs,  §  128. 

Becitals  of  time  need  not  be 
accurate,  §  128. 

Hour  not  necessary  unless  re- 
quired by  statute,  §  ISO. 

Repetition  may  be  by  "then 
and  there,"  §  131. 

Other  terms  are  insufficient, 
§182. 

''Then  and  there"  cannot 
cure  ambiguities,  §  188. 

Repugnant,  future,  or  impos- 
sible dates  are  bad,  §  184. 

Record  dates,  must  be  accu- 
rate, §  185. 

And  so  of  dates  of  documents, 
§186. 

Time  should  be  within  limita- 
tion, §  137. 

In  homicide  death  should  be 
within  a  year  and  a  day, 
§188. 
VI.  Place. 

Enough  to  lay  venue  within 
Jurisdiction,  §  139. 

When  act  is  by  agent,  prin- 
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ctpal  to  becharged  as  of  place 
of  act,  §  140. 

When  county  is  divided.  Juris- 
diction is  to  be  laid  in  court 
of  loctt$  daieH,  §  141. 

When  county  includes  several 
Jurisdictions,  Jurisdiction 
must  be  spedfled,  §  142. 

Name  of  State  not  necessaiy 
to  indictment,  §  143. 

Sub-description  in  transitoiy 
offences  inuoaterial,  §  144. 

But  not  in  matters  of  local  de- 
scription, §  145. 

«  County  aforesaid"  is  enough 
'*  then  and  there,"  §  146. 

Title,  when  changed  by  legis- 
lature, must  be  followed, 
§147. 

Venue  must  follow  fine,  §  148. 

In  larceny  venue  may  be  laid 
'     in  place  where  goods  are 
taken,  §  149. 

Omission  of  venue  is  fiital, 
§150. 
VIL  Stjltbicxnt  of  Ottbncb. 

Offence  must  be  set  forth  with 
reasonable  certainty,  §  151. 

Omission  of  essential  incidents 
is  fatal,  §  152. 

Terms  must  be  technically  ex- 
act, §  158. 

Not  enough  to  charge  condu* 
sion  of  law,  §  154. 

Excepting  in  cases  of  '*  com- 
mon barrators,"  "  common 
scolds,"  and  certain  nui- 
sances, §  155. 

Hatters  unknown  may  be  prox- 
imately described,  §  156. 

Bill  of  particulars  may  be  re- 
quired, §  157. 

Surplusage  need  not  be  stated, 
and  if  stated  may  be  disre- 
garded, §  158. 

Videlicet  is  the  pointing  out  of 
an  averment  as  a  probable 
specification,  §  158  a. 

Assault  maybe  sustained  with- 
out specification  of  object, 
§159. 
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Act  of  one  confederate  may  be 

ayerred  as  act  of  the  other, 

§150  a. 
DoBcripttre  ayerment  must  be 

proyed,  §  1(K). 
Altematlye  Btatements  are  in- 

admlMible,  $  161. 
Di^nnctlye  offences  In  statute 

may  be  co^Jnnctiyely  stated, 

§162. 
Otherwise  as  to  distinct  and 

substantive  offences,  §  168. 
Intent  when  necessary  must 

be  ayerred,  §  168  a. 
And  so  of  guilty  knowledge, 

§  164. 
Inducement  and  aggrayation 

need  not  be  detailed,  §  166. 
Particularity  Is  required   for 

identification  and  protection, 

§166. 

YIIL  WBITTBM  IiraTBUMSlfTS. 

1.  Whgr€f  0$  in  Forgery  and  £i- 
M,  Inttrummt  muit  he  $€t 
forth  atfuU. 

When  words  of  document  are 
material,  they  should  be  set 
forth,  §  167. 
'  In  such  cases  the  indictment 
should  purport  to  set  forth 
the  words,  §  168. 

'*  Purport"  means  effect ; 
''  tenor"  means  contents, 
§169. 

"  Manner  and  form,"  **  pur- 
port and  effect,"  <' sub- 
stance," do  not  import  ver- 
bal accuracy,  §  170. 

Attaching  original  paper  Is  not 
adequate,  §  171. 

When  exact  copy  is  required, 
mere  yarlance  of  a  letter  is 
immaterial,  §  178. 

Unnecessary  document  need 
not  be  set  forth,  §  174. 

Quotation  marks  are  not  suffi- 
cient, §  176b 

Document  lost  or  in  defend- 
ant's hands  need  not  be  set 
forth,  §  176. 

And  so  of  obscene  libel,  §  177. 

Prosecutor's  n^ligence  does 
not  alter  the  case,  §  178. 


Production  of  document  al- 
leged to  be  destroyed  is  a 
fktal  yarlance,  §  179. 

Extraneous  parts  of  document 
need  not  be  set  forth,  §  180. 

Foreign  or  Insensible  docu- 
ment must  be  explained  by 
ayerments,  §  181. 

Innuendoes  cihi  explain  but 
cannot  enlarge,  §  181  a. 
3.  Where,  a»  in  Larceny ,  general 
DeeignaiUm  U  tnJB^eient^ 

Statutory  designations  must 
be  followed,  §  182. 

Though  general  designation  be 
sufficient,  yet  if  indictment 
purport  to  give  words,  yarl* 
ance  is  fktal,  §  188. 
8.  What  general  Designation  iM 
suffice. 

It  designation  is  erroneous, 
yarlance  is  fhtal,  §  184. 

"  Receipt"  includes  all  signed 
admissions  of  payment, 
§185. 

'*  Acquittance"  includes  dis- 
charge fit)m  duty,  §  186. 

<'  Bill  of  exchange"  is  to  be 
used  in  its  technical  sense, 
§187. 

"  Promissory  note"  is  used  in 
a  laige  sense,  §  188. 

"  Bank  notes"  include  notes 
issued  by  bank,  §  189. 

"Treasury  notes  and  federal 
currency,"  §  189  a. 

"  Money"  is  convertible  with 
currency,  §  190. 

'*  Goods  and  chattels"  include 
personalty  exclusive  of 
ehoses  in  a«(fofi,  §  191. 

'*  Warrant"  is  an  instrument 
calling  for  payment  or  de- 
livery, §  192. 

"Order"  implies  mandatoiy 
power,  §  198. 

"  Request"  includes  mere  in- 
yitation,  §  194. 

Terms  may  be  used  cumula- 
tively, §  195. 

Defects  may  be  explained  by 
ayerments,  §  196. 

A  "  deed"  must  be  a  writing 
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under  seal  passing  a  right, 

§197. 
'<  Obligation"  U  a  unilateral 

engagement,  §  108. 
And    so    is   ''undertaking," 

$199. 
A  guarantee  and  an  "  I.  O. 

U"  are  undertakings,  §  200. 
"  Property"  is  whatever  may 

be  appropriated,  §  201. 
"  Piece  of  paper"  is  subject  of 

larceny,  §  202. 
''Challenge  to    fight"    need 

not  be  qMcially  set  forth, 

§  202  a. 

IX.  WOBDS  SPOXBir. 

Words  spoken  must  be  set 
forth  exactly,  though  sub- 
stantial proof  is  enough, 
§203. 

In  treason  it  is  enough  to  set 
forth  substance,  §  204. 
X.  Pbbsonal  Chattels. 

1.  L%d^nU€^      SuentUbUy      or 

Lumping  DetcriptUmM, 

Personal  chattels,  when  sub- 
jects of  an  offence,  must  be 
specifically  described,  §  206. 

When  notes  are  stolen  in  a 
bunch,  denominations  may 
be  proximately  giTen,  §  207. 

Certainty  must  be  such  as  to 
individuate  offence,  §  208. 

"Dead"  animals  must  be 
averred  to  be  such ; "  living" 
must  be  specifically  de- 
scribed, §  209. 

When  only  specified  members 
of  a  class  are  subjects  of 
offence,  then  specifications 
must  be  given,  §  210. 

Minerals  and  vegetables  must 
be  averred  to  be  severed  Arom 
realty,  §  211. 

Variance  in  number  or  value  is 
immaterial,  §  212, 

Instrument  of  iujury  may  be 
approximately  stated§  212  a. 

2.  VaLve. 

Value  must  be  assigned  when 
larceny  is  charged,  §  213. 

Larceny  of  "  piece  of  paper" 
may  be  prosecuted,  §  214. 
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Value  essential  to  restitution, 
and  also  to  mark  grades, 
§  215. 

Legal  currency  need  not  be 
valued,  §  216. 

When  there  is  lumping  valua- 
tion, conviction  cannot  be 
had  for  stealing  fraction, 
§317. 
3.  M<mey  and  CMn. 

Money  must  be  specifically  de- 
scribed, §  218. 

When  money  is  given  to  change 
and  change  Is  kept,  indict- 
ment cannot  aver  stealing 
change,  §  219. 
XI.  Offbkobs  CRBATKD  BT  Statute. 

Usually  sufficient  and  neces- 
sary to  use  words  of  statute, 
§220. 

Otherwise  when  statute  gives 
conclusion  of  law,  §  221. 

And  so  if  indictment  professes 
but  fails  to  set  forth  statute, 
§222. 

Special  limitations  are  to  be 
given,  §  223. 

Private  statute  must  be 
pleaded  in  fall,  §  224. 

Offence  must  be  averred  to  be 
within  statute,  §  225. 

Section  or  title  need  not  be 
sUted,  §  226. 

Where  statute  requires  two  de- 
fendants, one  is  not  sufil- 
eient,  §  227. 

When  statute  states  object  in 
plural  it  may  be  pleaded  in 
singular,  §  227  a. 

Disjunctions  in  statute  to  be 
averred  ooujnnctlvely,  §  228. 

At  common  law  defects  in 
statutory  averment  not 
cured  by  verdict,  §  229. 

Statutes  creating  an  offence 
are  to  be  closely  followed, 
§  230. 

When  common  law  offence  Is 
made  penal  by  title,  details 
must  be  given,  §  231. 

When  statute  is  cumulative, 
common  law  may  be  still 
pursued,  §  232. 


CHAP.  III.] 
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When  statute  assigns  no 
penalty,  punishment  is  at 
common  law,  §  838. 

EzhanstiYe  statute  absorbs 
common  law,  §  284. 

Statutory  technical  averments 
to  be  introduced,  §  285. 

But  equivalent  terms  may  be 
given,  §  286. 

Where  a  statute  describes  a 
class  of  animals  by  a  general 
term,  it  is  enough  to  use  this 
term  for  the  whole  class ; 
otherwise  not,  §  287. 

Prorisos  and  exceptions  not 
part  of  definition  need  not 
be  negatived,  §  238. 

Otherwise  when  proviso  is  in 
same  clause,  §  289. 

Exception  in  enacting  clause 
to  be  negatived,  §  240. 

Question  in  such  case  is 
whether  the  statute  creates 
a  general  or  a  limited 
offence,  §  241. 

Xn.  DUFLIOITT. 

Joinder  in  one  count  of  two 
offences  is  bad,  §  248. 

Exception  when  larceny  is  in- 
cluded in  burglary  or  em« 
besElement,  §  244. 

And  so  where  fornication  is 
included  in  mijor  offence, 
§245. 

When  msjor  offence  includes 
minor,  conviction  may  be 
for  either,  §  246. 

*' Assault"  is  included  un- 
der "assault  with  intent," 
§247. 

On  indictment  for  major  there 
can  be  conviction  of  minor, 
§248. 

Misdemeanor  may  be  inclosed 
in  felony,  §  240. 

But  minor  offence  must  be 
accurately  stated,  §  250. 

Not  duplicity  to  couple  alter- 
nate statutory  phases,  §  251. 

Several  articles  may  be  Joined 
in  larceny,  §  252. 

And  so  of  cumulative  overt 


acts,  intents  and  agencies, 
§258. 

And  so  of  double  batteries,  li- 
bels, or  sales,  §  254. 

Duplicity  is  usually  cured  by 
verdict,  §  256. 
Xm.  Bbfuonanot.  \ 

Where  material  averments  are 
repugnant,  Indictment  is 
bad,  §  256. 

XIV.  TSCHNIOAL  AVSBMBKTS. 

In  treason,  "  traitorously" 
must  be  used,  §  257. 

"  Malice  aforethought"  essen- 
tial to  murder,  §  258. 

"  Struck"  essential  to  wound, 
§250. 

<*  Feloniously"  essential  to 
felony,  §  260. 

"  Feloniously"  can  be  rejected 
as  surplusage,  §  261. 

In  such  cases  conviction  may 
be  had  for  attempt,  §  262. 

"  Ravish"  and  "  forcibly" 
are  essential  to  rape,  §  268. 

*<  Falsely"  essential  to  per- 
Jury^  §  264. 

"  Bui^lariously"  to  burglary, 
§265. 

"  Take  and  carry  away  "  to 
larceny,  §  266. 

"Violently  and  against  the 
will"  to  robbery,  §  267. 

<<  Piratical"  to  piracy,  §  268. 

"  UnlawftiUy"  and  other  ag- 
gravative  terms  not  neces- 
sary, §  260. 

'*  Forcibly"  and  with  a  strong 
hand  essential  to  forcible 
entry,  §  270. 

Vi  et  armU  not  essential, 
§  271. 

"Knowingly"  always  prudent, 
§272. 
XV.  Glbrical  Ebboxb. 

Verbal  inaccuracies  not  af- 
fecting sense  are  not  fatal, 
§278. 

Question  as  to  abbreviations, 
§274. 

Omission  of  formal  words  may 
not  be  fatal,  §  275. 
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Signs  cannot  be  subetltated 
for  words,  §  276. 

Erasures  and  Interlineations 
not  fktal,  $  877. 

Tearing  and  defacing  not 
necessarily  fatal.  Lost  in- 
dictment, §  278. 

Pencil  writing  may  be  suifi* 
cient,  §  278  a. 

XVI,  GONCLUBIOK  OF  IlYDIOnOINTB. 

Condosions  most  conform  to 

Constitution,  §  279. 
Where  statute  creates  or  modi- 

fles  an   offence,  conclusion 

must  be  statutory,  §  280. 
Otherwise  when  statute  does 

not  create  or  modify,  §  281. 
Conclusion    does    not    cure 

defects,  §  282. 
Conclusion   need  not  be  in 

plural,  §  288. 
Statutory  conclusion  may  be 

rejected  as  surplusage,  §  284. 

XVn.  JOINDBR  OF  OfFBNOBS. 

Counts  for  offences  of  same 
character  and  same  mode  of 
trial  may  be  Joined,  §  285. 

Assaults  on  two  persons  may 
be  Joined,  §  286. 

Conspiracy  and  constituent 
misdemeanor  may  be  Joined, 
and  assault  with  assault  with 
intent,  §  287. 

And  so  of  common  law  and 
statutory  offences,  §  288. 

And  so  of  felony  and  misde- 
meanor, §  289. 

Cognate  felonies  may  be  Join- 
ed, $  290. 

And  BO  of  snccessiye  grades  of 
offence,  $  291. 

Joinder  of  different  offences 
no  ground  for  error,  §  292. 

Election  will  not  be  compelled 
when  offences  are  connected, 
§298. 

Object  of  election  is  to  reduce 
to  a  single  issue,  §  294. 

Election  is  at  discretion  of 
court,  §  295. 

May  be  at  any  time  before  yer- 
dict,  §  296.  I 
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Counts   should   be  yaried  to 

suit  case,  $  297. 
Two  counts  precisely  the  same 

are  bad,  §  298. 
One    bad    count    cannot  be 

aided  by  another,  §  299. 
Counts    may    be    transposed 

after  verdict,  §  800. 
Xym.  Joinder  of  Dbfbkdants. 
1.  Who  fnay  be  joined. 
Joint  offenders  can  be  Jointly 

indicted,  §  801. 
But  not   when  offences   are 

several,  §  802. 
So  as  to  officers  with  separate 

duties,  $  303. 
Principals  and  accessaries  can 

be  Joined,  §904. 
In    conspiracy   at  least  two 

must  be  Joined,  §  805. 
In  riot  three  must  be  Joined, 

§806. 
Husband  and  wife   may  be 

Joined,  §  306  a. 
Misjoinder   may  be  excepted 

to  at  any  time,  §  307. 
Death  need  not  be  suggested 

on  the  record,  §  308. 

Defendants  may  elect  to  sever, 
§809. 

Severance  should  be  granted 
when  defences  clash,  §  310. 

In  conspiracy  and  riot  no  sev- 
erance, §  811. 
8.  Verdict  and  Judgment. 

Joint  defendants  may  be  con- 
victed of  different  grades, 
§  312. 

Defendants  may  be  convicted 
severally,  §  318. 

Sentence  to  be  several,  §  314. 

Offence  must  be  Joint  to  Jus- 
tify Joint  verdict,  §  815. 
XIX.  Stjltutbs  of  Limitation. 

Construction  to  be  liberal  to 
defendant,  §  816. 

Statute  need  not  be  specially 
pleaded,  §  817. 

Indictment  should  aver  offence 
within  statute,  or  exclude 
exceptions,  §  818. 


OHAP.  III.] 
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Statate,  fmlesB  general,  ope- 
ates  only  on  specified  of- 
fences, §  819. 

Statute  is  retrospectlye,  §  320. 

Statute  begins  to  run  Arom 
commission  of  crime,  §  82t« 

Indictment  or  information 
saves  statute,  §  822. 

In  some  jurisdictions  statute 
saved  by  warrant  or  present- 
ment, §  888* 

When  flight  suspends  statute, 
it  is  not  reylved  by  tempo- 
rary return,  §  824. 


Failure  of  defective  indict- 
ment does  not  revive  statute, 
§  825. 

Courts  look  with  disfavor  on 
long  delays  in  prosecution, 
§826. 
Statute  not  suspended  by  fraud, 
(327. 

Under  statute  indictment  un- 
duly delayed  may  be  di8« 
charged,  §  828. 

Statutes  have  no  extra-terrl* 
torial  eflfects,  $  829. 


I.    INDICTMENT  AS  DISTINGtTISHED  FROM  INFORMATION. 

§  85.  "  No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indict-  under  fed- 
ment  of  a  grand  jury,  except  in  cases  arising  in  the  land  JJ^o^*'"***' 
or  naval  forces,  or  in  the  militia  when  in  actual  service,  trials  of  aU 
in  time  of  war,  or  public  danger ;  nor  shall  any  person  in&mous 
be  subject,  for  the  same  offence,  to  be  twice  put  in  ^l^tbeby 
jeopardy  of  life  or  limb ;  nor  shall  he  be  compelled  in  indictment, 
any  criminal  case  to  be  a  witness  against  himself;  nor  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use  without  compensation."^ 

§  86.  ^^  The  first  clause,"  to  adopt  the  language  of  Judge  Story, 
in  commenting  on  this  article,  ^^  requires  the  interposition  present-  . 
of  a  grand  jury,  by  way  of  presentment  or  indictment,  ^tcusation 
before  the  party  accused  can  be  required  to  answer  to  hy  grand 
any  capital  or  infamous  crime  charged  against  him.   which  in- 
This  is  regularly  true,  at  the  common  law,  of  all  offences   u^^^ 
above  the  grade  of  common  misdemeanor.    A  grand  ^«s^- 
jury,  it  is  well  known,  are  selected  in  a  manner  prescribed  by  law, 
and  duly  sworn  to  make  inquiry,  and  present  all  offences  committed 
against  the  authority  of  the  State  government  within  the  body  of 

1  Const.  U.  S.  Amend,  art.  5.    That  *<  due  process  of  law,"  in  the  14th 

without  either  indictment  or  Informa-  Amendment,  does   not    neoessltate   a 

tion    a   prosecution  cannot  be  main-  grand  jury,  see  Hurtado  v.  California, 

tained,  see  State  v.  First,  82  Ind.  1.  110  U.  S.   616,  approving  Kallooh  v. 

That  a  de  facto  grand  Jury  satisfies  Sup.Ct.,  56  Cal.  229 ;  Rowan  v.  State, 

the  eonstitutional  rule,  see  People  v.  30  Wis.  129. 
Petrea,  92  N. Y.  128 ;  infra,  §  360.  That 
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the  county  for  which  they  are  empanelled.  In  th£  national  courts 
they  are  sworn  to  inquire  and  present  all  offences  committed  against 
ike  authority  of  the  national  government  within  the  State  or  dis- 
trict for  which  they  are  empanelled,  or  elsewhere,  within  the  juris- 
diction of  the  national  government.  A  presentment,  properly 
speaking,  is  an  accusation  made  ex  mero  motu  by  a  grand  jury,  of 
an  offence,  upon  their  own  observation  and  knowledge,  or  upon  evi- 
dence before  them,  and  without  any  bill  of  indictment  laid  before 
them  at  the  suit  of  the  government.  An  indictment  is  a  written 
accusation  of  an  offence  preferred  to  and  presented  upon  oath  as 
true,  by  a  grand  jury  at  the  suit  of  the  government.  Upon  a  pre- 
sentment, the  proper  officer  of  the  court  must  frame  an  indictment, 
before  the  party  accused  can  be  put  to  answer  to  it."^ 

§  87.  Informations  are  official  criminal  charges  presented  usually 

by  the  prosecuting  officers  of  the  State,  without  the  in- 

Scm  te*«x      terposition  of  a  grand  jury  ;*    nor  can  an  affidavit  or 

ojffMo  pro.     charge  by  an  unofficial  person  amount  to  an  information.* 

cedareby  o      .?  r  ^ 

attoraey.  An  information,  it  is  said,  resembles  not  only  an  indict- 
^°^  '  ment,  in  the  correct  and  technical  description  of  the 
offence,  but  also  an  action  qui  tam^  in  which  the  informer  must 
show  the  forfeiture,  and  its  appropriation,  or  at  least  the  proportion 
given  him  by  the  statute.^  So  far  as  the  structure  of  an  informa- 
tion is  concerned,  the  same  rules  apply  as  obtain  in  cases  of  indict- 
ment.* In  respect  to  aTnendment^  however,  there  is  a  difference  at 
common  law,  arising  from  the  fact  that  an  information  emanates 
exclusively  from  the  attorney-general,  without  the  interposition  of 

1  story  on  the  Constitution,  §  667.  also,  Yanatta  v.  State,  31  Ind.  220 ; 

>  The  district  attorney  may  proceed  Vogel  v.  State,  31  Ind.  64. 

by  information,   although  an    indict-  *  R.  v.  Steel,  L.  R.  2  Q.  B.  D.  40 ; 

ment  for  the  same  offence  has  been  State  v.  Beebe,  83  Ind.  171 ;  Gallagher 

quashed.    U.  S.  v.  Nagle,  17  Blatch.  v.  People,  120  III.  179 ;  Avery  v.  People, 

258 ;  8  Rep.  772.  11  111.  App.  332 ;  Thomas  v.  State,  58 

*  People  V.  Eeim,  79  Mo.  515.  Ala.  365 ;    State  v.  Anderson,  30  La. 

*  1  Ch.  C.  L.  841  ;  Arohbold's  G.  P.  Ann.  557  ;  Antle  v.  State,  6  Tex.  App. 
by  Jervis,  66 ;  Burn's  Justice,  20th  ed.  202 ;  Leatherwood  v,  SUte,  Ibid.  244. 
by  Ch.  Bears,  title  Information ;  Com.  An  information  must  conform  to  the 
V.  Messenger,  4  Mass.  462, 465 ;  Com.  v.  affidavit  on  which  it  is  based,  Dyer  v. 
Cheney,  6  Mass.  347  ;  Hill  v.  Daris,  4  State,  85  Ind.  525.  But  the  special 
Mass.  137 ;  Brimmer  v.  Long  Wharf,  reason  why  information  is  adopted  in- 
5  Pick.  131 ;  Evans  v.  Com.,  3  Met.  453 ;  stead  of  indictment  need  not  be  stated. 
Welde  V.  Com.,  2  Met.  Mass.  408.    See,  Hodge  v.  State,  85  Ind.  561. 
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a  grand  jary ;   and  hence  be  alone,  with  lea?e  of  court,  is  authorized 
to  amend  it,  the  assent  of  a  grand  jury  not  being  required.^ 

§  88.  The  limitation  in  the  federal  Constitution  restricting  prose- 
cutions for  infamous  crimes  to  presentments  or  indict- 
ments by  a  grand  jury  applies  distinctively  to  federal  luaaiiy 
prosecutions.'    In  Pennsyl?ania  there  is  a  constitutional  ^'^^^^ 
provision  against  proceeding  by  information  in  any  case   f^ouB 
where  an  indictment  lies  ;*  and  the  same  restriction  ex- 
ists in  several  of  the  other  States/     In  the  United  States  courts,  as 
has  been  seen,'  in  New  York,*  and  in  Virginia/  the  limitation  is  con- 
fined to  cases  of  infamous  crime.    In  New  Hampshire,  it  obtains  in 
all  cases  where  the  punishment  is  death  or  confinement  at  hard  labor.' 
Inyermont,a  distinction  of  the  same  character  is  made.'  In  Indiana,^® 
and  in  California,"  a  larger  range  is  given ;  and  so  as  to  Georgia.^'   It 
may,  in  fact,  be  stated  as  a  general  rule,  tiiat  the  provision  in  the  fed- 
eral Constitution,  given  at  the  head  of  this  chapter,  applies  only  to 
cases  in  the  United  States  courts.'^   In  Massachusetts,  it  was  at  one 
time  held  that  all  public  misdemeanors  which  may  be  prosecuted  by 
indictment  may  be  prosecuted  by  information  on  behalf  of  the  Com- 

1  R.  V.  Seawood,  2  Ld.  Ray.  1472 ;  R.  «  State   v.    Mitchell,    1    Bay,  267 ; 

V.  Stedman,  Ibid.  1307;  State  v.  Row-  Cleary  o.  Deliesseline,  1  McCord,  35. 

ley,  12  Conn.  101 ;  State  v.  Stebbins,  •  U.  S.  v.  Shepard,  1  Abb.  U.  S.  431. 

29  Conn.  463 ;  SUte  v.  Weare,  38  N.  H.  «  Const,  art.  7,  §  7. 

314 ;  Com.  v,  Rodes,  1  Dana,  596.  That  ^  Davis'  Cr.  Law,  422. 

an  infonnation  may  be  granted  on  the  ^  Rev.  Stat.  N.  Hamp.  457. 

basis  of  a  qnashed  indictment  see  U.  S.  *  Rev.  Stat.  Verm.  chap.  cii. 

17.  Ronzone,  14  Blatch.  69.    That  it  ^  As  to  limitation  in  Indiana,  see 

does  not  require  either  prior  hearing  or  Davis  v.  State,  69  Ind.  130 ;  Lindsej  v. 

finding  see  U.  S.  v,  MoUor,  16  Ibid.  65.  SUte,  72  Ind.  40 ;  Heanly  r.  State,  74 

Contra  in  Michigan,  Brown  v.  State,  34  Ind.  99. 

Mich.  37.  "  People  v.  Carlton,  57  Cal.  551. 

Under  the  Texas  practice  an  infer-  is  Groves  v.  State,  73  Ga.  205. 

mation  must  be  supported  by  an  afll-  ^  State  v,  Keyes,  8  Vt.  57 ;  Rowan 

davit,  with  which  the  information  must  v.  State,  30  Wis.  129  ;  State  v.  Shum- 

be  in  substantial  conformity,  though  pert,  1  Richards  (S.  C),  N.  S.  85 ; 

technical  conformity  is  not  required ;  Noles  v.  State,  24  Ala.  672.  As  to  Lou- 

Pittman  v.  State,  14Tez.  Ap.  576.    The  isiana,  see  State  v.  Jackson,  21  La.  An. 

information  must  be  in  itself  sufilcient,  574 ;  State  v.  Anderson,   30  La.  An. 

and  cannot  be  helped  out  by  reference  557  ;  State  v.  Woods,  31  La.  An.  267. 

to   the   aflidavit.     Ibid. ;    Lackey   v.  As  to  Illinois  see  Parris  v.  People,  76 

Stote,  14  Tez.  Ap.  164.  111.  274.    As  to  Michigan,  McNamee  v, 

<  Story  on  Const.  $  653.  People,  31  Mich.  473 ;  Turner  v.  Peo- 

*  Const,  art.  9,  §  10.  pie,  33  Mich.  363. 
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monwealth,  unless  the  proeecution  be  restrioted  by  the  statate  to 
indictment.^  Bat  now  by  the  Gen.  Stat.  c.  158,  §  8,  all  criminal 
prosecations  must  be  by  indictment,  except  (1.)  When  informationB 
are  expressly  authorized  by  statute ;  (2.)  In  cases  before  police 
justices ;  and  (3)  In  courts-martial.  In  Connecticut  all  offencea 
not  punished  by  death  or  by  imprisonment  for  life  are  prosecuted 
by  information.*  In  California  there  is  no  longer  any  restriction.' 
In  the  United  States  courts,  crimes  against  the  elective  franchise 
may  be  prosecuted  by  information  filed  by  the  district  attorney.^ 
§  89.  In  the  United  States  courts  it  was  once  said  that,  for  mis* 
,,  demeanors,  which  do  not,  at  common  law,  preclude  the 
crimes  person  convicted  from  being  a  witness,  there  can  be  a 
toroWe  ^  proceeding  by  information,*  and  hence  that  a  person 
f™«e°to  ^^y  ^®  prosecuted  by  information  for  a  violation  of  the 
penitenti-  revenue  laws.'  Severity  of  imprisonment,  it  has  been 
argued,  does  not  by  itself  create  infamy.'  But  where  at 
common  law  disgrace  attaches,  then  the  offence  is  infamous.  On 
principle,  informations,  under  the  federal  Constitution,  should  be 
restricted  to  qium  civil  offences  not  mala  in  re,  or  involving  moral 
turpitude.'    And  it  may  now  be  held  that  in  all  cases  in  which 

1  Com.  o.  Waterborongh,  5   BlaBS.  stealing  from  the  mail  was  not  *Mn£a- 

257|  259.  moos  ;*'  U.  S.  r.  Bargees,   3   MoCr. 

'  2  Swift's  Dig.  371.  278,  where  it  was  held  not  '*  infamons" 

*  People  V.  Campbell,  59  Cal.  243.  to  conspire  to  counterfeit  coin ;  U.  S. 
«  Rev.  Stat.  §  1022.  v.  Field,  21  Blatoh.  330 ;  16  Fed.  Rep. 

*  U.  S.  V.  Mann,  1  Gall.  C.  G.  3;  778,  where  it  was  held  not  *' infamous'* 
U.  8.  V.  Isham,  17  Wall.  496 ;  U.  S.  r.  to  pass  counterfeit  coin ;  U.  S.  v.  Black, 
Boizo,  18  Wall.  125 ;  U.  S.  t;.  WaUer,  4  Sawj.  211 ;  15  Bank.  Reg.  325, 
1  Sawyer  C.  C.  701 ;  U.  S«  v.  Ebert,  where  the  same  was  held  of  secreting 
1  Cent.  L.  J.  205.  See  also  Stookwell  goods  bj  bankrupt ;  U.  S.  v,  Reillej, 
V.  U.  S.,  13  Wall.  531 ;  U.  S.  v.  Max-  20  Fed.  Rep.  46,  where  it  is  held  that 
well,  3  Dill.  275 ;  U.  S.  v.  Block,  15  embezzlement  is  not  "  infamous." 
Bank.  Reg.  325 ;  4  Sawj.  211.  In  U.  S.  v.  Butler,  4  Hughes,  514, 

'  U.  S.  V.  Maxwell,  21  Int.  Rev.  Rec  conspiracy  was  held  infamous ;  in  U.  S. 

148.  V.  Cross,  1  MoArth.  149,  the  term  was 

T  R.  V,  Hickman,  1  Mood.  C.  C.  34 ;  limited  to  cases  where  there  is  a  for- 

People  V.  Whipple,  9  Cow.  707 ;  Com.  feiture  of  civil  rights.    S.  P.,  U.  S.  v, 

V.  Shaver,  3  W.  &  S.  338.  See  Roddick  Brady,  3  Crim.  Law  Mag.  69.    See  also 

V,  State,  4  Tex.  Ap.  82.  U.  S.  v.  Blackburn,  1  N.  T.  Week. 

*  U.  S.  V.  Brady,  3  Crim.  Law  Mag.  Dig.  276.  In  U.  S.  v.  Tarborough,  110 
69  and  note  thereto.  In  conflict  with  U.  S.  651,  the  statute  making  it  indiot- 
the  text  may  be  cited  U.  S.  v.  Wynn,  able  to  conspire  to  abridge  another's 
3  McCr.  266,  where  it  was  held  that  civil  rights  was  held  constitutional; 
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peDitentiarj  imprisonment  is  imposed,  it  is  within  the  contemplation 
of  the  Constitution  that  the  safeguard  of  a  grand  jury  should  be 
secured.^ 

II.   STATUTBS  OF  JEOFAILS  AND  AMRNDlfENT. 

§  90.  No  inconsiderable  portion  of  the  difficulties  in  the  way  of 
the  criminal  pleader,  at  common  law,  have  been  remoyed  By  statutes 
in  England  by  the  T  Geo.  4,  c.  '64,  ss.  20,  21 ;  11  &  SSrln?]?^ 
12  Vict.  c.  46 ;  and  14  &;  15  Vict.  c.  100,  and  in  most  of  be  amend- 
the  States  in  the  American  Union,  by  statutes  containing   formal 
similar  provisions.*    In  some  jurisdictions,  also,  it  is  pro-   mi^un^ 
vided  that  as  to  certain  offences  certain  prescribed  forms  i^ec^Mary. 
shall  be  sufficient.*    Whether  such  statutes  conflict  with  constitu* 
tional  provisions  providing  that  the  indictment  should  notify  the 
defendant  of  the  character  of  the  offence  depends  in  part  upon  the 
words  of  the  Constitution,  in  part  upon  the  degree  in  which  the 
rights  of  the  defendant  are  abridged  by  the  indictment  as  to  which 
the  question  arises.    Supposing  that  the  constitutional  provision, 

and  in  U.  S.  v,  Waddell,  112  U.  S.  As  to  how   fiur   verdiot   onres,  see 

76,  it  was  applied  to  a  oonspiraoj  to  infra,  §  759. 

drive  a  oitisen  of  the  United  States  Merely  clerical  errors,  as  will  be 
from  a  homestead  entry  and  was  held  seen,  may  be  disregarded  in  error,  or 
within  the  statute,  but  it  was  doubted  in  motions  of  arrest  of  judgment, 
whether  the  proceeding  in  such  cases  Infra,  §  273.  An  unauthorized  mate- 
could  be  by  information.  But  now  all  rial  amendment  is  fatal ;  State  v.  Vest, 
crimes  punishable  by  imprisonment  in  21  W.  Ya.  796. 

the  penitentiary  are  infamous  under  *  See,    as    to   liquor    prosecutions, 

this  clause ;  Mackin  r.  U.  S.,  117  U.  S.  Whart.  Grim.   Law,  9th  ed.  §   1530 ; 

348 ;  see  U.  S.  v.  Tod,  25  Fed.  Rep.  815.  and  see  Stote  v.  Comstock,  27  Vt.  553 ; 

A  person,  imprisoned  on  a  conviction  in  State  v.  Amidon,  58  Vt.  524 ;  Hewitt  v. 

such  a  case  on  which  there  has  been  no  State,  25  Tex.  722. 

presentment  by  a  grand  jury,  will  be  That  after  there  has  been  an  amend- 

discharged  on  a  habecu  corpus,   Wilson,  ment,  imprudently  granted,  there  will 

ex  parte,  114  U.  S.  417.  be  a  new  trial,  see  Com.  o.  Foynes,  126 

1  See  Mackin  v.  U.  S.,  117  U.  S.  348.  Mass.  267. 

*  As  Bnglish  oases  may  be  mentioned  As  to  limits,  see  State  v.  Doe,  50 

R.  r.  Larkin,  1  Dears.  C.  G.  365 ;  6  Iowa,  541 ;  McCarthy  v.  State,  56  Miss. 

Cox,  G.  C.  377 ;  R.  v.  Frost,  1  Dears.  294;  State  v.  Finn,  31  La.  An.  408. 

C.  C.  427 ;  R.  v.  Walton,  9  Gox  C.  G.  As  to  waiver  of  constitutional  rights 

297 ;  R.  V.  Sturge,  3  B.  &  B.  734 ;  R.  v.  see  Whart.  Grim.  Law,  9th  ed.  §  145  a, 

Qumble,  12  Gox  G.  G.  248 ;  R.  v.  Bird,  Infra,  §  733. 
12  Gox  G.  G.  257. 
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as  is  sometimes  the  case,  is  simply  a  presentation  of  the  common  law 
rule,  that  the  defendant  is  entitied  to  notice  in  the  indictment  of 
the  charge  against  him/  we  can  adopt  the  following  conclusions : — 

1.  Statutes  which  merely  facilitate  the  pleading  in  a  case,  such  as 
those  providing  that  technical  objections  are  to  be  taken  by  demarrer, 
or  that  defects  of  process  must  be  met  by  motion  to  quash,  or  that 
formal  statements  as  to  time,  place,  tenor,  name,  and  value,  are  open 
to  amendment  on  trial,  or  that  a  substantial  accuracy  of  statement 
shall  be  sufficient,  are  constitutional.'  In  such  cases,  however,  the 
court  may,  if  conducive  to  justice,  require  additional  particulars  to 
be  given  by  the  prosecution.* 

2.  Statutes  which  authorize  forms  which  give  no  substantial  notice 
of  the  offence  are  unconstitutional,^  and  such  is  also  the  case,  as 
to  all  amendments,  in  jurisdictions  in  which  the  Constitution  makes 

I  See,  td  this  effect,   Com.  r.   Phil-  26.    A  Btatate  making  it  unneoessary 

lips,  16  Pick.  211 ;  Com.  v,  Holley,  S  to  set  forth  the  means  hy  which  the 

Qray,  458.  death  occurred  is  constitutional.    State 

s  State  V.  Comstock,  27  Vt.  553 ;  v.  Schnelle,  24  W.  Va.  767 ;  Noles  o. 
Com.  V.  Hollej,  3  Qray,  458 ;  People  v.  State,  24  Ala.  672 ;  Thompson  v.  State, 
Couroy,  97  N.  Y.  62 ;  Crown  o.  Com.,  25  Ala.  41 ;  Newoomb  v.  State,  37  Miss. 
78  Penn.  St.  122;  Qoersen  v.  Com.,  99  397;  Wolf  v.  State,  19  Ohio  St.  24B; 
Penn.  St.  388;  Com.  v,  Sejmonr, -2  Goerson  v.  Com.,  99  Penn.  St.  388; 
Brewst.  567 ;  State  v.  Graves,  45  N.  J.  Rowan  v.  State,  30  Wis.  129.  Contra^ 
L.  347 ;  Cochrane  v.  State,  9  Md.  400 ;  State  v.  Mott,  29  Ark.  147 ;  Clayj  o. 
Hawthorne  v.  State,  56  Md.  530 ;  Sljmer  State,  33  Ark.  561.  As  amendments 
V,  State,  62  Md.  237  ;  Trimble  v.  Com.,  sustained  as  going  to  form,  see  State  o. 
2  Va.  Cas.  143  ;  Lasure  v.  State,  19  Ohio  Freeman,  59  Vt.  661 ;  State  v.  Amidon, 
St.  44 ;  People  v.  Cook,  10  Mich.  164 ;  58  Vt.  524  ;  People  v,  Johnson,  104  N. 
Marvin  v.  People,  26  Mich.  298 ;  Mo-  Y.  213 ;  State  v.  Fonsnette,  38  La.  An. 
Laughlin  v.  State,  45  Ind.  338 ;  Rowan  61 ;  Huff  v.  State,  23  Tex.  Ap.  291.  As 
t;«  State,  30  Wis.  129  ;  State  v.  Hart,  4  to  amendments  of  records  under  Rev. 
Ired.  246 ;  SUte  v.  Schricker,  29  Mo.  Stat.  §  1037,  see  Kelly  v.  IT.  S.,  27  Fed. 
265  ;  State  t«.  Craighead,  32  Mo.  561 ;  Rep.  616.  That  the  statutory  simplifi- 
State  V.  Krnll,  5  Mo.  Ap.  589 ;  Noles  cation  of  criminal  pleading  does  not 
r.  State,  24  Ala.  672 ;  Thompson  v.  abrogate  the  judicial  construction  pre- 
State,  25  Ala.  41 ;  Tatum  v.  State,  66  viously  attached  to  the  terms  ordinarily 
Ala.  465 ;  Rocco  i;.  State,  37  Miss.  357 ;  used  in  such  pleading. '  People  v.  Con- 
Peebles  v.  State,  55  Miss.  454  ;  State  v.  roj,  97  N.  Y.  62. 
Mullen,  14  La.  An.  570 ;  State  v.  Chris-  *  Infra,  §  702. 
tian,  30  La.  An.  Pt.  I.  367 ;  SUte  v,  *  State  v.  Learned,  47  Me.  426 ; 
Sullivan,  35  La.  An.  844;  People  v.  State  v.  Mace,  76  Me.  399;  Com.  v. 
Kelly,  6  Call  210 ;  State  v.  Manning,  14  Harrington,  130  Mass.  135  ;  People  v. 
Tex.  402 ;  Townsend  v.  SUte,  5  Tex.  Campbell,  4  Parker  C.  R.  386 ;  KiU 
Ap.  574 ;  Bates  v.  SUte,  12  Tex.  Ap.  row  r.  Com.  89  Penn.  St.  460 ;  Qoerson 
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CHAP,  iil]  caption  akb  commbncement.  [§  91. 

a  bill  found  by  a  grand  jary  a  pre-requisite  to  a  tri{il.^  And  such 
is  the  effect  of  a  ruling,  in  1887)  of  the  Supreme  Court  of  the 
United  States.* 

in.   CAPTION  AND  COMMBNCBMBNT. 

§  91.  The  caption  is  no  part  of  the  indictment.^    It  is  made  up 
from  the  record  of  the  court,  generally' by  the  clerk  or  q^^^^j^  jg 
other  proper  officer  of  the  court,  and  its  office  is  to  state   no  part  of 
the  style  of  the  court,  the  time  and  place  of  its  meeting,  ment,  be> 
the  time  and  place  where  the  indictment  was  found,  and  the   ^nato^^" 
jurors  by  whom  it  was  found.    These  particulars  it  must  profit- 
set  forth  with  reasonable  certainty  for  the  use,  as  will  presently  be 
seen,  of  a  superior  or  appellate  court  to  which  it  may  be  removed.^ 

v.  Com.,  99  Penn.  St.  3B8 ;  Miller  v.  <  Bain,  ez  parte,  121  U.  8.  1.    In 

State,  3  Ohio  St.   476 ;   Williams  r.  this  case  there  was  no  federal  statute 

State,  35  Ohio  St.  175 ;  Com.  v.  Bazzard,  authorizing  the  amendment,  but  the 

5  Grat.  694 ;  Blumenberg  v.  State,  55  reasoning  of  the  court  strikes  at  stat- 

Ifiss.  628 ;  State  v,  Wilburn,  25  Tex.  utory  amendments.   The  constitutional 

738 ;  State  v.  Daugherty,  30  Tez.  360 ;  amendment  in  question  does  not  limit 

Brinster  v.  State,  12  Tez.  Ap.  612;  the  States,  applying  only  to  the  national 

Williams  v.  Stote,   12  Tez.  Ap.  395 ;  government.    Spies  v.  Illinois,  123  U. 

Allen  o.  SUte,  13  Tez.  Ap.  28.  S.   131.    See  U.  S.  v.  Conant,  9  Rep. 

y  See  cases  cited  in  liut  note.  36 ;  9  Cent.  L.  J.  2 ;  Abb.  Nat.  Dig.  686, 

This  question,  supposing  the  const!-  per  Lowell,  J. 

tutional  provisions  are  mere  ezpres-  *  1  Bast  P.  C.  113 ;  Post.  2 ;  Ch.  C. 

sions  of  the  common  law  in  this  re-  L.  327 ;  1  Saund.  250  d,  n.  1 ;  1  Stark, 

spect,  wUl  be  found  elaborately  dis-  C.  P.  238 ;  R.  v.  Marsh,  6  A.  &  B.  236  ; 

cussed  in  Bradlaugh  v.  R.,  L.  R.  3  Q.  State  v.  Gary,  36  N.  H.  359 ;  State  v, 

B.  D.  607  ;  14  Coz  C.  C.  68 ;  cited  in-  Gilbert,  13  Vt.  647 ;  State  v.  Thibeau, 

fra,  §  760.  30  Vt.  100 ;  People  i;.  Jewett,  3  Wend. 

As  to   effect  of   verdict  in    curing  319  ;  People  v,  Bennett,  37  N.  Y.  117 ; 

formal  errors,  see  infra,  §§  400,  759.  State  v.  Price,  6  Halst.  203  ;  Berrian  v. 

See,  however,  a  Pennsylvania  ruling  State,  2  Zab.  9  ;  State  v.  Smith,  2  Har- 

that  the  name  of  the  owner  in  larceny  ring.  532 ;  State  r.  Brickell,  1  Hawks, 

can  be  stricken  out,  and  *' persons  un-  354 ;  State  v.  Haddock,  2  Hawks,  261 ; 

known"  inserted.    Com.  v.  O'Brien,  2  Noles  v.  State,  24  Ala.   672 ;  SUte  v, 

Brewster,  566.     See  Phillii>s  v.  Com.,  Blakely,  83  Mo.  359.    See  other  cases, 

44  Penn.  St.  197 ;  Myers  v.  Com.,  79  infra,  §  93.    In  Whart.  Preo.  vol.  1.  pp. 

Penn.  St.  308,  cited  infra,  §  120.    And  1  et  seq,,  several  forms  of  captions  are 

see,  to  same  general  effect,  Mulrooney  given.    See  Caldwell  v.  State,  3  Bazter, 

V.  SUte,  26  Ohio  St.  326.    As  to  other  429. 

amendments,  see  SUte  v.  Arnold,  50  ^  U.  8.  v.  Thompson,  6  McLean,  56 ; 

Vt.  731 ;  People  9.  Mott,  34  Mich.  80 ;  SUte  v.  Conley,  39  Me.  78 ;  McClure  v. 

Garvin  r.  SUte,  52  Miss.  207.  SUte,    1  Terg.  206,  per  WhiU,  J. ; 
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§  91.]  PLEADING   AND  PRACTICE.  [CHAP.  III. 

It  must  show  that  the  venire  facias  was  retarned,  and  from  whence 
the  jury  came,  or  it  will  be  fatal  on  demurrer.^ 

When  the  indictment  is  retamed  from  an  inferior  court,  in  obe- 
dience to  a  writ  of  eertiorari^  the  statement  of  the  previous  proceed- 
ings sent  with  it  is  termed  the  sckeduley  and  from  this  instrument 
the  caption  is  extracted.'  When  taken  from  the  schedule  it  is  en- 
tered upon  the  record,  and  prefixed  to  the  indictment,  of  which, 
however,  it  forma  no  part,  but  ia  only  the  preamble  which  makes  the 
whole  more  full  and  explicit.'  When  there  has  been  a  removal  by 
certiorari^  its  principal  object,  as  we  have  seen,  is  to  show  that  the 
inferior  court  had  jurisdiction,  and,  therefore,  a  certainty  in  that 
respect  is  particularly  requisite.  Care  must  be  taken  duly  to  set  it 
forth,  for  if  there  be  no  caption,  or  one  that  is  defective,  the  error, 

English  V.  State,  4  Tex.  125 ;  Reeres  v.  oient,  as  the  minate  of  the  olerk  upon 

State,  20  Ala.  33.  the  bill,  at  the  time  of  the  presentment, 

^  State  V,  Hunter,  Peek's  Tenn.  R.  and  the  general  reoords  of  the  term, 

166.    See  State  o.  Fields,   Ibid.  140 ;  will  snpplj  any  defect  in  suoh  preface. 

Bute  V.  Williams,  2  McCord,  301.  SUte  v.  Gilbert,  13  Y t.  647 ;  State  v. 

In  England,  the  caption  in  general  Smith,  2  Harriug.  532. 

does  not  appear  until  the  return  to  a  In  North  Carolina,  it  was  held  that  a 

writ  of  certiorari^  or  a  writ  of  error ;  caption  to  an  indictment  is  onlj  neoes- 

jet  in  cases  of  high  treason  the  de-  sary  where  the  court   acts  under  a 

fendant  is  entitled  to  a  copy  of  it  iu  special  commission.    State  v.  WasdeUi 

the  first  instance  after  the  finding  of  N.  C.  Term,  163. 

the  indictment,  in  order  that  he  may  Qiving  only  the  initials  of  the  first 

be  acquainted  with  the  names  of  the  names  of  the  grand  jurors  is  no  defect, 

jurors  by  whom  it  was  presented.    1  Stone  v.  State,  30  Ind.  115. 

East  P.  C.  113 ;  Post.  2 ;  Ch.  C.  L.  In  Massachusetts  practice,  it  seems, 

327.    As  it  forms  no  part  of  the  indict-  each  indictment  is  framed  with  its  own 

ment  it  has  been  held  no  ground  for  ar-  special  caption,  instead  of  leaving  the 

resting  judgment  that  the  indictment  caption  to  be  made  up,  as  is  the  usual 

does  not  show,  in    its   caption,  that  and  better  course,  from  the  reoords  of 

it  was  taken  in  the  State;  for,  it  is  the  court,  by  the  clerk,  when  the  record 

said,  while  it  stood  on  the  records  of  is  taken  into  another  court.    Yet  even 

the  court  below,  it  appeared  to  be  an  in  Massachusetts,  this  **  caption,'*  if  it 

indictment  of  that  court,  and  when  sent  is  so  to  be  called,  is  purely  formal,  and 

to  the  Supreme  Court,  the  caption  of  is  amendable.    See  Com.  v.  Edwards, 

the  record,  of  which  it  is  a  part,  oflicially  4  Qray,  1.    See  also  State  v.  Conley, 

certified,  renders  it  sufiioiently  certain.  39  Me.  78. 

SUte   V,  Brickell,  1   Hawks,   354 ;   1  *  1  Saund.  309. 

Saunders,  250  d,  n.  1.    If  wholly  omit-  *  2  Hale,  165  ;  Bac.  Ab.  Indictment, 

ted  in  the  court  below,  it  is  said  the  J. ;  Bum,  J.,  Indictment,  ix.  ;  Wil- 

Indiotment  may  nevertheless  be  snifi-  liams,  J.,  Indictment,  !▼• 
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CHAP.  III.]  CAPTION  AKD  OOMMBNCBMBKT.  [§  92. 

in  England,  may  be  taken  advantage  of  on  arrest.^    But  ordinarily 
its  caption  is  not  vitiated  by  mere  surplusage.' 

§  92.  A  formal  statement  in  the  indictment  that  it  was  found  by 
the  authority  of  the  State  is  not  necessary,  if  it  appear, 
from  the  record,  that  the  prosecution  was  in  the  name   tuJ^^ra- 
of  the  State.*    The  caption  must  set  forth  the  court  cyoniy 

reqolrecL 

where  the  indictment  was  found,  as  a  ^^  General  Session 
of  the  Peace,"  « the  Court  of  Oyer  and  Terminer,"  etc.,  "  for  N.  T. 
County,"  etc.,  so  that  it  may  appear  to  have  jurisdiction.^  Next 
to  the  statement  of  the  court  follows  the  name  of  the  place  and 
county  where  it  was  holden,  and  which  must  always  be  inserted  ;* 
and  though  it  may  be  enough,  after  naming  a  place,  to  refer  to  ^^  the 
county  aforesaid,"  yet,  unless  there  be  such  express  reference  to 
the  county  in  the  margin,  or  it  be  repeated  in  the  body  of  the  cap- 
tion, it  will  be  insufficient.*  This  is  necessary  in  order  to  show 
that  the  place  is  within  the  limits  of  the  jurisdiction  f  and,  there- 
fore, whether  the  caption  wholly  omit  the  place,  or  do  not  state  it 
with  sufficient  certainty,  the  proceedings  will  be  alike  invalid, 
though  amendable  ;*  as,  if  it  state  it  to  be  taken  only  at  the  town, 
without  adding  ^'  the  county  aforemid^^^  the  omission  will  vitiate.* 
But  though  the  name  of  the  county  be  left  blank  in  the  margin  of 
an  indictment  for  misdemeanor,  it  is  enough,  in  Virginia,  if  the 
county  be  stated  in  the  body  of  the  indictment.^* 

1  2  Sessions  oases,  316 ;  1  Ch.  C.  L.  ^  R.  v,  Stanbary,  L.  k  C.  12S.    As  to 

327.    See  State  o.  Wasden,  2  Tajlor  Tenue  see  fally  infra,  §  139. 

N.  C.  168;  State  v.Haddook,  2  Hawks,  >  Cro.  Jao.   276;    2  Hale,  166;    2 

461.  Hawk.  o.  25,  s.  128  ;  Bao.  Ab.  Indiot- 

*  Winn  o.  State,  6  Tex.  Ap.  621.  ment,  i. 

>  Oreeson  o.  State,  5  Howard's  Miss.  •  Gro.  Blis.  137,  606,  738,  751 ;  2 
33.  Hale,  166  ;  2  Hawk.  o.  25,  s.  128  ;  Bao. 

«  2  Hale,  165  ;  2  Hawk.  o.  25,  ss.  16,  Ab.  Indictment,  i. ;  Williams,  J.,  In- 

17,    118,   119,   120 ;    Barn's    Justice,  dictment,  iy. ;  U.  S.  v.  Wood,  2  Wheel. 

29th  ed.  by  Chitty  k  Bears,  Indict,  iz. ;  C.  C.  336. 

Dean  v.  State,  Mart,  k  Yer.  127 ;  State  »  Teft  o.  Com.,  8  Leigh,  721. 

V.  Zale,  5  Halst.  348.  For  North  Carolina  oases  see  State  v. 

>  Dyer,  69,  A. ;  Cro.  Jao.  276  ;  2  Lane,  4  Ired.  113 ;  State  v.  Haddook,  2 
Hale,  166  ;  2  Hawk.  o.  25,  s.  128  ;  Ba-  Hawks,  461. 

oon  Ab.  Indictment,  i.  In    Massachusetts,    an    indictment, 

•  2  Hale,  180 ;  3  P.  Wms.  439  ;  1  with  this  caption :  "  Commonwealth 
Sannd.  308,  n. ;  Cro.  Eliz.  137,  606,  of  Massachusetts,  Essex,  to  wit :  At 
738.  the  Court  of  Common  Pleas,  begun 

69 


§  98.]                              PLBADING  AND  PR  ACTIOS.  [CHAP.  III. 

§  93.  Defects  in  the  caption  of  the  indictment,  as  not  naming  the 
judges,  the  jurors,  and  the  county,  which  would  be  fatal  if  the 

and  holden  at  Salem,  within  and  for  It  mnst  appear  on  the  faoe  of  the 
the  oonnty  of  Essex,"  on  a  certain  record,  that  the  hill  was  fonnd  by  at 
daj,  sufficiently  shows  that  it  was  leasttwelve  jarors,  or  itwillbe  insoffi- 
found  at  a  court  held  in  this  Common-  oient.  Cro.  Eliz.  654 ;  2  Hale,  167  ;  2 
wealth.  Ck>m.  v.  Fisher,  7  Gray,  492.  Hawk.  o.  25,  ss.  16, 126 ;  1  Saund.  248, 
See  also  Jeffries  v.  Com.,  12  Allen,  145 ;  n.  1 ;  4  East,  175,  176  ;  Andr.  230 ; 
Com.  o.  Mullen,  13  Allen,  551.  In  the  Bao.  Ah.  Indictment,  i.;  Burn,  J.,  In- 
same  State,  an  indictment  which  pur-  dictment,  iz. ;  Williams,  J.,  Indict- 
ports  hj  its  caption  to  have  been  found  ment,  iv.  Where  the  statute  requires 
.at  a  Court  of  Common  Pleas  for  the  more  than  twelve,  the  requisite  num- 
oountj  of  Hampshire,  and  in  the  hodj  her  must  be  averred.  Fitzgerald  v. 
of  which  <'  the  jurors  of  said  Common-  State,  4  Wis.  395.  They  are  usually 
wealth  on  their  oath  present,"  suffi-  described,  also,  as  ''good  and  lawful 
cientlj  shows  that  it  was  returned  by  men,"  which  is  sufficient ;  2  Hale, 
the  grand  jury  for  the  county  of  Hamp-  167 ;  Cro.  Elis.  751  ;  1  Keb.  629  ;  Cro. 
shire.  Com.  p.  Edwards,  4  Gray,  1.  In-  Jac.  635  ;  State  v.  Price,  6  Halst.  203. 
fra,  §  134.  And  in  Maine,  where  the  See  State  v.  Jones,  4  Halst.  357 ;  but 
record  commenced:  ''State  of  Maine,  this  is  not  in  England  absolutely  es- 
Cumberland,  ss.  At  the  Supreme  sential,  especially  when  the  indiot- 
Court  begun  and  holden  at  Portland,  ment  is  found  in  a  superior  court,  be- 
within  the  county  of  Cumberland,"  it  cause  all  men  shall  be  so  regarded  until 
was  held  that  this  was  sufficient  to  the  contrary  appear.  2  Keb.  366  ;  2 
show  that  the  court  at  which  the  in*  Hawk.  c.  25,  ss.  16,  126 ;  Bao.  Ah.  In- 
dictment was  found  was  holden  for  that  dictment,  i. ;  Burn,  J.,  Indictment,  Iz. ; 
county  in  the  State  of  Maine.  State  v,  Williams,  J.,  Indictment,  iv. ;  Stark. 
Conley,  39  Me.  78.  Infra,  §  139.  For  C.  P.  236-7  ;  R.  v.  Butterfleld,  2  M.  & 
other  rulings  on  captions  see  Davis  v.  R.  522.  See  Jerry  v.  State,  1  Blaokf. 
State,  19  Ohio  St.  270 ;  Lovell  v.  State,  395  ;  Beauchamp  v.  State,  6  Blackf. 
45  Ind.  550 ;  Woodsides  o.  State,  2  299 ;  Bonds  v.  State,  Mart,  k  Yerg. 
How.  Miss.  655  ;  Reeves  v.  SUte,  20  143 ;  State  v.  Glasgow,  Conf.  38  ;  State 
Ala.  33.  See  further,  Davis  v,  Sute,  v.  Taney,  1  Tread.  237.  The  caption 
39  Md.  353.  then  must  state  that  they  are  **  of  the 

In  England  an  indictment  purport-  county  aforesaidf**  or  other  vili  or  pre- 

ing  to  be  presented  by  the  grand  jurors  cinct  for  wfiich  the  court  had  jurisdio- 

"upon  their  oath    and    affirmation"  tion  to  inquire ;  and  if  these  words  are 

need  not  state  the  reasons  why  any  of  omitted    the  whole   will    be  vicious, 

the  jurors  affirmed  instead  of  being  Tipton  v.  State,  Peck's  R.  8  ;  Cornwell  u. 

sworn.    Mulcahy  v.  R.,  3  L.  R.  H.  L.  SUte,  Mart,  k  Yerg.  147 ;  Cro.  Eliz.  667 ; 

Cas.    306;    Com.    v.  Brady,   7    Gray  2  Keb.  160;  2  Hale,  167;  2  Hawk.  o.  25, 

(Mass.),   320.     See,  however,  contra,  ss.  16,  126 ;   Bac.   Ah.  Indictment,  i. ; 

State  V.  Harris,  2  Halst.  361.  Bum,  J.,  Indictment,  iz. ;  Williams, 

Whether    "oath"    or    '*  oaths"    is  J.,  Indictment,  i  v.    The  caption,  by  im- 

averred  is  immaterial.    Com.  v  Sholes,  plication  at  least,  must  show  that  the 

11  Allen,  554  ;  State  v.  Dayton,  3  Zab.  grand  jury  were  of  the  county  where 

49.    Infra,  §  277.  the  indictment  was  taken.    Tipton  v. 
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OHAP.  ni.]  OOMMBNOBMSNT  OF  INDIOTMBNT.  [§  98. 

indictment  were  removed  intp  a  superior  court,  may  be  supplied  in 
the  court  in  which  it  is  taken,  by  reference  to  other  re- 
cords there,^  since  when  the  indictment  remains  in  the   may  be 
court  of  finding  a  caption  is  unnecessary.*    And  it  is  *™®'*^    • 
also  held  that  the  caption  may  be  amended  in  the  Supreme  Court, 


State,  Peck's  Tenn.  R.  308 ;  per  Hay-        In  New  York,  it  was  rnled  that  an 

wood  and  Beck,  JJ.,  eontraf  White,  J. ;  indictment  taken  at  the  sessions  must, 

Woodsidee  v.   State,   2  How.   (Miss.)  in  the  caption,  state  that  the  grand 

655.     It  is    not,  nnder    the   present  Jury  were,  then  and  there,  sworn  and 

practice,  requisite  to  give  the  names  charged ;  the  omission  of  the  words 

of  the  grand  jorors.    R.  v.  Aylett,  6  A.  '*  then  and  there''  heing  fatal  on  mo- 

&  E.  247 ;  R.  v.  Marsh,  6  A.  &  E.  236.  tion  in  arrest  of  judgment ;  People  v. 

If  the  names  are  given,  a  variance  as  Guernsey,  2  Johns.  Cas.  265 ;  but  the 

to  one  of  them  is  not  fatal.    State  v.  contrary  was  held  in  Mississippi,  where 

Norton,  3  Zab.  33  ;  State  v.  Dayton,  it  was  said  that,  if  it  appear  from  the 

Ibid.  49.  record    that    the    grand   jurors  were 

Where  it  appeared  by  the  record  sworn,  it  will  be  presumed  that  they 
that  a  foreman  was  appointed,  and  the  were  then  and  there  sworn.  Wood- 
indictment  was  returned,  signed  by  sides  v.  State,  2  How.  Miss.  R.  655. 
him,  and  the  caption  stated  that  the  ^  Faulkner's  case,  1  Saund.  249  ;  R. 
grand  jury  returned  the  bills  into  court  v,  Davis,  1  C.  &  P.  470 ;  Broome  v, 
by  their  foreman,  it  was  held  suf&cient  R.,  12  Q.  B.  838  ;  U.  S.  v.  Thompson, 
evidence  that  the  bill  was  returned  by  6  McLean,  156  ;  State  v,  Brady,  14  Vt. 
the  authority  of  the  grand  jury.  Gree-  353;  Com.  v,  Mullen,  13  Allen,  551; 
son  9.  State,  5  How.  Miss.  R.  33.  See  Com.  v.  Hlnes,  101  Maes.  33 ;  Dawson 
infra,  §  368.  v.  People,  25  N.  T.  399  ;  State  v.  Useful 

When  an  indictment  purports  to  be  Man.  So.,  42  N.  J.  L.  504 ;  Pennsyl- 

on  the  affirmation  of  some  of  the  grand  vania  v.  Bell,  Add.  173 ;  Com.  v.  Bech- 

jurors,  it  is  said,  in  New  Jersey,  that  tell,  1  Am.  L.  J.  414  ;  Brown  v.  Com., 

it  must  appear  that  they  were  persons  78  Penn.  St.  122 ;  Mackey  t;.  State,  3 

entitled  by  law  to  take  affirmations  Ohio  St.  362  ;  State  v.  Creight,  1  Brev. 

in  lien  of  oaths,  or  it  will  be  fataUy  de-  169  ;  SUte  v.  Murphy,    9  Port.  487; 

fective;    State  v.  Harris,   2  Halsted,  Reeves  v.    State,    20  Ala.   33;    Kirk 

861 ;  but  such  is  not  the  usual  prao-  v.  State,  6  Mo.  469  ;  State  v.  Freeman, 

tice  ;  the  indictment  going  no  further,  21  Mo.  481 ;  Cornelius  v.  State,  7  Eng. 

in  most  States,  than  to  aver  the  fact  of  782 ;  Allen  v.  State,  5  Wis.  329.     As 

its  being  made  on  the  oaths  and  affir-  to  Massachusetts  practice  see  Com.  v. 

mations  of  the  grand  jurors.    Com.  v.  Gee,  6  Cush.  174  ;  Com.   v.  Stone,   3 

Fisher,  7  Gray,  492.  Gray,  453 ;  Com.  v,  CuUon,  11  Gray, 

If  the  caption  omit  to  state  the  grand  1.    As    to   particularity  required    in 

jury  were  sworn,  it  will  be  presumed  Indiana  see  State  i;.  Connor,  5  Blaokf. 

they  were  sworn  ;  at  least  the  recital  325.    As  to  Wisconsin  see  Fitzgerald 

in  the  record  that  *'  the  grand  jury  v.  State,  4  Wis.  395 ;  and  see  cases 

were  elected,  empanelled,  sworn,  and  dted  supra,  §  91. 
charged,"  will  be  sufficient.    McClure        'Wagner  v.  People,  4  Abb.  App. 

V.  State,  1  Yerg.  206,  per  Catron,  J.  Dec.  509« 
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on  proper  evidence  of  the  facts ;  or  tiie  certiorari  may  be  returned 
to  the  court  below,  and  the  amendment  made  there. ^ 

&  94.    It  is  ordinarily  sufficient  for  the   commence- 

Commence-  ,  ,  ,   ,  «.      i       « 

ment  must  ment  to  State  that  the  grand  jurors  of  the  State  or 
and^p^accT  Commonwealth,  inquiring  for  the  particular  county  or 
of  grand       ^^^^y  g^  ^]^q  ^^^q  mg^y  \^Q  0^  ii^qIy  oaths  Or  affirmations 

jorora,  and         •' '  . 

aisothefr      respectively,'    find  the  special    facts  making   up  the 
charge.*    The  authority  of  the  sovereign  is  in  this  way 
vouched.* 

§  95.  It  must  appear  in  the  commencement  of  each  count  of  an 
Each  count  I'^^i^^tmeut  that  it  was  found  by  the  jurors  of  the  parti- 
muet  con-  cular  jurisdiction,  on  their  oaths  or  affirmations,'  and  a 
ment  of '  want  of  such  allegation  in  a  subsequent  count  will  not  be 
^^'  aided  by  such  allegations  in  a  former  count,  where  the  word 

*^  aforesaid,"  or  other  words  of  reference,  are  not  introduced.*    It 

1  State  V.  Jones,  4  Halst.  357  ;  State  Ala.  556 ;  Byrd  v.  State,  1  How.  (Miss.) 

V.  Norton,  3  Zabr.  33 ;  State  v.  Wil-  163 ;    Abram  v.  State,  25  Miss.   589. 

liams,   2  McCord,  301  ;    Vandyke  v.  That  this  should  be  shown  by  caption, 

Dare,  1  Bailey,  65.    See  infra,  §  368.  see  Potsdamer  v.  State,  17  Fla.  895.  As 

*  This  is  essential.  Vanyickle  o.  to  inserting  "good  and  lawfal  men," 
State,  22  Tex.  Ap.  625.  see  Weinzorpflin  v.  SUte,  7  Blackf.  186. 

*  The  commencement  of  an  indict-  The  usual  form  is,  "The  grand  jurors 
ment  in  these  words,  "The  grand  for  the  State  (or  Commonwealth)  of  A., 
jurors  for  the  people  of  the  State  of  inquiring  for  the  city  (or  town)  of  B., 
Vermont,  upon  their  oath,  present,"  upon  their  oaths  and  aflELrmations  re- 
etc.,  is  suf&cient,  on  motion,  in  arrest  speotively  do  present.*'  To  this,  as  a 
of  judgment.  State  v.  Nizon,  18  Vt.  title,  is  prefixed  the  statutory  name  of 
70.  So  when  "  oaths"  and  not  "  oath"  the  court.  See,  for  forms  in  full, 
is  used.     Com.  v.   Sholes,  13  Allen,  Whart.  Prec.  vol.  i.  pp.  8  et  »eq, 

554 ;  State  v.  Dayton,  2  Zabr.  49.  "  Oath"  may  supply  the  place  of 

In  Texas  the  statutory  form  of  com-  "  oaths."    State  o.  Dayton,  3  Zab.  49 ; 

mencement  "  in  the  name  and  by  the  Jerry  v.  State,   1  Blackf.  395.     That 

authority  of  the  State  of  Texas"   is  the  commencement  may  be  amended,  see 

essential,  and  cannot  be  varied.  Saine  Com.  v.  Colton,  11  Gray,  1 ;  State  r. 

V.  State,  14  Tex.  Ap.  144.  Mathis,  21  Ind.  277  ;  State  v.  England, 

<  Savage  v.  State,  18  Fla.  909.  19  Mo.  481. 

B  2  Hale,  167  ;  2  Hawk.  c.  25,  s.  126 ;  The  distinction  between  "  caption" 

Burn,  J.,   Indictment,    ix. ;    State  t;.  and    "commencement"  is  not  main- 

Conley,  39  Me.  78  ;  State  v.  Nixon,  18  tained  by  some  of  our  courts,  both,  by 

Vt.  70;  Com.  v.  Fisher,  7  Gray,  492;  such  courts,  being  called  "caption." 

Young  17.  State,  6  Ohio,  435  ;  Burgess  But  as  both  are  purely  formal,  and  are 

V.  Com.  2  Va.  Cas.  483 ;  Clark  v.  State,  open  to  amendment  by  the  record,  they 

1  Carter,  Ind.  253  ;  State  v,  Williams,  should  be  so  amended  when  £aulty. 

2  McCord,  301 ;  Morgan  v.  SUte,   19  •  R.  v.  Waverton,  17  Q.  B.  562 ;  2 
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is  not  necessary  that  the  oommenoement  should  use  the  term  ^^  grand 
before  jurors,  when  the  rest  of  the  record  shows  that  it  was  ^^  grand 
jurors"  that  was  meant.' 

The  indorsement  upon  an  indictment  is  no  part  of  it«' 

IV.  NAMB  AND  ADDITION  OF  DEFBNDANT  AND   NAME   OF  FR08B0UT0R 

AND  THIRD  PABTIBS. 

1.    As  to  Dtfendant, 

§  96.  The  indictment  must  be  certain  as  to  the  defendant's  name.' 
The  name  should  be  repeated  to  every  distinct  allegation ;   ^^^^  ^^ 
but  it  will  suffice  to  mention  it  once  as  the  nominative  defendant 

should  be 

case  m  one  continuing  sentence.  speciacaiiy 

When  once  given  in  full,  the  name  need  only  be  re-  ^^^^' 
peated  by  the  Christian  title  as  ^^  the  said  John"  or  *^  James,"  as 
the  case  may  be.^    But  each  count  must  describe  the  defendant  by 
his  full  name.' 

§  97.  If  the  surname  of  the  defendant  be  omitted  in  the  pre- 
senting portion  of  an  indictment,  the  defect  is  fatal, 
though  tiie  full  name  be  mentioned  in  subsequent  aU  of  surname 
legations  referring  to  the  name  as  their  antecedent.'  ^  *^ ' 

§  98.  A  plea  in  abatement,  in  the  language  of  Mr.   jjjgtai^^j  ^ 
Chitty,  has  always  been  allowed  when  the  Christian  ^  <»fther 
name  of  the  defendant  is  mistaken,^  but  it  seems  for-   Christian 
merly  to  have  been  supposed  that  an  error  in  the  sur*  be  meUn^ 
name  was  not  thus  pleadable.'    But  it  is  now  the  set-  »*>a*«™e»*- 

Den.  C.  G.  347 ;    State  v.  MoAUister,  An   indictment    against    "  Bdward 

26  Me.  374.     AlUer  when  the  second  Tonej   Joseph    Soott,''    laborers,    in- 

and  sabeeqnent  counts  refer  to  the  first  tended  for  Edward  Toney  and  Joseph 

count  by  the  word '*  aforesaid."    State  Scott,  is  bad.      State   v.    Tonej,   13 

V,  Dnfour,  63  Ind.  567 ;  Chase  v.  State,  Tez.  74. 

50  Wis.  510.  •  SUte  v.  Hand,  1  Eng.  (Ark.)  165. 

1  U.  S.  V.  Williams,  1  CliiT.  C.  C.  5  ;  ^  2  Hale,  176,  237,  238 ;  2  Hawk.  c. 

Com.  V.  Edwards,  4  Graj,  1 ;  State  v,  25,  s.  68 ;  Bac.  Ab.  Ind.  Q.  2,  Misn. 

Pearce,  14  Pla.  158.  B. ;  Bum,  J.,  Indict. ;  Gilb.  C.  P.  217, 

*  CoUins  V,  People,  39  HI.  233.  Washington    o.    SUte,    68   Ala.    85  ; 

*  Bac.  Abr.  Misn.  B. ;  2  Hale,  175 ;  Infra,  §  423. 

Chitty's  C.  L.  167 ;  Enwright  v.  State,  •  2  Hale,  176 ;  2  Hawk.  c.  25,  s.  69 ; 

68  Ind.  567.    See  22  Cent.  Law  J.,  220.  Bam,  J.,  Indict. ;  Williams,  J.,  Misn. 

^  State  V,  Pike,  65  Me.  111.  Bac.  Ab.  Misn.  B. ;  Com.  v.  Domain, 

*  R.  V.  Waters,  1  Den.  C.  C.  356 ;  Brightly  R.  441. 
Com.  V.  Snlliyan,  6  Gray,  478. 
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tied  law  that  a  mistake  in  the  latijer  is  eqaally  fatal  with  one  in  the 
former.^  A  plea  in  abatement  is  the  only  way  to  meet  the 
misnomer  of  the  defendant;  and  this  plea  is  too  late  after  the 
general  issue.' 

When  the  issue  is  tried  on  plea  in  abatement,  if  the  sound  of 
the  name  is  not  affected  by  the  misspellings,  the  error  will  not 
be  material.'  If  two  names  are,  in  original  derivation,  the  same, 
and  are  taken  promiscuously  in  common  use  though  &ey  differ 
in  sound,  yet  there  is  no  variance.^ 

A  blank  in  either  Christian  name  or  surname  is  ground  for 
a  motion  to  quash,  or  plea  in  abatement.' 

§  99.  The  surname  may  be  such  as  the  defendant  has  usually 
gone  by  or  acknowledged;  and  if  there  be  a  doubt  which  one 
of  two  names  is  his  real  surname,  the  second  may  be  added  in 
the  indictment  after  an  alids  dictuiy^  thus,  '^Richard 
ma^b?^  Wilson,  otherwise  called  Richard  Layer,"  Proof  of 
laid  as  an      either  will  be  enough.^ 

§  100.  The  inhabitants  of  a  parish,  in  England,  may 

be  indicted  for  not  repairing  a  highway,  or  the  inhabitants 

tanto  of        of  a  county,  for  not  repairing  a  bridge,  without  naming 

corport^*^      any  of  them.'    And  in  Pennsylvania  it  was  determined, 

>  10  East,  83 ;  Kel.  11,  12.  It  was  onoe  doubted  whether  there 
<  Infra,  §§  106,  423,  426 ;    State  v,    oould  be  an   alias  of   the    Christian 

Bishop,  15  Me.  122;  State  v.  Nelson,  name.      1    Ld.    Raym.    562;    Willes, 

29  He.  329  ;  Smith  v.  Bowker,  1  Mass.  554 ;  Bnm,  J.,  Indict. ;   3  East,  111. 

76 ;  Com.  v.  Lewis,  1  Met.  151 ;  Com.  This  doctrine,  Mr.  Chittj  well  argnes, 

V.  Fredericks,  119  Mass.  199 ;  State  v,  is  not  well  founded ;  for,  admitting 

Drnry,  13  R.  I.  540 ;  Com.  v,  Cherrj,  that  a  person  cannot  hare  two  Chris- 

2  Ya.  Cas.   20 ;  State  v.  White,  32  tian  names  at  the  same  time,  yet  he 

Iowa,  17 ;  Miller  v.  State,  54  Ala.  155 ;  may  be  called   by  two  saoh  names, 

Foster  v.  State,  1  Tex.  Ap.  531.  which  is  sufficient  to  support  a  decla- 

>  10  East,  84 ;  16  East,  110 ;  2  Haw-  ration  or  indictment,  baptism  being 
kins,  c.  27,  s.  81.  Infra,  §  1 19 ;  Whart.  immaterial.  R.  T.  H.  26;  6  Mod. 
Crim.  Ev.  §§  94  et  seq.  As  to  plea,  see  116 ;  1  Camp.  479.  And  Lord  Ellen- 
infra,  §  423.  borough  said  that  for  all  he  knew,  oa 

'  2  Rol.  Ah.   135 ;  Bac.  Ab.  Misn.,  a    demurrer,    **  Jonathan,    otherwise 

where  the  instances  of  this  principle  John,*'    might   be  aU  one   Christian 

are  stated  at  large.  name.    Scott  v.  Scans,  3  East,  111. 

s  Infra,  §§  385,  425.  •  2  RoU.  Abr.  79 ;  Archbold's  C.  P. 

•  Bro.  Misn.  37.  25. 

7  SUte  V.  Graham,  15  Rich.  (S.  C.) 
810.    Eyans  v.  SUte,  62  Ala.  6. 
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that,  where  an  act  of  assembly  directed  " the  president,  ^y  ™*y^ 
managers,  and  company"  of  a  certain  turnpike  road  to   in  corpo- 
remove  a  gate  on  the  road,  an  indictment  would  not  ford?^b». 
lie  against  the ,  president  and  managers,  individually^  dienoe. 
for  not  removing  the  gate.^    In  Maine,  however,  it  is  said,  that 
where  an  offence  is  committed  by  virtue  of  corporate  authority, 
the   individuals    concerned  in  its  commission,  in  their  personal 
capacity,  and  not  as  a  corporation,  must  be  indicted  ;'  and  in 
Virginia  it  has  been  ruled,  still  more  broadly,  that  a  corporation 
cannot  be  impleaded  criminaliter  by  its  artificial  name  at  common 
law.'    But  for  all  disobedience  to  statutes  and  derelictions  of  duty, 
the  better  opinion  is  that  a  corporation  aggregate  may  be  indicted 
by  its  corporate  name ;  which  name  must,  as  a  rule,  be  correctly 
alleged  as  it  existed  at  the  time  of  the  offence.^ 

§  101.  In  several  jurisdictions  it  has  been  determined  that  the 
law  does  not  recognize  more  than  one  Christian  name,  nj^^i^ 
and,  therefore,  when  the  middle  names  of  the  defendant  namea  to 
are  omitted,  the  omission  is  right.'    And  the  same  view   when  es- 
is  taken  in  Ohio  and  Tennessee,  with  the  qualification  '®''^^^* 
that  if  a  middle  name  is  nevertheless  set  out,  it  must  be  proved  as 
laid.'    It  was  held  a  misnomer,  however,  in  Massachusetts,  when 
T.  H.  P.  was  indicted  by  the  name  of  T.  P.^    The  omission  of  the 
first  name,  giving  only  the  middle,  is  fatal,  unless  the  party  is  only 

1  Com.  V.  Demntby  12  Serg.  &  Rawle,  oited  Whart.  Grim.  Law,  9th  ed.  §§ 

389.  91-2. 

*  State  V.  Great  Works,  20  Me.  R.  >  R.  v.  Newman,  1  Ld.  Rajm.  562 ; 
41.  State  V.  Fanj,  13  R.  I.  623 ;  Roosevelt  v. 

*  €k»m.  V.  Swift  Ran  Gap  Tarn-  Gardiner,  2  Cow.  463 ;  People  v.  Cook, 
pikcTCo.,  2  Ya.  Cas.  362.  See  Whart.  14  Barb.  259 ;  Edmondson  v.  State,  17 
Crim.  Law,  9th  ed.  §§  ^1-2.  Ala.  179 ;  State  v.  Manning,  14  Texas, 

«  Whart.    Crim.   Law,    9th   ed.   $§  402 ;  State  v.  Williams,  20  Iowa,  98.  See 

91-2 ;  R.  V.  Great  North  of  England'  State  v.  Smith,  7  Eng.  622 ;  West  v. 

R.  R.  Co.,  9  Q.  B.  315 ;  R.  r.  Major,  State,  48  Ind.  483 ;  SUte  v.  Martin,  10 

etc.,  of  Manchester,  7  El.  k  Bl.  453 ;  Mo.  391. 

R.  p.  Birm.  &  Gioa.  Railway  Co.,  3  >  Prioe  o.  State,  19  Ohio,  423 ;  State  v. 

Ad.  &  El.  Q.  B.  223;  9  C.  &  P.  478  ;  Haghes,  1  Swan.  (Tenn.)  261 ;  but  see 

State  V.  Vermont  C.  R.  R.,  28  Vt.  583 ;  contra.  People  v.  Lockwood,  6  Cal.  205 ; 

Com.  V.  Phillipsbnrg,   10   Mass.   78 ;  Miller  v.  People,  39  111.  457. 

Com.  V.  Dedhsm,  16  Ibid.  142  ;  Com.  "^  Com.  v.  Perkins,  1  Piok.  388.    See 

V.  Demath,  12  S.  &  R.  389.    See  Mo-  to  same  effect.  State  v.  Homer,  40  Me. 

Oarrj  v.  People,  45  N.  Y.  153,  and  cases  438 ;  Com.  i;.  Hall,  3  Pick.  362. 
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known  bj  the  middle  name.^    The  better  view  is  that  when  a  party 
is  known  by  a  combination  of  names,  by  these  he  should  be  described ; 
though  it  is  otherwise  when  he  is  only  known  by  a  single  name.' 
§  102.  Where  names  are  ordinarily  written  with  an  abbreviation, 

Initials  ^^^^  ^'^  ^^  suflScient  in  an  indictment.'  And  where  a 
sufficient  man  is  in  the  habit  of  using  initials  for  his  Christian 
by  party  name,  and  he  is  so  indicted,  and  the  fact  whether  he  was 
himsei .  g^  known  is  put  in  issue,  and  he  is  convicted,  the  court 
will  not  interfere  on  that  ground.^    Even  a  motion  to  quash  will  be 

1  state  V,  Haghes,  1  Swan.  266 ;  State  not  the  parents,  for  a  reason  good  or 

V.  Martin,  .10  Mo.  391.    See  Hardin  v.  bad,  say  that  their  child  should  be 

State,  26  Tez.  113.  baptised  by  the  name  of  B,  C,  D,  F, 

*  Whart.  Grim.  E7.  §  100.  See  Pace  or  H.  ?  I  am  jnst  informed,  bj  a  person 
V.  State,  69  Ala.  231.  of  most  credible  anthority,  that  within 

*  State  V.  Kean,  10  N.  H.  347.  See  his  own  knowledge  a  person  has  been 
Com.  V.  Keloher,  3  Meto.  (Kj.)  484,  baptised  by  the  name  of  T.'  And  in. 
where  '*  Mrs.  «—  Kelcher**  was  held  this  opinion  of  the  chief,  Jastices  Pat- 
snfficient  on  demurrer.  See  contra,  terson,  Wightman,  and  Erie  concurred. 
Gattj  V.  Field,  9  Ad.  &  El.  (N.  S.)  431.  R.  v.  Dale,  15  Jur.  657 ;  5  B.  L.  &  B. 

*  R.  V.  Dale,  17  Q.  B.  64 ;  Tweedy  v.  360."  18  Alb.  L.  J.  127 ;  S.  P.,  Tweedy 
Jarvis,  27  Conn.  42;  Vandermark  v.  v.  Jarvis,  27  Conn.  42. 

People,  47  111.  122 ;  Citj  Conn.  v.  King,  In  Kinnerslej  v,  Knott,  7  C.  B.  980, 
4  McCord,  487 ;  State  v.  Anderson,  3  Mr.  Sergeant  Talfourd  contended  that 
Rich.  172;  SUte  o.  Bell,  65  N.  C.  313;  a  defendant  called  *' John  M.  Knott" 
State  0.  Johnson,  67  N.  C.  58 ;  State  v.  was  not  legally  and  properly  design 
Johnson,  93  Mo.  73, 317 ;  State  v.  Black,  nated,  saying  that  the  letter  M,  stand- 
81  Tex.  560  ;  and  cases  cited  infra,  §§  ing  by  itself,  could  not  be  pronounoed 
115-7.  In  Texas  initials  are  sufficient  and  meant  nothing,  but  that  in  this 
under  statute.  McAfee  v.  State,  14  connection  it  meant  something,  and 
Tex.  Ap.  668.  that  that  something  ought  to  be  stated, 
"  Lord  Campbell,  when  an  objection  for  the  law  forbade  the  use  of  initials 
was  made  to  a  recognisance  taken  be-  in  pleadings.  The  court,  however,  held 
fore  Lee  B.  Townshend,  Esq.,  and  I.  that  M  was  not  a  name.  Maule,  J., 
H.  Harper,  Esq.,  that  only  the  initials  said  that  vowels  might  be  names,  and 
of  the  Christian  names  of  the  justices  that  in  Sully's  Memoirs  a  Monsieur  D'O 
were  mentioned,  remarked :  '  I  do  not  is  spoken  of ;  but  that  consonants  could 
know  that  these  are  initials  ;  I  do  not  not  be  so  alone,  as  thejr  require  in  pro- 
know  that  they  (the  justices)  were  not  nunciation  the  aid  of  vowels  ;  and  the 
baptized  with  those  names ;  and  I  must  chief  justice  said  that  the  courts  had 
say  that  I  cannot  acquiesce  in  the  dis-  decided  that  thej  would  not  assume 
tinction  that  was  made  in  Lomax  o.  that  a  consonant  expresses  a  name,  but 
Tandels,  that  a  vowel  may  be  a  name,  that  it  stood  for  an  initial  only,  and 
but  a  consonant  cannot.  I  allow  that  that  the  insertion  of  an  initial  instead 
a  vowal  maj  be  a  Christian  name,  and  of  a  name  was  a  ground  of  demurrer, 
why  maj  not  a  consonant  ?  Why  might  In  this  country,  as  we  have  seen,  single 
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refused  when  based  simply  on  the  adoption  of  initials  for  Christian 
names.' 

§  103.  If  a  man,  by  his   own  conduct,  renders  it  p^rty  can- 
doubtful  what  his  real  name  is,  he  cannot  defend  himself  not  dispute 
on  the  ground  of  misnomer,  if  he  be  indicted  by  a  name  cepted  by 
commonly  accepted  by  him.*  ™" 

§  104.  Where  the  name  of  the  defendant  is  unknown,  and  he 
refuses  to  disclose  it,  he  may  be  described  as  a  person  Unknown 
whose  name  is  to  the  jurors  unknown,  but  who  is  per-  party  may 
sonally  brought  before  them  by  the  keeper  of  the  prison  ;*  mateiy  de- 
but  an  indictment  against  him  as  a  person  to  the  jurors  '^'^'^' 
unknown,  without  something  to  ascertain  whom  the   grand  jury 
meant  to  designate,  will  be  insufficient.^    The  practice  is  to  indict 
the  defendant  by  a  specific  name,  such  as  John  No-name,  and  if  he 
pleads  in  abatement,  to  send  in  a  new  bill,  inserting  the  real  name 
which  he  then  discloses,  by  which  he  is  bound.    This  course  is  in 
some  States  prescribed  by  statute.* 

A  known  party  cannot  be  indicted  as  unknown,*  and  if  it  appear 
that  the  grand  jury  knew  the  name,  the  indictment  may  be  quashed.^ 

The  Christian  name  may,  if  necessary,  be  averred  to  be  un- 
known.* 

The  pleading  as  to  unknown  co-conspirators  is  elsewhere  dis- 
cussed.* 

ooDsonants  may  be  names.    18  Alb.  L.  v,  Leong  Qnong,  60  Cal.  107  ;  Whart. 

J.  127.    See  Mead  v.  State,  26  Oh.  St.  Crim.  Ev.  §  96. 

605 ;  State  v.  Brite,  73  N.  C.  26.    But  •  State  v.  Angell,  7  Iredell,  27. 

if  the  reeord  ahow  that  the  initial  is  *  R.  v,  — ^-,  R.  k  R.  489. 

not  the  liill  name,  the  yarianoe  may  be  '  See  Geiger  v.  State,  6  Iowa,  484, 

fatal.    State  o.  Webster,  30  Ark.  166.  where,  under  snoh  a  statute,  it  was 

In  Gerrish  v.  State,  53  Ala.  476,  the  held  necessary  to  give  a  flotitious  name, 

defendant  was  indicted  by  the  name  of  '  Infra,  §  112 ;  Whart.  Crim.  £t.  9th 

F.  A.  Gerrish,  and  he  pleaded  that  his  ed.  §  97.    Geiger  v.  State,  6  Iowa,  484. 

name  was  not  F.  A.  Gerrish,  but  Frank  See,  as  to  Christian  name,  Stone  v. 

Augustus  Gerrish,  and  that  he  was  State,  30  Ind.  115 ;  Wilooz  v.  State, 

generally  known  as  Frank  A.  Gerrish,  31  Tex.  586. 

and  that  this  was  known  to  the  grand  ^  Jones  v.  State,  63  Ala.  27. 

Jury  that  indicted  him.    The  plea  was  *  Kelley  o.  SUte,  25  Ark.  392 ;  Bry- 

held  good.  ant  v.  State,  36  Ala.  270 ;    Smith  v. 

1  U.  S.  V.  Winter,  13  Blatoh.  276.  Bayonne,  23  La.  An.  78. 

*  Kewton  V.  liazwell,  2  Crompt.  &  •  Whart.    Crim.    Law,    9th   ed.    § 

Jer.  2, 16 ;  SUte  v.  Bell,  supra ;  People  1393. 
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§  105.  Stat.  1  Henry  5,  c.  5,  in  force  in  most  of  the  United 
States,  specifies  the  following  additions :  ^^  Estate  or  de- 
moniAw       P^^7  0^  mystery;"  and  also  the  addition  of  the  "towns, 
addition  is    or  hamlets,  or  places,  and  counties  of  which  they  were 
or  be,  or  in  which  they  be  or  were  conversant."*    The 
construction  given  to  the  statute  in  England  has  been,  that  the 
words  "  estate  or  degree"  have  the  same  signification,  and  include 
the  titles,  dignities,  trades,  and  professions  of  all  ranks  and  descrip- 
tions of  men.'    The  omission  of  the  addition  is   at  common  law 
fatal,'  but  in  most  jurisdictions  additions  are  no  longer  necessary.^ 
§  106.  Though,  when  there  is  no  addition,  the  correct  course  at 

Wrong  ad.  <^<^°^o^  ^^^  '^  ^  "i"^^^  J^^^  ^*»«^  **»«r«  '^8  a  misuomer, 
dition  to  be  the  Only  method  of  meeting  the  error  is  by  plea  in  abate- 

met  by  "^  „  ^  •'  ^ 

plea  in  ment.'  The  error,  however,  must  be  one  of  substance ; 
abatement.  ]^^q^q  ^  ^i^^  ^^  abatement  that  James  Baker  is  a  hus- 
bandman, and  not  a  laborer,  being  demurred  to,  was  adjudged  bad.* 

1  See,  as  to  Pennsylyania,  Roberts*  ker,  1  Mass.  76 ;  Ck>xn.  v.  Lewis,  1  Met. 
Dig.  2d  ed.  374.  151 ;  Com.  v.  Demain,  BrighUy  R.  441 ; 

2  2  Inst.  666.  This  statute  is  in  Ljnes  v.  State,  6  Port.  236 ;  Com.  v. 
force  in  Pennsylvania.  Com.  v.  France,  Cherry,  2  Ya.  Cas.  20 ;  State  v.  White, 
3  Brewster,  148.  32  Iowa,  17.     Infra,  §§  385,  423. 

s  Stote  V.  Hughes,  2  Har.  &  MoH.  •  Hanght  v.  Com.,  2  Ya.  Cas.  3.  See, 

479 ;  Com.  v.  Sims,  2  Ya.  Cases,  374.  however.  Com.  v.  Sims,  2  Ya.  Cas.  374. 

As  to  Indiana,  see  State  v.  McDowell,  In  ordinary  cases  it  has  been  held 

6  Blaokf.  49.  sufficient  to  give  the  addition  of  jeo- 

*  Mystery    means    the    defendant's  man  or  laborer.      8  Mod.  51,   52;    1 

trade  or  occupation ;  such  as  merchant,  Str.   556 ;  2  Str.  816 ;  2  Ld.  Raym. 

mercer,  tailor,  schoolmaster,  husband-  1541.    Or  to  tradesmen,  etc.,  the  addi- 

man,  laborer,  or  the  like.    2  Hawk.  c.  tion  of  the  mystery ;   to  widows,  the 

33,  s.   111.    Where  a  man  has  two  addition  of  widows ;  to  single  women, 

trades,  he  may  be  named  of  either.    2  the  addition  of  spinster  or  single  wo- 

Inst.  658.   But  if  a  man  who  is  a  "gen-  man  ;  to  married  women,  usually  thus: 

tleman"  in  England  be  a  tradesman,  ''Jane,  the  wife  of  John  Wilson,  late 

he  should  be  named  by  the  addition  of  of  the  parish  of  C,  in  the  county  of  B., 

gentleman.    2  Inst.  669.    In  all  other  laborer,''    though   ''matron"    is    not 

cases  he  may  be  indicted  by  his  addi-  fatal.    State  v.  Nelson,  29    Me.    (16 

tion  of  degree  or  mystery,  at  the  op-  Shep.)  329.    Laborer  (R.  v,  Franklyn, 

tion    of  his  prosecutor.      See    Mason  2  Ld.  Raym.  1179),  or  yeoman  (2  Inst. 

V.  Bushel,  8  Mod.   51,  52 ;  Horspoole  668),  is  not  a  good  addition  for  a  wo- 

r.    Harrison,    1    Str.    556 ;    Smith  v,  man.    Servant  is  not  a  good  addition 

Mason,    2   Str.    816 ;    2    Ld.  Raym.  in  any  case.    R.  o.  Cheokets,  6  M.  &  S. 

1541.  88. 

'  State  V,  Bishop,  15  Me.  122 ;  State  Any  addition  calculated  to  oast  con- 

V.  Nelson,  29  Me.  329 ;  Smith  v.  Bow-  tempt  or  ridicule  on  the  defendant  is 
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§  107.  The  defendant  must  be  described  as  of  the  town  or  ham- 
let, or  place  and  county,  of  which  he  was  or  is,  or  in 
which  he  is  or  was,  conversant.*    In  most  States,  the  ^t^wBi- 
forms  in  common  use  give  the  addition  of  place,  as  "  late  ?fi^«  ™^* 

^        '  be  given. 

of  the  said  county,"  or  "of  the  county  of ."     The 

place  may  be  averred  to  be  that  of  the  commission  of  the  crime.' 

§  108.  Where  a  father  and  son  have  the  same  name,  and  are 
both  indicted,  the  English  rule  was  to  distinguish  them 
by  naming  one  as  the  elder,  the  other  as  the  younger;'  nmst^be'^ al- 
though such  seems  no  longer  requisite  ;*  and  the  general  ^^^  ^^^^ 
rule  in  this  country  is  that  yunior  is  no  necessary  part  of  kDown  u 
the  name,*  though  it  has  been  held  that  when  L.  W.  and 
L.  W.,  Junior,  being  father  and  son,  lived  in  the  same  place,  and 
the  indictment  avers  certain  acts  to  be  done  by  L.  W.,  evidence  is 
inadmissible  to  show  that  they  were  done  by  L.  W.,  Junior^  it  being 
presumed  L.  W.  in  the  indictment  meant  L.  W.,  Senior.^    In  New 
York,  in  an  early  case,  it  was  said  that  if  a  man  be  known  by  the 
addition  of  ^* junior^*  to  his  name,  an  indictment  against  him  with- 
out that  addition  is  not  conclusive  that  he  is  the  person  indicted.^ 
The  question  is  one  of  usage.    If  a  party  is  commonly  known  as 
"Junior"  or  as  "2d,"  as  such  he  must  be  indicted ;  otherwise  not.' 

bad ;  and  it  baa  been  beld,  in  Maine,  >  State  v.  Orant,  22  Me.  171 ;  SUte 

tbat  the  addition,    "lottery  vender,'*  v,  Weare,  38  N.  H.  314;  Allen  v.  Tay- 

wben  the  defendant  was,  in  fact,  a  lor,  26  Vt.  599 ;    Ck>m.  v.  Perkins,  1 

lottery  broker^  is  bad   on  abatement.  Pick.  388 ;    Com.    v.  Parmenter,   101 

SUte  V.  Bishop,  15  Me.  122.  Mass.  211 ;  People  «.  Cook,  14  Barb. 

Where,  in  an  indictment  against  a  259 ;  People  v,  Ck>llin8,  7  Johns.  549 ; 

woman,  she  is  desoribed  as  A.  B.,  "  wife  McKaj  v.  State,  8  Tex.  376 ;  San  Fran- 

of  C.  D.,"  these  latter  words  are  mere  oisoo  v.  Randall,  54  Gal.  408.    See  Colt 

additions,    or   deecriptio  pereonoB,  and  v.  Starkweather,  8  Conn.  289 ;  Com.  o. 

need  not  be  proved  on  trial.    Com.  v.  East  Boston  Ferry  Co.,  13  Allen,  589. 

Lewis,  1  Met.  151.  •  State  v.  Yittnm,  9  N.   H.  519  ;  R. 

1  Arch.  C.  P.  27.  v.  Bailey,  7  C.  &  P.  264;  eorUra,  R.  o. 

<  Com.  V,  Taylor,  113  Mass.  1.  Peace,  3  Bam.  &  Aid.  579.    In  Com.  v. 

•  1  Bnlst.  183 ;  2  Hawk.  c.  25,  s.  70 ;  Parmenter,  101  Mass.  211,  it  was  held 

Balk.  7.  that  **  W.  R.,  Jr.,*'  might  be  indicted 

^  Hodgson's  case,  1  Lewin  C.  C.  236 ;  as  '*  W.  R.,"  the  second  of  that  name. 

Peace's  case,  3  Bam.  &  Aid.  579 ;  Gey-  ^  Jackson  ez  dem.  Pell  v.  Provost, 

aghty  0.  State,  110  Ind.  103.    Bat  see  2  Cainee,  165. 

R.  V.  Withers,  4  Cox  C.  C.  17.  "  Whart.  Crim.  Br.  §  100. 
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§  110.]  PLBADING  AND  PRAOTIOB.  [OHAP.  III. 

2.  Description  of  Partdes  Injured  and  Third  Parties, 
§  109.  The  statute  of  additions  extends  to  the  defendant  alone, 

Name  only  *^^  ^^®*  ^^*  ^*  *^^  affect  the  description  either  of  the 
of  third  prosecutor,  or  any  other  individuals  whom  it  may  be  ne- 
need  be  cessarj  tQ  name  ;^  and  therefore  no  addition  is  in  such 
^^^'^'  case  necessary,  unless  more  than  two  persons  are  re- 

ferred to  whose  names  are  similar.'  It  is  enough  to  state  a  party 
injured,  or  any  person  except  the  defendant,  whose  name  neces- 
sarily occurs  in  the  bill,  by  the  Christian  and  surname  ;  as,  for  in- 
stance, ^^  on  John  Slycer  did  make  an  assault,  or,  the  '^  goods  of 
John  Nokes  did  steal."  The  name  thus  given  must  be  the  name 
by  which  the  person  is  generally  known,'  including  Christian  as  well 
as  surname.^ 

^  110.  When  the  name  of  a  corporation  is  given,  the 

Corporate  ^  .  ,  ,  .    ,  ,         ,  .^ 

title  most  corporate  title  must  be  stnctly  pursued,  unless  specm- 
be  special,     ^^^[qj^  jg  maje  unnecessary  by  local  statute.' 

1  2  Leach,  861 ;  2  Hale,  182 ;  Barn,  State,  28  Ind.  321 ;  WaUaoe  o.  People, 

J.,  Indictment ;  Bac.  Ab.  Indictment,  63  111.  481. 

G.  2  ;   R.   v.  Graham,  2  Leach,  547  ;  Whether  at  common  law,  in  an  in- 

R.  V,  Ogilyie,  2  G.  &  P.  230;  Com.  v.  dictment  for  stealing  the  goods  of  a  oor- 

Varney,  10  Cash.  402;  thongh  see  R.  poration,  it  is  reqnisite  to  aver  that  the 

V.  Deelej,  1  Mood.  C.  C.  303 ;  4  C.  &  corporation  was  incorporated,  has  been 

P.  578.  mnch  disputed.    That  it  is  necessary 

<  Ibid.  is  ruled  in  SUte  v.  Mead,  27  Vt.  722 ; 

s  Infra,  §§  116,  119 ;  R.  v,  Norton,  Cohen  v.  People,  5  Parker  C.  R.  330 ; 

Rus.  &  Rj.  510 ;  R.  v.  Berriman,  5  C.  Fisher  v.  State,  40  N.  J.  L.  169  ;  Wal- 

&  P.  601 ;  R.  V,  Williams,  7  C.  &  P.  lace  v.  People,  63  111.  451 ;  People  v. 

298  ;  State  o.  Haddock,  2  Ha/w.  162 ;  Schwartz,  32  Cal.  160.    That  it  is  un- 

Walters  v.  People,  6  Park.  C.  R.  16.  necessary,  unless  made  so  bj  statute,  is 

'  Momingstar  v.  State,  52  Ala.  405 ;  ruled  in  R.  v.  Patrick,  1  Leach,  253 ; 
State  V.  Taylor,  15  Kans.  420 ;  Collins  Com.  v,  Phillipburg,  10  Mass.  70 ;  Com. 
V.  State,  43  Tex.  577.  But  when  an  v,  Dedham,  16  Mass.  141 ;  People  v. 
addition  is  stated  descriptively,  a  ya-  McCloskey,  5  Parker  C.  C.  57,  334 ; 
riance  may  be  fatal.  R.  v,  Deeley,  1  People  v,  Jadkson,  8  Barb.  637 ;  Mo- 
Mood.  C.  C.  308 ;  4  C.  &  P.  579  ;  Whart.  Laughlin  v.  Com.,  4Rawle,  464 ;  Fisher 
Crim.  £▼.  S  100.  v.  State,  40  N.  J.  L.  169 ;  Johnson  v. 

s  Supra,  §  100 ;  Whart.  Crim.  Law,  State,  65  Ind.  204.    See  Whart.  Crim. 

9th  ed.  §  941 ;  R.  v.  Birmingham  R.  R.  Law,  9th  ed.  §  716.    The  question  d»- 

S  a.  B.  223 ;  SUte  v,  Vt.  R.  R.,  28  Yt.  pends  upon  whether  the  court  takes 

683 ;  Fisher  v.  State,  40  N.  J.  L.  169 ;  judicial  notice  of  the  charter.    Whart. 

McGary  v.  People,  45  N.  Y.  153  ;  Lith-  on  Br.  §§  292-3. 
gow  V.  State,  2  Ya.  Cas.  296 ;  Smith  v. 
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CHAP,  in.]           INDIOTMENT :    PLBADIKG  09  NAMES.  [§  111. 

§  111.  Where  a  third  person  cannot  be  described  by  name,  it  is 
enough  to  charge  him  as  a  ^^  certain  person  to  the  jurors 
aforesaid  unknown,"^  which,  as  will  presently  be  seen,  is   g^Qg  q^' 
correct,  if  the  party  was  at  the  time  of  the  indictment  ^^^ 
unknown  to  the  grand  jury,  though  he  became  known  as  "  un- 

afterwards.*    A  deoeaoed  person  my  ihos  be  described  '"''"°-" 
as  ^^  unknown,''  when  the  grand  jury  have  no  knowledge  of  his 

name  ;'  and  so  may  the  owner  of  stolen  property  ;^  or  an  assaulted 

1  2  Hawk.  c.  25»  8.  71 ;  2  East  P.  G.  been  supposed  to  have  been  known  to 

651,  781 ;  Cro.  C.  C.  36 ;  Plowd.  85  b ;  the  grand  jury."     R.  v.  Stroud,  1  C. 

Dyer,  97,  286 ;  2  Hale,  181 ;  State  v.  &  K.  187.    A   bastard  is  sufficientlj 

Higgins,  53  Yt.  191 ;  Com.  v.  Tomp-  identified  by  showing  the  name  of  its 

son,  2  Gush.  551;   Gom.   o.  Hill,  11  parent,  thus :  ''Aoertain  Illegitimate 

Gnah.  137 ;  Gom.  v.  Stoddard,  9  AUen,  male  child  then  lately  born  of  the  body 

280  ;  Qoodrich  v.  People,  3  Parker  G.  of  A.  B.  (the  mother.)"     B.  v.  Hogg,  2 

B.  622 ;  Gom.  v.  Sherman,  13  Allen,  M.  &  Rob.  380.    See  B.   v.   Hicks,  2 

248 ;   Willis  v.  People,  1  Scam.  399  ;  Ibid.   302,   where    an  indictment  for 

State  V.  Irvin,  5  Blackf.  343  ;  Brooster  child-murder  was    held    bad   for  not 

p.  State,  15  Ind.  190 ;  State  v.  McGon-  stating  the  name  of  the  child,  or  ao- 

key,  20  Iowa,  574 ;  State  v,  Bryant,  14  counting  for  its  omission.    A  bastard 

Mo.  340 ;  Mackey  o.  State,  20  Tex.  Ap.  must  not  be  described  by  his  mother's 

603.     See  Whart.  Prec.  (2)  n.  ({)•  name  till  he  has  acquired  it  by  reputa- 

A  Ghristian  name  may  be  averred  to  tion.  R.  v.  Glark,  R.  &  R.  358 ;  Wake- 
be  unknown.  Bryant  v.  State,  36  Ala.  field  v,  Mackey,  1  Phill.  R.  134,  contra, 
270 ;  Smith  v.  Bayonne,  23  La.  An.  68.  A  bastard  child,  six  weeks  old,  who 

>  Stra.  186,  497 ;  Gom.  o.  Hendrie,  2  was  baptized  on  a  Sunday,  and  down 
Gray,  503;  Gom.  v.  Intoxicating  Liq-  to  the  following  Tuesday  had  been 
nors,  116  Mass.  21.  See,  as  to  vendee  called  by  its  name  of  baptism  and 
in  liquor  sales,  Whart.  Grim.  Law,  9th  mother's  surname,  was  held  by  Br- 
ed. §  1511.  skine,  J.,  to  be  properly  described  by 

*  R.  V,  Gampbell,  1  Gar,  &  K.  82 ;  both  those  names  in  an  indictment  for 
State  o.  Haddock,  2  Hayw.  348 ;  Reed  its  murder ;  R.  v.  Evans,  8  G.  &  P.  766  ; 
V.  State,  16  Ark.  499.  In  Wade  v,  but  where  a  bastard  was  baptized 
State,  23  Tex.  Ap.  308,  it  was  held  that  **  Eliza,"  without  mentioning  any  sur- 
giving  the  name  of  the  deceased  as  name  at  the  ceremony,  and  was  after- 
*'  Smutty  my  Darling,"  though  pecu-  wards,  at  three  years  old,  suffocated  by 
liar,  was  not  bad.  the  prisoner,  an  indictment  styling  it 

*  2  East  P.  G.  651,  781 ;  1  Gh.  G.  L.  ''  Eliza  Waters,"  that  being  the  moth- 
212 ;  1  Hale,  181 ;  2  B.  &  Aid.  580 ;  er's  surname,  was  held  bad  by  all  the 
Gom.  V.  Morse,  14  Mass.  217 ;  Gom.  v.  judges,  as  the  deceased  had  not  ac- 
Manley,  12  Pick.  173 ;  Whart.  Grim,  quired  the  name  of  Waters  by  reputa- 
Law,  9th  ed.  §  949.  To  support  the  de-  tion.  R.  v.  Waters,  1  Mood.  G.  G. 
scription  of  **  unknown,"  remarks  Mr.  457 ;  2  G.  &  K.  862.  (N.  B.  No  bap- 
Sergeant  Talfourd,  **  it  must  appear  tismal  register,  or  copy  of  it,  was  pro- 
that  the  name  could  not  well  have  duced  at  either  trial.    Semb.:  ''Eliza" 
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§  112.]  PLEADING  AND  PRAOTICS.  [OHAP.  III. 

person.^    Unless  there  be  such  an  averment,  an  indictment  in  which 
the  injured  party  is  not  individuated  cannot  be  sustained.' 

§  112.   But  i£  the  third  party's  name  be  known  to  the  grand 

jury,  or  could  have  been  known  by  inquiry  of  witnesses 
allegation  At  hand,  the  allegation  will  be  improper,  and  the  defen- 
^ven^.     ^^^^  '^^^  ^®  acquitted  on  that  indictment,  though  he 

may  be  afterwards  tried  upon  a  new  one,  in  which  the 

would  have  snfBced.  See  R.  t;.  Strond,  Diokins,  Q.  S.  6tb  ed.  213.  Junior  and 
1  C.  &  K.  187,  and  cases  collected ;  Senior.  The  law  as  to  defendants  on 
Williams  v»  Bryant,  6  M.  &  W.  447.)  this  point  has  been  already  stated, 
In  the  previous  case  of  R.  v,  Clark,  R.  §  108.  In  England,  it  is  said  that  where 
&  R.  358,  an  indictment  stated  the  the  party  injured  has  a  mother  or 
xuurder  of  '*  George  Lakeman  Clark,  a  father  of  the  same  name,  it  is  better  to 
base-born  infant  male  child,  aged  three  style  the  prosecutor  *'  the  younger,'*  as 
weeks,*'  by  the  prisoner,  its  mother,  it  may  be  presumed  that  the  parent  is 
Tho^^hild  had  been  christened  George  the  party  meant ;  for  George  Johnson 
Lakeman,  being  the  name  of  its  reputed  means  G.  J.  the  elder,  unless  the  con- 
father,  and  was  called  so,  and  not  by  trary  is  expressed.  Singleton  v.  John- 
any  other  name  known  to  the  witnesses,  son,  9  M.  &  W.  67.  But  this  was  held 
Its  mother  called  it  so.  There  was  no  immaterial  when  it  is  sufficiently 
evidence  that  it  had  been  called  by  or  proved  who  Elizabeth  Edwards,  the 
obtained  its  mother's  name  of  Clark,  party  described  assaulted,  was,  viz., 
The  court  held  that  the  child  was  in-  the  daughter  of  another  Elizabeth  Ed- 
correctly  described  as  Clark,  and  as  wards.  R.  v.  Peace,  3  B.  &  Aid.  579. 
nothing  but  the  name  identified  him  Where  the  dtlfendant  was  indicted 
in  it,  the  conviction  was  held  bad.  See,  for  the  murder  of  her  bastard  child, 
also,  R.  V.  Sheen,  2  C.  &  P.  634.  How-  whosename  was  to  the  jurors  unknown, 
ever,  in  R.  v.  Bliss,  8  C.  &  P.  773,  an  and  it  appeared  that  the  child  had  not 
indictment  against  a  married  woman  been  baptized,  but  that  the  mother  had 
for  murder  of  a  legitimate  child,  which  said  she  would  like  to  have  it  called 
stated  "  that  she,  in  and  upon  a  cer-  Mary  Ann,  and  little  Mary,  the  indict- 
tain  infant  male  child  of  tender  years,  to  ment  was  held  good.  R.  v.  Smith,  1 
wit,  of  the  age  of  six  weeks,  and  not  Mood.  C.  C.  402  ;  6  G.  &  P.  151. 
baptized,  feloniously  and  wilfully,  etc.,  An  indictment  for  the  murder  of 
did  make  an  assault,"  etc.,  was  held  **  a  certain  Wyandott  Indian,  whose 
insufficient  by  all  the  judges,  as  it  name  is  unknown  to  the  grand  jury," 
neither  stated  the  child's  name,  nor  is  valid,  and  sufficiently  descriptive  of 
that  it  was  *' to  the  jurors  unknown."  the  deceased,  without  an  allegation 
It  is,  however,  sufficient  to  describe  that  the  words  ''Wyandott  Indian'* 
the  child  ''  as  a  certain  male  child,  etc.,  mean  a  human  being.  Reed  v.  State, 
of  tender  age,  that  is  to  say,  about  the  16  Ark.  499. 
age  of  six  weeks,  and  not  baptized,  *  Qrogan  v.  State,  63  Miss.  147. 
born  of  the  body  of  G.  B."  See  2  G.  &  >  Parker  v.  State,  9  Tex.  Ap.  351 ; 
P.  635,  n. ;  R.  v.  Willis,  1  G.  &  K.  722  ;  Rutherford  v.  State,  13  Tex.  Ap.  92. 
see,  also,  R.  v.  Sheen,  2  G.  &  P.  634 ; 
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CHAP.  nL]  INBIOTJIENT :   PLBADINQ  OF  NAMES.  [§  IIS. 

ndstake  is  corrected.^  Discoverj  of  the  name  9nh9equenili/  to  the 
finding  of  the  bill,  however,  is  no  ground  for  acquittal,'  or  arrest  of 
judgment.*  But  the  allegation  that  co-defendants  are  ^^  unknown^' 
is  material,  and  may  be  traversed  under  the  plea  of  not  guilty.^ 
Thus,  an  indictment  will  be  bad  against  an  accessary,  stating  the 
principal  to  be  unknown  to  the  grand  jury,  contrary  to  the  truth, 
and  the  judge  will  direct  an  acquittal.* 

§  113.  The  test  is,  had  the  grand  jury  notice,  actual   or  con- 
structive, of  the  name ;  for  if  so,  the  name  must  be 
averred.*    But  it  is  not  enough  to  defeat  the  bill  that  Aether  ** 
the  same  srand  iury  found  another  bill  specifying  the   ^^*  ^^^^ 

o  o     tf  r        tf     o  was  un- 

"  person  unknown"  as  "J.  L.,"^  and  the  burden  is  on  known  to 
the  defendant  to  prove  knowledge  at  the  time  by  the  jaJj?™" 
grand  jury.* 

It  is  the  approved  practice,  in  cases  of  doubtful  ownership,  to  lay 
the  ownership  in  one  count  in  persons  unknown,  and  in  other  counts 
in  several  persons  tentatively. 


>  2  East  P.  C.  561,  781 ;  SCan^p.  265,  C,  32  N.  T.  466 ;  Whart.  Crim.  Er. 

note  ;  1  Hale,  512 ;  2  Hawk.  c.  26,  8.  §  97. 

71;   2  Leach,  678;   R.  v.  Robinson,  1  *  Barkman  v.State,  8Eng.  (13Ark.) 

Holt,  595  ;  R.  v.  Strondj  2  Mood.  270 ;  703 ;  Cameron  v.  State,  Ibid.  712 ;  Reed 

State  9.  Wilson,  30  Conn.  500 ;  White  v.  State,   16  Ark.  499.     See  Whart. 

V.  State,  35  N.T.  465  ;  Guthrie  o.  State,  Crim.  Er.  §  97 ;  Whar.  Crim.  Law,  9th 

16  Neb.  601 ;  Williamson  r.  State,  13  ed.  §  948. 

Tex.   Ap.   514.     See  Buck  v.  State,  1  ^  S  Camp.  264,  266 ;   2  East  P.  C. 

Ohio  St.  61 ;  Jorasco  r.  State,  6  Tex.  781. 

Ap.  283 ;  Whart.  Crim.  Ev.  §  97.    As  >  R.  v.  Stroud,  1  C.  &  K.  187 ;    R.  v. 

to  unknown  conspirators,  see  Whart.  Robinson,   Holt  N.   P.  595 ;    Com.  v, 

Crim.  Law,  9th  ed.  §§  1393, 1511.  That  Sherman,  13  Allen,  249 ;  Com.  v.  Glover, 

proof  of  a  *'  person  unknown*'  will  not  111  Mass.  401 ;  Blodget  &.  State,  3  Ind. 

sustain  an  averment  of  **  persons  un-  403.    See  Atkinson  v.  State,  19  Tex. 

known,*'  see  Moore  v.  State,  65  Ind.  App.  462. 

213.  f  R.  V.  Bush,  R.  &  R.  372.    See  1 

«  Whart.  Crim.  Ev.   §  97 ;    R.  v.  Den.  C.  C.  361 ;  Com.  ».  Sherman,- 13 

Campbell,  1  C.  &  E.  82  ;   R.  v.  Smith,  Allen,  250. 

1  Mood.  C.   C.  402;  Com.  ».  Hill,  11  s  Whart.  Crim.  Ev.  §  97;  Com.  ». 

Gush.  137 ;  Com.  r.  Hendrie,  2  Gray,  Hill,  11  Cush.  137 ;  Com.  v.  Gallagher, 

503 ;    Zellers  o.    State,   7  Ind.  669 ;  126  Mass.  54.    As  to  liquor  cases,  see 

Cheek  v.  State,  38  Ala.  227 ;  State  v,  Whart.  Crim.  Law,  9th  ed.  §§  1510, 

Bryant,  14  Mo.  340.  1511. 

s  People  p.  White,  55  Barb.  606 ;  S. 
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§  118.]  PLEADINa  A5D  PBAOTtOB.  [CHAP.  IH. 

Immaterial       k  114,  If  the  allegation  in  which  the  misnomer  ap- 

misnomer  '      .    .  .  * 

may  be  re-  pears  is  immaterial,  it  may  be  rejected  as  sarplosage.^ 
iurpinukge.       §  U^*    A  mere  statement  of  the  Christian  name, 

Sufficient  ^^^1^0^^  ^^7  addition  to  ascertain  the  precise  individoal, 

ifdescrip.  is  bad,  because  uncertain.'      But  where  the  pleader 

suntiaiiy  undertakes  to  set  out  the  names  of  a  firm,  a  variance 

correct.  -^^  ^^^  ^^^^j  ^f  ^^^^  ^^^^^  -^  j^^^j  8 

§  116.  A  variance  or  an  omission  in  the  name  of  the  person 
Varian  aggrieved  is  much  more  serious  than  a  mistake  in  the 
in  third        name   or  addition  of  the  defendant,  as  the  latter  can 

party's 

name  is        onlj  be  taken  advantage  of  by  the  plea  in  abatement, 
^^^'  while  the  former  will  be  ground  for  arresting  the  judg- 

ment when  the  error  appears  on  the  record,  or  for  acquittal,  when 
a  variance  arises  on  the  trial.^ 

^  117.  IniticUsj  it  seems,  are  a  sufficient  designation 
may  be  of  the  Christian  name,  if  the  party  uses  and  is  known 
^iti&is^  ^y  ^^^^  initials  ;*  and  at  all  events  caimot  be  excepted 
to  after  verdict.* 
§  118.  As  has  been  already  incidentally  noticed,  a  description  of 
Reputative  &  person  in  legal  proceedings  1by  the  name  acquired  by 
Bufflcient      wputation  has  been  held  sufficiently  certain.^     Thus 

1'  Com.  V,  Hnnti  4  Pick.  252 ;  U.  8.  §§  94  «f  seq.  That  Tarianoe  as  to  middle 

V,  Howard,   3  Sumner,   12  ;  State  v.  name  may  be  fatal,  see  Ibid. ;  Com.  o. 

Farrow,  48  Ga.  30 ;    Whart.  Crim.  Sv.  O'Hearn,  132  Mass.  663 ;  Com.  v.  Bad- 

§  138.     Infra,  §  158.  elej,  145  Mass.  181. 

>  2  Hawk.  c.  25,  s.  71 ;   Bac.   Ab.  *  Mead  v.  State,  26  Ohio  St.  505  ; 

Indictment,  G.   2.     But  see  Starkie,  State  v.   BeU,  65  N.  0.  313 ;   SUte  r. 

171,  172 ;  6  St.  Tr.  805  ;  Moore,  466  ;  Brite,  73  N.  C.  26 ;  Thompson  v.  SUte, 

Dyer,  285  a ;  Eeilw.  25 ;  1  Leach,  248;  48  Ala.  165  ;  SUte  v.  Seelj,  30  Ark. 

2  Leach,  861 ;  2  East  P.  C.  990 ;  2  Haw-  162  ;  SUte  v.  Anderson,  3  Rich.  172  ; 

kins,  c.  25,  s.  72 ;  Martin  v.  State,  6  State  v.  Black,  31  Tex.  560 ;  Yander- 

Hnmph.  204.     Infra,  §  118 ;  Hame  v.  mark  v.  People,  47  111.  122.    See  sa- 

State,  39  Md.  552.    See  Stockton  v.  pra,  §  102.    As  to  Tarianoe  see  Whart. 

SUte,  25  Tex.  772.  Crim.  Ev.  §§  94  et  Mq. 

*  Doane  v.  SUte,  25  Ind.  495 ;  Whart.  ^  Smith  v.  SUte,  8  Ohio,  294. 

Crim.  Ev.  §§  94  et  seq,  ^  R.  v.  Norton,  R.  &  R.  509  ;  R.  o. 

«  1   East  P.  C.   514,   651,    781 ;    2  Berriman,  5  C.  &  P.  601  ;  Anon.,  6  C. 

Leach,  774 ;   1  Ch.  C.  L.  217 ;   State  t;.  &  P.  408 ;  SUte  u.  Bandy,  64  Me.  507 ; 

Sherrill,    81   N.   C.   550 ;  Graham  v.  Waters  v.  People,  6  Parker  C.  R.  16 ; 

State,  40  Ala.  659  ;   Haworth  v.  SUte,  Com.  v.  Trainer,  123  Mass.  414 ;  SUte 

Peck.  89 ;  Osborne  v.  SUte,  14  Tex.  v.  BeU,  65  N.  C.  313 ;  Jones  v.  SUte, 
Ap.  225.    See  fully  Whart.  Crim.  £t. 
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where,  in  a  case  of  homicide,  an  indictment  charges  the  name  of  the 
person  slain  as  Marie  Gardiner,  aiia$  Maria  Bull,  and  the  proof 
shows  her  real  name  to  have  been  Maria  Frances  Ball,  though 
generally  known  by  the  name  in  the  indictment,  it  is  sufficient.^ 

§  119.  Should  the  name  proved  be  idem  sonans  with  that  stated 
in  the  indictment,  and  different  in  spelling  only,  the 
variance  will  be  immaterial.'    Thus,  Segrave  for  Sea-  nam  is 
grave;*    McLauglin    for    McGloflin;*     Chambles    for  •'^<^«««^*- 
Ghambless  ;•  Usrey  for  Userry  ;•  Authron  for  Antrum  ;^  Benedetto 
for  Beniditto  ;•  Whyneard  for  Winyard,  pronounced  Winnyard  ;• 
Petris  for  Petries,  the  pronunciation  being  the  same  ;^®  Hutson  for 
Hudson,^^  form  no  variance.     But  it  has  been  decided  that  when  the 
sound  differs,  the  variance  is  fatal,'*  and  that  McOann  and  McCam,^* 
Shakespear  and  Shakepear,'^  Tabart  and  Tarbart,'*  Shutliff  and 
Shirtliff,^*  Gomyns  and  Cummins  ;^^  are  not  the  same  in  sound.'* 

What  is  idem  sanana  is  for  the  jury.'* 

65  Ga.  147  ;  McBeth  v.  Stote,  60  Miss.        >  R.  v.  Foeter,  R.  &  R.  412. 

81 ;  Whart.  Crim.  Ev.  §  95.  ^^  Petries  o.  Woodworth,  3  Cainee, 

Hence  the    omission    of   an-  initial  219.    See  State  t^.  Upton,  1  Dev.  513. 
middle  name  is  not  fatal.     People  v.       ^  State  v.  Hutson,  15  Mo.  512. 
Ferris,  56  Cal.  142.  ^  Clements  v.  State,  21  Tex.  Ap.  258 ; 

1  State  V.  Gardiner,  Wright's  Ohio  Neiderluok  v.  State,   Ibid.  320;    Mc- 

R.  392.    See,  also,  R.  v.  Willis,  1  Car.  Devro  v.  State,  23  Tex.  Ap.  429.    See 

&  K.  722 ;  O'Brien  v.  People,  48  Barb,  cases  in  22  Cent.  L.  J.  247-8. 
274 ;  Kriel  v.  Com.,  5  Bash  (Ky.),  362 ;       »  R.  o.  Tannett,  R.  &  R.  351. 
People  v.  McGilver,  67  Cal.  55.  ^*  R.  v,  Shakespear,  10  T.  R.  83. 

<  Whart.  Crim.  Ev.  §  96.     See  R.  v.       ^  Bingham  v.  Dickie,  5  Taant.  814. 
Wilson,  2  C.  &  K.  527 ;  1  Den.  C.  C.       ^  I  Chit.  C.  L.  216 ;  3  Chit.   Barn, 

284;  2  Cox  C.  C.  426  ;  State  v.  Bean,  341. 

19  y  t.  530 ;  State  v.  Hare,  95  N.  C.       «  Cruiokshank    v.  Comyns,  24  111. 

682 ;  Point  v.  State,  37  Ala.  148 ;  Don-  602. 

nellj  V.  State,  78  Ala.  453 ;  State  v.       i^  See  Com.  v.  Gillespie,  7  Serg.  &  R. 

Pnllens,  81  Mo.  387 ;  State  v.  Lincoln,  469. 

17  Wis.  579 ;  State  v,  Witt,  34  Kan.       »  R.  v.  Davis,  2  Den.  Q.  C.  231 ;  T. 

488 ;  see  22  Cent.  L.  J.  247,  249,  where  &  M.  557 ;  5  Cox  C.  C.  238 ;  Com.  v. 

a  nnmber  of  illastrations  are  given.  Donovan,  13  Allen,  571 ;  Com.  v.  Jen- 

*  Williams  v.  Ogle,  2  Str.  889.  nings,  121  Mass.  47.    See  People  v. 
«  McLanglin  v.  SUte,  52  Ind.  476.  Cooke,  6  Park,  C.  R.  31.    See  fully 

*  Ward  V.  SUte,  28  Ala.  53.  Whart.  Crim.  Ev.  §§  94  et  te?. ;  22  Cent. 

*  Cresham  v.  Walker,  10  Ala.  370.  L.  J.  247. 

T  State  V.  Scarry,  3  Rich.  68.  It  may  be  stated  in  brief: — 

*  Ahibol  V.  Beniditto,  2  Taunt.  401.         let.  A  variance  in  defendant's  name 
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The  decisions  on  the  subject  of  variance  will  be  found  fully  col- 
lated in  the  treatise  on  Criminal  Evidence  with  which  this  work  is 
to  be  taken  in  connection.^ 

V.  TIMB. 


1.  Ttmb  mubt  bb  avbbreDi  bxtt  not 

OBiniBALLT  MATBRIAL,    §   120. 

2.  What  Pbbcision  u  nbobssabt  ik 

ITS  Statbmbnt,  §  123. 

3.  Initials  and  NumbralSi  §  124. 

4.  DouBLB  AND  Obscurb  Datbs  ;  Con- 

TINUANDOB,  §  125. 


5.  HiBTOBiCAL  Epochs,  §  128. 

6.  HouB,  §  130. 

7.  Thbn  and  There,  §  131. 

8.  Repugnant  Future  or  Impossiblb 

Datbb,  §  134. 
0.  Cases  whbrb  Datb  ib  katbrial, 
§136. 


§  120.  Time  and  place  must  be  attached  to  every  material  fact 

Time  must  ^^^^^^9*  ^^^  *^®  ^^^^  ^^  committing  an  offence  (except 
be  averred  where  the  time  enters  into  the  nature  of  the  offence,  or 
generally  becomes  material  under  a  statute  of  limitations),  may  be 
material.  ^^H  on  any  day  previous  to  the  finding  of  the  bill,*  dur- 
ing the  period  within  which  it  may  be  prosecuted.^ 

or  addition  can  only  be  taken  advan-  C.  R.  363 ;  State  v.  Lyon,  45  N.  J.  272 ; 

tage  of  by  plea  in  abatement.    Sapra,  State  v.  Brown,  24  S.  C.  224 ;  Roberts 

§  106.  V.  State,  19  Ala.  526 ;  State  v.  Walker, 

2d.  A  blank  in  either  Christian  name,  14  Mo.  398  ;  State  v.  Beckwith,  1  Stew- 

surname,  or  addition  of  defendant  oan  art,  318 ;  Sanders  v.  State,  26  Tex.  119 ; 

be  taken  advantage  of  by  plea  in  abate-  State  v.  Slaok,  30  Tex.  354;  People  v. 

ment,  though  the  proper  coarse  is  by  Littlefield,   5    Cal.   355 ;    though    see 

motion  to  quash.    Ibid.  State  v,  Bamett,  3  Kans.  250. 

3d.  Any  variance  in  sound  in   the  *  Williams  v.  State,  12  Tex.  Ap.  226. 

name  of  material  third  parties  is  fatal  ^  Whart.  Crim.  Ev.  §  102 ;  U.  S.  o. 

at  common  law,  it  being  the  duty  of  Bowman,  2  Wash.  C.  G.  328 ;  State  v. 

the  court  to  order  an  acquittal,  though  Williams,  76  Me.  480 ;  State  v.  Havey, 

such  acquittal  is  no  bar  to  a  second  58  N.  H.  377 ;  State  v,  Ingalls,  59  N. 

and  correct  indictment.  Supra,  §§  116,  H.  88 ;  Ck>m.  v.  Dillane,  1  Gray,  483 ; 

119.  Com.  V.  Sego,  125  Mass.  210 ;  People  v. 

The  court  will  determine  by  inspec-  Van  Santvoord,  9  Cow.  660 ;  Turner  vw 

tion  what  is  the  name  as  written  in  People,  33  Mich.  363 ;  State  v.  Swaim, 

the  indictment.    O'Neil  v.  State,  48  97  N.  C.  462 ;  Cook  r.  State,  il  Qa.  53; 

Ga.  66.  SUte  t;.  Gibbe,  6  Baxt.  238 ;  State  v. 

1  Whart.  Crim.  Ev.  9th  ed.  §  96.  Davis,  6  Baxt.  605 ;  State  v.  Bell,  49 

>  1  Chit,  on  Pleading,  4th  ed.     In-  Iowa,  440 ;  State  v.  FerreU,  20  W.  Va. 

dex,  tit.  Time ;  R.  v.  HoUond,  5  T.  R.  759 ;  Wingard  v.  State,  13  Ga.  396 ; 

607 ;  R.  V.  Aylett,  1  T.  R.  69 ;  SUnd.  Shelton  v,  SUte,  1  Stew.  &  Por.  208 ; 

95  a ;  R.  v.  Haynes,  4  M.  &  S.  214 ;  M'Dade  r.  Sute,  20  Ala.  81 ;  McBryde 

State  V,  Baker,  4  Reding.  52 ;  State  v.  v.  State,  34  Ga.  202 ;  State  p.  Magrath, 

Hanson,  39  Me.  337 ;  State  v.  Day,  74  19  Mo.  678. 
Me.  220 ;  Crichton  v.  People,  6  Park. 
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CHAP   ni.]  IKDIOTMBKT:   TIME.  [§  122. 

To  assign  the  day  as  that  of  the  finding  of  the  bill  (unless  there 
be  a  specific  avennent  that  the  ofience  was  prior  to  the  finding),^  or 
subsequent  thereto,  is  bad.' 

If  a  day  certain  be  laid  before  the  finding,  other  insensible  dates 
may  be  rejected  as  surplusage.' 

Where  there  is  a  statute  authorizing  amendments  of  formal  errors, 
and  there  is  no  constitutional  impediment,  dates  when  formal  may 
be  amended/ 

§  121.  The  statement  of  the  day  of  the  month,  in  an  indictment 
for  an  offence  on  Sunday,  though  the  doing  of  the  act  on 
that  day  is  the  gist  of  the  offence,  is  not  more  material  *'  Sunday" 
than  in  other  cases ;  and  hence,  if  the  indictment  charge  Moce  oT 
the  offence  to  have  been  committed  on  Sunday,  though  it  ^^^^* 
names  the  day  of  the  month  which  does  not  fall  on  Sun-   moat  be 
day,  it  is  good,  or  though  the  Sunday  averred  is  not  the 
Sunday  proved.*    But  "  Sunday"  or  "  Sabbath"  must  be  averred.* 

"  Sabbath"  for  "  Sunday"  is  said  to  be  no  variance.^ 

§  122.  A  videlicet  (t.  e.  ^^  that  afterwards,  to  wit,"  etc.)  was 
used  by  the  old  pleaders  when  they  wished  to  aver  a  date  uyi^^^n 
or  other  fact  tentatively,  for  information,  without  bind-  may  intro- 

duco  a 

ing  themselves  to  it  as  a  matter  of  essential  description,  date  tenta- 
a  variance  in  respect  to  which  would  be  fatal.     Hence  it  **^®^y- 
has  been  held  in  England  (though  there  is  some  confusion  in  the 
authorities  in  this  respect)  that  the  videlicet  can,  if  repugnant,  be 
stricken  out  as  surplusage,  when  there  is  enough  remaining  to  make 

1  Com.  V.  Miller,  79  Ky.  451.  298  ;  Com.  v.  Harriaon,  11  Gray,  308  ; 

*  State  V,  Manger,  15  Vt.  291 ;  9Ute  Peoples.  Ball,  42  Barbour,  324 ;  Hooker 
V.  Litch,  33  Vt.  67 ;  Com.  v,  Doyle,  110  v,  SUte,  56  Md.  584 ;  State  r.  Eskridge, 
Mass.  103 ;  Jacobs  v.  Com.,  5  S.  &  R.  1  Swan  (Tenn.),  413 ;  State  v.  Drake, 
316 ;  State  v.  Noland,  29  Ind.  212  ;  Joel  64  N.  C.  589  ;  SUte  v.  Wood,  86  N.  C. 
V,  SUte,  28  Tex.  642 ;  Kincaid  v.  SUte,  708 ;  SUte  v.  Bryson,  90  N.  C.  747. 
8  Tex.  Ap.  465 ;  Lee  v.  SUte,  22  Tex.  Bnt  see  Werner  v.  State,  51  Qa.  426. 
Ap.  547 ;  Williams  v.  State,  12  Tex.  Ap.  For  proof  see  Whart.  Crim.  Ev.  §  106. 
226 ;  Goddard  v.  SUte,  14  Tex.  Ap.  566.  See  Com.  v.  Hoyer,  125  Mass.  209 ;  Pan- 
Infra,  §  134.  oake  v.  SUte,  81  Ind.  630. 

»  Wells  V.  Com.,  12  Gray,  326 ;  SUte  «  See  R.  ».  Trehearne,  1  Mood.  C.  C. 

V.  Fletcher,  13  R.  I.  522 ;  SUte  v.  Wood-  298 ;  Com.  v.  Harrison,  11  Gray,  308  ; 

man,  3  Hawks,  384;  Cook  v.  State,  11  McGowan  v.   Com.,  2  Mete.  (Ky.)  3; 

Ga.  53.    Infra,  §  125.  Frazier  v.  State,  19  Mo.  678 ;  SUte  v. 

^  Myers  v.  Com.,  79  Penn.  St.  308.  Land,  42  Ind.  311 ;  Robinson  v.  State, 

But  see  supra,  §  90.  38  Ark.  548. 

•  R.  V.  Trehearne,  1  Mood,  C.  C.  ^  SUte  v.  Drake,  64  N.  C.  589. 
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§  123.]  PLEADING  AND  PBACTIGB.  [OHAP.  in. 

out  the  charge.^  And  as  a  rule  the  videlieet  relieves  the  pleader 
from  the  necessity  of  proving  a  non-essential  descriptive  averment.' 

After  verdict,  to  support  an  indictment,  and  to  show  that  the 
provisions  of  a  statute  have  been  complied  with,  dates  laid  under 
a  videlicet  may  be  taken  to  be  true,'  and  as  properly  averred.^ 

Before  verdict,  however,  and  at  common  law,  dates  laid  in  a 
videlicet^  when  time  is  material,  may  be  traversed;  and  hence, 
if  laid  insensibly,  will  vitiate  the  context.  In  other  words,  when 
an  allegation  is  material,  accuracy  in  stating  it  cannot  be  dispensed 
with  by  thrusting  it  into  a  videlicet^ 

§  123.  It  is  requisite,  with  some  exceptions,  to  name  both  the 
day  and  year.  The  month  without  the  year  is  insuffi- 
to  date  is  cient,'  and  so  when  the  month  is  given  but  the  day  is 
^^^'  left  blank.7    If  the  date  be  laid  in  blank  the  judgment 

will  be  arrested.'  But  in  Pennsylvania,  it  has  been  determined 
that  where  the  commencement  of  the  indictment  was  '*  Decem- 
ber Session,  1818,"  and  the  offence  was  charged  to  have  been 
committed  on  the  twelfth  day  of  August,  in  the  year  afore%a%d^ 
the  time  was  sufficiently  expressed.'  And  it  was  said  in  another 
case  that  it  was  not  fatal  to  aver  the  "  first  March,"  instead  of 
the  first  day  of  March. ^'  On  the  other  hand,  an  indictment,  not 
containing  the  year,  but  referring  to  the  caption  (which  does 
contain  the  year)  in  this  manner,  ^^in  the  year  of  our  Lord 
aforesaid,"  has  been  held  to  be  bad,  as  the  caption  is  no  part  of 
the  indictment" 

1  Infra,  §  158  a;  Rjalla  v.  R.  (in  «  Com.  Dig.  Ind.  8.  2;  Com.  v.  Grif- 
error),  11  Q.  B.  781 ;  18  L.  J.  M.  C.  fin,  3  Cash.  523. 
69— Ezoh.  Cham.  Bat  see  People  v,  ^  Clark  v.  State,  34  Ind.  436. 
Jackson,  3  Denio,  101;  and  Mallett  v.  >  SUte  v.  Beokwith,  1  Stew.  318; 
Stevenson,  26  Conn.  428  ;  where  the  State  v*  Roaohe,  2  Hayw.  352 ;  Jane 
videlicet  was  held  to  narrow  the  preoed-  v.  State,  3  Mo.  45.*  Under  the  Ton- 
ing averment.  Whart.  Crim.  Ev.  §  141.  nessee  statate  a  blank  as  to  daj  of 

>  1  Green.  Ev.  §  60 ;  1  Ch.  Pi.  317 ;  month  is  not  fatal.    State  v.  Parker,  5 

State  V.  Heck,  23  Minn.  551.  Lea,  568. 

s  Infra,  §  158  a;  R.  v.  Scott,  D.  &  «  Jacobs  v.  Com.,   5  S.  &  R.   315; 

B.  C.  C.  47.  though  see  Com.  v,  Hatton,  5  Gray,  89. 

*  State  t;.  Marphey,  55  Vt.  547.  ^  Simmons    v.     Commonwealth,    1 

s  See  State  v.  Phinney,  32  Me.  440 ;  Rawle,  142. 

Paine  v.  Fox,  16  Mass.  129 ;  State  v.  u  state  v.  Hopkins,  7  Blaokf.  494. 
Hanej,  1  Hawks,  460 ;  2  Saund.  291 ; 
1  Ch.  C.  L.  226. 
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OHAP.  m.]         '  INDIOTMBNT :   TIMB.  [§  125. 

§  124.  It  has  been  said  that  the  omission  of  the  phrase,  *^  the 
year  of  our  Lord,"  is  fatal,^  though  it  is  ruled  that 
A.  D.,  in  initials,  will  be  sufficient  ;*  and  the  better  tiai  accu- 
opinion  is  that  both  may  be  dispensed  with.*     The   ^^'h. 
dates  may  be  given  in  Arabic  figures.^    It  should  be 
averred  which  figures  designate  the  year.      It  is  not  enough  to 
say  «' the  fifteenth  of  June,  1855."' 

In  Massachusetts,  a  complaint  which  charges,  in  words  at  length, 
the  time  of  the  commission  of  an  offence,  is  not  affected  by  the  addi- 
tion, in  figures,  of  the  date  when  the  complaint  is  made.^ 

§  125.  To  aver  that  the  defendant,  on  divers  days,  committed 
an  offence,  is  bad ;  and  so  where  two  distinct  days  are   j^^^^^  ^^ 
averred  ;^  but  it  is  sufficient  to  state  that  on  a  day  speci-  obscure 
fied,  as  well  as  on  certain  other  days,  he  kept  a  gaming-  inade- 
house,  a  tippling-house,  or  a  common  nuisance;    the  ^^^' 
allegation,  ^^  certain  other  days,"  being  rejected  as  surplusage.* 

1  Whitesides  v.  People,  1    Breeae,  6  Blaokf.  533.    In  both  SUtes  this  is 

R.  4 ;  thoagh  see  State  v,  Haddook,  2  oorreoted  hy  statute.    Johnson  p.  State, 

Hawks,  461 ;  SUte  v.  Dickens,  1  Hayw.  2  Dutch.  (N.  J.)  313.    See,  also,  as  to 

406.     Infra,  §  274.  Indiana,  Hiser  v.  State,  12  Ind.  330. 

*  SUte  o.  Reed,  35  Me.  489 ;    State  >  Com.  o.  MoLoon,  5  Qraj,  91. 

V.  Hodgeden,  3  Vt.  481.  *  Commonwealth  v.  Keefe,  7  Gray, 

•  Broome  v.  R.,  12  Q.  B.  834;  State    832. 

V.  Gilbert,  13  Vt.  647 ;  Hall  v.  State,        t  1  Ld.  Rajm.  581 ;  10  Mod.  249 ; 

3  Kelley,   18 ;   Engleman  v.  Stote,  2  2  Hawk.  c.  25,  s.  82 ;  Cro.  C.  C.  36 ; 

Carter  (Ind.),  91 ;  State  v.  Munch,  22  4  Mod.  101 ;  Com.  v.  Adams,  1  Qraj, 

Minn.  67.    Infra,  §  274.  481 ;  SUte  v.  Brown,  3  Murph.  224 ; 

«  Infra,   §  274 ;  SUU  o.   Reed,   35  State  v,  Weller,  3  Marph.  229 ;  State 

Me.  489 ;    SUte  v.  Hodgeden,   3  Vt.  v.  Hayes,  24  Mo.   358 ;    corrected  by 

481;    SUte    v.  Jericho,  40  Vt.   121;  sUtate,    1852,   p.   368;    Hampton    v. 

Com.  V.   Hagarman,    10  Allen,  401 ;  SUte,  8  Ind.  336 ;  SUte  v,  Hendricks, 

Com.   V.  Adams,  1  Gray,   48;  Lasier  Conf.  369.    AlUer  nnder  N.   Y.  stat- 

9.  Com.,  10  (j^rat.  708;  Cady  v.  Com.,  nte.    New  York  v.  Mason,  4  E.   D. 

10  Grat.    776;    SUte   v.  Dickens,    1  Smith,  142.    And  to  aver  a  series  of 

Hayw.    406  ;    SUte    v.    Haddock,    2  blows  on  successive  days,  resulting  in 

Hawks,  461 ;  SUte  v.  Lane,  4  Ired.  death,  is  not  bad.    Com.  v.  Stafford, 

113 ;  SUte  V.  Raiford,   7  Port.   101 ;  12  Cush.  619 ;  and  so  as  to  successive 

SUte  V.   Smith,   Peck,   165 ;  SUte  v.  adulterous    acts,  SUte  v,  Briggs,  68 

Egan,  10  La.  An.  699 ;  Kelly  v.  SUte,  Iowa,  416.     See  Hutchinson  v.  State, 

3  Sm.  &  M.  518;  SUte  v.  Seamons,  1  62  Ind.  553.    In  Kansas  '*  on  or  about" 

Iowa,  418  ;  though  see  con/ra,  at  com-  a  specified  day  does  not  vitiate ;  State 

mon  law  in  New  Jersey  and  Indiana,  o.  Harp,  31  Kan.  496 ;  and  so  in  Mis- 

Berrian  v.  State,  2  Zabriskie,  9  ;  SUte  souri,  State  v.  Findlay,  77  Mo.  338. 
o.  Voshall,  4  Ind.  590 ;  Finch  v.  SUte,        *  SUrkie's  C.   P.  60 ;    U.  S.  v.  La 
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§  125.]  PLBADINO  AND  PRAOTIOB.  [CHAP.  in. 

In  cases  in  which  it  is  necessary  that  a  eontitmando  should  be 
averred  (e.  g.j  in  cases  of  continaoos  bigamy,  or  eontinu- 
^^^^  ous  nuisance^)  the  periods  between  which  the  offence  is 
charged  to  continue  ^lould  be  specified.'  In  such  cases 
it  is  enough  to  say  that  the  offence  was  committed  on  a  day  named, 
and  on  certain  other  days  between  two  days  named,  or  (when  the 
statute  requires)  that  the  offence  continued  between  two  named 
days.'  And  it  has  been  ruled  that  the  offence  must  be  proved  to 
have  been  committed  within  the  period  specified.^  Nor  is  a  cantinu- 
undo  necessary  unless  for  an  essentially  continuous  offence.' 

Without  the  allegation  of  a  cantinuandoj  or  a  tantamount  allega- 
tion of  continuance,  there  can,  on  indictments  for  nuisance,  be  no 
abatement.' 

The  ctmtintiandoj  if  unnecessary,  may  be  rejected  as  surplusage.^ 

Costa,  2  Mason,  129 ;  State  v.  Gofren,  charged  was  oommitted  on  a  certain 

48  Me.  365;  Com.  v.  Pray,  13  Pick,  specified    "day    of    September    now 

359;    Wells  v.  Com.,  12  Gray,   826;  passed^''  is  not  sUted  with  sufficient 

People    V.    Adams,    17    Wend.    475  ;  certainty ;  Com.  v.  Qriffln,  3  Cosh.  523 ; 

State  V.  Jasper,  4  Dev.  323  ;  State  v.  and  so  of  an  indictment  which  charges 

May,  4  Dev.  328;    Cook  v.  State,  11  the  defendant  with  being  a  common 

Ga.  53.  seller  of  spiritnous  and  intoxicating 

1  See  infra,  §  321.  liquors  from  a  day  named  "  to  the  day 

'  As  to  effect  of  one  convicted  of  con-  of  the  finding,  presentment,  and  filing 

tinuons  offence,  see  infra,  §§  474,  5.  of  this  indictment."    Com.  v.  Adams, 

s  See  2  Hawk.  P.  C.  c.  25,  s.  62 ;  U.  4  Gray,  27. 
S.  v.  Fox,  1  Low.  301 ;  U.  S.  v.  La        In  some  jurisdictions,  when  the  of- 

Costa,  2  Mason,  140 ;  State  v.  Mnnger,  fence  is  stated  to  have  been  committed 

15  Vt.  290 ;  State  v.  Temple,  38  Vt.  37 ;  on  a  particular  day,  the  words  *'  on  or 

Wells  V.  Com.,  12  Gray,  326  ;  Com.  p.  about*'  are  treated  as  mere  surplusage. 

Tower,  8  Met.  527 ;  Com.  v.  Tracers,  11  They  could  have  made  no  difference,  it 

Allen,  260 ;  People  v.  Adams,  17  Wend,  has  been  argued,  in  the  proof  required, 

475.    The  limit  may  be  fixed  at  the  and  could  in  no  way  have  prejudiced 

day  of  finding  the  bill.    Com.  v.  Stone,  the  defendant's  rights.  State  v.  Tuller, 

3  Gray,  453 ;  but  see  Com.  v.  Adams,  4  34  Conn.  280 ;  Hampton  v.  State,  8  Ind. 

Gray,  27.    Cf.  State  t;.  Nagle,  14  R.  I.  836.  This,  however,  cannot  be  accepted 

331 ;  State  v,  Briggs,  68  Iowa,  416.  at  common  law.    U.  S.  v,  Crittenden, 

*  Com.  V,  Briggs,  11  Mete.  574.  Hemp.  61 ;  U.  S.  v.  Winslow,  3  Sawyer, 
B  Swancoat  v.  State,  4  Tex.  Ap.  105.  337 ;  State  v.  O'Keefe,  41   Vt.   691 ; 

As  to  continuous  offences,  see  infra,  State  v.  Laud,  42  Ind.  311 ;  Bffinger  v. 

§  321.  State,  47  Ind.  256 ;  Barnhouse  v.  Stote, 

•  Whart.  Crim.  Law,  9th  ed.  §  1426  ;  31  Ohio  St.  39 ;  Morgan  v.  State,  13 
R.  V.  Stead,  8  T.  R.  142.  Florida,  671. 

An  allegation  that  the  offence  therein       ^  State  v.  Nichols,  58  N.  H.  41. 
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OHAP.  IIL]  INDIOTMBNT:   TIME.     .  [^130. 

§  126.  As  a  general  rule,  in  other  cases,  it  is  incorrect 
to  lay  the  offence  between  two  days  specified;^  and,  notbeuid 
therefore,  an  indictment  for  battery,  setting  forth  that  ^^^ 
the  defendant  beat  so  many  of  the  king's  subjects  between  ^^^  ?^^' 
two  specified  days,  is  insufficient.' 

§  127.  In  alleging  a  mere  neglect  or  non-performance,  it  has 
been  held  to  be  unnecessary  to  specify  either  time  or  ^^   ^^ 
place.'    But  this,  as  a  general  principle,  cannot  be  sus-  ^Dce« 
tained.    The  proper  course  is  to  aver  that  the  defend-  have  time 
ant,  at  an  assigned  time,  had  a  particular  duty  imposed  ^^^ 
on  him,  and  that  he,  at  that  time,  neglected  to  discharge  that 
duty.* 

§  128.  In  England,  it  is  the  practice  to  specify  the  year  of  the 
king's  reign,  but  it  is  enough  if  the  time  be  designated  ^^^^ 
by  the  calendar  date.*    And  by  the  common  law  either  be  desig. 

Dated  by 

the  year  of  the  reign,  or  the  calendar  date,  has  been  historical 

sustained.'    With  us  the  uniform  practice  is  to  give  the  ^^^^  ' 
day  and  year  of  the  Christian  era  according  to  the  calendar  ren- 
dering.^ 

§  129.  The  wrong  recital  of  the  date  of  a  statute  is 

immaterial;'  and  such  is  the  case  with   all  erroneous  ^e^^^^ 

recitals  except  those  of  written  or  printed  documents.  ^^^  ^  ^^ 

'^  ^  curate. 

§  130.  As  a  rule,  it  is  unnecessary  to  state  the  hour 
at  which  the  act  was  done,  unless  rendered  so  by  the   Hoar  not 
statute  upon  which  the  indictment  is  framed.'    In  bur-   unieM^re- 
glary,  indeed,  it  is  usual  to  state  it ;  but  allepng  the  J^it™^)*^ 
offence  to  have  been  committed  ^^  in  the  nightj*  without 

1  1  Ld.  Raym.  581 ;  10  Mod.  249 ;  2  84  N.  C.  798 ;  Stote  v.  Behm,  72  Iowa, 

Hawk.  c.  25,  b.  82 ;  Cro.  C.  C.  36 ;  Burn,  533 ;   Caldwell  v.  State,  14  Tex.  Ap. 

J.,  Indict. ;  Williams,  J.,  Indict,  iv. ;  127, 171. 

U.  8.  V.  Patty,  9  Bias.  429 ;  State  v.  >  Kel.  10,  11 ;  2  Hawk.  c.  25,  s.  8 ; 

Baker,  34  Me.  52;  State  v.  Beaton,  79  Barn,  J.,  Indict. ;  Williams,  J.,  Indict. 

Me.  314 ;  State  v.  Temple,  38  Vt.  37.  iv. 

*  4  Mod.  101;  2  Hawk.  c.  25,  s.  82;  •  Com.  Dig.  Indict.  G.  2;  2  Hawk. 
Bum,  J.,  Indict. ;  Williams,  J.,  Indict,  oc.  25,  26,  s.  78. 

Iv. ;  1  Chitty's  C.  L.  216.  »  Bao.  Ab.  Indict.  G.  4. 

•  2  Hawk.  0. 25,  s.  79 ;  SUrkie's  C.  P.        «  People  p.  Reed,  47  Barb.  235. 

61.    Bntsee  Arohbold^sC.  P.  34;  Com.  •2  Hawk.   c.  25,   s.  76.    And  see 

V.  Sheffield,  11  Cash.  178.  Combe  v.  Pitt,  3  Ban*.  1434 ;   R.  v. 

«  See  Whart.  Crim.  Law,  9th  ed.  §§  Clarke,  1  Bolst.  204 ;  2  Inst.  318. 
125, 329,  for  oases.    State  v,  McDowell, 
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§  181,]  PLBADINa  AND  PRAOTiaS.  [OHAP.  UL 

mentioning  the  hour,  has  been  held  to  be  sufficient,^  though  at  com- 
mon law  the  practice  is  to  aver  the  hour.'  If  an  hour  in  the  night 
be  stated,  proof  of  any  hour  of  the  night  will  sustain  the  allega- 
tion.' In  an  indictment  upon  stat.  9  G.  4,  c.  69,  for  unlawfully 
entering,  or  being  in  a  close  by  night  for  the  purpose  of  taking 
game,  armed,  it  is  not  necessary  to  state  the  hour  of  the  night.^ 
§  131.   When  the  time  has  been  once  named  with  certainty,  it  is 

afterwards  sufficient  to'  refer  to  it  by  the  words  then  and 
Say  be^^*^  ^A«r«,  which  have  the  same  effect  as  if  the  day  and  year 
^^d"h^^^"   were  actually  repeated.*    The  mere  conjunction  a»d, 

without  adding  then  and  there j  is  insufficient  to  constitute 
an  adequate  independent  averment,  though  it  may  be  otherwise 
when  the  sense  is  certain  without  the  repetition.'  Thus,  in  an  in- 
dictment for  robbery,  the  allegation  of  time  must  be  attached  to  the 
robbery,  and  not  merely  to  the  assault  ;^  and  in  a  case  of  murder,  it 
is  not  sufficient  to  allege  that  the  defendant  on  a  certain  day  made 
an  assault  and  struck  the  party  killed,  but  the  words  then  and  there 
must  be  introduced  before  the  averment  of  the  stroke,  which  will 
suffice.' 

If  the  words  ^^  then  and  there"  precede  every  material  allegation, 
it  is  sufficient,  though  these  words  may  not  precede  the  conclusions 
drawn  from  the  facts.'    But  ^^  then  and  there"  have  been  held  only 

1  Com.    V.  Williams,  2   Cush.  S82  Ck>in.,  11  S.  &  R.  177;  BUte  v.  Ck>tton, 

(under  statute)  ;  People  v.  Burgess,  35  4  Foster,  143 ;  State  v.  Bailey,  21  Mo. 

Cal.  115.  484;   State  v.  ViTilliamfl,  4  Ind.   235; 

>  1  Hale,  549;  R.  v.  Waddington,  2  Fisk  v.  Stote,   9  Neb.   62.      *<  There 

East  P.  C.  513 ;  2  Hawk.  o.  25,  ss.  76,  situate*'  is  a  good  description.    State 

77 ;  State  v,  G.  S.,  1  Tyler,  295.    And  v.  Reid,  20  Iowa,  413. 

see  ViThart.  Grim.  Law,  9th  ed.  §  817 ;  >  State  v.  Willis,  78  Me.  70. 

Whart.  Crim.  Et.  §  106.  ^  ibid. ;  2  Hale,  173,  178 ;   2  Hawk. 

s  Whart.  Crim.  Law,  9th  ed.  S  817 ;  c.  23,  s.  88;   Cro.  Elii.  739.    See  State 

State  V,  Padgett,  58  N.  H.  377.  v.  Johnson,   12  Minn.  476  ;  State  o. 

«  R.  V.  Davis,  10  B.  &  C.  89 ;  Aroh-  Slack,  30  Tex.  354. 

hold's  C.  P.  35.    When  the  hour  is  >  Though  see  Com.  v.  Bugbee,  infra ; 

given  "  afternoon"  is  not  error,  though  Resp.  v.  Honey  man,  2  Dall.  228 ;  State 

the  hour  shows  the  time  to  have  been  v.  Price,  6  Halst.  210. 

night.     People  v.   Husted,    52   Mich.  •  1  Leach,  529 ;   Dongl.  412 ;   Stote 

624.  r.  Johnson,  1  Walker,  Miss.  E.  392. 

B  2  Hale,   178  ; .  2  Stra.   901 ;   Keil.  See  infra,  §  146. 

100 ;  2  Hawk.  c.  23,  s.  88  ;  c.  25,  s.  78 ;  If  the  indictment  allied  that  the 

Bac.  Ab.  Indict.  G.  4;   Williams,  J.,  defendant  feloniously  and  of   malice 

Indict,  iv. ;  Comyns,  480 ;    Stout    v.  aforethought  made    an  assault,   and 
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to  relate  to  the  day  and  place  first  stated,  and  not  to  a  noctarUer 
afterwards  introduced.^  And  ^Uhen  and  there"  is  insufficient 
where  it  is  necessary  to  prove,  as  part  of  the  description  of  the 
offence,  an  act  at  some  specific  portion  of  a  day,  as  where  it  is 
necessary  to  aver  the  possession  of  ten  or  more  counterfeit  bills  at 
one  time^ 

§  182.  The  word  being  (^Kcistens)  will,  unless  necessarily  con- 
nected with  some  other  matter,  relate  to  the  time  of  the 
indictment  rather  than  of  the  offence ;  and,  therefore,  an  terms  id- 
indictment  for  a  forcible  entry,  on  land  being  the  prose-   "'*®^*®°*- 
outer's  freehold,  without  saying  ^Hhen  being,"   was  held  insuf- 
ficient.'   It  is  otherwise  when  part  of  an  independent  adequate 
averment.^ 

Neither  "  instantly,"*  nor  "  immediately,"*  nor  "  whilst,"^  being 
ambiguous  terms,  can  supply  the  place  of  ^^  then  and  there." 

with  a  certain  sword,   etc.,  then  and  21  Mo.  484.    It  is  adopted  in  Indiana 

there  strnok,  the  previoaa  omission  will  by  statute.    Thajer  v.  State,  11  Ind. 

not  be  material,  for  the  words  feUmU  287. 

ously  and  urith  malice  aforethought y  pre-  In  North  Carolina  it  has  been  held 
▼ioosly  connected  with  the  assault,  are  that  an  indictment  may  contain  enough 
bj  the  words  then  and  there  adequately  to  induce  the  court  to  proceed  to  judg- 
applied  to  the  murder.    See  4  Co.  41,  ment,  if  the  time  and  place  of  making 
b ;   Dyer,  69,  a ;  1  East  P.  C.  346 ;  1  the  assault  be  set  forth,  though  they 
Ch.  C.  L.  221 ;  Whart.  Crim.  Law,  9th  be  not  repeated  as  to  the  final  blow, 
ed.  §  529.  SUte  v.  Cherry,  3  Murph.  7.   See  Jack- 
In    an    indictment  for  breaking  a  son  v.  People,  18  III.  264. 
house  with  intent  to  ravish,   *Hhen  i  Davis  v.  R.,  10  B.  &  C.  89. 
and  there"  is  not  necessary  to  the  in-  *  Edwards  v.  Com.,  19  Pick.  124. 
tent.    Com.  v.  Doharty,  10  Cush.  52.  *  Bao.   Ab.  Indict.  Q.  1 ;   Cro.  Jao. 
An  indictment  which  avers  that  the  639  ;   2  Lord  Raymond,  1467, 1468  ;   2 
defendant,  at  a  time  and  place  named,  Rol.  Rep.  225 ;  Com.  Dig.  Indict.  G.  2. 
feloniously  assaulted  A.  B.,  and  being  *  R.  v.  Boyall,  2  Burr.  832. 
then  and  there  armed  with  a  dangerous  '  1  Leach,  4th  ed.  529  ;  Chitty  C.  L. 
weapon,  did  actually  strike  him  on  his  221 ;  R.  v,  Brownlow,  11  A.  &  E.  119  ; 
head  with  said  weapon,  is  sufficient,  Lester  v.  State,  9  Mo.  666 ;  State  v. 
without  repeating   the  words   '*then  Lakey,   65  Mo.  217;   State  v.  Tester- 
and  there'*  before  the  words  "did  ac-  man,  68  Mo. 408.   See  Com.  v,  Ailstock, 
tually  strike  ;"  the  court  rejecting  the  3  Qrat.  650  ;  State  v.  Cherry,  3  Mur- 
Bnglish  rule  above   stated  requiring  phy,  7  ;  State  v.  Ward,  74  Mo.  253. 
such  rei>etition.     Com.  v,   Bugbee,  4  ^  R.   v,  Francis,   Cunning.  275;    2 
Oray,  206.    This  rule  also  applies  to  Strange,  1015. 
the  averment  of  wounding.    State  v,  ^  R.  v,  Pelham,  8  Q.  B.  959. 
Freeman,  21  Mo.  481 ;  State  v.  Bailey, 
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§  138.  If,  however,  two  times  and  places  have  been  previoasly 
"  Then  and  ^^^^^io^^i^d,  and  afterwards  comes  the  reference  "  then 
there"  can-  and  there,"  or  if  the  antecedent  averment  is  in  any  way 

not  cure  , .  .  ,  i      .    i.  ••!<.• 

ambigui-      ambignous  as  to  time  or  place,  the  indictment  is  defective, 
^  ®*'  because  it  is  uncertain  to  which  it  refers.* 

§  184.  If  the  material  facts  be  stated,  as  to  the  time  or  place, 
with  repugnancy  or  uncertainty,  the  indictment  will  be 
n&nt^'  bad.*  "  The  tenth  of  September  last  past,"  as  we  have 
future,  or  geen,  is  inadequate,  where  there  is  nothing  in  the  indict^ 
dates  are  ment  designating  the  year.'  And  an  indictment  charg- 
ing the  offence  to  have  been  committed  in  November, 
1801,  and  in  the  twenty-fifth  year  of  American  Independence,  has 
been  held  defective,  and  the  judgment  arrested,  because  the  offence 
was  charged  to  have  been  committed  in  two  different  years.^  And 
an  indictment  alleging  the  offence  to  have  been  committed  on  an  im- 
possible day,*  or  a  day  subsequent  to  the  finding  of  the  bill,^  is 
defective.  But  an  indictment  may  be  found  for  a  crime  committed 
after  the  term  commenced  to  which  it  is  returned.^ 

§  185.  When,  as  in  case  of  peijury,  the  time  of  the  alleged  false 

oath  enters  into  the  essence  of  the  offence,  and  is  to  be 

S^'muBt    shown  by  the  records  of  the  court  where  the  oath  was 

be  accu-       taken,  a  variance  in  the  day  is  fatal ;"  thus,  if  the  perjury 

is  averred  to  have  been  committed  at  the  Circuit  Court 

on  the  19th  of  May,  and  the  record  shows  the  court  to  have  been 

1  R.  V.  Bevett,  8  C.  &  P.  639  ;  State       >  People  v,  Mather,  4  Wend.  229 ; 

V,  Jackson,  39  Me.   291 ;   Edwards  v.  Markley  v.  SUte,  10  Mo.  291.    See  Col- 

Com.,  19  Pick.  124 ;  Com.  v.  Bntteriok,  Una  v.  State,  5  Tex.  Ap.  37 ;  Brewer  v. 

100  Mass.  12  ;   C!om.  v.  Goldstein,  114  SUte,  6  Tex.  Ap.  248. 
Mass.  272 ;  Storrs  v.  State,  3  Mo.  9  ;        ^  state  v.  Mnnger,  15  Vt.  291 ;  Stota 

Jane  v.  State,  3  Mo.  61 ;  State  v,  Hayes,  v.  Litoh,  33  Vt.  67 ;  Com.  v,  Doyle,  110 

24  Mo.  358.  Mass.  103 ;  Penns.  v.  McKee,  Add.  36 ; 

*  See  JeflTries  v.  Com.,  12  Allen,  145 ;  Jacobs  v.  Com.,  5  S.  &  R.  316 ;  State  c. 
Hutchinson  o.  State,  62  Ind.  556 ;  Ser-  Noland,   29  Ind.  212  ;  SUte  v.  David- 
pentine  v.  State,  1  How.  (Miss.)  260 ;  son,  36  Tex.  325.    See  supra,  §  120. 
MoMath  V.  State,  55  Qa.  303.  "^  Allen  v.  State,  5  Wis.  329. 

*  Com.  V.  Griffin,  3  Cush.  523.  Supra,  "  Whart.  Crim.  Law,  9th  ed.  §  103 
§  123.  a ;  Green  v.  Rennett,  1  T.  R.  656 ;  Free- 

*  State  V.Hendricks,  Con.  (N.C.)  369.  man  v.  Jacob,  4  Camp.  209;  Pope  v. 
In  Serpentine  v.  State,  1  How.  Miss.  Foster,  4  T.  R.  590 ;  Woodford  v.  Ash- 
260,  an  indictment  giving  the  date  of  ley,  11  East,  508 ;  Restall  v.  Stratton, 
A.  D.  1033  as  that  of  the  commission  of  1  H.  Bl.  49. 

the  offence  was  held  bad  in  error. 
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[§  139. 


holden  on  the  20th  day  of  May,  the  indictment  is  bad  ;^  and  so 
where  the  assignment  is  pointed  at  an  offence  on  a  specific  date.' 

§  186.  Dates  of  bills  of  exchange^avd  other  written  instruments^ 
mast  be  truly  stated  when  necessarily  set  out.'  "Dtxe^  of 

Deeds  must  be  pleaded  either  according  to  the  date   documents 
they  bear,  or  to  the  day  on  which  they  were  delivered.^  correctly 

Sunday^  as  a  designation,  has  been  already  noticed.'  ^^en, 

§  187.  Where  a  time  is  limited  by  general  statute  for  preferring 
an  indictment,  the  time  laid  should  ordinarily  appear  to 
be  within  the  time  so  limited,  or  aver  that  the  case  falls  ^^^  |^ 
within  statutory  exceptions.*    Whether,  when  an  excep-  within  um- 
tion  takes  the  case  out  of  the  statute,  this  should  be 
averred,  will  be  hereafter  discussed.^ 

§  138.  As  is  noticed  more  fully  in  another  work,'  the  in  homi- 
death  in  homicide  should  be  laid  on  a  day  within  a  year  shoufa  be^ 
and  a  day  from  the  time  at  which  the  stroke  is  alleged  to   ^'^^^°  \ 

^  ^  year  and 

have  been  given.  a  day. 

VI.   PLACE. 

[^As  to  conflict  in  cases  of  ventie,  see  Whart,  Crim.  Law,  9th 
ed,  §§  269  et  seq. ;  and  as  to  whether  the  venue  is  to  be  in  the 
place  where  the  offence  was  consummated^  or  in  the  place  where 
the  offender  was  at  the  consummaUon^  see  particularly  Ibid.j 
§  284,  note.    As  to  change  of  venucj  see  infra^  §  602.] 
§  139.  In  England,  at  common  law,  it  was  held  necessary  to  lay 
as  the  place  of  the  commission  of  the  offence,  beside  the   Enou^c^  to 
county,  some  particular  vicinage,  of  such  dimensions  {JJ^hhTju- 
that  all  living  in  it  might  be  supposed  to  have  knowledge   risdiction 


»  U.  S.  r.  M'Neal,  1  OaUis.  387  ;  U. 
S.  V.  Bowman,  2  Wash.  G.  C.  R.  32S. 

*  Com.  V.  Monahan,  9  Gray,  119. 

*  Whart.  Crim.  Br.  §  103  a;  Aroh- 
bold'8  C.  P.  9th  ed.  §  90. 

*  Ibid. 

*  Supra,  §  121. 

*  Whart.  Crim.  Et.  §  105 ;  see  R.  v. 
Brown,  M.  &  M.  163 ;  U.  S.  v.  Wins- 
low,  3  Sawj.  337 ;  State  v.  Hobbs,  39 
Me.  212  ;  Stote  v.  Ingalls,  59  N.  H.  88  ; 
SUte  o.  J.  P.,  1  Tyler,  283 ;  State  v. 
Rost,  8  Blaok.  195  ;  State  r.  Robinson, 


9  Foster,  274;  Hatwood  v.  State,  18 
Ind.  492  ;  Lamkin  v.  People,  94  111. 
101 ;  People  ».  Gregory,  30  Mich.  371 ; 
People  r.  Mill.er,  12  Cal.  291 ;  McLane 
V.  State,  4  Ga.  335  ;  Shelton  v.  State, 
1  St.  &  P.  208  ;  SUte  v.  MoGrath,  19 
Mo.  678  ;  Gill  v.  SUte,  38  Ark.  524  ; 
Anderson  v.  State,  20  Fla.  381 ;  Shoe- 
feroater  v.  State,  5  Tex.  Ap.  207. 

v  Infra,  §  318  ;  see  Whart.  Crim.  Ey. 
§105. 

>  See  Whart.  Crim.  Law,  9th  ed.  § 
577. 
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of  the  transactioQ  to  be  inquired  into.^  By  statute,  however, 
it  is  now  enough  to  aver  the  county  as  the  place  of  the  com- 
mission.' In  the  United  States,  the  latter  practice  is  generally 
accepted  wherever  the  county  is  conterminous  with  the  jurisdiction 
of  the  court,'  though  it  is  otherwise  when  the  jurisdiction  of  the 
court  embraces  but  a  fraction  of  the  county.^ 

It  is  sufficient  if  the  place  stated  correspond  with  the  jurisdiction 
of  the  court.'    This,  however,  is  essential.' 

In  several  jurisdictions,  by  statute,  when  an  offence  is  committed 
near  the  boundary  line  between  two  counties,  it  may  be  averred  to 
be  in  either  county.^ 

The  jurisdiction  of  the  federal  courts,  where  crimes  have  been 
committed  at  sea  or  abroad,  is  discussed  at  large  in  another  work.' 
The  indictment,  when  the  offence  is  alleged  to  have  been  committed 
on  the  high  seas,  must  be  averred  to  have  been  out  of  the  jurisdic- 
tion of  any  State  of  the  United  States.' 

In  such  cases  the  trial  of  the  offence  is,  by  Act  of  April  80, 1790,  to 
be  ^^  in  the  district  where  the  offender  is  apprehended,  or  into  which 
he  may  first  be  brought."  Under  this  statute  a  person  is  triable  in 
the  Southern  District  of  New  York  who,  on  a  vessel  owned  by 
citizens  of  the  United  States,  has  committed  on  the  high  seas  an 
offence  made  penal  by  act  of  Congress ;  has  been  then  put  in  irons 
for  safe  keeping  ;  has,  on  the  arrival  of  the  vessel  at  anchorage  at 
the  lower  quarantine  in  the  Eastern  District  of  New  York,  been 
delivered  to  officers  of  the  State  of  New  York,  in  order  that  he  may 
be  forthcoming  on  trial ;  and  has  been  by  them  carried  into  the 
Southern  District,  and  there  delivered  to  the  marshal  of  the  United 

1  2  Hawk.  0.  22.  Texas,  see  Criticism  on  Chivarrio  v. 

s  SUt.  6  Geo.  4 ;  14  &  15  Viot.  State,  15  Tez.  Ap.  335. 

As  to  venue  in  caption,  see  supra,  "  R.  v.  Stanburj,  L.  &  C.  128 ;  Peo- 

§  d2.  pie  V.  Barrett,  1  Johnson  R.  66 ;  State 

*  Infra,  §  146 ;    Whart.  Crim.  Ey.  v,  G.  S.,  1  Tyler,  295;  State  v.  Jones, 

§  107 ;   Thomas  v.  State,  71  Ga.  44 ;  2  Halsted,  357.    Supra,  §  92. 

People  r.  Lafnente,  6  Gal.  202.   Supra,  ^  Ibid.    CooYl  v.  SUte,  20  Fla.  804; 

§§  92, 107.    That  <*  county"  is  neces-  State  o.  Hinkle,  27  Kan.  308 ;  Torr  v. 

sary,  see  People  v.  Gregory,  30  Mich.  Do,  1  Ariz.  507. 

371.  ^  People    v.  Davis,    66  N.  Y.  95 ; 

«  Infra,   §§   141-2 ;  2  Hale,   P.  C.  Whart.  Crim.  Law,  9th  ed.  §  290. 

166  ;    McBride  v.  State,    10  Humph.  >  Whart.  Crim.  Law,  9th  ed.  §§  266, 

615.     So,  mutatta  mutandiSf  as  to  towns.  269  et  seq. 

Com.  V.  Springfield,  7  Mass.  9.    As  to  *  *  U.  S.  v.  Anderson,  17  Blatoh.  338. 
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States  for  that  district,  to  whom  a  warrant  to  apprehend  and  bring 
him  to  jnstice  was  first  issued.^  Bat  where  the  indictment  charged 
that  an  assault  with  a  dangerous  weapon  was  committed  on  board  a 
vessel  in  the  harbor  of  Guantanamo,  in  the  Island  of  Cuba,  but  there 
was  no  allegation  that  the  place  was  out  of  the  jurisdiction  of  any 
of  the  States,  it  was  ruled  that  the  omission  of  such  an  allegation 
was  fatal,  as  whether  the  place  of  the  offence  was  without  the  juris- 
diction of  any  State  was  material  in  determining  the  question  of 
jurisdiction,  and  was  a  question  of  fact  for  the  jury.'  '^In  Jack- 
elow's  case,  1  Black,  484,"  said  Benedict,  J.,  "  it  was  held  by  the 
Supreme  Court  of  the  United  States  that  the  question  whether  a 
particular  place  be  out  of  the  jurisdiction  of  any  State,  when 
material  in  determining  the  question  of  the  jurisdiction  of  a  court,  is 
a  question  of  fact  to  be  passed  on  by  the  jury ;  and  in  that  case  the 
Supreme  Court  set  aside  a  special  verdict,  which  found  the  offence 
to  have  been  committed  in  the  water  adjoining  the  State  of  Con- 
necticut, between  Norwalk  Harbor  and  Westchester  County  in  the 
State  of  New  York,  at  a  point  five  miles  eastward  of  Lyons'  Point 
(which  is  the  boundary  between  the  States  of  New  York  and  Con- 
necticut), and  one  mile  and  a  half  from  the  Connecticut  shore  at  low- 
water  mark,  on  the  ground  that,  in  the  absence  of  a  finding  by  the 
jury  that  the  place  so  described  was  out  of  the  jurisdiction  of  .any 
State,  it  was  impossible  for  the  court  to  determine  such  to  be  the 
fact." 

§  140.  We  have  discussed,  in  another  volume,'  the  important 
question  whether  it  is  necessary  to  jurisdiction  that  the  y^^j^  ^^ 
offender,  at  the  time  of  the  offence,  should  have  been  !« by  agent, 
within  the  jurisdiction.    We  may  here  notice  that  where   to  be 
an  offence  is  committed  within  a  State  by  means  of  an  of  pif^e  of 
agent,  the  employer  is  guilty  as  a  principal,  though  he  ®"^  ^^^ 
did  not  personally  act  in  that  State,  and  at  the  time  the  offence  wes 
committed  was  in  another  State.     In  such  case,  the  forum  delicti 
eammiasi  has  jurisdiction  of  the  offence,  and,  if  the  offender  comes 
within  the  limits  of  the  State,  has  also  jurisdiction  of  his  person, 
and  he  may  be  arrested  and  brought  to  trial.^    And  the  better 

• 

1  U.  S.  V.  Arwo,  19  Wall.  486.  •  Whart.  Crim.  Law,  9tli  ed.  §§  278, 

s  U.  S.  V.  Anderson,  17  Blatoh.  238 ;    284. 
8  Reporter,  677  (1879).  «  See  Whart.  Crim.  Law,  9th  ed.  §§ 

278  et  seq.,  282. 
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opinion  is  that  the  place  of  the  cofomission  of  the  offence,  as  dis- 
tinguished from  the  place  where  the  offender  at  the  time  stood,  is, 
in  cases  of  conflict,  the  proper  venue. ^ 

§  141.  Where  an  offence  is  committed  within  the  county  of  A., 
and  after  the  commission  of  the  offence  the  coantj  is 
county  Is  divided,  and  the  part  of  the  county  in  which  the  offence 
riBdiction'  ^^^  Committed  is  created  a  new  county  called  B.,  the 
in  court  of  ^^^^^  county  has  jurisdiction  over  the  offence.*  In  such 
locut  de-  case,  however,  the  indictment  may  charge  the  perpetra- 
tion in  the  former  county  while  the  trial  is  in  the  latter.' 

§  142.  Where  there  are  distinct  judicial  districts  in  the  county, 
-When  ^t  is  not  sufficient  that  the  indictment  names  the  county. 

Sud^Mv-  Therefore,  where  the  offence  in  a  District  Court  in  North 
erai  Juris-  Carolina  was  laid  to  have  heen  committed  in  Beaufort 
particular  County,  without  adding  in  the  District  of  Newborn, 
mS^^^^**  judgment  was  arrested.*  And  so  in  all  cases  where  the 
specified,  jurisdiction  is  less  than  the  county.*  And  when  several 
counties  are  in  the  tawuj  it  is  not  enough  to  allege  the  taum^ 

The  court  will  take  judicial  notice  of  statutory  subdivisions  of 
counties.^ 

§  148.  Where  the  caption  gives  the  name  of  the  State,  it  need 
Nam«  of  ^^^  ^  repeated  in  the  indictment.  And  a  complaint 
state  not  made  *^  in  behalf  of  the  State,"  alleging  an  offence  in  a 
in  indict-  particular  city  and  county  (corresponding  in  name  to  a 
^^^^'  city  and  county  of  the  State),  against  a  statute  the  title 

and  date   of  which  are  stated,  and  rightly  describing  a  statute 

1  &ee  this  fdlly  disonssed,  Whart.  McBride  v.  State,  10  Humph.  615.    Sn- 

Crim.  Law,  9th  ed.  §  284,  note ;  and  see  pra,  §  139. 

Roberts  v.  People,  9  Col.  458.  «  Com.  v.  Springfield,  7  Mass.  9. 

>  State  V.  Jones,  4  HalBt.  357 ;  Searey  ^  Ibid.;     Com.     v,    Springfield,     7 

V,  ^tate,  4  Tex.  450.    See  U.  S.  v.  Daw-  Mass.  9 ;  State  v.  Powers,  25  Conn.  48. 

son,  15  How.  U.  S.  467 ;  State  v.  Jaok-  Bat  it  is  said  that  aTerring  a  place  to 

son,  39  Me.  291 ;  State  v.  Fish,  4  Ired.  be  at  <<  W.,"  and  not  at  the  ^'dty" 

219.    Infra,  §  147.    As  differing  from  or  *'town,"  of  ''W.,"  is  not  enough, 

text  see  MoElroj  v.  SUte,  13  Ark.  708.  Com.  r.  Barnard,  6  Oraj,  488.    See, 

3  Jordan  v.  State,  22  Ga.  545 ;   Mo-  however.  Tower  v.  Com.,  Ill  Mass.  117, 

Elroj  V,  State,  13  Ark.  708.   See  infra,  where  it  was  held  that  it  was  enough, 

§  146.  in  error,  to  aver  the  town;  the  oonrt 

*  State  p.  Adams,  2  Battle's  Dig.  taking  notice  that  the  town  was  in  a 
729.  particular  county.  Compare  comments 

*  Taylor  v.  Com.,  2  Va.  Cas.  94;  in  Heard's  Pleading,  81. 
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passed  by  the  legislature  of  the  State,  sufficiently  shows  that  the 
offence  was  committed  within  the  State,  without  any  caption,  or 
yenue  in  the  margin.^  And,  generally,  as  the  name  of  the  State  is 
a8samed,.in  all  the  proceedings,  it  need  not  be  given  in  the  indict- 
ment.' 

§  144.  Of  traniitory  offences  as  they  are  called  (e.  ^.,  g^^^^ 
offences  of  which  the  object  of  the  offence  is  not  neces-  scription  in 
sarily  attached  to  a  particular  spot),  a  variance  as  to  offenoes'^^ 
specification  is  not  fatal  if  jurisdiction  be  correctly  ISl***' 
given.* 

§  145.  But  where  the  case  is  stated  by  way  of  local  description 
and  not  as  a  venue  merely,  a  variance  in  what  are  called  ^^^  ^^^  ^ 
heal  offences  (e.  ^.,  where  the  object  is  necessarily  at-  to  matters 
tached  to  a  place)  is  fatal  */  as  where,  in  an  indictment  descrip. 
for  arson,  the  tenement  was  averred  to  be  in  the  sixth  ^^°' 
ward,  whereas  it  was  in  the  fifth.*     The  same   particularity  is 
required  in  cases  of  stealing  in  a  dwelling-house,  of  burglary,*  of 
forcible  entry  and  detainer,  of  arson,  and  in  all  cases  where  a  stat- 
ute makes  a  special  locality  essential.    In  such  cases,  where  the 
situation  of  the  premises  is  especially  laid,  the  description  must  be 
strictiy  proved.^    Under  the  same  head  are  to  be  included  injuries 
to  machinery  permanentiy  fixed,  and  buildings  ;*  nuisances,  when 

I  CommonweAlth  «.  Qain,  5  Oraj,  State,  32  Ind.  56 ;  Heikes  v.  Com.,  26 

478.  Penn.  St.  691 ;   State  v.  Rath,  14  Mo. 

*  State  V.  Wentworth,  87  N.  H.  196 ;  Ap.  226.    Whart.  Crim.  Bv.  $  109. 
State  V.  Lane,  4  Ired.  113.  *  State  v.  Cotton,  4  Foster  (N.  H.), 

•  In  thedt/of  New  TiM'k,  the  practice  143 ;  Moore  v.  State,  12  Ohio  St.,  387 ; 
has  been  to  charge  the  ward  as  part  of  Dennis  v.  State,  91  Ind.  291 ;  Drone- 
the  yenne,  thns :  **  In  the  First  Ward  of  herger  v.  Stote,  112  Iild.  106 ;  State  v. 
the  city  of  New  York ;"  in  New  Orleans,  Crogan,  8  Iowa,  623 ;  Whart.  Crim.  £▼• 
to  name  the  parish.   The  same  praetice  $  109. 

obtains  elsewhere.    If,  however,  the  *  Infra,  §  148 ;    People  v.  Slater,  6 

offence  is  shown  to  be  within  the  jnris-  Hill,  N.  T.  R.  401. 

diction  of  the  conrt,  the  special  place  *  R.  v.  St.  John,  9  C.  &  P.  40. 

averred,  if  nnneoessarj,  need  not,  when  *  R.  v.  Redlej,    Ross.  &  R.    616; 

the  offence  is  transitory,  be  proved.    2  Archlxdd's  G.  P.  38 ;  State  v.  Cotton, 

Hale,  179,  244,  246 ;  4  Bla.  Com.  306 ;  4  Foster  (N.  H.)  143 ;  Qrimme  v.  Com., 

2  Hawk«  c.  26,  s.  84;   o.  46,  ss.  181,  6  B.  Mon.  263.    See  Chnte  v.  State,  19 

182 ;  1  East  P.  C.  126 ;  Holt,  634 ;  R.  Minn.  271 ;    Norris  «.  State,  3  Greene 

V.  Woodward,  1  Mood.  C.  C.  323 ;  Com.  (Iowa),  613. 

V.  Gillon,  2  Allen,  602 ;    Carlisle  «.  >  R.  v.  Richards,  1  M.  &  R.  177. 
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* 

emanating  from  local  sites  ;^  houses  of  ill-fame.'    Sach  specifica- 
tions, though  unnecessary,  must  be  proved.' 

§  146.  It  is  sufiicient  if  the  place  be  averred  simply  as  ^^  the 

county  aforesaid,"  when   the  county  is  named  in  the 

afor^id"     commencement  or  caption  as  that  for  which  the  grand 

ISS^^h^^     jurors  were  sworn.*    It  is  otherwise  when  two  counties 

"Then  and    are  named.' 

there." 

Even  ^'  county"  may  be  left  out  in  the  statement  of 
place,  when  it  can  be  presumed  from  prior  averments.'  Thus  it  has 
been  held  enough,  in  an  indictment  against  A.  B.,  of  the  town  of 
C,  County  of  D.,  to  aver  that  the  offence  was  committed  at  C.^ 

"  County"  or  "  town"  or  "  city,"  however,  must  somewhere  ap- 
pear ;  and  it  is  not  enough  to  aver  the  offence  to  have  been  com- 
mitted in  C,  The  indictment  must  say,  either  directly  or  by  refer- 
ence to  the  caption,  that  C.  is  a  town  or  city  or  county.' 

The  effect  of  '^  then  and  there"  has  been  already  noticed.  It 
implies  identity  of  place  as  well  as  of  time.' 

§  147.  A  change  of  local  title j  when  enacted  by  the  legislature, 
must  be  followed  by  the  pleader.     Thus  in  North  Carolina,  by  an 

1  Com.  V,  Heffron,  102  Mass.  148.  Where  it  was  alleged  tliat  the  defend- 

>  State  V.  Nixon,  18  Vt.  70.  ant  broke  and  entered  *'the  city  hall 

s  Whart.  Crim.  £▼.  §  109.  of  the  city  of  Charlestown ;"  this  was 

As  to  ayerment  of  place  of  death  in  held  a  sufficient  averment   that  the 

mnrder,  see   Chapman  v.  PeoplOi  39  property  of  the  building  alleged  to  be 

Mich.  549.  broken  and  entered  is  in  the  city  of 

*  Com.  v.  Edwards,  4  Gray,  1 ;  State  Charlestown.  Com.  v.  Williams,  2  Cash. 

V.  Smith,  5  Earring.  490  ;  Wingard  v.  583. 

State,  13  Ga.  396 ;  State  v.  Ames,  10  ^  Com.  v.  Cnmmings,  6  Gray,  487. 

Mo.  743 ;  State  v.  Simon,  50  Mo.  370 ;  "  Com.  v,  Barnard,    6   Gray,  488. 

State  V.  Shall,  3  Head  (Tenn.),  42 ;  Supra,  §  142. 

Evarts  v.  State,  48  Ind.  422;  Noe  v.  An  indictment  for  burning  a  bam 

People,  39  111.  96 ;  Harrahan  v.  State,  situate  at  a  certain  place,  which  was 

91  111.  142 ;  State  v.  Lillard,  69  Iowa,  within  the  jurisdiction  of  the  court, 

479.      See,  to  same   effect.    State   v.  and  alleged  to  be  "  within  the  curti- 

Baker,  50  Me.  45  ;  State  v,  Roberts,  26  lage  of   the   dwelling-house  of  A.," 

Me.  263  ;  State  v.  Conley,  39  Me.  78;  need  not  also  aver  that  the  dwelling- 

Haskins  t;.  People,  16  N.  Y.  344 ;  State  house  was  at  that  place.     Common- 

V.  Lamon,  3  Hawks,  175  ;  State  v.  Bell,  wealth  o.  Barney,  10  Cash.  480. 

3  Ired.  506 ;  State  v.  Tolever,  6  Ired.  >  Supra,.  §  131 ;  State  v.  Hurley,  71 

452.    Compare  1  Wms.  Saund.  308.  Me.  354 ;  Sullivan  v.  State,  13  Tex.  Ap. 

c  State  V.  McCracken,  20  Mo.  411.  462. 
«  See  SUte  v.  Walter,  14  Eans.  375. 
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act  of  assembly,  passed  in  1842,  a  part  of  the  county  of  Burke, 
and  a  part  of  the  county  of  Rutherford  were  constituted 
a  new  county,  by  the  name  of  M'Dowell ;  and  by  a  sup-  changed  ^° 
plemental  act,  jurisdiction  of  all  criminal  offences  com-  Jj^^^*^ 
mitted  in  that  part  of  M'Dowell  taken  from  Burke  was  be  foi- 
given  to  the  Superior  Court  of  Burke.    It  was  held 
that  an  indictment  for  a  criminal  offence,  alleging  it  to  have  been 
committed  in  Burke  County,  could  not  be  supported  by  eyidence 
showing  the  offence  to  have  been  committed  in  M'PowelU  ftf^eV  ttre 
establishment  of  the  latter  county.^    By-  the  'sane!  roilo,'  i€  is  not 
error  to  describe  a  county,  wrtbicwhmq 'We «6ffehce  was  committed 
by  the  name  belonging  to*  it  tCt  thd  time  of  trial,  even  though  it 
went  by  another  name  at  the  time  when  the  act  was  committed.' 

§  148.  Where  a  fine  is  payable^  or  penalty  is  special^  to  a  9ulh 
division  of  county y  it  has  been  said  that  the  pleading 
should  aver  such  subdivision,  so  as  to  guide  the  court  in  need  not 
the  application  of  the  fine  or  penalty.'  But  it  has  been  ^^^^^^  ^®' 
held  in  Pennsylvania,  with  better  reason,  that  in  an  indictment  for 
adultery,  it  is  not  necessary  to  mention  the  township  in  which  the 
defendant  resided,  though  of  moment  in  the  sentence,  because  the 
court  may  ascertain  the  place  of  the  defendant's  residence  other- 
wise than  by  the  verdict  of  the  jury.* 

§  149.  In  larceny y  the  venue  may  be   laid   in   any   j^  larceny 
county  in  which  the  thief  was  possessed  of  the  stolen  venue  may 

,  "^  be  In  place 

goods.*  where 

§  150.  Where  an  indictment  omits  to  lay  a  venue  or  ^ken."^ 
place  of  the  offence  charged,  this  is  at  common  law  a  fatal 
defect  on  demurrer,  on  motion  to  quash,  in  arrest  of  judg-   of  venue 

.  •  M  1b  fatal. 

ment,  or  in  error.' 

In  another  volume  the  proof  of  place  is  discussed  at  large  ;  and 
it  is  shown  that  the  place  of  the  offence  must  be  proved  to  be  within 

I  Stote  V.  Fish,  4  Ired.  219.  >  See  Whart.  Crim.  Law,  9th  ed., 

*  MoBlroy  v.  State,  8  Eng.  (13  Ark.)  §§  391,  930 ;  and  see  R.  v.  Peel,  9  Coz 
708;  and  see  Jordan  v.  State,  22  Ga.  C.  G.  220;  Whart.  Grim.  E^.,  §  111. 
545.    Supra,  $  141.  <  Infra,  §  385  ;  State  v,  Hartnett,  75 

s  Botto  V.  State,  26  Miss.  108.    See  Mo.  251 ;  State  v.  Burgess,  75  Mo.  641 ; 

Legori  v.  State,  8  Sm.  &  M.  697  ;  State  Thompson    v.    State,    61    Miss.    353 ; 

V.  Smith,  5  Harring.  490,  and  oases  Searcj  v.  State,  4  Tex.  450 ;  Morgan  v* 

dted  snpra,  §  146.  State,  13  Flor.  671 ;   People  v,  Craig, 

*  Duncan  v.  Com.,  4  8.  &  R.  449.  59  Cal.  370. 
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the  jurisdiction  of  the  court,^  though  the  proof  of  this  may  be  infer- 
ential.' It  will  also  be  seen  that  when  a  place  is  stated  as  matter  of 
description,  a  variance  may  be  fatal.'  The  venue  in  homicide 
may  be  placed  by  statute  in  the  place  of  death  ;^  and  that  of  con- 
spiracy in  the  place  of  any  overt  act.* 

VII.   STATEMENT  OF  OFFENCE. 


tm  Qji^ENOB  MUST  BS  MADB  JUDICIALLY 
•  I    I'fixlfjOlAIk,  §  161. 

2.'  fin^n^BaTT  •muSt^  bi^*-  Tbohnioallt 
Exact;  5^168:. :/:  :'  }     .' .  ^ « 

8.  Not  bnough  to  ohabgb'  a  Coftroj^Ur 
siON  OF  Law,  §  164.  *    -    •  ^ 

4,  Common  Babbatob  akd  Common 
Scold,  btc,  §  166. 

6.  Mattbbs  Unknown,  §  156. 

6.  Bill  of  Pabtiottlabs,  §  167. 


7.  SUBPLUSAOB   NBKD  NOT  BE  STATED, 

§168. 

8.  AlTBBNATB  OB  DiSYXTNOTITB  STATB- 

MBNT8,  §  161. 
^  9.  ^XOWLBDOB  AND  InTBNT,  §  164. 

19'  Inducement   and    Aoobayation, 

'  ^166. 
11.  Objects  fob  which  Pabtioulabitt 
18  bequibbd,  §  166. 


§  151.  It  is  a  general  rule  that  the  special  matter  of  of  the  whole 
Offence  offence  should  be  set  forth  in  the  indictment  with  such 
must  be  certainty,  that  the  offence  may  judicially  appear  to  the 
with  rea-  court.*  When  special  facts  are  an  essential  part  of  an 
cerudifty.      offence,  they  must  be  set  out.^    Thus,  in  indictments  for 


^  Whart.  Crim.  Ey.  §  107.  See,  to  same  effect,  People  v,  Tajlor, 

>  Ibid,  i  108.  3  Denio,  91 ;  Biggs  v.  People,  8  Barb. 

*  Ibid.  §  109 ;  see  supra,  §  146.  647 ;  State  v.  Philbriok,  31  Me.  401 ; 

*  Ibid.  §    110 ;  see   Whart.    Crim.  Kit  v.  State,  11  Humph.  167. 

Law,  9th  ed.  §  292.  The  doctrine  of  this  branch  of  plead- 

s  Whart.  Crim.  Ev.  §  111 ;  Whart.  ing  is  well  stated  by  Judge  Kane,  in  U. 

Crim.  Law,  9th  ed.  §  1397.  S.  v,  Almeida,  Wh.  Prec  1061-2. 

*  U.  S.  V,  Cruikshank,  92  U.  S.  642;  An  indictment  forprooaring  another 
U.  S«  V.  Simmons,  96  U.  8.  360 ;  Mes-  to  do  a  particular  thing  must  give  the 
senger  v.  State,  58  N.  H.  348 ;  Com.  v.  name  of  such  other  person,  or  aver  that 
Ferrj,  114  Mass.  263 ;  State  v.  Stiles,  the  name  was  unknown.  U.  S.  o.  Sim- 
40  Iowa,  148 ;    State  v.  Murray,  41  mons,  96  U.  S.  360. 

Iowa,  680  ;  State  v,  Fancher,  71  Mo.  When,  under  statute,  a  general  form 

460  ;  Garcia  v.  State,  19  Tex.  Ap.  383.  is   substituted   for  the   prior  special 

Thus  in  U.  S.  v.  Cruikshank,  92  U.  forms,  the  court  maj  require  the  pro- 

S.  542,  it  was  held  that  an  indictment  seoution  to  give  notice  of  such  special 

under  the  Act  of  May  31,  1870,  pro-  matter  as  is  requisite  for  his  informa- 

hibiting  the  intimidation  of  citisens,  tlon.    Infra,  §§  157,  711 ;  see  Goersen 

must  contain  the  averment  that  the  v.  Com.,  99  Fenn.  St.  388. 

right  hindered  was  one  secured  bj  the  '  Com.  v.  Washburn,  128  Mass.  421 

Constitution  and  laws  of  the  United  State  v.  Hodges,  55  Md.  127. 
States. 
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murder  or  manslaughter,  it  is  necessary  to  state  that  the  death  en- 
sued in  consequence  of  the  act  of  the  prisoner,^  and  in  perjury  it 
is  necessary  to  set  out  the  oath  as  an  oath  taken  in  a  judicial 
proceeding,  and  before  a  proper  person,  in  order  to  see  whether  it 
was  an  oath  which  the  court  had  jurisdiction  to  administer.'  And 
in  the  prosecution  of  a  constable  for  not  serving,  it  is  requisite  to 
set  out  the  mode  of  his  election,  because  if  he  was  not  legally  elected 
to  the  office,  he  cannot  be  guilty  of  a  crime  in  refusing  to  execute 
his  duties.'  Certainty  to  common  intent,  it  is  said,  is  what  is  re- 
quired ;  perfect  certainty  is  unattainable,  and  the  attempt  to  secure 
it  would  in  almost  every  case  lead  to  a  variance.^  An  illustration 
of  the  degree  of  certainty  required  may  be  found  in  indictments  for 
bigamy.  In  such  indictments  a  variance  as  to  the  second  wife's 
name  is  fatal,  it  being  necessary  to  individuate  her,  in  order  to  de- 
termine  the  offence.'  But  the  weight  of  authority  is  that  it  is  not 
necessary  to  set  forth  the  name  of  the  first  wife.'  And  if  we  lean 
on  the  analogy  of  indictments  for  receiving  stolen  goods,  we  should 
hold  that  the  more  general  statement  is  enough.  If  we  are  forced 
to  state  in  detail  the  marital  relations  of  the  parties,  it  would  be 
necessary  to  go  still  further,  and  aver  that  the  first  wife  or  husband 
of  the  defendant  was  capable  of  consenting  to  marriage,  and  was  not 
bound  by  other  matrimonial  ties.  As,  however,  the  first  marriage 
in  all  its  relations  is  simply  matter  of  inducement,  it  is  enough  to 
state  it  in  general  terms,  without  specifying  the  details.  If  these 
are  needed  for  justice,  they  can  be  supplied  by  a  bill  of  particulars.' 
Where,  however,  the  details  of  the  first  marriage  are  given,  a  va- 
riance in  the  name  is  fatal.'  The  certainty,  in  other  words,  must 
be  such,  so  far  as  concerns  the  substance  of  the  offence,  as  exhibits 
the  truth  according  to  its  ordinary  general  acceptation ;  not  the 
truth  with  its  differentia  scientifically  and  exhaustively  displayed.' 

1  State  V.  Wimberlj,  3  McCord,  190.  v.  Whftlej,  6  Bush,  266 ;  Stote  v.  Lof- 

>  Cro.  Eliz.  137 ;  Cowp.  683 ;  Whart.  tin,  2  Dev.  k  Bat.  31. 

Crim.  Law,  9th  ed.  §$  1245  A  teq.  ^  Contra,  State  v.  La  Bore,  26  Vt. 

•  Cowp.  683 ;  5  Mod.  196.  265. 

«  See  U.  8.  v.  Ferro,  18  Fed.  Rep.  >  R.  v.  Gooding,  C.  k  M.  297. 

901.  9  See  Bnller,  J.,  R.  v.  Lynne  Regis, 

s  R.  9.  Deelej,  4  C.  &  P.  579 ;  1  1  Doug.  159 ;  Stote  v.  Nicholson,  77 

Mood.  C.  C.  303.  Md.  1. 

6  Hntohii)s  v.  Stote,  28  Ind.  34 ;  Cknn. 
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§  152.  We  may  hold  it  to  be  a  general  rule  that,  where  the  act 
is  not  in  itself  necessarily  tmlawful,  but  becomes  so  by 
^^m  it«  peculiar  circumstances  and  relations,  all  the  niatters 
incidents  mu9t  be  set  forth  in  which  its  illegality  consists.^.  Hence, 
the  omission  of  any  fact  or  circumstance  necessary  to  con- 
stitute the  offence  will  be  fatal ;  as,  in  an  indictment  for  obstruct- 
ing an  officer  in  the  execution  of  process,  without  showing  that  he 
was  an  officer  of  the  court  out  of  which  the  prosecution  issued,  and 
the  nature  of  the  official  duty  and  of  the  process.'  An  indictment, 
also,  for  contemptuous  or  disrespectful  words  to  a  magistrate  is  de- 
fective without  showing  that  the  magistrate  was  in  the  execution  of  his 
duty  at  the  time ;'  and  an  indictment  against  a  public  officer  for  non- 
performance of  a  duty  without  showing  that  he  was  such  an  officer  as 
was  bound  by  law  to  perform  that  particular  duty  ;^  though  the 
title  of  an  officer  need  not  be  alleged  unless  it  be  at  issue ;  and 
any  unnecessary  averments  of  this  class  may  be  rejected  as  sur- 
plusage.^ It  is  necessary,  also,  in  an  indictment  for  obtaining 
money  under  false  pretences,  to  show  whose  money  it  was.* 

At  the  same  time  it  is  not  necessary,  when  a  minor  offence  is  in- 
closed in  a  greater,  to  introduce  the  averments  showing  the  defend- 
ant to  have  been  guilty  of  the  greater  offence,  though  these  should 
be  proved  by  the  evidence.  The  defendant,  however,  on  such  an 
indictment,  can  be  convicted  only  of  the  minor  offence.^ 

§  153.  Not  only  must  all  the  circumstances  essential  to  the  of- 
fence be  averred,  but  these  averments  must  be  so  shaped 
must  be        SL8  to  include  the  legal  characteristics  of  the  offence. 
«^t*^^^    Thus,  an  indictment  charging  the  defendant  with  forging 

1  2  Hawk.  0.  25,  b.  57  ;  Bao.  Ab.  In-  averred  that  on he  obtained  a 

diotment,  G.  1 ;  Cowp.  683 ;  People  i;.  Judgment  in  favor  of  one  J.  R.  v.  A.  C, 

Martin,  52  Cal.  201.  and  that  he  did  extort  and  receive  from 

'  R.  V.  Osmer,  5  East,  304  ;  see  R.  v,  the  said  A.  C.  |11  over  and  above  the 

Bverett,  8  B.  &  C.  114  ;  State  v,  Burt,  fees  osuallj  paid  for  such  service,  and 

25  Vt.  373  ;  MoQuoid  v.  People,  3  Gil-  due  in  the  suit  aforesaid,  etc.,  it  was 

man,  76  ;  Cantrill  v.  People,  Ibid.  356.  held  that  the  indictment  was  not  suffi- 

*  R.  V.  Lease,  Andr.  226.  ciently  precise,  it  not  specifjing  how 

*  5  T.  R.  623.  much  he  received  on  his  own  account, 

*  Infra,  §  158.  and  how  much  on  that  of  the  officers 
6  R.  V,  Norton,  8  C.  &  P.  196.  and  members  of  the  court.  People  v. 
In  New  York,  where  an  attorney  of  Rust,  1  Gaines's  R.  133. 

the  Ck)urt  of  Common  Pleas  was  charged        ^  See  State  v.  Bowling,  10  Humph, 
with   extortion,  and   the   indictment    52 ;  Whart.  Grim.  Law,  9th  ed.  §  27. 
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a  receipt  against  a  book-account  is  defective  when  it  does  not 
bring  the  facts  up  to  the  definition  of  forgery.^  So  an  indict- 
ment for  fornication  and  bastardy  most  use  the  technical  expressions 
which  the  statutes  prescribe.'  The  main  charges  of  guilt  must  be 
categorically  made  ;*  and  cannot  be  thrown  into  a  participial  form.^ 
It  is  otherwise  as  to  incidental  assertions,  e.  ^.,  scienter^  which, 
though  material,  are  in  the  nature  of  qualifications  of  such  material 
charges.' 

§  154.  As  the  indictment  must  contain  a  specific  description  of 
the  offence,  it  is  not  enough  to  state  a  mere  conclusion  of 
law.'    Thus,  it  would  be  insufficient  to  charge  the  defend-  to  char^ 
ant  with  "  stealing"  or  "  murdering. "»    So  it  is  bad  to  Sfla^*'''' 
accuse  him  of  being  a  common  defamer,  vexor,  or  oppres- 
sor of  many  men,'  or  a  common  disturber  of  the  peace,  and  having 
stirred  up  divers  quarrels,'  or  a  common  forestaller,^'  or  a  common 
thief,"  or  a  common  evil-doer,"  or  a  common  champertor,"  or  a  com- 
mon conspirator,  or  any  other  such  vague  accusation.^^    On  the  same 
reasoning,  in  an  indictment  for  obtaining  money  by  false  pretences, 
it  will  not  suffice  merely  to  state  that  the  defendant  falsely  pre- 
tended certain  allegations,  but  it  must  also  be  stated  by  express 
averment  what  parts  of  the  representation  were  false,  for  otherwise 
the  defendant  will  not  know  to  what  circumstances  the  charge  of 

1  Infra,  §§  164,  220 ;  State  v.  Dalton,  *  1  RoU.  Rep.  79 ;  2  Roll.  Ab.  79  ; 

2  Marph.  379.  2  Stra.  699 ;  2  Hawk,  o.  25,  b.  59  ;  Com. 

>  Com.  V,  Pintard,  1  Browne,  59;  Dig.  Indictment,  G.  3;  Bac.  Ab.  In- 
Simmona  v.  Com.,  1  Rawle,  142.  dictment,  G.  1.    Infra,  §  230. 

>  That  the  introdnctlon  of  popular  >  2  Roll.  Ab.  79 ;  1  Mod.  71-;  2  Stra. 
terms  does  not  vitiate  if  these  terms  848, 1246, 1247 ;  2  Hale,  182 ;  2  Hawk, 
are  surplusage  or  may  be  susceptible  c.  25,  s.  59 ;  Com.  Dig.  Indict.  G.  3 ; 
of  a  definite  meaning,    see    Began's  Bac.  Ab.  Indict.  G.  1. 

case,  12  R.  I.  309  ;  Baker  v.  People,        >  Ibid.     Infra,  §§  230,  231. 

105  III.  402.  »  Moore,  302 ;  2  Hawk.  c.  25,  s,  59 ; 

*  State  V,  Higgins,  53  Vt.  191.  Bac.  Ab.  Indict.  G.  1. 

«  R.  v.  Lawley,  2  Stra.  904 ;  Com.  v.  u  ibid. ;  2  RoU.  Ab.  79 ;  2  Hale,  182 ; 

Daniels,  2  Va.  Ca.  402.  Cro.  C.  C.  37. 

•  Infra,   §   230 ;    and  see  U.  S.   v.  »  2  Hawk.  c.  25,  s.  59 ;  Bac.  Ab.  In- 
Cruikshank,  92  U.  S.   544;   State  v.  diet.  G.  1.     Infra,  §§  230,  231. 
Record,  56  Ind.  107 ;  People  v.  Heffron,  »  2  Hale,  182 ;  2  Hawk.  c.  25,  s.  59  ; 
53  Mich.   527;  State  v,  Bov^erlin,  30  Bac.  Ab.  Indict.  G.  1 . 

Kan.  611 ;  State  v.  Foster,  30  Kan.  365 ;  i*  Ibid. ;  Com.  v.  Wise,  110  Mass.  181. 
Insall  V,  State,  14  Tex.  Ap.  145, 154 ;  See  Whart.  Crim.  Law,  9th  ed.  §§ 
Finch  V.  State,  64  Miss.  461.  1429, 1442-8. 
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falsehood  is  iniended  to  apply.^  It  is  also  not  suflScient,  generally, 
to  charge  ^^  malicious  mischief"  or  '^  malicious  injury ;"  the  facts 
of  the  injury  must  be  given.'  An  indictment,  on  the  same  principle, 
charging  a  man  with  being  a  common  cheat,  or  a  common  swindler 
or  defrauder,  is  bad,  and  is  not  helped  by  an  averment  that,  by 
divers  false  pretences  and  false  tokens,  he  deceived  and  defrauded 
divers  good  citizens  of  the  said  State.'  A  count,  also,  in  an  indict- 
ment charing  that  the  defendant  sold  a  lottery  ticket,  and  tickets, 
in  a  lottery  not  authorized  by  the  laws  of  the  Commonwealth,  is 
bad,  not  being  sufficiently  certain  ;*  and  so  of  a  count  charing  the 
defendant  with  voting  without  having  the  legal  qualifications  of  a 
voter ;'  and  so  of  a  count  which  charges  the  defendant  with  un- 
lawfully and  fraudulently  adulterating  ^'  a  certain  substance  intended 
for  food,  to  wit,  one  pound  of  confectionery."* 

§  155.  There  are,  however,  several  marked  exceptions  to  the 
rule  requiring  the  offence,  in  each  case,  to  be  specifi- 
in  case  of  cally  set  forth.  Thus,  an  indictment  charging  one 
bamtore/'  ^^^h  being  a  "common  barrator;"^  or,  a  "common 
scoiS™^^  scold;"*  or,  a  "common  night-walker;"*  is  good, 
and  certain  The  Same  rule  applies  to  certain  lines  of  nuisance,  to 

nuisances.       i         •!  ■  •  i  •      .  j  .  •     .1 

descnbe  which  genenc  terms  are  adequate,  as  is  the 
case  with  a  "  house  of  ill-fame ;"  a  "  disorderly  house,"^  and 
a  "  tippling-house.""  So  an  indictment  for  betting  at  faro  bank 
need  not  set  out  the  particular  nature  of  the  game,  nor  the  name 

1  2  M.  &  S.  379.  See  Whart.  Crim.  State  v.  Dowers,  45  N.  H.  543 ;  Com. 
Law,  9th  ed.  $  1213.  v.  Davis,  11   Piok.  432.     See  Penn. 

>  Whart.  Crim.  Law,  9th  ed.  §  1080 ;    Rev.  Act,  1860,  tit.  ii. 

and  see  Ibid.  §  1841.  •  6  Mod.  311 ;  9  Stra.  1246 ;  2  Keb. 

>  Whart.  Crim.  Law,  9th  ed.  §§  40^;  1  Rnasell,  302;  U.  S.  o.  Royall, 
1129,  1442-8,  1450;  U.  S.  v.  Rojall,  3  3  Cranch  C.  C.  618;  Com.  v.  Pray,  13 
CranchC.  C.  R.  618.  Pick.  362;    James  v.  Com.,  12  8e^. 

*  Com.  V.  Gillespie,  7  S.  &  R.  469.         &  Rawle,  220 ;  Whart.  Crim.  Law,  9th 

>  People  v.  Wilber,  4  Parker  C.  R.    ed.  $§  1442-8,  1450. 

19 ;    Pearoe   v.  State,  1   Sneed,   63 ;  ^  State  v.  Dowers,  45  N.  H.  543. 

Qainn  v.  Stote,  35  Ind.  485 ;  but  see  ^  State   v.    Patterson,  7    Ired.  70 ; 

State  v.  Lockbaum,  38  Conn.  400 ;  and  Whart.  Crim.  Law,  ut  rapra. 

see  infra,  $§  230,  231.  u  Stote  v.  CoUins,  48  Me.  217.    See 

<  Com.  v.  Chase,  125  Mass.  202.  Com.  v.  Praj,  13  Pick.  359 ;  Stote  v. 

V  6  Mod.  311 ;  2  Hale,  182;  1  Ros-  Russell,  14  R.  I.  506 ;  1  Term  R.  754; 

sell,  185 ;  1  Ch.  C.  L.  230 ;  Whart.  1  RasseU,  301. 
Crim.  Law,  9th  ed.  §§  1442-S,  1450 ; 
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of  the  person  with  whom  the  bet  was  made.^  But  an  indict- 
ment, as  has  just  been  seen,  charging  the  defendant  as  a  common 
cheat,  is  bad.' 

§  156.  If  a  particular  fact,  or  condition,  which  is  one  of  the  com- 
ponent  parts  of  the  offence,  cannot  be  accurately   described,  the 
indictment  will  be  good,  if  it  state  that  such  fact  or 
condition  is  unknown  to  the  grand  jury,  provided  that  the  JSknown 
fact  or  condition  in  question  be  described  as  accurately  as  ^^y}^  ^ 
possible.'    But  "  this  allegation,  that  the  name  or  other  ly  de- 
particular  fact  is  ^  unknown  to  the  grand  jury,'  is  not 
merely  formal ;  on  the  contrary,  if  it  be  ahown  that  it  was,  ia  fact, 
known  to  them,  then,  the  excuse  failing,  it  has  been  repeatedly 
held  that  the  indictment  was  bad,  or  that  the  defendant  should  be 
acquitted,  or  the  judgment  arrested  or  reversed."^ 

§  157.  As  will  hereafter  be  more  fully  seen,  whether  a  bill  of 
particulars  or  specification  of  facts  shall  be  required  is 
exclusively  within  the  discretion  of  the  presiding  judge.*  2cuia«^" 
In  many  cases  of  general  charges  («.   ^.,  conspiracy,  may  be  re- 
where  the  indictment  merely  avers  a  general  conspiracy 
to  cheat),  such  a  specification  on  the  part  of  the  prosecution  will  be 

1  State  V.  Ames,  1  Mo.  372.     See  unknown'*  was    not   snffioient  with- 

Whart.  Crim.  Law,  9th  ed.   §  1466.  oat  averring  the  oountrjr  in  which  the 

Pemberton  v.  State,  85  Ind.  507.  note  was  onrrenoj.    And  this  holds 

*  Supra,  §  154;  infra,  §§  230,  231;  good  in  all  caaes  where  there  were  means 

Whart.  Crim.  Law,   9th  ed.  §§  1128,  of  ascertaining  such  country.    As  to 

1129,  1442.  names,  see  supra,  §  104. 

»  Whart.  Crim.   Bv.   §§   91  ei  seq.  *  Christiancy,  J.,  in  Merwin  v.  Peo- 

State  V.  Wood,  53  N.  H.  484 ;  Com.  v.  pie,  26  Mich.  298,  dting  R.  v.  Walker, 

Ashton,  125  Mass.  384 ;  Com.  v*  Fenno,  3  Camp.  264 ;  1  Chitty's  Cr.  Law,  213 ; 

125  Mass.  387 ;  Com.  v.  Martin,  125  R.  v.  Robinson,  Holt  N.  P.  595,  596 ; 

Mass.  394 ;  Com.  v,  Webster,  5  Cush.  Blodget  v.  State,  3  Ind.  403 ;  and  see 

295;  People  v.  Taylor,   3  Denio,  91.  Com.  o.  Hill,  11  Cush.  137;  Hays  v. 

State  9.  Qray,  29  Minn.  142.    As  to  in-  State,  13  Mo.  246 ;  Reed  v.  Stote,  16 

strument  of  death,  see  Whart.  Crim.  Ark.  499. 

Law,  9th  ed.  §  525  ;  Com.  v.  Webster,  *  Com.  v.  SneUing,  16  Pick.  321 ; 

lit  tupra;  Com.  v.  Fox,  7  Gray,  585 ;  Com.  v.  Giles,  1  Gray,  466.    See  Wh. 

Cox  V,  People,  80  N.  Y.  500 ;  State  v.  Preo.  615,  n.  for  form.    See  more  fully 

Williams,  7  Jones  (N.  C.)  446.    Whart.  infra,  §§  702, 711,  etseq.    As  to  embes- 

Crim.  Law,  9th  ed.  §  525.    As  to  lost  element,  see  Whart.  Crim.  Law,  9th 

writings,  see  infra,  §  175 ;  Com.  v.  Mar-  ed.  §  1048.    As  to  conspiracy  see  Ibid, 

tin,  125  Mass.  394.      In  Winston  v.  §  1386;  and  see,  generally,   Com.  v. 

State,  9  Tex.  Ap.  251,  it  was  held  that  Davis,  11  Pick.  432 ;  Com.  v.  Wood,  4 

a  certain  "  onnency  note  to  the  jurors  Gray,  11. 
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exacted.^  As  a  general  rule,  the  counsel  for  the  prosecution  are 
to  be  restricted,  after  such  an  order,  to  proof  of  the  particulars 
stated  in  the  bill,  though  this  limitation  may,  in  extraordinary  cases, 
be  relaxed  at  the  discretion  of  the  court.* 

§  158.  It  is  not  requisite  to  charge  in  the  indictment  anything 
more  than  is  necessary  to^  accurately  and  adequately  ex- 
need  n^^  press  the  offence ;  and  when  unnecessary  averments  or 
ifstatii*"^  aggravations  are  introduced,  they  can  be  considered  as 
maybedis-  surplusage,  and  as  such  disregarded.' 
"^^  '  The  following  may  be  given  as  illustrations  of  sur- 
plusage :^ 

The  averment  of  "  goods  and  chattels,"  when  used  to  describe 
ownership  of  cho%e9  in  action  when  this  ownership  is  independently 
described  ;* 

Ownership  when  immaterial ;« 

Intent,  when  unnecessary  to  the  offence  ;* 

Conclusions  of  law,  summing  up  the  offence  unnecessarily ;  as 
where  an  indictment  for  taking  a  voluntary  false  oath,  not  amount- 
ing to  perjury,  concludes,  and  ^'  so  the  said  A.  B.  did  commit  per- 
jury," etc.  ;^ 

Unnecessary  aggravation ;' 

Falsity  of  the  charge,  in  cases  where  the  indictment  is  for  con- 
spiracy to  charge  with  an  indictable  offence,  and  when  the  question 
of  falsity  is  not  at  issue  ;* 

Unnecessary  terms  of  art,  such  as  "  feloniously  ;"*• 

1  R.  v.  Kendriok,    5  A.  &  B.  (Q.  26  W.  Va.  110 ;  State  v,  Belville,  7 

B.)  49;    B.  V.   Hamilton,  7  C.  &  P^  Bast.  548;   Rivers  v.  Stote,  10  Tex. 

448 ;  R.  v.  Brown,  8  Cos  C.  C.  69 ;  Ap.  177 ;  State  v.   Ballard,  2  Murph. 

Ooersen  v.  Com.,  99  Penn.  St.  388 ;  Peo-  186  ;  State  v.  Manoh,  22  Minn.  67. 

pie  V.  McKinnej,  10  Mich.  54.  *  R.  v.  Radlej,  1  Den.  C.  C.  450 ; 

>  R.  V.  :^daile,  1  F.  &  F.  213 ;  R.  v.  Com.  v.  Bennett,  118  Mass.  452.    Infra, 
Brown,  8  Cox  C.  C.  69.  §  191. 

>  See  Whart.  Crim.  Bv.  §§  138  et       *  Pye'a  oaae,  Bast  P.  C.  983 ;  U.  S. 
seq, ;  U.  S.  v.  Claflin,  13  Blatoh.  178  ;    v,  Howard,  3  Sumn.  19. 

U.  S.  V.  Goodwin,  20  Fed.  Rep.  237 ;        «  R.  v.  Jones,  2  B.  &  Ad.  611. 
State  V.  Murphy,  55  Vt.  547 ;  People       f  R.  v.  Hodgkiss,  L.  R.  1  C.  C.  212. 
V.  Casey,   72  N.  T.  393  ;    People  v.        >  Com.  v.  Randall,  4  Gray,  36  ;  Soott 

Polinsky,   73  N.  Y.  65  ;  Kennedy  v.  v.  Com.,  6  S.  &  R.  224 ;    Laoefield  o. 

State,  62  Ind.  136 ;  Feigel  v.  State,  85  State,  34  Ark.  275 ;  infra,  §  159. 
Ind.  589 ;  Myers  v.  State,  92  Ind.  390 ;        >  R.  v.  HolUngberry,  4  B.  &  C.  329  ; 

Troat  v.  State,   111   Ind.  499 ;   Ford  6  D.  &  R.  345. 
V.  State,  112  Ind.  373 ;  State  v,  MiUer,       »  Infra,  §  261. 
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Redundant  divisible  offences,  one  of  which  can  be  discharged, 
leaving  the  other  sufficient  ;^ 

Specifications  of  ways  of  resisting  an  officer  or  of  the  authority 
under  which  he  acted ;' 

All  but  a  particular  article  in  larceny,  when  this  is  relied  on  to 
the  exclusion  of  others  stated ;' 

Unnecessary  predicates  if  divisible  ;* 

Superfluous  assignments  in  perjury  and  false  pretences ;' 

Cumulative  intents  ;* 

Cumulative  descriptions  of  a  person^  or  a  thing  ;* 

Cumulative  averments  of  instruments.* 

Surplusage  is  not  ground  for  demurrer.'®  But  even  though  an 
averment  is  more  particular  than  it  need  be,  yet  if  it  cannot  be 
stricken  out  without  removing  an  essential  part  of  the  case,  it  can- 
not be  regarded  as  surplusage  ;  and  if  there  be  a  variance  in  prov- 
ing it,  the  prosecution  fails." 

§  158  a,  A  videlicet^  in  reference  to  statement  of  time,  has  been 
already  considered.'*    The  object  of  the  videlicet^  which 
may  be  extended  to  allegations  of  quantity,  of  distance,  the  point. 
of  localization,  of  differentiation,  is  to  annex  a  speci-  a?aver-^ 
fication,  by  way  of  definition,  to  a  clause  immediately   ^^^^^/^ 
preceding,  and  thus  to  separate,  by  a  kind  of  bracketing,  Bpecifica- 
this  specification  from  other  clauses.^    This  ^^  is  a  pre- 
caution which  is  totally  useless  when  the  statement  placed  after  the 

»  Whart.  Crim.  Ev.  §  144.  '  Infra,        •  Ibid. 

§§  247,  742  et  aeg.    Smith  v.  Stat«,  85  .  >  Whart.  Cr.  Law,  9th  ed.  §   519. 

Ind.  183 ;  Dunham  v.  State,  9  Tez.  Ap.  State  v,  Adams,  78  Me.  486  ;  Trout  v. 

830.  State,  111  Ind.  654.    Infra,  §  212  a. 

>  State  V.  Gopp,  15  N.  H.  212;  State       »  Steph.  PI.  376. 
V.  Goss,  69  Me.  22 ;  Qunjon  v.  SUte,       "  £.  ,,.  Deeley,  1  Mood.  C.  C.  303 ; 

68  Ind.  70.  U.  S.  v.  Foye,  1  Curt.  C.  C.  364 ;  State 

s  Whart.  Grim.  Ev.  §§  135, 145.    See  v.  Noble,  15  Me.  476  ;  Com.  v.  Welling- 

infra,  §  470.  ton,  7  Allen,  299 ;  Whart.  Crim.  Ev. 

*  Whart.  Crim.  Ev.  §  134.    State  v.  §§  109,  146. 
NewBon,  13  W.  Va.  869  ;   Ferrell  v.       ^  Supra,  §  122. 

State,  2  Lea,  25  ;  Burke  v.  SUte,   5  »  1  Stark.  C.  P.  251-2 ;  Rjalls  v.  R., 

Tex.  Ap.  74.  11  Q.  B.  781,  797 ;  Com.  t/.  Hart,  10 

*  Whart.  Crim.  Ev.  §  131.  Gray,  468  ;  People  v.  Jackson,  3  Denio, 
8  R.  V.  Hanson,  1  C.  &  M.  334.  101 ;  Crichton  v.  People,  6  Park  C.  R. 
^  Supra,  §§  96  et  teq,    MoCamey  v.  363;    SUte  v.   Heck,  23  Minn.  551. 

People,  83  N.  T.  408.  See  supra,  §  123. 
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videlicet  is  material,  but  which,  in  other  cases,  prevents  the  danger 
of  a  variance  bj  separating  ^the  description  from  the  material  aver- 
ment, so  that  the  former,  if  not  proved,  may  be  rejected,  without 
mutilating  the  sentence  which  contains  the  latter."'  But  a  videlicet 
cannot  be  admitted  to  contradict,  increase,  or  diminish  the  allega- 
tions with  which  it  is  connected.' 

§  159.  Where  an  assault  is  duly  averred,  then  the  intent  with 
AsBanit  vbich  this  assault  was  committed  is  matter  of  surplusage, 
may  be  and  need  not  be  proved  in  order  to  secure  a  conviction 
withoat  of  the  assault.'  Even  an  assault  with  intent  need  not 
ti^  ofob-  Bpecify  the  facts  necessary  to  constitute  an  offence  whose 
i^^'  actual  and  complete  shape  was  not  at  the  time  matured.^ 

Thus,  an  indictment  for  an  assault  with  an  intent  to  steal  from  the 
pocket,  without  stating  the  goods  or  money  intended  to  be  stolen,  is 
good  f  nor  is  it  necessary  to  aver  that  the  prosecutor  had  anything 
in  his  pocket  to  be  stolen.'  In  an  indictment,  also,  for  an  assault 
with  intent  to'  murder,  it  is  not  necessary  at  common  law  to  state 
the  means  made  use  of  by  the  assailant,  to  effectuate  the  murderous 
intent,^  though  when  required  by  statute  and  when  the  instrument  is 

1  Heard's  PI.  141 ;  dting  1  Smith's  '  Whart.  Grim.  Law,  9tli  ed.  §  S44;  U. 

Lead.  Gas.  (16th  Bng.  ed.)  692.  S.  v.  Herbert,  6  Cranoh  C.  C.  87;  SUte 

>  Gould's  Pleading,  p.  68.    State  v.  v.  Dalej,  41  Vt.  664;  SUte  v.  Dent,  3 

Brown,  51  Conn.  1.  Gill.  &  John.  8 ;    Rice  v.  People,  16 

•  R.  V.  Higgins,  2  East,  5 ;  thongh  Mioh.  9 ;  Kilkellj  v.  SUte,  43  Wis. 
see  R.  V.  Marsh,  1  Den.  C.  C.  505 ;  604 ;  but  see  State  v.  Johnson,  11  Tex. 
Whart.  Grim.  Law,  9th  ed.  §  637.  22 ;  SUle  v.  Jordan,  19  Mo.  213 ;  Trez- 
Even  the  word  "  assault"  is  not  neoes-  ler  v.  State,  19  Ala.  21 ;  State  v.  Chand- 
sary,  but  may  be  supplied  by  terms  ler,  24  Mo.  371 ;  State  v.  Hubbs,  58 
by  whioh  it  is  implied.  Murdook  v,  Ind.  415.  See  oases  in  Whart.  Grim. 
Stote,  65  Ala.  520.  See  Gole  v,  SUte,  Law,  9th  ed.  §  644.  The  question,  it  is 
11  Tez.  Ap.  67.  But  see  Hays  v.  State,  to  be  observed,  depends  on  the  statute 
77  Ind.  450.  constituting  the  offenoe.    See  State  o. 

*  See  Whart.  Grim.  Law,  9th  ed.  Munoh,  22  Minn.  67.  In  North  Garo- 
S  644 ;  Gross  v.  SUte,  55  Wis.  262  ;  SUte  Una  it  has  been  held  that  spediication 
V.  Montgomery,  7  Baxt.  100 ;  People  v,  of  weapon  is  neoessaiy .  SUte  v.  Moore, 
Girr,  53  Gal.  629 ;  Morris  v.  SUte,  13  82  N.  G.  659 ;  SUte  v.  Hooper,  82  N.  G. 
Tex.  Ap.  65.  663 ;  SUte  v.  Benthall,  82  N.  G.  664. 

s  Gom.  0.  Rogers,    5  S.  &  R.  463 ;  But  in  SUte  v.  Gainus,  86  N.  G.  632» 

Whart.  Grim.  Law,  9th  ed.  §  637.  it  was  held  that  in  an  indiotment  for 

^  Gom.  V.  McDonald,  5  Gush.  865 ;  an  assault  with  intent  to  murder  the 

Ihirand  v.  People,  47  Mioh.  332.    See  weapon  need  not  be  aTerred. 
Gom.  V.  Doherty,  10  Gush.  52. 
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known  to  the  pleader,  it  should  be  averred.^  So  in  an  indictment 
Tor  breaking  and  entering  a  dwelling-house,  with  intent  to  commit  a 
rape,  it  need  not  be  alleged  that  the  defendant  ^^  then  and  there" 
intended  to  commit  the  rape,  nor  need  the  offence  of  rape  be  fully 
and  technically  set  forth.'  The  means  of  effecting  the  criminal  in- 
tent, or  the  circumstances  evincive  of  the  design  with  which  the  act 
was  done,  are  considered  to  be  matters  of  evidence  to  the  jury  to 
demonstrate  the  intent,  and  not  necessary  to  be  incorporated  in  an 
indictment.'  It  is  otherwise,  however,  when  the  charge  is  a  statu- 
tory aggravated  assault,  in  which  case  the  aggravation  must  be 
specially  averred.^  When,  however,  an  attempt  is  averred,  it  is 
necessary  that  some  act  constituting  such  attempt  (e.  ^.,an  assault) 
should  be  laid,' as  the  attempt  is  not  per  %e  indictable,  and  needs  ex- 
traneous facts  to  make  it  the  subject  of  an  indictment,  while  it  is 
otherwise  with  an  a%mult^  It  is  not  necessary,  however,  to  aver 
that  which  the  grand  jury  could  not  have  known ;  e*  g.^  what  were 


1  See  Porter  v.  State,  57  MIm.  300 ;  Crim.  Law,   9th  ed.  $$  173  €t  seg., 

State  u.  Miller,  25  Kan.  699.    In  some  190. 

States  thiB  is  required  bj  statute.  In  U.  S.  v.  Simmons,  96  U.  S.  360, 

'  Com.  9.  Dohertj,  10  Gush.  52.  it  is  held  that  where  a  defendant  is 

An  indictment  for  an  assault  with  not  charged  with  using  a  still,  boiler, 

intent  to  commit  a  rape  need  not  al-  or  other  vessel  himself,  but  with  oaus- 

lege  that  the  in  tout  was  to  *'  carnally  ing  and  procuring  some  person  to  use 

and    unlawfhllj   know.'*     Singer   v.  them,  the  name  of  such  person  must 

People,  18  Hun,  418  ;  aff.  75  N.  T.  be  given  in  the  indictment. 

608.  The  indictment,  when  for  distilling 

>  Mackesey  v.  People,  6  Park.  C.  R.  vinegar  illegally,  must  set  out  that  the 

114 ;  State  v.  Dent,  3  0111.  &  J.  8 ;  ap-  apparatus  was  used  for  that  purpose, 

proved  in  U.  S.  v.  Simmons,  96  U.  S.  and  in  the  premises  described,  and  the 

860 ;  citing  also  U.  S.  v.  Qooding,  12  vinegar  manufactured  at  tke  time  the 

Wheat.  473 ;  U.  S.  v.  Ulriel,  3  Dillon,  apparatus  described  was  being  used. 

536.  The  averment  that  defendant  caused 

'  State   V,  Beadon,   17   S.    C.  55  ;  and  procured  the  apparatus  to  be  used 

Orii&n  V.  State,  12  Tex.  Ap.  423.  for  distilling    implies  with  sufficient 

*  Randolph  v.  Com.,  6  S.  &  R.  898 ;  certainty  that  it  was  so  used ;  it  is  not 

Clark's  case,   6  Orat.  675 ;    State  v.  essential  that  its  actual  use  shall  be 

Womack,  81  La.  An.  635.    See  State  v.  set   out.    See    U.    S.    v.    Claflin,    13 

Wilson,  30  Conn.  503.  See,  as  tending  Blatch.  178. 

to  a  laxer  view,  U.  S.  v.  Simmons,  96  *  0ee  U.  S.  v.  Wentworth,  11  Fed. 

U.  S.  360 ;  People  v.  Bush,  4  Hill  N.  Y.  Rep.  52 ;  Thompson  v.  People,  96  111. 

132.    As  to  precision  necessary  in  in-  158. 
dictments  for  attempts,  etc.,  see  Whart. 
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not  charge  them  diBJunctively.^  Thus,  where  a  statute  against  an- 
Disjnnc-  hiwful  shooting  affixes  a  penalty  when  the  act  is  done  with 
tiveof.  intent  to  maim,  disfigure,  disable,  or  kill  (in  the  disjunc- 
statute  tive) ,  the  disjunctive  statement  of  intent  is  bad.'  Under 
junctweiy^'  Statutes  also,  describing  the  several  phases  of  forgery 
stated.  disjunctively,  it  is  held  fatal  to  say  that  the  defendant 
forged,  or  caused  to  be  forged,  an  instrument,'  or  that  he  carried 
and  conveyed,  or  caused  to  be  carried  and  conveyed,  two  persons 
having  the  small-poz,  so  as  to  burden  a  certain  parish.^  It  is  there- 
fore error  to  state  the  successive  gradations  of  statutory  offences 
disjunctively ;  and  to  state  them  conjunctively,  when  they  are  not 
repugnant,  is  allowable.' 

§  163.  When  a  statute  in  one  clause  makes  several  distinct  and 
otherwise  s'ltstantive  offences  indictable,  neither  of  which  is  in- 
as  to  dis-  eluded  in  the  other,  it  has  been  held  better  to  specify 
substantive  the  actual  offence  committed.'  Thus,  where  the  language 
offences.  ^f  ^^^  statute  was,  "  any  person  who  shall  presume  to 
keep  a  tippling-house,  or  sell  rum,  brandy,  whiskey,  tafia,  or  other 
spirituous  liquors,  etc.,  shall  be  liable,"  etc. ;  and  the  indictment 
charged  the  defendant  with  selling  the  particular  liquors  in  the  aggre- 
gate without  a  license,  it  was  held  that  the  indictment  was  deficient 
in  not  defining  the  offence  with  sufficient  precision.^  Whether 
different  designations  of  an  object  (e.  ^r.,"  warrant,"  "  order,"  "  re- 
quest") can  be  coupled  will  be  hereafter  noticed.' 

1  U.  S.  V,  ArmatroDg,  5  Phil.  Rep.  State  v,  Meyor,  1  SpeerB,  305 ;  Wingard 

273 ;    State  v.  Colwells,  8  R.  I.  2S4 ;  v.  State,  13  Ga.  396 ;  State  v.  McCol- 

State  V.  Price,  6  Halst.  203 ;  Jones  v.  lam,  44  Mo.  343 ;  Reefer  v.  State,  4 

State,  1  McMnllan,  236  ;  Whiteside  v.  Ind.  246  ;  State  v.  Stoat,  112  Ind.  245 ; 

State,  4  Ck>ld8. 183.    Infra,  §  228.  People  i;.  Ah  Woo,  28  Cal.  205  ;  and 

'  Angel  V,  Com.,  2  Va.  Cas^  231.  cases  cited,  sapra.    For  other  cases  see 

•  1  Barr.  399 ;  1  Salk.  342,  371 ;  8  infra,  §  251. 

Mod.  32;  5  Mod.  137.  ^  Bat  see  Com.  v.  Balloa,  124  Mass. 

*  1  Sess.  Cases,  307.  26 ;    State  t\  Locklear,  Bosbee,  205. 
B  Infra,  §  251 ;  R.  i;.  North,  6  D.  &    Sapra,  §  151 ;  infra,  §  228. 

E.  143  ;  U.  S.  V.  Hull,  4  MoCr.  273 ;  U.  »  State  v,  Raiford,   7  Porter,  101 ; 

S.  V.  Armstrong,  5  Phil.  Rep.   273;  and  see  R.  v.  Mid^hurst,   1    Borr. 

Com.  V.  arej,  2  Qray,  501 ;  State  v.  400 ;  Miller  v.  State,  5  How.  (Miss.) 

Price,  6  Halst.  203  ;  Angel  v.  Com.,  2  250. 

Va.  Cas.  231 ;  Rasnick  v.  Com.,  Ibid.  >  Infra,  §S  195,  251. 

856  ;  Jones  v,  SUte,  1  McMollan,  236 ; 
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§  163  a.  The  cases  in  reference  to  intent  may  be  grouped  ander 
the  following  heads : —  intent 

(1.)  Where  the  intent  is  to  be  proved  in  order  to   whenne- 
indicate  the  character  of  the  act,  as  when  there  is  an   maBt  be 
attempt  or  assault  to  commit  an  offence,  in  which  cases  ^^^'^'^ 
the  intent  must  be  averred  ;^  and  must  be  attached  to  all  the  mate- 
rial allegations.'    And  so  as  to  the  intent  in  forgery.' 

(2.)  Where  the  intent  is  to  be  primd  fade  inferred  from  the 
facts  stated,  in  which  case  intent,  unless  part  of  the  statutory  defi- 
nition, need  not  be  specifically  averred.^  Thus,  while  intent  must 
be  averred  in  an  indictment  for  an  attempt  to  steal,  it  need  not  be 
averred  in  an  indictment  for  larceny.' 

(3.)  Where  intent  is  part  of  the  statutory  definition  of  the  offence 
it  must  be  averrect,  tiiough  it  is  otherwise  in  cases  where  it  is  not 
part  of  such  statutory  definition,  and  when  the  offence  is  punishable, 
no  matter  what  was  the  intent.' 

(4.)  In  negligent  offences,  to  allege  intent  is  a  fatal  error,  unless  the 
allegation  be  so  stated  as  to  be  capable  of  discharge  as  surplusage.^ 

§  164.  Where  guilty  knowledge  is  not  a  necessary  ingredient  of 
the  offence,  or,  where  the  statement  of  the  act  itself   .   ,       . 

'       '  Ana  BO  01 

necessarily  includes  a  knowledge  of  the  illegality  of  the   guilty 

.  .i»iij-  •▼.    •      Knowledge. 

act,  no  averment  of  knowledge  is  necessary.'     It  is 

1  Com.    V,    Hersej,    2   Allen,  173;  §§  125  et  seq.     As  to  Bnrplnsage  see 

State  V,  Oaryej,  11  Minn.  154;  State  sapra,  §  158. 

V.  Davis,  26  Tex.  201 ;  People  o.  Con-  The  Ohio  sutnte  which  declares  that 
gleton,  44  Cal.  92.  See  U.  S.  v.  Went-  it  shall  he  sufficient  in  any  indictment, 
worth,  11  Fed.  Rep.  52 ;  Bartlett  v.  where  it  is  necessary  to  allege  an  in- 
state, 21  Tez.  Ap.  500.  tent  to  defraud,  to  allege  that  the  party 

*  R.  V,  Rush  worth,  R.  k  R.  317 ;  accused  did  the  act  with  intent  to  de- 
Com.  V.  Boynton,  12  Cush.  500 ;  Com.  fraud,  without  alleging  an  intent  to  de- 
r.  Dean,  110  Mass.  64.  fraud  any  particular  person,  is  not  in 

•  See  Whart.  Crim.  Law,  9th  ed.  conflict  with  §  10  of  the  Bill  of  Rights, 
§  744;  though  see  State  v.  Lurch,  12  which  requires  the  accused,  on  de- 
Or.  99.  mand,  to  he  furnished  with  ''the  na- 

'  See  State  v,  Hurds,  19  Neh.  316.  ture  and  cause  of  the  accusation  against 

•  Ihid.  him."    Turpin  v.  State,  19  Ohio  St. 

*  Infra,  §  220 ;  SUte  v.  McCarter,  98  540, 1869.  As  to  similar  provision  in 
N.  C.  637.  As  to  indictments  for  cheats  Pennsylvania  statute  see  McClure  v, 
and  false  pretences,  see  Whart.  Crim.  Com.,  86  Penn.  St.  353.  Whart.  Crim. 
Law,  9th  ed.  §  1226 ;  Stringer  v.  State,  Law,  9th  ed.  §  742. 

13  Tez.  Ap.  520.  ^  1  Hale  P.  C.  561 ;  2  East  P.  C.  51 ; 

T  See  Whart.  Crim.  Law,  9th  ed.    6  East,  474 ;  1  B.  &  P.  86 ;  U.  S.  v. 

115 


§  164.]  PLBABIKG  AND  PBAOTIOB.  [OHAP.  IIL 

otherwise  where  guilty  knowledge  is  not  so  implied  and  is  a  sabstan- 
tive  ingredient  of  the  ofifence.^  Thus,  in  an  indictment  for  selling 
an  obscene  book,  a  scienter  is  necessary,'  and  so  in  indictments  for 
selling  unwholesome  water ;'  for  illegal  voting  ;^  for  subornation  of 
perjury ;'  for  passing  counterfeit  money  ;*  and  for  assaulting  offi- 
cers ;^  though  it  has  not  been  held  necessary  in  an  indictment  for 
adultery.* 

Under  a  statute,  where  the  guilty  knowledge  is  part  of  the  statu- 
tory definition  of  the  offence,  it  must  be  averred.*  But  in  the  large 
and  important  class  of  cases  elsewhere  particularly  discussed,'*  in 
which  an  act  is  made  indictable  irrespective  of  the  scienterj  the 
scienter  is  not  to  be  averred  in  the  indictment,  since  if  it  were  it 
might  be  regarded  as  a  descriptive  allegation,  which  it  is  necessary 
to  prove." 

Mklone,  20  Blatoli.  137 ;  Ck>m.  v.  Elwell,  Stote  v.  Maloney,  12  B.  I.  251 ;  Horaa 

2  Met.  (Mass.)  190 ;  Com.  v.  Boynton,  12  v.  SUte,  7  Tex.  Ap.  183.  See,  however, 

Cash.  499 ;  Com.  v.  Stout,  7  B.  MoDr.  People  v,  Haley,  48  Mich.  495,  a  case  of 

247 ;  Tnrner  r.  State,  1  Ohio  St.  422 ;  doubtful  authority. 

State  V.  Freeman,  6  Blaokf.  248 ;  SUte  >  Com.  v.  Rlwell,  2  Met.  190 ;  Whart. 

V.  Burgeon,  53  Iowa,  318.    See  State  v.  Crim.  Law,  9th  ed.  §  1731. 

Haines,  23  S.  C.  170.    Infra,  §  272.  >  R.  v.  Jukes,  8  Term  R.  625  ;  R.  v. 

>  U.  S.  V.  Buzzo,  18  Wall.  125  ;  6tate  Myddleton,  6  Term  R.  739 ;  1  Starkie 

V.  Card,  34  N.  H.  510 ;   Com.  v.  Dean,  C.  P.  196 ;  State  v.  Gove,  34  N.  H.  510 ; 

110  Mass.   64;   People  v,  Lohman,  2  People  v.  Lohman,  2  Barb.  216;  State 

Barb.  216 ;  Com.  v.  Blumenthal,  Whart.  v.  Stimson,  4  Zabr.  478 ;  State  v.  Bloe- 

Prec.  528,  n. ;  Powers  v.  State,  87  Ind.  dow,  45  Wis.  279.   See  U.  S.  v.  Schnler, 

97 ;  Gabe  v.  State,  1  Eng.  (Ark.)  519 ;  6  McLean,  28.    As  to  receiving  stolen 

Norman  v.  State,  24  Miss.  54 ;  Stein  o.  goods,  see  Whart.  Crim.  Law,  9th  ed. 

State,  37  Ala.  123.    As  to  counterfeit  §  999.    As  to  false   pretences,   Ibid, 

money,  see  Whart.  Cr.  L.,  9th    ed.  §  1225.    As  to  adultery.  Ibid.  §  1731. 

§  722.  As  to  incest,  etc..  Ibid.  §  1752.    As  to 

'  Com.  V.  McQarrigall,  dted  1  Ben-  poisoning,  Ibid.  §  524.    As  to  oiTences 

nett  &  Heard's  Lead.  Cas.  551.    See,  on  the  high  seas,  Ibid.  §§  1871,  1886. 

also.  State  u.  Carpenter,  20  Vt.  9  ;  Com.  As  to  perjury.  Ibid.  §  1286. 

V.  Kirby,  2  Cush.  577 ;  State  v.  Brown,  ^  Whart.  Crim.  Law,  9th  ed.  §  88. 

2  Speers,  129.  "  R.  v.  Gibbons,  12  Cox  C.  C.  237 ;  B. 

*  Stein  V.  State,  37  Ala.  123.  v.  Hicklin,  L.  R.  3  Q.  B.  360 ;  R.  r. 

«  U.  S.  V.  Wadkinds,  7  Sawy.  85  ;  S.  Prince,  L.  R.  1  C.  C.  R.  154 ;  State  v. 

C.  11  Rep.  560.  Goodenow,  65  Me.  30 ;  State  v.  Bacon, 

<  U.  S.  V.  Dennee,  8  Woods,  39.  7  Vt.  219 ;  Com.  v.  Elwell,  2  Met.  110 ; 

<  Whart.  Crim.  Law,  9th  ed.  §  722 ;  Com.  v.  Thompson,  11  Allen,  23 ;  Com. 
n.  S.  r.  Carll,  105  U.  S.  611 ;  Powers  v.  v.  Smith,  103  Mass.  444;  PhUlips  v. 
State,  87  Ind.  97.  Stote,  17  Ga.  459. 

1  Whart.  Crim.  Law,  9th  ed.  §  649 ;        In  U.  S.  v.  Bayand  (21  Blatoh.  217, 
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Scienter^  in  case  of  poisoning,  is  implied,  under  the  Massachusetts 
statute,  from  ^^  wilfully  and  maliciously''  with  ^'  intent  to  injure  and 
kill  C."* 

§  165.  Matters  of  inducement  or  aggravation,  as  a  general  rule, 
do  not  require  so  much  certainty  as  the  statement  of  the 
gist  of  the  offence.'    And  where  the  offence  cannot  be   ment  and 
stated  with  complete  certainty,  it  is  sufficient  to  state  it  ^'^q^ 
with  such  certainty  as  it  is  capable  of.    We  have  this  P^iJdT  ^*' 
rule  illustrated  in  cases  of   assaults  already  noticed. 
And  in  conspiracy  to  defraud  a  person  of  goods,  it  is  not  necessary 
to  describe  the  goods  as  in  an  indictment  for  stealing  them ;  stating 
them  as  *^  divers  goods"  has  been  holden  sufficient.' 

§  166.  The  degree  of  particularity  necessary  in  setting  ity  required 
out  the  offence  can  be  best  determined  by  examining  the   ^tion^and 
objects  for  which  such  particularity  is  required.    These  protection, 
objects  may  be  specified  as  follows  :^ — 

287),  it  was  lield  that  in  an  indictment  to  desert ;  Reg.  v.  Robbins,  1  Car.  k  K, 

for  removing  revenue  stamps  from  casks  466,  where  the  crime  was  abducting  an 

without  destroying  them  it  is  not  ne-  unmarried  girl  under  sixteen  years  of 

oessary  to  aver  a  sdenter,     '*  Where  a  age;  also  Reg.  v,  Olifer,  10  Ck>z  C.  C. 

statute,"  said  Benedict,  J.,  *'  forbids  the  402 ;  Fitzpatrlck  v.  Kelly,  L.  R.  8  Q.  B. 

doing  of  a  certain  act  under  certain  837,  where  the  charge  was  selling  adnl- 

circumstances,  without    reference    to  terated  batter;  Reg.  v,  Woodrow,  15 

knowledge  or  intent,  any  person  doing  M.  &  W.  404,  where  the  offence  was 

the  act  mentioned  is  charged  with  the  having  in  possession  adulterated  to- 

duty  to   see   that   the  circumstances  bacoo,  and  where  it  was  found  as  a 

attending  this  act  are  such  as  to  make  fact  that  the  accused  believed  the  to- 

it  lawful,  and  under  such  statutes  a  baoco  to  be  unadulterated.    See,  also, 

conviction  may  be  had  upon  proof  of  Halsted  v.  The  State,  12  Vroom,  562." 

doing  the  forbidden  act,  without  proof  The  question  in  its  substantive  rela- 

or  knowledge  by  the  accused  of  the  tions  is  discussed   in  Whart.    Crim. 

circumstances  specified  in  the  statute.  Law,  9th  ed.  §  88. 

The  books  contain  many  cases  where  ^  Com.  v,  Hobbs,  140  Mass.  443.   But 

such  a  rule  has  been  applied.    See  see  Whart.  Crim.  Law,  9th  ed.  §  524. 

Barnes  v.  The  State,  19  Conn.  399 ;  >  R.  v.  Wright,  1  Vent.  170 ;  Com. 

Fox  V.  State,  3  Tex.   Ct.  App.  329,  Dig.  Indict.  Q.  5.    As  to  evidence  of 

as  within  the  rule ;  Commonwealth  v.  surplusage  of  this  kind,  see  Whart. 

Waite,  11  Allen,  264,  where  the  act  Crim.  Ev.  §§  138  et  seq, 

charged  was  selling  adulterated  milk ;        *  R.  i;. ,  1  Chit.  Rep.  698 ;  R.  v. 

2  Allen,  160,  where  selling  liquor  that  Eccles,   1  Leach,   274;   R.  v.  Gill,  2 

was  intoxicating  was  the  offence ;  State  Bam.  &  Aid.  204 ;  Com.  v.  Judd,  2 

V.  Heck,  23  Minn.  594,  where  selling  Mass.  329 ;  Com.  v,  Collins,  3  S.  &  R. 

liquor  to  an  habitual  drunkard  was  220 ;  Com.  v.  Mifflin,  5  Watts  &  S.  461. 

charged  ;  Russell  on  Crimes,  93,  where  *  See  1  Starkie's  C.  P.  73,  from  which 

the  crime  charged  is  inducing  a  soldier  several  of  these  points  are  taken. 
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(a.)  In  order  to  identify  the  charge,  lest  the  grand  jury  should 
find  a  bill  for  one  offence  and  the  defendant  be  put  upon  his  trial  for 
another.' 

(6.)  That  the  defendant's  conviction  or  acquittal  may  enure  to 
his  subsequent  protection,  should  he  be  again  questioned  on  the 
same  grounds. 

(c.)  To  warrant  the  court  in  granting  or  refusing  any  particular 
right  or  indulgence,  which  the  defendant  claims  as  incident  to  the 
nature  of  the  case.' 

((2.)  To  enable  the  defendant  to  prepare  for  his  defence'  in  par- 
ticular cases,  and  to  plead  in  all  ;^  or,  if  he  prefer  it,  to  submit  to 
the  court  by  demurrer  whether  the  facts  alleged  (supposing  them 
to  be  true)  so  support  the  conclusion  in  law,  as  to  render  it  neces- 
sary for  him  to  make  any  answer  to  the  charge.' 

(e.)  To  enable  the  court,  looking  at  the  record  after  conviction, 
to  decide  whether  the  facts  charged  are  sufficient  to  support  a 
conviction  of  the  particular  crime,  and  to  warrant  tiieir  judg- 
ment. 

(/.)  To  instruct  the  court  as  to  the  technical  limits  of  the  pen- 
alty to  be  inflicted.' 

(^.)  To  guide  a  court  of  error  in  its  action  in  revising  tiie  rec- 
ord.^ 

1  Stannf.  181.  other  indictment ;  and  that  there  maj 
8  1  Stark.  C.  P.  73.  be  no  doubt  as  to  the  natnre  of  the 
*  R.  V,  HoUond,  6  T.  R.  623 ;  Foet.  judgment  to  be  given  in  case  of  oon- 
194  ;  Com.  v.  McAtee,  8  Dana,  29.    See,  Tiction."    Biggs  v.  People,  8  Barb.  547 
to  the  same  effect,  People  v.  Taylor,  3  —Edmonds,  P.  J. 
Denio,  91.     **  That  certainty  and  pre-  *  3  Inst.  41. 
cision  in  an  indictment  is  required,  ^  Cowper,  672. 
which  will  enable  the  defendant  to  «  Cowper,  672 ;  6  T.  R.  623 ;  1  Star- 
Judge  whether  the  facts  and  circum-  kie  C.  P.  73. 

stances  stated  constitute  an  indictable  '  This    reason  was  considered   the 

offence,  that  he  may  know  the  nature  most  important  in  R.  v,  Bradlaugh,  38 

of  the  offence  against  which  he  is  to  L.  T.  (N.  S.)  118  ;  L.  R.  3  Q.  B.  D.  607 ; 

prepare  his  defence ;  that  he  may  plead  14  Cox  C.  C.  68  ;  commented  on  infra, 

a  conviction  or  acquittal,  in  bar  of  an-  §  177. 
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PLEADING  OF  DOOUMENTS. 


[§  167. 


VIII.   WRITTEN  INSTRUMENTS. 


1.  Whbrbthb  Instbumbnt,  as  in  Foro^ 

BBT  AND  Libel,  must  bb  bbt  out  in 

ruLL,  §  167. 

(a.)  In  what  case  literal  ezactnesBls 
necessary,  §  167. 

(6.)  "  Tenor,"  "  purport,"  and  "  sub- 
stance," §  168. 

(«.)  What  yariance  Is  fatal,  §  173. 

(<{.)  Quotation  marks,  §  175. 

(tf.)  Lost,  destroyed,  obscene,  or  sup- 
pressed writings,  §  176. 

(/.)  When  any  part  may  be  omitted, 
§180. 

(jff.)  Where  the  Instrument  is  in  a  for- 
eign language,  or  is  on  its  face  in* 
sensible,  §  181. 
3.  Whbbb  thb  Instbumbnt,  as  in  Lar- 
cbnt,  etc.,  mat  bb  dbboribbd  merb- 

LT  BT  eBNBBAL  DBSIGNATION,  §  182. 


8.  What  oenbral  Legal  Designation 

will  sumcB,  §  184. 
«*  Purporting  to  be,"  §  184. 
"Receipt,"   "acquittance,"   §§    185, 

186. 
"  Bill  of  exchange,"  §'  187. 
"  Promissory  note,"  §  188. 
"  Bank  note,"  §  180. 
"  Money,"  §  190. 
"  Goods  and  chattels,"  §  191. 
"  Warrant  for  the  payment  of  money," 

§102. 
"  Order,"  §  108. 
"  Request,"  §  104. 
"Deed,"  "bond,"  §106. 
"  Obligation,"  §  108. 
"  Undertoking,"  §  100. 
"  Guarantee,"  §  200. 
"  Property,"  §  201. 
"  Piece  of  paper,"  §  202. 


1.  Where  the  Instrumenty  (u  in  Forgery  and  Libels  must  be  set 

(mt  in  full} 

§  167.  Where  the  words  of  a  document  are  essential   ingre- 
dients of  the  ofience,  as  in  forgery,  passing  counterfeit  ,^^^^ 
money,  sending  threatening  letters,  libel,  etc.,  the  docu-  words  of 
ment  should  be  set  out  in  words  and  figures.'    The  mat-   are  mate. 


1  In  Massacliusetts,  bj  Gen.  Btat. 
1864,  0.  250,  §  1,  varianoe  in  writings 
or  print  is  immaterial,  if  the  identit/ 
of  the  instrument  is  manifest. 

<  R.  v.  Mason,  2  East,  238 ;  2  East 
P.  C.  976 ;  R.  r.  Powell,  1  Leach,  77 ; 
R.  V.  Hart,  1  Leaoh,  145;  U.  S.  v. 
Noelke,  17  Blatch.  554 ;  U.  8.  v.  Went- 
worth,  11  Fed.  Rep.  52 ;  U.  S.  v.  War- 
ren, 17  Fed.  Rep.  145  ;  Com.  v.  Stow, 
1  Mass.  54 ;  Com.  v.  Bailey,  1  Mass. 
62 ;  Com.  v,  Wright,  1  Cnsh.  46  ;  Com. 
V.  Tarboz,  Ibid.  66 ;  State  v.  Farrand, 
3  Halst.  333 ;  State  v.  Gustin,  2  South. 
R.  740 ;  Com.  v.  Gillespie,  7  S.  &  R. 
460  ;  Com.  v.  Sweney,  10  S.  &  R.  173  ; 
SUte  V.  Stephens,  Wright's  Ohio  R.  73 ; 
SUte  V.  Twitty,  2  Hawks,  248 ;  Rooker 


V.  State,  65  Ind.  86  ;  Baker  v.  State,  14 
Tex.  Ap.  332 ;  Smith  r.  State,  18  Tex. 
A  p.  300.  As  to  varianoe,  see  Whart. 
Crim.  Ev.  §  114.  As  to  forgery,  see 
Whart.  Crim  Law,  0th  ed.  §  727.  As 
to  libel.  Ibid.  §§  lU^etseq, 

In  indictment  for  libel,  the  alleged 
libellous  matter  must  be  set  out  accu- 
rately, any  ▼arianoe  being  fatal ;  Cart- 
wright  V.  Wright,  1 D.  &  R.  230;  Wright 
v.  Clements,  3  B.  &  Aid.  503 ;  Com.  v, 
Tarbox,  1  Cush.  66 ;  Com.  r.  Sweney, 
10  S.  &  R.  173  ;  State  v.  Brownlow,  7 
Humph.  63  ;  Walsh  v.  SUte,  2  McCord, 
248 ;  though  matters  not  in  the  libel- 
lous passage,  or  of  record,  need  not  be 
exactly  alleged.  Thus,  an  indictment 
charging  that  the  defendant  published 
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rial  they       ter  must  be  sot  out  word  for  word.^    Thus,  the  omisaion 

should  be  ,  , 

set  forth,      of  a  word  in  an  indictment  for  forgery  is  fatal.'    In  such 

a  libel  on  the  twenty-first  of  the  month,  was  ruled  that  the  words  between  IM 

may  be  supported  by  proof  of  a  publi-  and  aa/otUnos  oould  not  be  rejected  as 

oation  on  the  nineteenth  of  the  same  surplusage.     Com.  v.  Wright,  1  Gush, 

month.    Bat  it  is  otherwise  if  the  in-  46.    Infra,  §  170. 

dictment  has  alleged  that  the  libel  was  Where  it  does  not  appear  from  the 

published  in  a  paper  dated  the  twenty-  i>ai>er  itself  who  its  author  was,  nor 

first  of  the  month.    Com.  v,  Varney,  the  persons  of  and  oonoeming  whom 

10  Cush,  402.  it  was  written,  nor  the  purpose  for 

Where  parts  are  selected,  they  must  which  it  was  written,  these  facts  should 

be  set  forth  thus :  '*  In  a  certain  part  be  explicitly  averred,  for  the  oonsid- 

of  which  said,''  etc.,  *'  there  were  and  oration  of  the  jury,  in  all  oases  in  which 

are  contained    certain  false,  wicked,  they  are  material.    State  v,  Henderson, 

malicious,  scandalous,  seditious,  and  1  Rich.  179. 

libellous  matters,  of  and  concerning,"  Where  the  persons  alleged  to  have 

etc.,  **  according  to  the  tenor  and  eifect  been  libelled  are  alluded  to  in  ambig- 

following,  that  is  to  say  :*'  ''  And  in  a  nous  and  covert  terms,  it  is  not  sufll- 

certain  other  part,"  etc.,  etc.     See  1  cient  to  aver  generally  that  the  paper 

Camp.   350,  per  Lord  Ellenborough  ;  was  composed  and  published  "  of  and 

Archbold's  C.  P.  484;  1  Wms.  Notes  concerning"  the  persons  alleged  to  have 

to  Saund.  139.    Infra,  §  180.  been  libelled,  with  innuendoes  aocom- 

The  date  at  the  end  of  the  libel  need  panying  the  covert  terms,  whenever 

not  be  set  forth.    Com.  v.  Harmon,  2  they  occur  in  the  paper  as  set  out  in 

Qray,  289.  the  ipdictment,  that  they  meant  those 

If  the  indictment  does  not  on  its  face  persons,  or  were  allusions  to  their 
profess  to  set  forth  an  accurate  copy  of  names.  There  should  be  a  full  and 
the  alleged  libel  in  words  and  figures,  explicit  averment  that  the  defendant, 
it  will  be  held  insufllcient  on  demurrer,  under  and  by  the  use  of  the  covert 
or  in  arrest  of  judgment.  State  v.  terms,  wrote  of  and  oonoeming  the  per- 
Twitty,  2  Hawks,  248  ;  State  v.  Good-  sons  alleged  to  be  libelled*  R.  v.  Mars- 
man,  6  Rich.  387  ;  and  cases  cited  to  den,  4  M.&  S.  164;  State  v.  Henderson, 
§  169.  It  is  not  sufficient  to  profess  to  1  Rich.  179 ;  State  v.  Brownlow,  7 
set  it  forth  according  to  its  substance  Humph.  63.  Infra,  §  181  a. 
or  effect.  Com.  v.  Tarbox,  1  Cush.  The  oourt  will  regard  the  use  of  fic- 
66 ;  Com.  v,  Wright,  1  Cush.  46  ;  State  titious  names  and  disguises,  in  a  libel, 
V.  Brownlow,  7  Humph.  63.  And  where  in  the  sense  that  they  are  commonly 
the  indictment  alleged  that  the  defend-  understood  by  the  public.  State  v. 
ant  published,  etc.,  an  unlawful  and  Chaoe,  Walker,  384. 
malicious  libel,  according  to  the  purport  Under  a  declaration  which  alleges 
and  effect^  and  in  substance  as  follows,  it  the  publication  of  a  certain  **  libel  con- 


1  State  V,  Sweny,  10  S.  &  R.  173 ;  Street,  Tayl.   158 ;  and  see  State  v. 

State  V.  Townsend,  86  N.  C.  676.  Bradley,  1  Hay.  403 ;  State  v.  CoflTej, 

<  U.  S.  V.  Hlnman,  1  Baldwin,  292 ;  N.  C.  Term.  R.  272. 
U.  S.  V.  Britton,  2  Mason,  464  ;  Sutev. 
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cases,  however,  it  is  not  necessary  to  copy  the  vignettes,  devices, 
seals,  letters^  or  figures  in  the  margin,  as  they  make  no  part  of  the 
meaning  ;^  and  so  of  stamps.'  But  it  has  been  held  fatal  to  omit 
the  name  of  the  State  in  the  upper  margin  of  a  copy  of  a  bank  note, 
when  sach  name  is  not  repeated  on  the  body.'  In  prosecutions  for 
selling  lottery  tickets,  in  jurisdictions  in  which  all  lotteries  are  il- 
legal, the  weight  of  authority  is  that  the  ticket  need  not  be  set  forth  ;^ 
though,  if  there  be  a  pretence  of  setting  forth  the  ticket,  a  variance 
is  fatal.*  It  has  also  been  held  not  necessary  to  set  forth,  in  an  in- 
dictment for  not  destroying  stamps,  the  stamps  which  should  have 
been  efiaced.* 

§  168.  When  it  is  necessary  to  set  forth  exactly  a  document,^ 
it  may  be  preceded  by  the  words,  "  to  the  tenor  follow-  iq  anch 
ing,"  or  "  in  these  words,"  or  "  as  follows,"  or  **  in  the  JJ^ictment 
words  and  figures  foUowinir,"  for  though    the    term  should 

u*  „       ,.\    .         ^  X  a  k        V  claim lo set 

^^  tenor,'  which  imports  an  accurate  copy,*  has  been  forth  the 
considered  to  be  the  most  technical  way  of  introducing  ^®"^* 
the  document,  yet  it  has  been  ruled  that  ^^  as  follows"  is  equivalent 
to  the  words  ^^  according  to  the  tenor  following,"  or  ^'  in  the  words 
and  figures  following,"  and  that  if  under  such  an  allegation  the 
prosecutor  fails  in  proving  the  instrument  verbatim,  as  laid,  the 
variance  will  be  fatal;*  and  where  the  indictment,  by  these  or 

oernlDg  the  plaintiff,"  but  contains  no  '  Whart.  Crim.  Law,  9th  ed.  §  677. 

innuendoes,   colloquiums,    or   special  *  Com.  v.  Wilson,  2  Gray,  70 ;  see 

averments  of  fiicts  to  connect  the  pub-  Langdale  v.  People,  100  111.  263. 

lication  with  the  plaintiff,  if  no  evi-  ^   People  v.  Taylor,  3  Denlo,  99 ; 

denoe  be  offered  to  connect  him  there-  Freligh  v.  State,  8  Mo.  613 ;  U.  S.  v. 

with,  except  the  publication  itself,  the  Bayaud,  Benedict,  J.,  15  Rep.  520 ;  21 

question  whether  the  publication  re-  Blatoh.  287;     cited    supra,    §    164; 

fers  to  the  plaintiff  is  for  the  court,  and  Whart.  Crim.  Law,  9th  ed.  §  1493. 

not  for  the  Jury.    Barrows  v.  Bell,  7  *  Com.  v.  Gillespie,  7  S.  &  R.  469. 

Gray,  301.    Innuendoes  are  hereafter  <  U.  S.  v.  Bayaud,  ut  supra, 

discussed.     Infra,  §  181  a.  M  Ch.  C.  L.  234 ;  2  Leach,  661 ;   6 

1  U.  S.  V.  Bennett,  17  Blatch.  357  ;  Bast,  418-426 ;  Whart.  Crim.  Law,  9th 

State  V.  Carr,  5  N.  H.  367 ;  Com.  v.  ed.  §  737. 

Bailey,  1  liass.  62 ;  Com.  v.  Stephens,  <  2  Leach,   660,   661 ;   3  Salk.  226  ; 

Ibid.  203 ;  Com.  «.  Taylor,   5  Cush.  Holt,  347-350,  425 ;  11  Mod.  96,  97 ; 

605  ;  People  v.  Franklin,  3  Johnson's  Douglass,  193, 194 ;  Whart.  Crim.  Law, 

C.  299  ;  Com.  v.  Searle,  2  Binn.  332;  9th  ed.  §  737. 

Buckland  v.  Com.,  8  Leigh,  732 ;  Griffin  b  i  Leach,  78 ;   2  Leach,  660,  961 ;  2 

V.  SUte,  14  Ohio  St.  R.  55  ;  Whart.  Bast  P.  C.  976  ;  2  Bla.  Rep.  787 ;  Clay 

Crim.  Law,  9th  ed.  §  731.    Infra,  §  180.  v.  People,  86  111.  147 ;  State  v.  Town- 
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§173.]  PLBADING  AND  PBAOTIOE.  [OHAP.  m. 

similar  ayerments,  fails  to  claim  to  set  out  a  copy  of  the  iDstroment 
in  words  and  figures,  it  will  be  invalid.^ 

§  169.  Purport,  it  is  said,  means  the  effect  of  a  document  as 
«p  rt"  ^^  appears  on  the  face  of  it  in  ordinary  construction, 
means  and  is  insufficient  when  literal  exactness  is  required; 

^'  tenor"  tenor  means  an  exact  copy  of  it.'  But  if  the  instru- 
contenta  ^^T^^i  i^  cases  where  only  purport  is  required,  does  not 
^^  purport"  to  be  what  the  indictment  avers — ».  e.,  if  its 
meaning  is  not  accurately  stated,  the  variance  is  fatal.'  Purport 
may  be  rejected  as  surplusage  when  -tenor  is  accurately  given.^ 
Nor  when  the  document  is  set  forth,  and  shows  fraud  on  its  face, 
need  its  prejudicial  character  be  averred.* 

§  170.  The  words  ^^  in  manner  and  form  following,  that  is  to 
n  i^i^i^ner  ^7'"  ^^  ^^^  profess  to  give  more  than  the  substance, 
and  form,"  and  are  usual  in  an  indictment  for  perjury;*  but  the 
andefect,"  word  '^  aforesaid"  binds  the  party  to  an  exact  recital.' 
stance."  do  ^^  According  to  the  purport  and  effect,  and  in  substance," 
not  imply     ^rc  bad,  in  cases  where  exactness  of  setting  forth  is 

verbal  ,       '  ,  ® 

accuracy,      required.'    And  so  is  "  substance  and  effect."' 
Attaching         ^  171.  The  attaching  of  one  of  the  original  printed 
papers^is       papers  to  the  indictment,  in  place  of  inserting  a  copy, 
quat^^       is  not  sufficient  indication  that  the  paper  is  set  out  in 
the  very  words." 

]^copy  ifl        ^  ^"^^^  ^  ™^^^  variance  of  a  letter  will  not  be  fatal, 

required       even  when  it  is  averred  that  the  tenor  is  set  out,  pro- 
mere  van-  '  *^ 

ance  of  a      vided  the  meaning  be  not  altered  by  chan^ng  the  word 

Iptfcpi*  is 

immaterial,   misspelt  into  another  of  a  different  meaning  ;^^  thus, 

send,  86  N.  C.  676.    Whart.  Crim.  Law,  *  State  v.  Yerger,  86  Mo.  33. 

9th  ed.  §  737.  >  State  v.  Covington,  94  N.  C.  91 ; 

1  2  Leach,   597,   660,  661 ;    Stote  v.-  SUte  v.  Maaa,  37  La.  An.  202. 

Bonney,  34  Me.  383 ;  Ck>m.  v.  Wright,  1  >  1  Leaoh,  192 ;  Doagl.  193, 194. 

Cash.  46 ;  Dana  v.  SUte,  2  Oh.  St.  91 ;  ^  Ibid. ;  Dong.  97. 

Whart.  Crim.  Law,  9th  ed.  §§  737  et  8eq,,  >  Com.  v.  Wright,  1  Cash.  46  ;  SUte 

1656.  v.'Brownlow,  7  Humph.  63 ;  Dana  r. 

s  2  Leach,  661 ;   SUte  v.  Bonnej,  34  SUte,  2  Ohio  St.  91. 

Me.  383 ;  State  v.  Witham,  47  Me.  165  ;  •  Com.  v.  Sweney,  10  S.  &  B.  173. 

Com.  V.  Wright,  1  Cash.  46  ;  State  i;.  Bat  see  Allen  v.  SUte,  74  AU.  557. 

PaUens,  81  Mo.  387.  ^  Com.    v.    Tarbox,    1    Cash.    66 ; 

>  Dougl.  300 ;   SUte  v.  Molier,  1  De-  Whart.   Crim.  Law,   9th  ed.   §§  736 

yereaz,  263 ;  SUU  v.  Carter,  Conf.  (N.  et  aeq, 

C.)  R.  210;  SUte  v.  Wimberly,  3  Mo-  "  Infra,  §  273;   Whart.   Crim.  Bv. 

Cord,  190;  Whart.  Crim.  Br.  §  114.  §  114;  R.  v.  Drake,  Salk.  660;  U.  8. 
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CHAP.  III.]  PLBABINa  OV  DOOUMBNTS.  [§  175. 

in  an  indictment  for  forging  a  bill  of  exchange,  the  tenor  was 
<<  value  received,"  and  the  bill  as  produced  in  evidence  was  '^  value 
reiceved ;"  the  question  being  reserved,  it  was  held  that  the  vari- 
ance was  not  material,  because  it  did  not  change  one  word  into 
another,  so  as  to  alter  the  meaning.^  On  the  same  principle,  where, 
in  an  indictment  for  perjury,  it  was  assigned  for  perjury  that  the 
defendant  swore  he  ^^  understood  and  believed,"  instead  of  ^^  under- 
stood," the  mistake  was  held  to  be  immaterial.'  So  *^  promise"  for 
^^  promised"  was  held  not  a  fatal  variance.'  The  great  rigor  of  the 
old  English  law  in  this  respect  was  one  of  the  consequences  of  the 
barbarous  severity  of  the  punishment  imposed.  A  more  humane 
system  of  punishment  was  followed  by  a  more  rational  system  of 
pleading.^ 

§  174.  Where  the  setting  out  of  the  document  in  an  xjnnece^. 
indictment  can  give  no  information  in  the  court,  it  is  un-  <»ry  docu- 
necessary  to  set  it  out.'  not  be  set 

§  175.  Quotation  marks  by  themselves  are  not  suf- 
ficient  to  indicate  tenor,  unless  there  be  something  to  Quotation 

I  111  •  1  •     .1  i     •  1  marks  are 

show  that  the  document  within  the  quotation  marks  was   not  bvM- 
that  on  which  the  indictment  rests.'  ^^^^' 


V.  Hinman,  1  Bald.  292 ;  U.  S.  v.  Bur-  was  held  fatal.    Com.  v.  EoamSi  1  Va. 

rougbs,  3  MoL.  405  ;  BUte  v.  Bean,  19  Gas.  109 ;  State  v.  Waters,  Const.  R. 

Vt.  530 ;  State  v.  Weaver,  13  Ired.  491 ;  669 ;  Murphy  v.  State,  6  Tex.  Ap.  554. 

SUte  r.  Coffee,  2  Mnrphej,  320  ;  State  Contra,  State  v.  Bibb,  68  Mo.  286. 

V.  Leake,  80  N.  C.  403 ;  State  v.  Bibb,  Where  the  name  of  John  McNiooll, 

68  Mo.  286 ;  Ham  v.  State,  4  Tex.  Ap.  signed  to  a  forged  instrument,  was  in 

645 ;  Baker  t?.  State,  14  Tex.  Ap.  332 ;  the  setting  out  of  the  forged  instrument 

People  V.  Phillips,  70  Cal.  61.  in  the  indictment  written  John  Mo- 

1  1  Leaoh,  145.  Nicole ;    this  was    held   no  variance. 

>  1  Leach,  133 ;  Dougl.  193, 194.  See  R.  v.  Wilson,  2  C.  &  K.  527 ;  1  Den. 

Whart.  Crim.  Law,  9th  ed.  §§  1297-8.  C.  C.  284 ;  2  Cox  C.  C.  426.      But  see 

*  Com.  9.  Parmenter,  5  Pick.  279.  fullj  Whart.  Crim.  Ev.  §§  114  a  seq. 

*  See  Heard's  Crim.  PI.  215,  citing  The  subject  of  variance  between  the 
1  Taylor's  Et.  §  234  a,  6th  ed.  Infra,  indictment  and  the  evidence  in  this 
§§  273-4-5 ;  Whart.  Crim.  Ev.  §  114 ;  respect  is  more  fully  considered  in  an- 
Whart.  Crim.  Law,  9th  ed.  §  728  a.  other  work.    Whart.  Crim.  Ev.  §  114 ; 

Where  an  Indictment  alleged  that  a  Whart.  Crim.  Law,  9th  ed.  §  728  a. 

forged  certificate  was  signed  by  Bowl-  *  R.  v.  Coulsou,  1  Eng.  L.  k  E.  550  ; 

lug  Starke,  but  the  instrument  was  S.  C.  1  T.  &  M.  C.  C.  332;    4  Cox  C.  C. 

signed  B.  Starke,  and  the  signer's  true  227. 

name  was  Boiling  Starke,  the  variance  *  Com.  v.  Wright,  1  Cush.  46. 
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§  177.]  PLEADING  J^J>  PRACTIOB.  [CHAP.  nL 

§  176.  Where  the  document  on  whioh  the  indictment  rests  is  in 
Document  ^^  defendant's  possession,  or  is  lost  or  destroyed,  it  is 
defend- '^  Sufficient  to  aver  such  special  facts  as  an  excuse  for  the 
ant'B  non-setting  out  of  the  document,  and  then  to  proceed, 

not  be  Bet  either  by  stating  its  substance,  or  by  describing  it  as  a 
^^^^'  document  which  ^^  the  said  inquest  cannot  set  forth  by 

reason,"  etc.,  of  its  loss,  destruction,  or  detention,  as  the  case  may 
be,^  giving,  however,  the  purport  of  the  instrument  as  near  as  may 
be.« 

Thus,  where  the  indictment  excused  the  want  of  a  particular 
description,  by  averring  that  the  bond  was  with  the  defendant,  it 
was  held  that  this  was  sufficient.'    Although  it  was  said,  in  another 

case,  the  note  is  described  as  made  on  the day  of  May,  and 

the  proof  is  that  the  forged  note  was  dated  on  a  particular  day,  a 
conviction  will  be  sustained,  notwithstanding  the  variance,  when  a 
satisfactory  reason  for  the  omission  of  a  more  particular  description 
is  given  in  the  indictment.^ 

The  allegation  of  loss,  however,  will  not  supply  the  want  of  the 
allegation  of  such  extraneous  facts  as  are  essential  to  constitute  in* 
dictability.* 

§  177.  It  has  also  been  ruled  that  if  the  grand  jury  declare  of 
an  indecent  libel,  ^^  that  the  same  would  be  offensive  to 
obscene        the  court  here,  and  improper  to  be  placed  on  the  records 
"*^^-  thereof,"  the  non-setting  forth  of  the  libel  will  be  there- 

by sufficiently  excused.'  Thus,  in  an  indictment  for  publishing  an 
obscene  book  or  picture,  it  is  not  necessary  that  the  libel  should  be 
set  out  at  large,^  but  in  such  case  it  is  necessary  specifically  to  aver 

1  Whart.  Crim.    Bt.    §§  118,    199.  4 Leigh,  694;  State  v.  Davis,  69  N.  C. 

See    Com.  v.  Sawtelle,  11  Ooah.  142 ;  813 ;  Da  Bois  v.  State,  50  Ala.  139. 

People  V.  Bogart,  36  Cal.  245.    Infra,  See  tally  Wliart.  Crim.  Br.   §§  118, 

§  218.  199. 

s  Whart.  Crim.  Law,  9th  ed.  §§  728  *  People  o.  Kingsley,   2  Cow.  522. 

et  Mq.;  R.  v.  Watson,  2  T.  R.  200;  R.  See  Croxdale  v.  SUte,  1  Head.  139. 

V.  Haworth,  4  C.  &  P.  254 ;  R.  v.  Han-  «  People  v,  Badgelej,  16  Wend.  53. 

ter,  4  C.  &  P.  128 ;  U.  S.  v.  Britton,  2  See  SUte  v.  Sqaire,  1  Tyler,  147. 

Mason,  468  ;  State  v.  Bonnej,  34  Me.  *  Com.  p.  Spilman,  124  Mass.  237. 

223  ;  State  o.  Parker,  1  Chipman,  Vt.  <  Com.   v.    Holmes,   17  Mass.   336  ; 

294;   People  v.  Badgeley,   16  Wend,  and  see  Whart.  Crim.   Law,   9th  ed. 

531 ;   Wallace  v.  People,  27  111.  45 ;  §  1609 ;    for  other   oases,  and   cases 

Hart  V,  State,  55  Ind.  599  ;    Manson  v.  given  infra. 

Stote,  79  Ind.  541 ;  Pendleton  v.  Com.,  ^  Stete  v.  Brown,  1  WUliams  (Vt.), 
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CHAP.  III.]                    PLEADINQ  OP  BOCUlfBKTS.                             [§  177. 

the  reason  of  the  omission.    And  in  any  view  it  is  proper  on  prin- 
ciple,  that  the  obscene  paper  should  be  in  some  way  individuated.^ 

619  ;  Com.  v.  Holmes,  17  Mass.  336 ;  anthoritj  to  the  effect  that  the  obsoene 

Com.  V.  Dejardin,  126  Mass.  46 ;  Com.  docameDt  need  not  be  copied.    Com.  v. 

V.  SharplesSy  2  S.  &  R.  91 ;  People  v.*  Holmes,  17  Mass.  336 ;  State  v.  Brown, 

Oirardin,  1  Mann.  (Mich.)  90 ;  Thomas  1    Williams    (Vt.),    619 ;    McNair   r. 

V.  State,  103  Ind.  419.    Por  fonn  see  People,  89  HI.  441 ;  Puller  v.  People,  92 

Whart.  Prec.  952,  968.    This  dlstino-  111.  182;    and    People  v.  Qirardin,  1 

tion  has  been  taken  in  reference  to  in-  Mann.  (Mich.)  90,  are  direct  to  this 

decent  publications    sent  bj  mail  in  effect.    Com.  v.  Tar  box,  1  Cush.  66, 

violation  of  statute.    Bates  v.  U.  S.  11  reaffirms    the   principle    of    Com.    v, 

Biss.  70 ;  U.  8.  v.  Ealtme/er,  16  Ped.  Holmes,  but  holds  that  to  paste  the 

Rep.  760 ;  U.  S.  v.  Benedict,  16  Blatch.  alleged  obscene  matter  to  the  indict- 

338 ;  see  Whart.  Crim.  Law,  9th  ed.  ment  is  a  defective  mode  of  pleading. 

§§  1609, 1662,  1831.    When  the  docu-  As  affirming  Com.  v.  Holmes  may  also 

ment  is  set  forth,  it  may  be  left  to  be  cited  Com.  v.  Dejardin,  126  Mass.  4^. 

apeak  for  itself.    Smith  v.  State,  24  On  the  other  hand,  in  State  v.  Hanson, 

Tex.  Ap.  1.  23  Tex.  232,  an  indictment  for  publish- 

1  Com.  V,  Tarbox,  1  Cnsh.  66 ;  Com.  ing  an  obsoene  document,  without  giv- 

V.  Wright,  139  Mass.  382 ;  State  v.  Hay-  ing  the  words,  was  held  bad.    In  this 

ward,  83  Mo.  299 ;  and  see  U.  S.  v.  case,  however,  there  was  no  excuse 

Kaltmeyer,  16  Ped.  Rep.  760;  5  McCr.  offered,  as  in  Ck>m.  v.  Holmes,  for  not 

260.  setting  out  the  libel.    Com.  v.  Sharp- 

The  position  of  the  text  is  accepted  less,  2  S.  &  R«,  was  the  case  of  an  inde- 

in    England    as    to    indecent    prints,  cent  picture,  and  the  Supreme  Court 

Dugdale  v.  R.,  Bears.  C.  C.  64.    In  R.  held  that  it  was  not  necessary  that  the 

V.  Bradlaugh,  38  L.  T.  (N.  S.)  118 ;  picture  should  be  copied  on  the  indict- 

L.  R.  3  Q.  B.  D.  607 ;  14  Cox  C.  C.  68,  ment.    The  reason,  however,  is  the 

it  was  ruled  that  an  indictment  which  same  as  that  given  in  Com.  v.  Holmes 

did  not  give  the  words  of  an  alleged  — that  the  court  must  preserve   the 

obscene  libel  or  excuse  their  omission  **  chastity"    of  its    records,  and  not 

was  bad.    In  this  case  it  was  noticed  permit  them  to  be  used  to  perpetuate 

by  Bramwell,  J.,  that  the  American  obscenities.    It  may  be  added  to  this 

authorities  excuse  the  non-setting  forth  that  if  an  obscene  publi&tion  were  to 

of  the  libel    on   the   grounds  of  its  be  considered  as  exclusively  a  libel,  it 

obscenity,  which  allegation  was  omit-  might  be  difficult  to  resist  the  conclu- 

ted  in  R.  v.  Bradlaugh.    It  will  not  do  sion,  that  as  a  libel  when  indicted  as 

to  say  that  this  excuse  is  surplusage,  such,  it  should  be  spread  on  the  record, 

An  indictment  which  excuses  the  non-  supposing  that  no  legitimate  excuse  be 

setting   forth  of  a  document  on  the  given  for  the  nonnsetting  out.      But 

ground  of  its  loss,  or  of  its  destruction  there  is  much  force  in  the  position  that 

by  the  defendant,  is  good,  though  with-  an  obscene  publication  is  not  so  much 

out  such  an  excuse   the   indictment  a  libel  as  an  offence  against  public 

would  be  defective.     The  excuse,  thero-  decency;    and  if  it  be  the  latter,  the 

Ibre,  is  essential.    But,  when  such  an  particularity  required  in  setting  forth 

excuse  is  made,  the  American  cases  libels  is  not  necessary.    If  a  mob,  for 

present  an  almost  unbroken  line  of  instance,  should  gather  about  a  relig- 
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^  180.]  PLEADIK0  AND  PRACTIOB.  [CHAP.  III. 

Prowca-  ^  178.  Even  where  the  prosecutor's  negligence  caused 

iigence  the  loss,  the  loss  will  be  an  excuse  for  non-description, 

alter  the  ,  unless  the  misconduct  was  so  gross  as  to  imply  fraud.^ 


case. 


§  179.  When  there  is  an  allegation  that  a  document 
Production    is  destrot/edy  as  an  excise  for  its  non-description,  there 
ment  ai-       is  A  f&tal  variance  between  the  indictment  and  the  proof 
b^^di^.       ^^  ^^^  destroyed  instrument  is  produced  on  trial.' 
8troyed»'  k  180.  Wherever  the  whole  document  is  essential  to 

is  a  uCtal  ^ 

TaHance.  the  description  of  the  offence,  the  whole  must  be  set  out 
EztraDeooB  '^^  ^^^  indictment  It  is  otherwise,  however,  as  to  in- 
docnment  dorsements  and  other  extraneous  matter  having  nothing 
need  not  be  to  do  with  the  part  of  the  document  alleged  to  be  forged.' 
And  where,  upon  an  indictment  for  forging  a  receipt, 
it  appeared  that  the  receipt  was  written  at  the  foot  of  an  account, 
and  the  indictment  stated  the  receipt  thus :  '^  8th  March,  1773. 
Received  the  contents  above  by  me,  Stephen  Withers,"  without 
Betting  out  the  account  at  the  foot  of  which  it  was  written ;  this  was 
ruled  sufficient.^  In  other  cases,  where  part  only  of  a  written 
instrument  is  included  in  the  offence,  that  part  alone  is  necessary  to 
be  set  out.  Thus,  in  cases  where  portions  of  publications  are 
libellous  and  others  not,  it  is  only  necessary,  as  is  elsewhere  noticed, 
to  state  those  parts  containing  the  libels ;  find  if  the  libellous  pas- 
sages be  in  different  parts  of  the  publication,  distinct  from  each  other, 
they  may  be  introduced  thus:  ^^  In  a  certain  part  of  which  said  libel 
there  were  and  are  contained  the  false,  scandalous,  malicious,  and 
defamatory  words  and  matter  following,  that  is  to  say,"  etc.  ^^And 
in  a  certain  other  part  of  which  said  libel  there  were  and  are  con- 
tained," etc.'    Where  the  indictment  is  for  forging  a  note  or  bill, 

louB  assembly,  distnrbing  its  worship  *  Whart.  Crim.  Law,  9th  ed.  §  753. 
bj  profane  and  indecent  language,  it  And  see  Com.  v.  Ward.  2  Mass.  397 ; 
would  not  be  necessary,  it  may  well  be  Com.  r.  Adams,  7  Met.  50  ;  Perkins  v. 
argued,  that  those  profane  and  indecent  Com.,  7  Qrat,  651 ;  Buckland  v.  Com., 
words  should  be  set  out.  Nor  is  this  8  Leigh,  732 ;  State  v,  Gardiner,  1  Ired. 
the  only  illustration  to  which  we  may  27 ;  Hess,  v.  State,  5  Ohio,  5.  Lang- 
appeal.  An  indictment  against  a  dAle  v.  People,  100  HI.  263. 
oommon  scold  need  not  set  forth  the  *  R.  v.  Testick,  1  Bast,  181,  n. ; 
words  the ''scold"  was  accustomed  to  Whart.  Crim.  Law,  9th  ed.  §§  729 
use.    See  argument  in  Southern  Law  et  seg. 

Rev.  for  1878,  p.  258.  >  See  Tabart  v.  Tipper,  1  Camp.  350. 

1  State  V.  Taunt,  16  Minn.  109.  Whart.  Crim.    Law,  9th.  ed.  §  1656, 

s  Smith  V.  State,  33  Ind.  159.  and  oases  cited  to  §  167. 
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CHAP,  m.]  PLEADING  OP  DOCUMENTS.  [§  181  a. 

the  indorsement,  though  forged,  need  not  be  set  oat.^  And,  as  we 
have  seen,  it  is  not  necessary  to  set  forth  vignettes  or  other  embel- 
lishments, though  if  this  be  attempted  a  variance  may  be  fatal.' 

An  altered  document,  as  is  elsewhere  seen,  may  be  averred  to  be 
wholly  forged.'  But,  if  an  alteration  be  averred,  the  alteration 
must  be  specified,^  and  an  addition  which  is  collateral  to  the  docu- 
ment must,  if  forged,  be  specially  pleaded.' 

§  181.  A  document  in  a  foreign  language  must  be  translated  and 
explained  by  averments.'    The  proper  course  is  to  set 
out,  as  '^  of  the  tenor  following,"  the  original,  and  then  in^'^ie'^ 
to  aver  the  translation  in  English  to  be  «  as  follows."^  m^8"t°be«- 
And  so  where  initials  appear  without  averment  of  what  plained  by 
they  mean ;'  and  where  there  is  no  averment  of  who  the 
officer  was  whose  name  is  copied  in  a  forged  instrument,  there  be- 
ing no  averment  of  what  the  instrument  purports  to  be.' 

In  another  volume  it  will  be  seen  more  fully  that  when  ^^  tenor" 
is  set  out,  a  variance  is  fatal  ;^  that  when  the  legal  effect  only 
of  a  document  is  averred,  it  is  sufficient  if  the  proof  substantially 
conforms ;"  that  when  the  variance  is  doubtful,  the  question  is  for 
the  jury  ;^'  and  that  a  lost  or  unobtainable  document  may  be  proved 
by  parol." 

§  181  a.  An  innuendo  is  an  interpretative  parenthesis,  thrown 
into  the  quoted  matter  to  explain  an  obscure  term.    It  joQ^jendo 
can  explain  only  where  something  already  appears  upon  can  inter- 
the  record  to  ground  the  explanation ;  it  cannot,  of  itself,  not  en- 
change,  add  to,  or  enlarge  the  sense  of  expressions  ^^'^' 

1  Com.  V.  Ward,  2  Mass.  397 ;  Com.  429 ;  R.  v.  Wanhaner,  1  Mood.  C.  C. 

V.  Adams,  7  Met.  50  ;  Com.  v.  Perkins,  466 :  Wormontb  v.  Cramer,  3  Wend. 

7  Grat.  654 ;  Simmons  r.  State,  7  Ham.  394.    As  to  California,  see  special  stat- 

116 ;  Whart.  Crim.  Law,  9th  ed.  §§  nte.     People  v.  Ah  Woo,  28  Cal.  205. 

731-3,  and  oases  cited  to  §  176.  If  the  translation  be  incorrect  the  va- 

*  Whart.  Crim.  Ev.  §  114;  Whart.  riance  is  fatal.    R.  v,  Goldstein,  utsu- 
Crim.  Law,  9th  ed.  §  731.      Supra,  pra;  and  see  20  Wis.  239. 

§  167.  B  R.  V.  Barton,  1  Moody  C.  C.  141 ; 

*  Whart.  Crim.  Law,  9th  ed.  §  735.    R.  v.  Inder,  2  C.  &  E.  635. 

*  Ibid.  »  R.  r.  Wilcox,  R.  &  R.  C.  C.  60. 
<  Com.  9.  Woods,  10  Gray,  430.               »  Whart.  Crim.  By.  §  114. 

*  R.  V.  Goldstein,  R.  &  R.  473 ;  7  "  Ibid.  §  116. 
Moore,  1 ;  10  Price,  88.  Whart.  Crim.  »  Ibid.  §  117. 
Law,  9th  ed.  §  729.  »  Ibid.  §  118. 

*  Ibid. ;  R.  v.  Sindnrskie,  1  Moody, 
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§  181  a.]  PLEADING  Am)  PBACTIOB.  [OHAP.  III. 

beyond  their  usual  acceptation  and  meaning.  It  can  interpret,  but 
cannot  add.^  It  may  senre  as  an  explanation,  but  not  as  a  substi- 
tute.' Extrinsic  facts,  if  requisite  to  the  sense,  must  be  averred  in 
the  introductory  part  of  the  indictment.'  Thus,  in  an  action  for  the 
words  '^  He  is  a  thief,"  the  defendant's  meaning  in  the  use  of  the 
word  '^  he"  cannot  be  explained  by  an  innuendo  ^^  meaning  the  said 
plaintiff,"  or  the  like,  unless  something  appear  previously  upon  the 
record  to  ground  that  explanation ;  but  if  the  words  had  previously 
been  charged  to  have  been  spoken  of  and  concerning  the  plaintiff, 
then  such  an  innuendo  would  be  correct ;  for  when  it  is  alleged  that 
the  defendant  said  of  the  plaintiff  ^^  He  is  a  thief,"  this  is  an  evi- 
dent ground  for  the  explanation  given  by  the  innuendo,  that  the 
plaintiff  was  referred  to  by  the  word  "  he."* 

^^  When  the  language  is  equivocal  and  uncertain,  or  is  defamatory 
only  because  of  some  latent  meaning,  or  of  its  allusion  to  extrinsic 
facts  and  circumstances,  then  an  inducement  or  innuendo  or  both 
are  indispensable  to  express  and  render  certain  precisely  what  the 
libel  is  of  which  the  defendant  is  accused." '  But  extrinsic  facts 
need  not  be  averred  unless  necessary  to  make  out  the  sense.' 

1  See  2  Salk.  612 ;  Gowp.  684 ;  Le  point  to  it,  the  Jury  may  oonvict  nnder 

Fana  v.  Maloomaon,  1  H.  of  L.  Cas.  the  latter  alone.    Com.  v.  Eeenan,  67 

637 ;  Solomon  i;.  Lawson,  8  Q.  B.  825 ;  Penn.  St.  203.    See,  farther,  note  to 

Goodrich  v.  Hooper,  97  Maas.  1 ;  Mix  r.  §  167. 

Woodward,  12  Conn.  262;  Van  Veoh-  «  State  v.  Atkins,  42  Vt.  252 ;  SUte 

t^n  t*.  Hopkins,  5  Johns.  211 ;  State  v.  v.  Spear,  13  R.  I.  326 ;    thongh    see 

Neese,N.C.T.  R.  270;  Bradley  t;.  State,  Com.  v.  Eeenan,   67  Penn.  St.  203; 

Walker,  156 ;    State  v.  Henderson,  1  Com.  v,  Meeser,  1  Brewst,  492. 

Rich.  179.    It  was  held  in  Fennsylva-  >  1  Sannd,  121,  6th  ed.    Inftra,  §  496 ; 

nia,  in  1870,  that  where  no  new  essen-  Com.  v,  Snelling,  15  Pick.  321. 

tial  fact  is  requisite  to  the  frame  of  an  <  Arohibaldls  C.  P.  494 ;    State  v. 

indictment  for  libel,  which  requires  to  White,  6  Ired.  418. 

be   found   by  the  grand  Jury  as  the  ^  Durfee,  C.  J.,  State  v.  Corbett,  12 

ground  of  a  colloquium,  and  where  the  R.  I.  288,  citing  State  v.  Henderson,  1 

only  object  of  an  innuendo  is  to  give  Rich.  179 ;  State  v.  Mott,  45  N.  J.  494; 

point  to  the  meaning  of  the  language,  People  v,  Isaacs,  1  N.  Y.  Cr.  R.  148, 

it  is  not  proper  to  quash  the  indictment  ^  State  v,  Shelton,  51  Vt.  102. 

on  the  ground  that  the  innuendo  may  Where    the    plaintiff  averred,    by 

be  supposed  to  carry  the  meaning  of  way  of  innuendo,  that  the  defendant, 

the  language  beyond    the  customary  in  attributing  the  authorship  of  a  oer- 

meaningof  the  word.    If  some  of  the  tain  article  to  a  '*  celebrated  surgeon 

innoendoes  in  an  indictment  for  libel  of  whiskey  memory,"  or  to  a  "noted 

extend  the  meaning  of  parts  too  far,  steam  doctor,"  meant  by  these  appel- 

but  there  be  others  sufficient  to  give  lations  the  plaintiff,  it  was  held  not- 
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CHAP.  III.]  PLBADING  OF  DOCUMENTS.  [§  188. 

2.    Where  the  Instrument^  as  in  Larceny^  etc.y  may  he  described 

merely  by  general  Designation.^ 

§  182.  By  State  as  well  as  by  federal  legislation,  statutes  have 
been  enacted  making  the  larceny  of  bank  notes,  bonds,  gtatutory 
and  other  writings  for  the  payment  of  money,  highly  desigiia. 
penal.      Questions   constantly    arise    whether    certain  befoi- 
articles  alleged  to  be  stolen  are  included  within  these   ^^^^' 
statutes.    The  adjudications  are  too  numerous  to  be  here  detailed ; 
and  we  can  only,  within  the  limits  assigned  to  us,  fall  back  upon  the 
general  principle  that  documents  stolen,  to  bring  them  within  the 
statute,  must  be  described  by  the  statutory  terms.' 

§  188.  When  a  general  designation  of  a  document  is  all  that  is 
required,  then  it  is  ordinarily  sufficient  to  give  the  statu-  ^h^^^y^ 
tory  designation,  and  it  is  enough  if  this  is  sufficiently      nerai 
accurate  to  identify  the  document.'    But  if  the  pleader  isBufficienr, 

withstanding  the  innnendo,  that  the  words  of  the  plaintiff,  an  innuendo  of 
declaration  was  had,  for  want  of  an  its  heing  the  harn  fall  of  corn  would 
averment  that  the  plaintiff  was  gen-  haye  been  good ;  for,  by  coupling  the 
erally  known  by  these  appellations,  or  innuendo  with  the  introductory  aver- 
that  the  defendant  was  in  the  habit  of  ment,  it  would  have  made  it  complete, 
applying  them  to  him,  or  something  to  Archbold's  C.  P.  494 ;  4  R.  Ab.  83,  pU 
that  effect.  Miller  v.  Maxwell,  16  Wend.  7 ;  85,  pi.  7 ;  2  Ro.  Rep.  244 ;  Cro.  Jac. 
9.  See,  also,  2  Hill,  472,  and  12  Johns.  126 ;  1  Sid.  52 ;  2  Str.  934 ;  1  Saund. 
474.                       ^                              *  242,  n.  3 ;  Goldstein  v.  Foss,  9  D.  & 

When    an  alleged  libel  affects  the  Ry.  197 ;  6  B.  &  C.  154 ;  Clement  v. 

prosecutor  only  in  his  business  stand-  Fisher,  1  M.  &  Ry.  281 ;  Alexander  v. 

ing,  such  busings  must  be  averred.  Angle,  1  C.  &  J.  143 ;  7  Bing.  119  ;  R. 

Com.  V.  Stacey,  8  Phila.  617.  v,  Tutchin,  5  St.  Tr.  532. 

In  another  case,  in   an   action   on  The  question  of  the  truth  of  the  in- 

the  case  against  a  man  for  saying  of  nuendoes  is  for  the  Jury  ;    and  they 

another  **  He  has  burnt  my  bam,"  the  must  be  supported  by  evidence,  unless 

plaintiff  canilot,  by  way  of  innuendo,  they  go  to  matters  of  notoriety  or  of 

say,  "  meaning  my  bam  full  of  corn ;"  which  the  court  takes  Judicial  notice. 

Barham  v.  Nethersal,  4  Co.  20a;  be-  See  cases   cited   supra;    State  v.  At- 

cause  this  is  not  an  explanation  de-  kins,  42  Vt.  252;  Com.  v,  Eeenan,  67 

rived  from  anything  which  preceded  Penn.  St.  203 ;  State  v.  Perrin,  2  Brev. 

it  on  the  record,  but  is  the  statement  474. 

of  an  extrinsic   fact    not   previously  '  As  to  lumping  descriptions  of  notes 

stated.   But  if  in  the  introductory  part  in  larceny,  see  infra,  §  207. 

of  the  declaration  it  had  been  averred  '  As  to  variance  in  such  cases  see 

that  the  defendant  had  a  bam  full  of  Whart.  Crim.  Ev.  §  116. 

com,  and  that,  in  a  discourse  about  *  Bonnell  v.  State,  64  Ind.  498. 
that  bam,  he  had  spoken  the  above 
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§  188.]  PLEADINO  AND  PRAOTICB.  [CHAP.  III. 

yet  If  In-       undertakes  to  give  the  words  of  the  document,  then  a 

dictment  .  ^  ' 

purports  to  vanance  as  to  such  words  is  at  common  law  fatal.^  On 
variance  18 '  ^^0  Other  hand  it  is  said  that  if  the  words  are  accurately 
Utai,  given,  an  erroneous  designation  may  be  treated  as  sur- 

plusage.' Nor  will  the  indictment  be  defective  for- want  of  accuracy 
of  specification,  where  this  specification  is  the  best  the  pleader  could 
give.  This  is  eminently  the  case  in  prosecutions  for  larceny  of 
bank  bills  from  the  person,  when  the  bank  bills  have  not  been 
recovered.* 

^^  Purporting  to  be"  is  not  a  necessary  qualification  of  the  desig- 
nation.^ 

1  See  oases  supra;  and    see  R.  v.  oient,  without  a  more  particalardescrip- 

Craven,  R.  &  R.  14 ;  17.  S.  v.  Keen,  1  tion  of  the  note.    Ck>m.  v.   Richards, 

McLean,  429 ;  U.  S.  v.  Lancaster,  2  Mc-  1  Mass.  337.      **  Divers    bank  bills. 

Lean,  481 ;  Powers  r.  State,  87  Ind.  97.  amounting  in  the  whole  to  — ^,  etc, 

*  Infra,  §  184.  and  of  the  value  of,  etc.,  of  the  goods 
In  an  indictment  for  falsely  pretend-  and  chattels,''  etc.,  has  been  held  sufi- 

ing  a  paper  to  be  a  valid  promissory  cieut;  Lamed  v.  Com.,  12  Met.  240; 

note,  it  is  sufficient  to  designate  it,  set-  Com.  t;.  Sawtelle,  11  Cush.   142.    See 

ting  it  forth  not  being  necessary.  R.  v,  other  cases,  infra,  §§  189,  206 ;   and  so 

Coulson,  T.  &  M.  332 ;  1  Den.  C.  C.  592 ;  of*  certain  moneys,  to  wit,  divers  pro- 

4  Cox.  C.  C.  332;  Com.  v,  Coe,   115  missory  notes,   current  as  money  in 

Mass.  481.  said  Commonwealth."   Com.  v.  Ashton, 

*  Infra,  §§  188  et  seq.;  Wilson  v.  125  Mass.  384.  See,  for  other  cases, 
State,  69  Qa.  591.  infra,  §  189  a. 

«  R.  V.  Birch,  1  Leach,  79  ;  2  W.  Bl.  ' ''  Sundry    bank    bills    and  sundry 

790 ;    State  v.   Gardiner,   1  Ired.  27  ;  promissory  notes  issued  by  the  United 

Whart.  Crim  Law,  9th  ed.  §  738.    In-  States,  commonly  called  legal  tender 

fra,  §  184.  notes,  all  said  bills  and  notes  together 

The  following  references  to  rulings  amounting  to  ninety  dollars,  and  of 

under  statutes  may  be  of  value :—  the  value  of  ninety  dollars,'*  is  not  an 

United  States   Courts,  —  Money   and  adequate  description  of  United  States 

banknotes,  and  coin,  are   '* personal  treasury  notes.     Com.  v.   Cahill,   12 

goods,"  within  the  meaning  of  the  six-  Allen,  540.    See  Hamblett  v.  State,  18 

teenth  section  of  the  Crimes  Act  of  N.  H.  384. 

1790,  c.   36,   respecting  stealing  and  '*  For  the  payment  of  money,"  need 

purloining  on  the  high  seas.    U.  S.  v.  not  be  averred  of  a  promissory  note. 

Moulton,  5  Mason,  537.     See  U.  S.  v.  Com.  v,  Brettun,  100  Mass.  206. 

Hinman,  1  Baldw.  292 ;    U.  S.  v.  Lan-  Cannecticut.-^'WheTe  an  information 

caster,  2  McLean,  431.  for  theft  described  the  property  allied 

Massachusetts, — ^An  indictment  under  to  be  stolen  as  *'  thirteen  bills  against 
the  Act  of  March  15, 1785,  for  larceny,  the  Hartford  Bank,  each  lor  the  pay- 
alleging  that  the  defendant  stole  ''a  ment  and  of  the  value  of  tendoUars, 
bank  note  of  the  value  of  — ,  of  the  issued  by  such  bank,  being  an  incor- 
goods  and  chattels  of  -»— ,"  is  suffi-  porated  bank,  in  this  State,"  it  was 
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3.   What  General  Legal  Designation  will  suffice. 

§  184.  "  Purporting  to  6«." — The  pleader  may  aver  the  instru- 
ment to  be  of  the  class  prohibited,  or  he  may  aver  that  j^  defiifma- 
it  "  purports  to  be,"  etc, ;  e.  g.,  he  may  say  thai  the  de-  won  be  er- 
fendant  forged  ^^  a  certain  will,"  or  ^^  a  certain  false,  etc.,  rariance  is 
paper  Yfniing purporting  tobeihe  last  will,"  etc.,*  though,  '***^' 

held  that  this  defeoription  was  snfl-  iV«ic^JisrMy.—*' Bank  notes,"  pleaded 

oiently  certain.    Salisbarj  v.  State,  6  as  sach,  are  not  goods  and  chattels  under 

Ck>nn.  101.  the  statute.   State  v.  Calvin,  2  Zab.  207. 

New   York, — A  contract    not   under  Maryland,  —  In      an     indictment 

seal  is  incorrectly  described  as  a  bond,  founded  upon  the  Act  of  1809,  o.  138, 

and  the  error  is  fatal.    People  v.  Wiley,  for  stealing  a  bank  note,  it  is  Buf&cient 

3  Hill,  194.      '  to  describe  the  note  as  a  bank  note,  for 

Where  the  indictment  stated  that  the  payment  of,  etc.,  and  of  the  value 

the  defendant  stole   *'  four  promissory  of,  etc.    Nothing  more  is  required  than 

notes,   commonly  called  bank   notes,  to  charge  the  offence  in  the  language 

given  for  the  sum  of  fifty  dollars  each,  of  the  act.    State  v,  Cassel,  a/|a«  Baker, 

by  the  Mechanics'  Bank  in  the  city  of  2  Har.  &  G.  407. 

New  York,  which  were  due  and  unpaid.  North   CaroHna.^^hx  an    indictment 

of  the  value  of  two  hundred  dollars,  for  stealing  a  bank  note,  a  description 

the  goods  and  chattels  of  P.  C,  then  of  the  note  in  the  following  words : 

and  there  found,"  etc.,  it  was  held  a  "  one  twenty  dollar  bank  note  on  the 

sufficient  description   without  saying  State  Bank  of  North  Carolina,  of  the 

they  were  the  property  of  P.  C.    The  value  of  twenty  dollars,"  is  good.  State 

word  chattels   denotes   property  and  v.  Rout,  3  Hawks.   618.     See,  also, 

ownership.      People  v.  Holbrook,  13  State  v.  Williamson,  3  Murph.  216  ; 

Johns.  90.     See,  also.  People  v.  Jack-  Stote  v.  Fulford,  1  Phill.  (N.  C.)  L.  563  ; 

son,  8  Barb.  637.  and  see  Sallie  v.  State,  39  Ala.  691. 

Pennsylvania. — ^Under  the  Act  of  15th  Creor^to.— See  State  v.  Allen,  Charl- 

April,  1790,  an  indictment  for  stealing  ton,  518. 

bank  notes  must  lay  them  as  promis-  Alabama, ~^&ee  Wilson  v.  State,   1 

sory  notes  for  the  payment  of  money  Port.  118. 

(Com.  v,  Boyer,  1  Binn.  201) ;    and,  i^ssMnppt.^-See  Damewood  o«  State, 

therefore,  an  indictment  for  stealing  a  1  How.  Miss.  262 ;  Greeson  v.  State,  5 

'*  ten  dollar  note  of  the  President,  Di-  How.  (Miss.)  33.    National  notes  are 

rectors,  and  Company  of  the  Bank  of  not  correctly  described  as  *'  $150  in 

the  United  States,"  is  bad.    Under  the  United  States  currency."    Merrill  v. 

Act  of  1810  see  Spangler  t;.  Com.,  3  Binn.  State,  45  Miss.  651.     Infra,  §  189  a. 

533 ;   Stewart  v.  Com.,  4  S.  &  R.  194 ;  Missouri, — It  is  not  necessary  to  al- 

Ck>m.  V.  McLaughlin,  4  Rawle,  464 ;  lege  that  the  bank  is  chartered.    Mc- 

Com.  V.  MoDoweU,  1  Browne,  360.  Donald  v.  State,  8  Mo.  283. 

By  the  revised  Act  of  1860,  Pamph.  Tennessee,^SQe  Hite  v.  State,  9  Yer- 

435,  it  is  sufficient  if  the  instrument  be  ger,  357. 

averred  by  the  name  by  which  it  Is  OAto.-^ee  Grummond  v.  State,  Wil- 

generally  known.    See  Com.  v,  Henry,  ooz,  510 ;  McMillan  v.  State,  5  Ohio,  269. 

2  Brewst.  566 ;  Com.  v.  Byerly,  lb.  568.  i  2  East  P.  C.  980  ;  R.  v.  Birch,  1 
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as  has  just  been  seen,  ^^  purporting  to  be''  may  be  omitted.^  At 
common  law,  however,  great  care  is  necessary  in  this  respect,  since, 
if  the  document  turns  out  in  proof  not  to  be  what  the  indictment 
declares  it  purports  to  be,  the  variance  is  fatal.'  But,  as  has  been 
already  observed,  when  the  tenor  is  correctly  given,  the  general 
designation  of  the  document  may  be  rejected  as  surplusage.'  In 
libel,  it  is  not  necessary  to  aver  that  the  publication  was  in  a  news- 
paper.* 

§  185.  «  Beeeipt.''—''  Settled,  Sam.  Hughes,"  at  the  foot  of  a 
**  Receipt"  ^^^^  ^^  parcels,  was  held  to  support  an  allegation  of  a 
includes  au  receipt  without  any  explanatory  averment.*  Anything 
missioDs  of  that  admits  payment,  and  is  signed,  is  enough  to  bring 
paymeDt.  ^^^  instrument  within  the  term  "  receipt."*  But  if  the 
fact  of  payment  does  not  either  appear  on  the  instrument  or  is  not 
averred,^  or  the  name  of  the  receiptor  is  wanting,  or  is  obscure  and 
is  not  helped  out  by  averments,*  the  term  ^^  receipt"  is  not  sus- 
tained.* And  such  explanatory  matter  must  not  only  be  averred, 
but  proved.** 

Leach  G.  G.  79  ;  Stote  v.  Gardiner,  1  *  Rattraj  v.  State,  61  Miss.  377. 

Ired.  27;  Whart.  Grim.  Law,  9th  ed.  <  R.  v.  Martin,  1  Moody  G.  G.  483; 

§§  728  et  seq.  7  G.  &  P.   549 ;   R.  v.  Boardman,  2 

1  Supra,  §  183.  Moody  &  R.  147  ;  R.  v.  Rogers,  9  G.  & 

>  R.  V.  Jones,  Donglass,  300 ;  1  Leaoh  P.  41. 

G.  G.  204 ;  R.  v.  Reading,  2  Leaoh  G.  «  Testick's  case,  2  East  P.  G.  925 ; 
G.  690;  2  East  P.  G.  952;  R.  o.  Gil-  R.  v.  Houseman,  8  G.  &  P.  180;  R.  v. 
Christ,  2  Leach  G.  G.  657 ;  R.  v.  Edsall,  Moody,  Leigh  k  Gave,  173 ;  but  see 
2  East  P.  G.  984 ;  1  Bennett  k  Heard's  under  peculiar  Massachusetts  statute. 
Lead..  Gas*  318 ;  People  o.  Holbrook,  13  Gom.  v.  Lawless,  101  Mass.  32. 
Johns.  90 ;  Grummond  v.  State,  Wil*  '  R.  v.  Goldstein,  R.  &  R.  G.  G.  473  ; 
COS,  510 ;  State  v,  Williamson,  3  Mur-  R.  v.  Harvey,  R.  &  R.  227 ;  R.  v.  West, 
phey,  216 ;  State  o.  Weaver,  94  N.  G.  2  G.  &  K.  496 ;  1  Den.  G.  G.  258  ;  R.  r. 
836  ;  Dowing  t;.  State,  4  Mo.  572  ;  Gon-  Pries,  6  Gox  G.  G.  165  ;  Glark  v.  SUte, 
lee  V.  SUte,  14  Tez.  Ap.  222.  And  8  Ohio  St.  (N.  S.)  630 ;  SUte  v.  Hum- 
see  fully  Whart.  Grim.  Ev.  §116;  phreys,  10  Humph.  442 ;  Whart*  Grim. 
Whart.  Grim.  Law,  9th  ed.  §§  728  et  Law,  9th  ed.  §  740. 
seq,  8  R.  V.  Hunter,  2  Leach  G.  G.  624 ;  2 

>  R.  V.  Williams,  T.  &  M.  382 ;  2  E^st  P.  G.  977 ;  R.  t;.  Boardman,  3 
Den.  G.  G.  61 ;  4  Gox  G.  G.  356 ;  Gom.  Mood.  &  R.  147 ;  Whart.  Grim.  Law, 
V.  Gastles,  9  Gray,  123 ;  Gom.  v.  Goe,  9th  ed.  740. 

115  Mi^s.  481 ;  though  see  Mr.  Greaves's  '  Gom.  v.  Lawless,  101  Mass.  32. 

criticism,  2  Rus.  on  Cr,^  4th  ed.,  811,  ">  See  infra,  §§  192-3 ;  and  see  Whart. 

note  ;  Heard's  Gr.  PL  213.  Grim.  Law,  9th  ed.  §§  728  et  seq.,  740. 
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CHAP.  III.]  FLEADINa  OF  DOCUMENTS.  [§  187. 

§  186.  Acquittance  is  a  term  used  in  some  statutes  as  cumulative 
with  receipt,  and  all  receipts  may  be  regarded  as  acquit-   „  Acauit- 
tances  ;^  but  all  acquittances  are  not  receipts,  as  an  ac-  tance''  in- 

eludes  dJA- 

quittance  may  consist  in  an  instrument  simply  discharg-  charges 
ing  another  from  a  particular  duty.*  ^^°^  ^^^' 

A  certificate  by  a  society  that  a  member  has  paid  up  all  his  dues, 
and  is  honorably  discharged,  is,  under  the  English  statute,  neither 
an  acquittance  nor  a  receipt ;'  nor  is  a  scrip  certificate  in  a  railway 
company.^ 

§  187.  "  Bill  of  Exchanged — If  the  drawer*s,  payee's,  or 
drawee's  name  be  wanting  or  be  insensible;  if  the  en-  t«Bmofex- 
gagement  is  on  its  face  conditional  ;*  if  the  amount  be  change" 
uncertain,  or  if  it  be  not  expressed  in  money,  the  instru-  in  its  tech- 
ment  will  not  sustain  the  technical  description.*  And  so  ^^^  ■®'**®' 
if  there  be  an  obscurity  or  error  in  the  "  acceptance,"'  or  the  in- 
dorsement ;*  and  so  where  the  instrument  was  made  payable  to 

or  order.*    That  a  bill  drawn  by  a  person  in  his  own  favor, 

and  by  him  accepted  and  indorsed,  is  a  ^^bill  of  exchange,"  is 
asserted  in  Massachusetts,^^  though  in  England  the  inclination  of 
authority  is  the  other  way."  It  is  not  necessary,  in  New  York, 
to  aver  that  there  was  money  due  on  the  bill.'*  A  ^^  cheque"  is  a 
bill  of  exchange  under  the  statute.^* 

1  SeeR.  v.  Atkinson;  2  Moody,  215.  given,  see  R.  v.  Smith,  snpra;  R.  v. 

s  Com.  o.  Ladd,  15  Mass.  526.  SueUing,  Dears.  219  ;  22  Eng.  L.  &  E. 

>  R.  17.  French,  Law  Rep.  1  C.  C.  R.  597.    See  Whart.  Crim.  Law,  9th  ed. 

217.    See  Com.  v.  Lawless,  101  Mass.  §§  739  et  aeq. 
32.  T  R.  v.  Cooke,  8  C.  &  P.  582 ;  R.  v. 

*  Clark  V.  Newsam,    1  Exch.  131 ;  Rogers,  8  C.  &  P.  629. 

R.  V.  West,  1  Den.  C.  C.  258  ;  2  Cox  C.  "  R.  v.  Arsoott,   6  C.  &  P.  408.     If 

C.  437«  payable  to  drawer's  own  order,  neither 

'  R.  o.  Harper,  44  L.  T.  (N.  S.)  615.  Indorseinent  nor  acceptance  is  needed. 

•  R.  V.  Carry,  2  Moody,  218  ;  R.  v.  R.  v.  Wicks,  R.  &  R.  149 ;  R.  v.  Smith, 
Birkett,  R.  &  R.  251 ;  R.  v.  SmHh,  2  2  Moody,  295. 

Mood.  295  ;  R.  v.  Wicks,  R.  &  R.  149  ;        >  R.  v.  Randall,  R.^  R.  195. 

R.  V,  Hart,  6  C.  &  P.  106  ;  R.  v.  Bat-  ^  Com.  v.  Batterick,  100  Mass.  12. 

terwiok,  2  Mood.  &  R.  196  ;  R.  v.  Ran-       "  R.  v.  Smith,  sapra. 

dall,  R.  &  R.  195  ;  R.  v.  Bartlett,  2       ^  Phelps  v.  People,  13  N.  T.  Sapreme 

Moody  &  R.  362  ;  R.  v.  Mopsey,  11  Cox  Ct.  401 ;  S.  C,  72  N.  T.  334,  372. 

G.  C.  143  ;  People  v.  Howell,  4  Johns.  »  Hawthorn  «.  State,  56  Md.   530 ; 

296.    Whether  drawee's  name  can  be  Whart.  on  Cont.  §§  834,  840 ;  see  State 

dispensed  with,  if  place  of  payment  be  v.  Pierson,  59  Iowa,  271. 
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§  189.]  PLEADlNa  AND   PBAOTICB.  [CHAP.  lU. 

§  188.  "  Promtssort/  Note.^^ — Great  liberality  has  been  shown  in 
"PromiB-     ^^  interpretation  of  this  term  when  used  in  statutes 


If 


sory  note"    making  the  forgery  or  larceny  of  "  promissory  notes 
larger  penal.     Thus^  it  has  been  held  to  include  bank  notes/ 

sense.  where   the   statute  does  not  specifically  cover  "  bank 

notes/'  though  it  seems  to  be  otherwise  when  it  does ;'  while  it 
does  not  include  silver  certificates.'  It  is  not  necessary,  in  prose- 
cutions for  larceny,  that  the  note  be  locally  negotiable/  or  be  any- 
thing more  than  a  mere  due  bill.^  It  was  at  one  time  ruled  in  Penn- 
sylvania, that  if  a  note  be  not  averred  or  implied  to  be  still  due  and 
unpaid,  it  will  not  be  within  the  statute,*  though  it  is  enough  if  on 
the  face  of  the  paper  it  appears  still  outstanding.'  And  though  an 
instrument  signed  by  M.  and  payable  to  his  order  is  not  a  promis- 
sory note  until  indorsed,  an  allegation  that  D.,  in  forging  the  in- 
dorsement, forged  the  indorsement  of  a  promissory  note,  may  be 
sustained.^ 

§  189.  ^^  Bank  Note.^^ — In  England,  in  an  indictment  under  the 

2  Geo.  2,  c.  25,  the  instrument  stolen  must  be  expressly 
note"  in-  averred  to  be  a  bank  note,  or  a  bill  of  exchange,  or  some 
^ote^is-  other  of  the  securities  specified  ;  and,  therefore,  it  is  in- 
Bued  by        sufficient  to  charge  the  defendant  with  stealing  a  certain 

note,  commonly  called  a  bank  note,  fornone  such  is  de- 
scribed in  the  act.*  And  in  the  case  of  a  bank  note,  it  is  sufficient 
to  describe  it  generally  as  a  bank  note  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  for  the  payment  of  one  pound,  etc., 
the  property  of  the  prosecutor ;  the  said  sum  of  one  pound  thereby 
secured,  then  being  due  and  unsatisfied  to  the  proprietor.**    In 

1  Com.  V,  Panlns,   11   Gray,   305 ;  negotiable  in  another.    Whart.  Confl. 

Com.  V,  Ashton,  125  Mass.  384  ;  People  of  L.  §  447. 

r.  Jackson,  8  Barb.  637  ;  Com.  v,  Bojer,  ^  People  v.  Finch,  5  Johns.  237. 

1   Binn.  201 ;   Hobbs  v.  State,  9   Mo.  ^  Com.  v.  McLaughlin,  4  Rawle,  464 ; 

855  ;  though  see  Calp  v.  State,  1  Por-  Stewart  v.  Com.,  4  S.  &  R.  194.    But 

ter,  33.  see  Roy.  Stat,  snpra,  §  184,  note. 

'  Spangler  v.  Com.,  3  Binn.   533;  '  Ibid.;  Com.  v.  Richards,  1  Mass. 

Damewood  v.  State,  1  How.  Miss.  262.  337 ;  Phelps  v.  People,  72  N.  T.  334 ; 

*  Stewart  v.  State,  62  Md.  413.  State   v.   Roat,   3    Hawks,   618.    See 

*  Story  on   Bills,   §   60 ;    Slblej  v.  Com.  v.  Brettnn,  100  Mass.  206. 
Phelps,  6  Cash.  172  ;  People  v.  Brad-  >  Com.  v.  Dallinger,  118  Mass.  439. 
lejr,  4  Park.  C.  R.  245.    For  what  is  "  Craven's  case,  2  Bast  P.  C.  601. 
not  negotiable  in  one  ooantry  may  be  ^  Starkie's  C.  P.  217.    See  Com.  v. 
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OHAP.  III.]  PLBADINO  OF  DOCUMBNTS.  [§  189  a. 

Massachusetts,  a  bank  note  is  sufficiently  described  as  a  ^'  bank 
bill"  in  an  indictment  on  Rev.  Sto.  c.  126,  §  17,  for  stealing  it.^ 
And  an  indictment  charging  the  larceny  of  ^^  sundry  bank  bills  of 
some  banks  respectively,  to  the  jurors  unknown,  of  the  value  of," 
etc.,  is  good.' 

An  unnecessarily  minute  description  of  a  bank  note  may  be  fatal ; 
as  where  an  indictment  for  stealing  a  bank  note  alleged  it  to  be 
^'  signed  for  the  Governor  and  Company  of  the  Bank  of  England, 
by  J.  Booth,"  and  no  evidence  of  Booth's  signature  was  ^ven,  the 
judges  held  the  prisoner  entitled  to  an  acquittal.' 

^^  Bank  bill  or  note"  refers  exclusively  to  bank  paper,  and  does 
not  include  an  ordinary  promissory  note.^  It  includes,  however, 
notes  redeemed  by'the  bank,  and  in  its  agents'  hands.' 

Whether  it  is  necessary  to  aver  the  bank  to  have  been  incorpo- 
rated has  been  already  considered.'  Under  the  Maine  statute  it  is 
not  necessary  to  aver  either  genuineness  or  the  name  of  the  bank.' 

§  189  a.  ^^  National  bank  currency  notes"  has  been  held  an  ade- 
quate description ;'  and  so  of  "  two  five  dollar  United  States  rj.j.gngQyy 
treasury  notes,  issued  by  the  treasury  department  of  the  note  and 
United  States  government,  for  the  payment  of  five  dollars   states  car- 
each  and  of  the  value  of  five  dollars."'    "  One  promis-  ^^^^y- 
sory  note  issued  by  the  treasury  department  of  the  United  States," 
has  been  also  held  sufficient ;''  and  so  of  '^  four  promissory  notes 
of  the  United  States  for  the  payment  of  money  ;"^^  and  so  of 
^^  fifty  dollars  in  national  currency  of  the  United  States,  the 
exact  denomination  of  which  is  to  the  grand  jury  unknown  ;""  and 

Richards,  1  Mass.  337 ;  Larned  v.  Ckxm.,        >  Com.  v.  Rand,  7  Met.  475. 

12  Met.  240 ;  Com.  v.  Sawtelle,  11  Cosh.        «  Sapra,  §  110. 

142 ;  People  v.  Holbrook,  13  Johns.  10 ;        ^  SUte  r.  Stevens,  62  Me.  284. 

State  V.  Williamson,  3  Murphey,  216,        >  U.  S.  v.  Bennett,  17  Blatoh.  357. 

and  other  cases  cited  Whart.  Crim.  Ev.  See  Levy  v.  State,  79  Ala.  269. 

§  116  a.  '  State  v.  Thomason,  71  N.  C.  146. 

1  Eastman  v.  Cknn.,  4  Oraj,  416 ;       ^  Sute  v.  Fulford,  1  Phill.  (N.  C.) 

Com.  o.  Stebbins,  8  Gray,  493.    *'  Bank  L.  563 ;  and  see  Sallie  v.  State,  39  Ala. 

note"  and  *'bank  bill"  are  synony-  691 ;  Wells  v.  State,  4  Tex.  Ap.  21. 
moas.    State  v.  Hays,  21  Ind.  176.  "  Hnmmel  v.  State,  17  Ohio  St.  628. 

'   Com.  V.    Grimes,   10  Gray,  470.  See  State  v.  Liord,  30  La.  An.  Part  II. 

See  State  v.  Hoppe,  39  Iowa,  468.  867. 

>  R.  V.  Craven,  Ross.   &  Ry.  14;       »  Dall  v.  Com.,  25Grat.965  ;DaBoi8 

Whart.  Crim.  Ev.  §  116.  v.  State,  50  Ala.  139 ;  Grant  v.  State, 

<  State  V.  Stimson,  4  Zab.  9.  55  Ala.  201 ;  bat  see  Merrill  v.  SUte, 
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§  189  a.]  PLBADIKG  AND  PBAGTIOB.  [OHAP.  in. 

80  of ^^  doUars  in  paper  currency  of  the  United  States  of 

America."^  In  Massachosetts,  it  is  held  that  ^^  three  bonds  of  &e 
United  States,  each  of  the  value  of  ten  thousand  dollars,"  is  a  good 
description  ;'  and  so  of  ^^  divers  promissory  notes  current  as  money 
in  said  Commonwealth,  of  the  amount  and  value  of  eighty-seven 
dollars,  a  more  particular  description  of  which  is  to  the  jurors  un- 
known,"' nor  is  it  a  variance  that  the  notes  were  ^^  three  tens, 
eleven  fives,  and  one  two,"  and  might  have  been  so  known  by  the 
grand  jury. ^  ^^  Divers  promissory  notes,  of  the  amount  and  of  the 
value  in  all  of  five  thousand  dollars,  a  more  particular  description 
of  which  is  to  the  jurors  unknown,"  is  sufficient,  and  is  sustained  by 
proof  of  bank  notes.*  ^^  Divers  promissory  notes  payable  to  the 
bearer  on  demand,  current  as  money  in  the  said  Commonwealth,  of 
the  amount  and  of  the  value  of  eighty  dollars,  a  more  particular 
description  of  which  is  to  the  jurors  unknown,"  is  also  good,  unless 
it  should  appear  that  the  grand  jury  had  at  the  time  of  the  finding 
a  full  description  of  the  notes.^  But  ^^  sundry  bank  bills,"  '^  com- 
monly called  legal  tenders,"  has  been  held  insufficient.^  ^'  Certain 
money  and  bank  bills,"  to  wit,  ^^  six  dollars  and  eighty-five  cents  in 
bank  bills  usually  called  United  States  legal  tender  notes,  as  follows : 

45  Mi88.  651 ;  Martinei  v.  SUte,  41  Tex.  *  Com.  v.  Gallagher,  126  Mass.  54 ; 
164;  Ridgewaj  v.  State,  41  Tex.  231.  S.  P.,  Com.  v.  Ashton,  125  Mass.  354. 
"  One  five  dollar  bill  ciroalatiDg  me-  An  indictment  on  the  Gen.  Sta.  c 
dinm  current  ae  monej/'  hae  been  bub-  160,  §  24,  charging  the  robbery  of  sev- 
tained  in  Texas.  Reside  v.  State,  10  eral"*  promissory  notes  then  and  there 
Tex.  Ap.  675.  See  supra,  §  176.  See  of  the  currency  current  in  said  Com- 
as to  paper  currency,  State  v.  Shiver,  monwealth,*'  is  sustained  by  proof 
20  S.  C.  392 ;  Riggs  v.  State,  104  Ind.  that  the  notes  stolen  were  either  bank 
261 ;  State  v.  Graham,  65  Iowa,  617.  bills  or  treasury  notes.      The  words 

1  State  c.  Carro,  26  La.  An.   377 ;  "  of  the  currency  current  in  this  Corn- 
State  v.  Shonhausen,  26  La.  An.  421.  monwealth"  are  equivalent  to   "cur- 

>  Com.  r.  White,  123  Mass.  430.  See  rent  as  money  in  this  Commonwealth.'* 

Kearney  v.  SUte,  48  Md.  16.  Com.  p.  Griffiths,  126  Mass.  252. 

B  Com.  V.  Green,  122  Mass.  333.  That  y  Com.  v.  Cahill,  12  Allen,  540.    See 

"divers  promissory  notes*'  sufficiently  Hamblett  r.  State,  18.N.  H.  384;   Terr 

describes  bank  notes,  see  Com.  v.  Jenks,  v,  Shipley,  4  Mont.  498. 

138  Mass.  484.  ^'Divers  United  States  treasury  notes, 

*  Ibid.      See  Com.   o.   Hussey,  111  and  national  bank  notes  and  fractional 

Mass.  432.  currency  notes,  amounting  f  n  the  whole 

s  Com.  V.  Butts,  124  Mass.  449.    See  to$158.00,  andof  the  value  of  $158.00," 

McQueen  v.  State,  82  Ind.  72.  Is  sufficient.    State  o.  Hurst,   11  W. 

Va.  54. 
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OHAP.  in.]  PIiBADING  OF  DOOUMBNTS.  [§  191. 

one  bill  of  the  denomination  of  five  dollars,  one  bill  of  the  value  of 
one  dollar,  and  eighty^five  cents  in  currency,  usually  known  and 
called  postal  currency,"  was  held  in  New  York  in  1870  not  to  be 
an  averment  suffioiendy  accurate  to  sustain  a  conviction  for  stealing 
national  bank  notes  and  United  States  fractional  currency.^  It  was 
conceded  that  to  charge  the  notes  simply  as  ^^  current  bank  bills  of 
the  value  of ,''  etc.,  would  have  been  enough.  But  it  was  in- 
sisted that  when  surplus  descriptive  matter,  varying  the  character 
of  the  thing  stolen,  is  introduced,  this  must  be  proved.'  But  ^*  $275 
in  money,  lawful  money  of  the  United  States,  and  of  the  value  of 
$275,"  is  now  held  sufficient.' 

§  190.   " Monet/" — Under  the  general  term  " money,"  bank 
notes,  promissory  notes,  or  treasury  warrants  cannot  be 
included,  unless  they  be  made  a  legal  tender.*    In  Eng-  ^  coTvirti. 
land,  however,  it  has  been  held  that  bank  notes,  when  ^i«  ^^^^ 
a  legal  tender,  are  properly  described  in  an  indictment 
for  larceny  as  "  money,"  although  at  the  time  they  were  stolen 
they  were  not  in  circulation,  but  were  in  the  hands  of  the  bankers 
themselves.'    Whatever  is  currency  is  money. 

§  191.  "  O^oodB  and  CTiaUeU. ''—Under  "  goods  and  chattels," 
it  has  been  ruled  that  bank  notes  cannot  be  included,'  nor  bonds 

1  People  V.  Jones,  5  LansiDg,  340.  564 ;   7  Cox  C.  G.  183  ;  Dears.  &  B. 

«  People  V.  Loop,  3  Parker  C.  R.  559 ;  109 ;  R.  v.  Godfrey,  Dears.  &  B.  426. 
People  V.  Qainlas,  6  Parker  C.  R.  9.        •  Com.  v.  Eastman,  2  Gray,  76 ;  State 

See  Hickey  v.  State,  23  Ind.  21,  334,  t;.  Calvin,  2  Zabr.  207 ;  Com.  t^.  Swin- 

340;  State  V.  Evans,  15  Rich  (S.  C),  ney,  1  Ya.  Cas.  146;  Stote  v.  Jim,  3 

81 ;  State  v.  Carson,  20  La.  An.  48 ;  Marphey,  3 ;  contray  People  v.  Kent,  1 

Com.  V.  Bntteriok,  100  Mass.  1 ;  Mo-  Dougl.    (Mich.)   42.    As    to    English 

Entee  v.  Stote,  24  Wis.  43  ;  State  v.  practice,  see  R.  v.  Mead,  4  C.  &  P.  535 ; 

Anderson,  26  Minn.  66.  R.  v.  Dean,  2  Leach,  693 ;  R.  v.  Crone, 

>  People  V,  Reavey,  38  Hun,  418;  Jebb,  47  ;  Anon.  1  Crawf.  &  Diz.  C.  C. 

*  R.  V.  Major,  2  East  P.  C.  118 ;  R.  v.  152.  In  R.  v.  Mead,  halves  of  bank 
Hill,  R.  &  R.  190;  State  v.  Foster,  3  notes  sent  by  mail  were  held  *' goods 
McC.  442 ;  Williams  v.  State,  12  Sm.  &  and  chattels.*'  R.  v.  Dean  only  holds 
M.  58  ;  Stote  v.  Jim,  3  Marph.  3 ;  Mo-  notes  to  be  ''  money."  And  a  railway 
Anley  v.  Stote,  7  Yerg.  526  ;  Com.  v,  ticket  has  been  said  to  be  a  chattel.  R. 
Swinney,  1  Ya.  Cas.  146 ;  Johnson  v.  v.  Bonlton,  1  Den.  C.  C.  508 ;  2  C.  &  K. 
Stote,  11  Ohio  St.  324 ;  Colson  v.  State,  917.  Bat  see  R.  v.  Kilham,  L.  R.  1  C. 
7  Black.  590 ;  Hale  t7.  State,  8  Tez.  C.  264 ;  Steph.  Dig.  C.  L.  art.  288, 
171.  See  Davison  v,  Stote,  12  Tez.  Ap.  doubting.  And  whenever,  in  statutes, 
214.  the  terms   *' goods  and  chattels"  are 

*  R.  V.  West,  40  Eng.  Law  &  Eq.  used  as  nomen  gmeralisdmum^  and  are 
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and  mortgages/  nor  coin.'  But,  be  this  as  it  may,  it  seems  that  in 
^  such  case  the  words  "  goods  and  chattels*'  may  be  dis- 

ftDd  chat-  charged  as  surplusage,  and  a  conviction  sustained  with- 
ciudeB%r.  ^^^  them.'  And  the  tendency  is  to  embrace  in  the 
excfueJve  *®"^  *^^  movobleBj  e,  g.,  poultry  and  other  live  stock  ;^ 
of  choset       and  grain  in  a  stable.'    Indeed,  it  would  seem  as  if  what- 

ever  is  subject  to  common  law  larceny  should  be  embraced 
in  the  term  unless  restricted  by  statute.' 

^^  y^^^^  §  192.  "  Warranty  Order,  or  JRequeit  for  Money  or 

rant"  is  an  Q-oods.** — "  Warrant"  is  now  held  to  include  any  in- 
caiiing  for  strument  calling  for  the  payment  of  money  or  delivery 
or  dTuvery.   ^^  goods,  on  which,  if  genuine,  a  primd  facie  case  of 

recovery  could  be  made.' 

a  Order" 

Implies  §  193.  "  Order*^    implies  beyond  this,  a  mandatory 

powe*'^'^    power  in  the  drawer.' 

not  oonneotad  with  the  terms  **  money"  Perhaps  the  only  cases,  therefore,  to 

or  '*  property,"  they  shonld  hare  this  which  '^  order"  does   not  apply,  hut 

general  constrnction.  '*  warrant"  does,  are  those  in  which 

^  R.  V,  Powell,  14  Eng.  Law  &  Eq.  there  is  a  discretionary  power  reserved 

575  ;  2  Den.  C.  C.  403.  to  the  drawee.    An  authority  to  a  cor- 

>  R.  V.  Radley,  3  Cox  C.  C.  460 ;  2  C.  respondent   to    advance    funds    if  he 

&  K.  977 ;  1  Den.   C.   C.  450 ;   R.  v.  thinks  host,  is  a  <'  warrant"  bat  not 

Davison,  1  Leach,  241 ;  though  see  U.  an  '^  order."   See  R.  v.  Williams,  infra. 

S.  V.  Moulton,  5  Mason,  537 ;  Hall  v.  But  warrants  include  also  (as  has  been 

State,  3  Oh.  St.  575.  seen)  instruments  where  the  drawer 

*  Ibid.;  R.  v,  Morris,  1  Leach  C.  C.  assumes  mandatory  power  ;e.  17.,  besides 

109  ;  Com.  t^.  Eastman,  2  Gray,  76 ;  S.  the  cases  Just  mentioned,  post-office 

C,  4  Gray,  416  ;  Com.  v.  Bennett,  118  drafts    (R.  v,   Gilchrist,   supra)    and 

Mass.  452.    Supra,  §§  158,  183.  bills  of  exchange.    R.  v.  Willoughby, 

<  2  East  P.  C.  748 ;  R.  v.  Whitney,  2  East  P.  C.  581. 

1  Moody,  3.  B  R.  v.  Williams,  2  C.  &  K.  51;  Me- 

B  State  v.  Brooks,  4  Conn.  446.  Guire  v.   SUte,   37  Ala.  161.    PrimA 

6  State  1;.  Bonwell,  2  Barring.  529.  fade  case  is  enough  ;  and  though  the 

^  R.  V.  Vivian,  1  C.  &  K.  719  ;  1  Den.  drawer  has  neither  money  nor  goods  in 

C.  C.  35  ;  R.  v.  Dawson,  2  Den.  C.  C.  the  drawee's   hands,  and  there  is  no 

75  ;  5  Cox  C.  C.  220 ;  1  Eng.  Law  &  Eq.  privity  between  them,  yet,  as  the  in- 

589.      A    *'  dividend"    warrant   falls  strument  could  be  none  the  less  on  its 

under  this  head.    R.  v.  Autey,  Dears,  face  the  basis  of  a  suit,  it  does  not, 

&  B.  294 ;  7  Cox  C.  C.  329 ;  and  so  does  from  such  latent  defects,  lose  the  qual- 

a  letter  of  credit.  R.  v.  Raake,  2  Moody,  ities  of  a  forgeable  order.     See  R.  v. 

66  ;  and  so,  distinctively,  of  any  letters  Carte,  1  C.  &  K.  741 ;  People  v.  Way, 

authorizing  but  not  commanding  a  partic-  10  Cal.  336  ;  R.  v.  Lockett,  1  Leach,  110. 

ular  act ;  and  this  constitutes  the  chief  But  a  primd  fade  drawer  and  drawee 

differentia  between  warrant  and  order,  are  necessary ;  and  the  drawer  must 
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CHAP,  m.]                    PLBADINa  OF  DOCUMENTS.                             [§  194. 

§  194.  **'  Iteque%f^  is  wider  still,  and  includes  a  mere  invitation, 
and  is  technically  proper  in  cases  where  the  party  sup-  „  «^^  ^„ 
posed  to  draw  is  without  authority  to  draw  ;^  nor  is  it  includes 
necessary  that  a  drawer  should  be  specified.*    Cheques,   ution. 
drafts,  and  bills  of  exchange  fall  under  either  head.* 

oocup7,  on  the  faoe  of  the  Instrnment,  way,  while  in  England  the  class  is  com- 
the  attitude  of  '*  ordering,"  and  the  parativelj  limited,  and  restricted  to 
drawee  the  relation  of  heing  * '  ordered.  *  *  settled  forms.  .  As  sustaining  the  Amer- 
See  oases  just  cited,  and  R.  v.  Curry,  lean  liberalization  of  the  rule,  see  Com. 
2  Moody,  218 ;  C.  &  M.  652 ;  R.  v.  Cnl-  o.  Fisher,  17  Mass.  46  ;  Com.  v.  Butter- 
len,  5  C.  &  P.  116 ;  R.  v.  Richards,  R.  iok,  100  Mass.  12 ;  State  v.  Cooper,  5 
&  R.  193 ;  People  v.  Farrington,  14  Day,  250 ;  People  v.  Shaw,  5  Johns.  R. 
Johns.  348.  Tet  that  there  may  be  236;  People  v.  Farrington,  14  Johns, 
cases  where  a  drawee's  name  can  be  R.  348 ;  Hoskins  v.  State,  11  Ga.  92 ; 
dispensed  with  is  on  reason  clear.  An  Johnson  v.  State,  62  Ga.  299  ;  MoGuire 
order  on  the  keeper  of  a  prison,  for  t*.  State,  37  Ala.  361.  See  Jones  o. 
instance,  or  on  the  sheriff  of  a  county.  State,  50  Ala.  161.  The  following  was 
is  no  less  an  order  because  the  drawee's  held  to  be  an  '*  order  for  the  payment 
name  is  not  given ;  and  so  we  can  con-  of  money,"  although  the  party  ad- 
ceive  of  an  order  by  a  factory  treasurer  dressed  was  not  indebted  to  the  sup- 
on  the  factory  store-keeper,  to  which  i>osed  drawer,  or  bound  to  comply : 
the  same  remark  would  apply.  As  '^  Mr.  Campbell,  please  give  John  Kep- 
sustaining  this  may  be  cited  R.  v.  Gil-  per  $10,  Frank  Neff."  Com.  v.  Kepper, 
Christ,  2  Moody,  233 ;  R.  v,  Snelling,  114  Mass.  278.  Even  in  England  a 
Dears.  219 ;  22  Eng.  L.  &  Eq.  597 ;  note  from  a  merchant  asking  that  the 
Com.  V.  Butterick,  100  Mass.  12 ;  Noakee  bearer  should  be  permitted  to  test  wine 
V.  People,  25  N.  Y.  380.  Defectiveness,  in  London  docks,  is  an  *' order"  for  the 
or  elliptical  obscurity,  does  not  destroy  delivery  of  goods.  R.  v.  Illedge,  2  C. 
the  forgeable  character  of  the  instru-  k  K.  871 ;  T.  &  M.  127 ;  3  Coz  C.  C. 
ment  as  an  **  order, '*  if  it  can  be  552.  No  American  expansion  of  the 
proved  to  be  an  order  by  parol.  But  rule  has  exceeded  this, 
if  BO,  the  wanting  links  must  be  sup-  ^  R.  v.  James,  8  C.  &  P.  292 ;  R.  v. 
plied  by  special  averment  in  the  indict-  Thomas,  2  Moody,  16  ;  R.  v.  Newton,  2 
ment.  Seesnpra,  §181 ;  W hart  Crim.  Moody,  59;  R.  v.  Walters,  C.  k  M. 
Law,  9th  ed.  §§  682  et  seq.  Tet  when  588 ;  R.  v.  White,  9  C.  &  P.  282 ;  R.  i;. 
this  is  done,  our  courts  have  not  been  Evans,  5  C.  &  P.  553 ;  R.  v,  Kay,  L. 
so  fastidious,  as  appears  to  have  been  Rep.  1  C.  C.  257. 
sometimes  the  case  in  England,  as  to  >  R.  v.  Pulbrook,  9  C.  &  P.  37. 
require  each  "  order"  to  come  up  to  a  *  R.  o.  Willoughby,  2  East  P.  C.  944 ; 
preconceived  legal  standard.  This,  R.  v.  Shepherd,  Ibid. ;  State  v.  Nevins, 
perhaps  (besides  our  emancipation  from  23  Vt.  519  ;  People  v.  Howell,  4  Johns, 
the  numbing  effect  on  old  English  296.  So  is  a  post-dated  check ;  R.  t;. 
judges  of  the  consciousness  of  the  death  Taylor,  1  C.  &  E.  213 ;  but  not  a  war- 
penalty  in  forgery),  may  be  attributed  rant  for  wages.  R.  v.  Mitchell,  2  F.  & 
to  the  fact  that  in  this  country  every-  F.  44. 
body  does    business  in  every  sort  of 
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§  195.]  PLEADING    AND  PRAOTICB.  [CHAP.  III. 

I 

The  writing  need  not  be  of  a  business  character,  nor  negotia- 
ble.i 
§  195.  When  the  pleader  is  doubtful  as  to  the  class  in  which  the 

instrument  falls,  it  seems  that  instead  of  averring  the 
mayba  instrument,  as  in  the  case  last  cited,  to  be  << a  certain 
iiaedcuum-  warrant,  order,  and  request,"  the  better  course    is  to 

aver  the  uttenng  of  one  warrant,  one  order,  and  one 
request.  But  it  is  doubtful  whether  even  this  is  not  duplicity, 
where  the  words  do  not  each  describe  the  object ;'  and  hence,  where 
there  is  a  question  whether  the  document  is  an  <^  order,"  or 
^^  request,"  or  ^^  warrant,"  it  is  safe  to  give  to  each  designation  a 
separate  count.' 

1  2  RnsB.  on  Crimes,  514.  within  the  statute  (when  the  indiot- 

A  forged  instrument  of  writing  was  ment  is  under  a  statute),  and  if  so, 

in  the  following  terms  : —  will  sustain  a  oonriction,  although  it 

**  Mr.  Davis :                       Wen.  19th.  was  not  speoiflcallj  averred  to  be  an 

'*  pleas  let  the  boy  have  $6.00  dol-  instrument  which  the  statute  covered, 

ers  for  me.                    B.  W.  Barl."  Thus,  where  the  indictment  charged 

It  was  held  that  such  instrument  is  the  defendant  to  have  forged  a  certain 

prtm^/act«  an  *' order  for  the  payment  warrant,  order,   and  request,   in  the 

of  money"  within  the  meaning  of  the  words  and   figures  following,  to  wit : 

statute.    Bvans  v.  State,  8  Ohio  State  **  Mr.  Bevan,  S          Pleas  to  send  by 

Rep.  (N.  S.)  196.  bearer  a  quantity  of  basket  nails^"  etc., 

Many  subtleties  formerly  existed  in  the   Court   of  Criminal  Appeal,  Lord 

the  English  law  as  to  the  distinctions  Campbell  presiding,  sustained  the  con* 

between    these    several   designations,  viotion,  apparently  on  the  ground  that 

The  following  cases  are  generally  re-  if  there  was  a  technical  misnomer  of 

ferred  to  under  this  head :  R.  t;.  Mc-  the  instrument,  this  was  cured  by  its 

Intosh,  2  East  P.  C.  942 ;  R.  v.  Ander-  being  fully  set  forth,  and  thus  speak- 

son,  2  Moody  &  R.  469  ;  R.  v.  Dawson,  ing  for  itself.    R.  v.  Williams,  2  Den. 

supra ;  R.  v.  Williams,  2  C.  &  K.  51 ;  C.  C.  61 ;  4  Cox  C.  C.  356 ;  2  Eng.  Law 

R.  V.  Hart,  6  C.  &  P.  106  ;  R.  v.  Rob-  &  Eq.  633.    See  other  cases  cited  supra, 

erte,  C.  &  M.  682.    The  pleader  has,  §§  184,  192.    But  simply  '*  W.  Trim, 

however,  been  relieved  from  most  of  2s.,'*  is  insensible  and  incurable.    R. 

these  by  a  more  recent  case  (1850),  v.  Ellis,  4  Cox  C.  C.  258. 

where  it  was  held  that  if  the  instru-  *  R.  v.  Gilchrist,  2  M.  C.  C.  233 ;  C. 

ment  be  set  out  in  haec  verba^  a  mlsde-  &  M.  224 ;  R.  v,  browther,  5  C.  &  P. 

scription  will  be  immaterial,  at  least  if  316,  per  Bosanquet,  J.    Bee  Com.  v. 

it  fall  within  one  of  several  terms  used  Livermore,    4   Gray,    18 ;    ted   quaare 

to  designate  it.    R.  v.  Williams,  2  Den.  whether  the  unnecessary  cumulation 

C.  C.  61 ;  4  Cox  C.  C.  356 ;  cited  supra,  could  not  be  discharged  as  surplusage. 

§§  184,   192-3.    And    the   intimation  Compare  State  v.  Corrigan,  24  Conn, 

was  even  thrown  out  that  where  the  286 ;  Whart.  Crim.  Bv.  §  138. 

indictment  sets  forth  the  forged  instru-  *  See  supra,  §§  162-3 ;  infra,  §  251. 
ment,  the  court  will  see  whether  it  is 
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OHAP.  in.J  PLEADING  OV  DOCUMENTS.  [§  198. 

§  196.  If  the  writing,  on  its  face,  comes  short  of  being  either  an 
order,  warrant,  reqnest,  or  other  statutory  term,  aver- 
ment may  be  made,  and  evidence  received,  bringing  it  np  ^^^  ^. 
to  the  required  standard,  as  where  the  name  of  the   plained  by 

aTormeDts. 

party  addressed  is  omitted,^  or  where  the  body  of  the 
writing  is  on  its  face  insensible.'    And  where  the  fraudulent  or 
illegal  character  of  the  document  does  not  appear  on  its  face,  this 
must  be  helped  out  by  averments.' 

IniMAendoei  have  been  already  discussed.^ 

§  197.  ^^  Deeds."    ^^  Sonde."— To  sustain  the  averment  of  a 
deed,  there  must  be  a  writing  under  seal,  purporting  to 
pass  some  legal  right  from  one  party  to  another,  either  muat  be  in 
mediately  or  immediately ;   and  hence  a  power  of  at-  J^r^ieS  '*"" 
tomey  to  sell  stock  is  a  deed  under  the  statutes.'    Nor  p[^°s  & 
is  it  necessary  that  a  deed  should  rigorously  pursue  the 
statutory  form.'    Primd  facie  validity  is  enough.     The  averment 
of  the  *'*'  deed"  need  not  give  the  grantee's  name  J    <^  Bond"  in- 
cludes a  municipal  certificate  of  indebtedness.' 

§  198.  ^^  Obligation" — ^Under  statutes  based,  as  those  of  Louisi- 
ana, on  the  Roman  law,  an  obligation  is  a  unilateral  en-   c<obiin. 
gagement  by  which  one  party  engages  himself  to  another  tion"  is  a 
to  do  a  particular  thing.    The  English  common  law  au-  engage- 
thorities  sometimes  speak  as  if  the  term  is  limited  to  bonds   °^^°^ 
with  penalties.    But  when  the  term  is  used  in  a  statute  as  nomen 
generaUeeimum^  it  must  be  construed  in  its  most  liberal  sense.' 

1  R.  V.  Carnej,  1  Mood.  351 ;  R.  v.  In  R.  v.  Morton,  12  Coz  C.  C.  456 ; 

Pnlbrook,  9  C.  &  P.  37 ;  R.  v.  Rogers,  L.  R.  2  C.  C.  R.  S^  it  was  held  that 

9  C.  &  P.  41.    See  supra,  §  185.  the  forging  of  letters  of  orders  issned 

>  R.  V.  Hunter,  2  Leaoh  G.  C.  624 ;  hj  a  bishop,  certifying  that  on  a  day 

R.  V.  Walters,  C.  &  M.  588 ;  R.  v.  At-  and  at  a  plaoe  mentioned  therein  A.  B. 

kinson,  C.  &  M.  325 ;  R.  v.  Cnllen,  1  was  admitted  into  the  holy  order  of 

Moody,  300 ;  R.  v.  Pnlbrook,  9  G.  &  P.  deacons,  according  to  the  manner  pre- 

37 ;  Gom.  v.  Spilman,  124  Mass.  327 ;  scribed  by  the  Ghnrch  of  England,  and 

Garberry  v.  State,  11  Ohio  St.  410 ;  rightly  and  canonically  ordained  dea- 

State  V,  Grawford,  13  La.  An.   300 ;  con.  In  testimony  whereof  the  bishop 

Whart.  Grim.  Law,  9th  ed.  §§  728  et  uq.  had  caused  his  episcopal  seal  to  be  af- 

*  Ibid. ;   Gom.  v.  Hinds,  101  Mass.  fixed  therennto,  is  not  the  feloniously 
209 ;  Gom.  v.  Gostello,  120  Mass.  359.  forging  of  a  deed  within  the  24  &  25 

*  Supra,  $  181  a.  Vict.  c.  98,  s.  20. 

s  R.  V.  Fauntleioy,  1  G.  &  P.  421 ;       7  gute  v.  Hall,  85  Mo.  669. 
1  Moody,  52.  •  Bishop  v.  State,  55  Md.  138. 

*  R.  V.  Lyon,  R.  &  R.  G.  C.  266.  '  See  Fogg  v.  Sute,  9  Yerg.  392. 
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§  202  a.]  PLBADIKG  AND  PBACTIOB«  [CHAP.  lU. 

§  199.  As  to  ^^ undertaking"  the  same  remark  is  to  be  made. 
Where,  however,  either  term  is  used  to  represent  a  sab- 
"  under-  ordinate  species  or  class,  then  the  instrument  most  be 
takijig.  proved  to  belong  to  this  species  or  class.^ 
A^giiar.  ^  200.  A  ^^ giMrantee"  is  an  undertaking;'  and  so 
an  I.  o.  u.    is  a  bare  ^^  I.  0.  U."  without  any  expressed  considera- 

are  under-      ..  _  • 
takings.  won- 

"  Proper-  §.201.  "  Property  "  it  needs  scarcely  be  said,  includes 

^hlte  whatever  may  be  appropriated  to  individual  use.    Money 

may  be  ap-  necessarily  falls  within  this  definition/ 
propriated.  ^  202.  ''Piece  of  Paper.''— It  has  been  sometimes  the 
papinr'^  to  pi'&ctice  to  aver,  in  larceny,  the  stealing  of  ''  one  piece 
subject  of  of  paper,  of  the  value  of  one  dollar,"  etc.,  as  the  case 
may  be ;  and  it  has  been  thought  that  in  this  way  the 
diflSculty  as  to  setting  out  doubtful  instruments  could  be  avoided. 
How  far  this  is  the  case  will  be  considered  hereafter.*  A ''  piece  of 
paper,"  it  may  be  generally  said,  if  of  any  value,  is  the  subject  of 
larceny/ 

§  202  a.  A  written  letter,  if  merely  the  inducement  or  introduc- 
(I  Q]^^i^.  tion  to  an  oral  communication,  conveying  a  challenge, 
ges"  to        need  not  be  set  forth.    Thus,  where  T.,  in  a  letter  to  N., 

fight  need 

not  be  set      used  expressions  implying  a  challenge,  and  by  a  post- 
*^^^'  script  referred  N.,  the  challenged  party,  to  one  H.  (the 

bearer  of  the  letter),  if  any  further  arrangements  were  necessary, 
it  was  held  that  the  letter  was  only  evidence  of  the  challenge,  and 
need  not  be  specially  pleaded ;  and  that  N.  might  ^ve  testimony 
of  the  conversation  between  H.,  the  bearer  of  the  letter,  and  him- 
self.' Even  when  a  statute  makes  sending  a  challenge  indictable,  it 
has  been  held  not  necessary  to  set  out  a  copy  of  the  challenge ;'  and 
if  an  attempt  be  made  to  set  out  in  the  indictment  a  copy,  and  it 


1  R.  V,  West,  1  Den.  C.  C.  258 ;  2  C.  9th  ed.  S  880.    See  R.  o.  Binglej,  5  C. 

&  K.  496 ;  8.  P.,  Clark  v.  Newsam,  1  &  P.  602. 

Bzch.  131.  <  R.  V.  Perry,  1  Den.  C.  C.  69 ;  8. 

*  R.  V.  Joyce,  10  Cos  C.  C.  100 ;  L.  C,  1  C.  &  K.  727 ;  R.  v.  Qark,  R.  &  R. 
&  C.  576;  R.  v.  Reed,  2  Moody,  62.  181. 

»  R.  V.  Chambera,  L.  R.  1  C.  C.  341.  '  8tate  v.  Taylor,  3  Brey.  243. 

*  People  r.  Williama,  24  Mioh.  156.  ^  Brown  v.  Com.,  2  Va.  Cas.  516  ; 
<  Infra,  §  213 ;  Whart.  Crim.  Law,  State  o.  Farrier,  1  Hawks,  487. 
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yaries  slightly  from  the  original,  as  by  the  addition  or  omission  of  a 
letter,  in  no  way  altering  the  meaning,  this  is  cured  by  verdict.^ 

IX.  WORDS  SPOKEN. 

§  208.  Where  words  are  the  gist  of  the  offence,  they  must  be  set 
forth  in  the  indictment  with  the  same  particularity  as  a  words 
libel ;  as,  for  instance,  in  an  indictment  for  scandalous  or  ^^^^^^ 
contemptuous  words  spoken  to  a  magistrate  in  the  ezecu-  ^^  forth 
tion  of  his  oflSce  ;*  or  for  blasphemous  or  seditious  or  ob-  thoagh  * 
scene  or  abusive  words,*  or  for  perjury  .*   It  is  not  enough,  p?oof*u 
in  such  case,  to  lay  the  substance  of  the  words  alleged  to   ^^^o^^* 
have  been  spoken.    The  words  themselves  must  be  laid,  but  only 
the  substance  need  be  proved.'   But  the  meaning  must  be  evidently 
and  clearly  the  same,  without  the  help  of  any  implication  or  any- 
thing extrinsic*    Should  any  substantial  difference  exist  between 
the  words  proved  and  those  laid,  even  if  laid  as  spoken  in  the 
third  person  and  proved  to  have  been  spoken  in  the  second,'  the  de- 
fendant must  be  acquitted.-    But  if  some  of  the  words  be  proved  as 
laid,  and  the  words  so  proved  amount  to  an  indictable  offence,  it 
will  be  sufficient.'    And  when  the  words  do  not  constitute  the  gist 
of  the  offence,  as  where  the  charge  is  attempt  to  extort  by  threats, 
then  it  is  enough  to  set  forth  the  substance.'    When,  also,  it  is  not 
the  words  but  their  tendency  that  is  at  issue,  it  is  enough  to  set 
forth  such  tendency;  and  hence  an  indictment  for  ^threatening  to 

1  See  Heffren  v.  Com.,  4  Meto.  (Kjr.)  207 ;  Whart.  Grim.  Law,  9th  ed.  §§ 

5 ;  lyej  v.  State,  12  Ala.  276.  1603-7,  1615. 

*  R.  9.  Bagg,  1  RoUe  Rep.  79 ;  R.  v.  In  indiotments  for  threatening  with 
How,  2  Str.  .699.    Infra,  §  965.  intent  to  extort  monej  the  words  need 

>  R.  V.  PoppleweU,  2  Str.  686 ;  R.  v.  not  be  set  out  ezactlj*    The  substance 

Sparling,  Ibid.  498;  State  v.  Brew-  is  enough.     Com.    v.    Qoodwin,   122 

ington,  84  N.  C.  783 ;  Walton  v.  State,  Mass.  19. 

64  Miss.  207 ;  McMahone  v.  State,  13  «  People  v.  Warner,  5  Wend.  271 ; 

Tex.  Ap.  220;  contra,  Foley,  ex  parte,  State  v,  Bradley,  1  Haj.  403,  463; 

62  Cal.  508.  State  v.  Coffey,  N.  C.  Term  R.  272 ; 

<  See  Whart.   Crim.   Law,  9th  ed.  State  v.  Ammons,  3  Marph.  123. 

§  1297 ;  Whart.  Crim.  £v.  §  120  a.  *  R.  v.  Berry,  4  T.  R.  217 ;  Com.  v. 

*  Updegraph  v.  Com.,   11  Serg.  k  Monlton,  108  Mass.  308.    See  Whart. 
Rawle,  394 ;    Com.   v.  Kneeland,  20  Crim.  Law,  9th  ed.  §§  1603-7, 1615. 
Pick.    206 ;    Bell   v.    State,   1    Swan  «  Com.  v.  Kneeland,  20  Pick.  206. 
(Tenn.),  42 ;  State  r.  Clarke,  31  Minn.  '  Com.  o.  Moulton,  ut  supra.     See 

Com.  V.  Goodwin,  122  Mass.  19. 
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murder"  need  not  set  out  the  words  of  the  threat^  But,  where 
slanderous  words,  spoken  in  the  presence  of  third  parties,  are  made 
specifically  indictable  bj  statute,  they  must  be  substantially  set 
forth  and  the  presence  of  third  parties  must  be  ayerred.' 

§  204.  When  words  are  laid  as  an  overt  act  of  treason, 
eSoiS^to     ^*  18  sufficient  to  set  forth  the  substance  of  them,*  for 
set  forth      they  are  not  the  gist  of  the  oflfence,  but  proofs  or  evi- 
deuces  of  it  merely. 

X.    PERSONAL  CHATTELS. 

1.  IkDEFINITB,  iHflBNBIBLI,  OB  LVMFISQ  I       2.  VaLUX,  §  2t8. 

Dbsobiptionb,  §  206.  |     8.  Monkt  ob  Ck>nf ,  §  218. 

• 

§  205.  In  this  connection  it  is  proposed  to  treat  the  pleading 
of  personal  chattels  only  so  far  as  necessary  for  the  purpose  of  a 
demurrer,  or  a  motion  in  arrest  of  judgment.  The  question  of 
variance  between  tiie  description  and  the  evidence  will  be  con- 
sidered in  a  separate  volume.^ 

1.  Indefinite^  In^eneiblej  or  Lumping  Descriptions. 

§  206.  When,  as  in  larceny,  or  receiving  stolen  goods,  personal 
chattels  are  the  subject  of  an  offence,  they  must  be 
chattels,  described  specifically  by  the  names  usually  appropriated 
jecte  o?aii  ^  them,  and  the  number  and  value  of  each  species  or 
murtbe  particular  kind  of  goods  stated;*  thus,  for  instance: 
specifically  «  one  coat  of  the  value  of  twenty  shillings ;  two  pairs  of 
boots,  each  pair  of  the  value  of  thirty  shillings;  two 
pairs  of  shoes,  each  pair  of  the  value  of  twelve  shillings;  two 
sheets,  each  of  the  value  of  thirteen  shillings ;  of  the  goods  and 
chattels  of  one  J.  S.,"  or  "one  sheep  of  the  price  of  twenty 
shillings,"  etc.,  and  the  like.  If  the  description  were  *<  twenty 
wethers  and  ewes,"  the  indictment  would  be  bad  for  uncertainty ; 

ft 

1  Bute  V.  O'Mally,  48  Iowa,  601.   So  222.    And  see  Sute  r.  Brewington,  84 

as  to  oommon  soolding,  Whart.  Crim.  N.  C.  783. 

Law,  9th  ed.  §  1442.  •  Foot.  194 ;  R.  ».  Layer,  8  Mod.  »3 ; 

«  Wiseman  v.  State,  14  Tex.  Ap.  7 ;  6  St.  Tr.  328, 

citing  Lagrone  v.  Btote,  12  Tex.  Ap.  <  Whart.  CrIm.  Br.  $$  121  et  Mq. 

426 ;  McMahan  v.  State,  13  Tex.  Ap.  «  See  2  Hale,  182,  183 ;    People  v. 

220 ;  B.  P.,  Conleer.  Stote,  14  Tex.  Ap.  Coon,  45  Cal.  672 ;  Wbart.  Crim.  Er, 

§§  121-6. 
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it  should  state  how  many  of  each ;'  and  so  of  an  indictment  charg- 
ing the  stealing  of  ^^  one  case  of  merchandise."'  But  an  indictment 
charging  the  defendant  with  feloniously  taking  three  head  of  cattle 
has  been  held  sufficiently  certain  under  a  statute,  without  showing 
the  particular  species  of  cattle  taken.' 

When  several  articles  are  stated,  it  is  not  necessary  to  separate 
them  by  the  connecting  word  ^^and."^ 

An  indictment  charging  the  defendant  with  the  larceny  of  ^^  six 
handkerchiefs"  is  good,  though  the  handkerchiefs  were  in  one 
piece,  the  pattern  designating  each  handkerchief ;'  and  so  of  an 
indictment  charging  the  stealing  of  a  ^*  pair  of  pants ;"'  or  three 
hundred  pair  of  shoes.' 

The  distinctions  as  to  variance  of  instruments  of  death  are  else- 
where  discussed.' 

§  207.  When  several  notes  are  stolen  in  a  bunch,  it  is  rarely  that 
the  prosecutor  can  designate  their  respective  amounts  and  when 
values.    As  a  matter  of  necessity,  therefore,  an  indict-  °^^n*^a 
ment  charging  the  larceny  of  ^^  sundry  bank  bills,  of  bunch,  de- 
some  banks  respectively  to  the  jurors  unknown,  of  the  tions  may 
value  of  $88,"  etc.,  is  sufficient.'    And  there  is  even  mate^ 
authority  to  the  effect  that  it  is  enough  to  say  ^'divers  8^^^* 
bank  bills,  amounting  in  the  whole  to,  etc.,  and  of  ^e  value  of,  etc., 
of  the  goods  and  chattels,"  etc.*' 

§  208.  The  common  acceptation  of  property  is  to  govern 
its  description,  and  there  must  be  such  certainty  as  will  must  be 
enable  the  jury  to  say  whether  the  chattel  proved  to  be  indwMn^ 
stolen  is  the  same  as  that  upon  which  the  indictment  is  ^^  offence. 


»    1  2  Hale,  183 ;  Arohbold'e  C.  P.  46.  •  Wbart.  Crim.  Bt.  §§  91-^ ;  Whart. 

Otherwiae  in  Texaa.    State  v.  Murphy,  Crim.  Law,  9th  ed.  {6  519-20. 

39  Tex.  46.  '  Com.  v.  Qrimea,  10  Gray,  470 ;  Com. 

*  SUte  V.  Dawee,  75  Me.  51.  v.  SawteUe,  11  Cnah.  142. 

*  People  V.  Littlefleld,  5  Cal.  355.  »  Lamed  v.  Com.  12  Met.  240 ;  Com. 
«  State  V.  BarUett,  55  Me.  200.  v.  O'ConneU,  12  Allen,  451 ;  SUte  v. 
>  6  Term  B.  267;  1  Ld.  Baym.  149.  Taunt,  16  Minn.  109 ;  etmtroj  Hamblett 

Whart.  Crim.  Br.  §  121.  v.  SUte,  18  N.  H.  384 ;  Low  v.  People, 

*  SUte  V.  Johnson,  30  La.  An.  Pt.  II.  2  Park.  C.  B.  37.    See  Com.  v.  Cahill, 
904.  12  Allen,  540.    Other  oaaes  are  giyen 

f  Com.  V.  Shaw,  145  Mass.  349.  supra,  $  189  a. 
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founded,  and  will  judicially  show  to  the  court  that  it  could  have 
been  the  subject-matter  of  the  offence  charged.^ 

§  209.  When  animals  are  stolen  alive,  it  is  not  necessary  to  state 
«<Dead"  them  to  be  alive,  because  the  law  will  presume  them  to 
mu^^be  ^  ^  unless  the  contrary  be  stated ;  but  if  when  stolen 
averred  to  the  animals  were  dead,  that  fact  must  be  stated ;  for,  as 
"Living"  the  law  would  otherwise  presume  them  to  be  alive,  the 
teiitgentiy'  ^ftn^^i^ce  would  be  fatal.'  But  if  an  animal  have  the 
described,     ^jj^^  appellation  whether  it  be  alive  or  dead,  and  it 

1  Whjui.  Crim.  Bv.  §  121 ;  Com.  v.  v.  EdBon,  10  La.  An.  R.  229.    On  the 

James,  1  Piok.  376 ;  People  v,  Jackson,  other  hand,  in  North  Carolina,  a  "  par- 

8  Barb.  S.  C.  667;  Reed's  Case,  2  Rod-  oel  of  oats''  was  adjndged  a  sufficient 

ger's  Reo.  168 ;  Com.  v.  Wents,  1  Ashm.  description   of    the    stolen    property. 

269.  State  v.  Brown,  1  Dev.  137.    The  rea- 

It  is  snAciently  certain  to  descrihe  son  of  this  distinction  is,  that  in  the 

the  article  stolen  as  '*one  hide,  of  the  first  case  a  closer  description  was  pos- 

value,"  etc.  (State  v.  Dowell,  3  Gill  &  sible ;    in  the  second,  not  so.     And 

J.  310),  or  <' one  watch,"  etc.   Widner  a   genieral  description    in   larceny  is 

V.  State,  25  Ind.  234.  enough.      This    doctrine   is   founded 

An    indictment   charging   A.  with  partly  on  the  fact  that  the  proseoator 

stealing  a  printed  book,  of  the  value,  is  not  considered  in  poBsesaion  of  the 

etc.,  is  correct,  and  the  title  of  the  article  stolen,  and  is  not,  therefore, 

book  need  not   be  stated.     State  i;.  enabled  to  give  a  minute  description ; 

Dowell,  3  Oni  &  J.  310 ;  State  v.  Logan,  and    principally,    because,    notwith- 

1  Mo.  377 ;  Turner  v.  State,  102  Ind.  sUnding  the  general  deaoription,  it  is 

425.  made  certain  to  the  court,  from  the 

A  count  charging  manslaughter  on  face  of  the  indictment,  that  a  crime 
the  high  seas,  by  casting  F.  A.  from  a  has  been  committed,  if  the  facts  be 
vessel,  whose  name  was  unknown,  is  true.  State  v.  Scribner,  2  Gill  &  J.  246. 
sufficiently  certain ;  and  so  of  a  count  Substances  mechanically  mixed 
charging  the  offence  to  have  been  com-  should  not  be  described  in  an  indict- 
mitted  from  a  long-boat  of  the  ship  ment  as  a  ^'  certain  mixture  consisting 
W.  B.,  belonging,  etc.  United  States  of,"  etc.,  but  by  the  names  applicable 
V.  Holmes,  1  Wall.  Jnn.  1.  See  Com.  to  them  before  such  mixture,  though 
p.  Strangford,  112  Mass.  289.  As  to  it  is  otherwise  with  regard  to  sub- 
variance  in  pleading  instrument  of  stances  chemically  mixed.  R.  v.  Bond, 
death  see  Whart.  Crim.  Law,  9th  ed.  1  Den.  C.  C.  517. 
§§519-20.  As  to  variance  of  goods  see  It  has  been  held  in  Massaohusetts 
Whart.  Crim.  Bv.  §  121.  that  where   brandy  was   feloniously 

^*  Lot  of  Lmmber^''  *«  Rarcel  of  Oats,*^  drawn  from  a  cask,  and  then  bottled, 

**  Mixtures.^* — In  Louisiana  judgment  it  could  not  be  described  in  the  indict- 

was  arrested  on  an  indictment  which  ment  as  '*  bottles  of  brandy."    Com. 

charged  the  defendant  with  stealing  a  v.  Gavin,  121  Mass.  64. 

"lotof  lumber,"  a  "certain  lotof  fur-  «  R.  v.  Edwards,  R.  &  R.  497;  R.  t. 

niture,"  and  **  certain  tools."     State  Halloway,  1  C.  &  P.  128 ;  Com.  v.  Bea- 
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makes  no  difference  as  to  the  charge  whether  it  were  alive  or  dead, 
it  may  be  called,  when  dead,  by  the  appellation  applicable  to  it 
when  aliye.^ 

Whether  a  description  is  sufficient  depends  in  statutory  cases 
largely  on  the  statute.*  It  has  been  held  that  ^*  one  sheep''  is  a  suffi- 
ciently exact  description;*  and  so  is  ^^ a  chestnut  sorrel  horse,"^ 
and  ^^  one  beef  steer,"'  and  ^^  one  black  pig,  white  listed,  and  one 
white  pig,  with  a  blue  rump,  both  without  ear-marks,  of  the  value 
of  $2."*  But  ^^a  yearling"  is  not  a  sufficient  description  J  A 
^^pig"  four  months  old  may  be  called  a  ^^  hog,"' and  ^^  chickens'' 
may  be  called  ^^  hens."'  But  ^^  cattle"  do  not  include  ^^  sheep"  or 
"  goats."» 

When  a  dead  animal,  or  part  of  an  animal,  has  a  distinctive 
name,  it  may  be  described  as  such.  Hence  an  indictment  charging 
the  stealing  *^  one  ham,"  of  the  value  of  ten  shillings,  of  the  goods 
and  chattels  of  T.  H.,  was  held  good,  although  it  did  not  state  the 
animal  of  which  the  ham  had  formed  a  part.^^  But  an  indictment 
for  stealing  ^^  meat"  is  bad  for  generality.^' 

Variance  as  to  animals  is  discussed  in  another  volume.^  In  a 
future  section  it  will  be  seen  that  the  question  of  specification  de- 
pends largely  on  the  terms  of  the  statute.*^ 

§  210.  Specification  is  necessary  when  certain  members  of  a 
class  are  subjects  of  indictment,  and  certain  others  not.   ^^^^  ^^ 
Thus,  an  indictment  for  stealing  ^^  three  eggs"  has  been  ceruin 
ruled  to  be  bad,  because  only  the   eggs  of  animals  aeiassare 


man,  8  Oray,  497.  Bee  R.  v.  Williams, 
1  Mood.  C.  C.  107.  8ee  Whart.  Crim. 
Law,  9th  ed.  §  871.  In  State  v.  Don- 
ovan, 1  Honat.  43,  it  was  held  that  an 
avennent    of  the   stealing   of   'Hwo 


Tajlor  V.  SUte,  44  Ga.  263. 
Short  V.  State,  36  Tex.  644. 
Brown  v.  State,  44  Ga.  300. 
Stollenwerk  i;.  State,  55  Ala.  142. 
Lavender  v.  State,  60  Ala.  50.  See 


fishes    commonly   called    shad"    was  People  i;.  Stanford,  64  Cal.  27. 
goody  thongh  the  proof  was  they  were       "  State  v.  Bassett,  34  La.  An.  1108. 
dead.  »>  Mcintosh  v.  State,  18  Tex.  Ap.  285. 

1  B.  V.  Puckering,  1   Mood.  C.  C.       u  R.  v.  Gallears,  2  C.  &  K.  981 ;  1 

242 ;  Smith  v.  State,  7  Tex.  Ap.  382 ;  Den.  C.  C.  501. 

contra^  Com.  o.  Beaman,  8  Gray,  497.       ^  State  t;.  Morey,  2  Wis.  494;  State 

Inf^a,  §  237 ;  Whart.  Crim.  Bv.  §  124 ;  v.  Patrick,  79  N.  C.  656. 
Whart.  Crim.  Law,  9th  ed.  §  874.  »  Whart.  Crim.  Bv.  k  124. 

<  Infra,  §  237.  i«  Infra,  §  237. 

s  Stote   V.    Pollard,    53   Me.    124 ; 
Wharti  Crim.  Bv.  §  824. 
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«"bject8of  domitae  naturae  are  the  sabject  cf  larceny,*  But  an 
ment.  then  indictment  for  bestiality,  which  described  the  animal  as 
8^8  muBt'be  ^^  A  certain  bitch,"  was  held  sufficiently  certain,  although 
described.  ^^  female  of  foxcs  and  some  other  animals,  as  well  as 
of  dogs,  are  so  called.'  In  larceny  this  would  be  bad,  as  the  term 
would  not  indicate  whether  or  no  the  animal  was  larcenous.'  In 
bestiality  this  distinction  is  immaterial. 

Minerals  ^  ^^^'  ^^  indictment  charging  the  stealing  of  certain 

and  Tege-  «<  gold-bearing  quarts-rocks,"  is  bad.  It  should  appear 
be  averred  that  the  rock  was  seyered  from  the  realty.^  ^^A  cab- 
ered^ftom  hage"  or  other  yegetable  must,  at  common  law,  be  shown 
'®*^^-         not  to  have  been  growing  on  the  field.' 

§  212.  The  prosecutor  is  bound  by  the  description  of  the  species 
Variance      <>^  ffi^  stated ;  thus,  for  instance,  an  indictment  for 
in  nomber    stealing  a  pair  of  shoes  cannot  be  supported  by  evidence 
immate-       of  a  larceny  of  a  pair  of  boots.    But  a  variance  in  the 
* '  number  of  the  articles  is  immaterial,  provided  the  verdict 

rests  on  an  article  which  is  one  of  the  number  averred,  and  which 
is  sufficient  to  sustain  a  conviction.'  So  if  there  be  ten  difierent 
species  of  goods  enumerated,  and  the  prosecutor  prove  a  larceny  of 
any  one  or  more  of  a  sufficient  value,  it  will  be  sufficient,  although 
he  fail  in  his  proof  of  the  rest.^  But  it  was  held  otherwise  where 
five  certificates  of  stock  of  a  particular  number  were  alleged  to  be 
stolen,  and  it  appeared  that  only  one  certificate  of  that  number  had 
been  issued.' 

§  212  a.  An  instrument  of  injury  must  be  substantially  described; 
instrnment  though  when  the  effect  produced  by  the  instrument  ayer- 
mayi^p. '  ^^^  ^^^  ^^^  ^^^  ^  virtually  the  same,  a  mere  variance 

1  B.  V.  Goz,  1  G.  &  K.  487 ;  1  Den.  v.  Com.,  9  Met.  134;  Com.  v.  Cahfll,  IS 

C.  C.  602;  9«d   quaere,    8ee  Whart.  Allen,  540;  State  v.  Fenn,  41  Ccmn. 

Crim.  Law,  9th  ed.  $  870.  690 ;  State  v.  Martin,  82  N.  C.  672. 

<  R.  V.  Allen,  Ibid.  496.  ^  Infra,  §  252.    Com.  v.  Eastman,  2 
s  Whart.   Crim.   Law,   9th  ed.  §§  Gray,  76;  Com.  «.  Williams,  2  Cnsh« 

869-71.  583 ;  People  v.  Wiley,  3  HUl  N.  T.  194 ; 

<  State  V.  Burt,  64  N.  C.  619 ;  People  SUte  v.  Martin,  82  N.  C.  672.  Infra, 
V.  WUliams,  35  Cal.  671 ;  Whart.  Crim.  §§  252,  470 ;  Whart.  Crim.  Sv-.  §  145. 
Law,  9th  ed.  §  865.  See  under  Texas  statute,  Pittman  v. 

•  SUte  V.  F07,  82  N.  C.  679.  SUte,  14  Tez.  Ap.  576. 

•  B.  t;.  Forsyth,  R.  &  R.  274 ;  Hope       *  People  v.  Coon,  45  Cal.  672. 
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in  name  will  not  vitiate,*    The  question  of  the  effect  of  P"^^?^^ 
the  instroment  is  one  of  fact  for  the  jory  under  the  direc- 
tion and  supervision  of  the  court.'    Such  agencies  may  be  cumula- 
tively laid.*    Ordinarily  the  adoption  of  the  statutory  description  is 
sufficient.^    If  the  instrument  be  unknown,  this  may  be  so  averred.' 

2.  Value. 

§  218.  It  is  necessary  that  some  specific  value  should  Value  most 

be  assigned  to  whatever  articles  are  charged  as  the  sub-  when^ur- 

jects  of  larceny.*    An  indictment  cannot  be  sustained  for  ^^jJi 
stealing  a  thing  of  no  intrinsic  or  artificial  value.^ 

§  214.  A  count  for  stealing  ^'one  piece  of  paper,  of  the  value 

of  one  cent,"  may  be  good,  when  a  count  for  stealing  La,^ny 

a  bank  note  fails*  in  consequence  of  the  instrument  of ''piece 

of  TMlDCr" 

described  being  void,  but  not,  it  is  said,  where  it  is   maybe 

VaUd.»  prosecuted. 

§  215.  It  has  been  said  that  the  object  of  inserting  value  is  either 
to  distinguish  grand  from  petit  larceny,  or  to  enable  the 
court  to  be  guided  as  to  imposing  fines  or  restitution ;  sentiai  to 
and  that  when  neither  of  these  conditions  exists  («.  ^.,  JJ^  aiM^"' 
where  a  statute  punishes  horse-stealing,  irrespective  of  ^^^^ 
value),  then  value  need  not  be  averred.^*    But  this  is 

1  See  Whart.  Crim.  Ev.  §§  91-3.  Wilson,  1  Porter,  118 ;  State  v.  Allen, 

*  Ibid.  PeopIe9.Ca8e7,72N.Y.393;  Charlton,  518;  Merwin  v.  People,  26 
SUte  V.  Townsend,  1  Houst.  C.  C.  337 ;  Mich.  298 ;  Morgan  p.  State,  13  Fla. 
State  V.  Gk>ald,  90  N.  G.  659 ;  Tatnm  v.  671 ;  Sheppard  v.  State,  42  Ala.  531. 
State,  59  Ga.  638 ;  McRejnolds  v.  State,  Supra,  §  206 ;  Whart.  Crim.  Ev.  §  126 ; 
4  Tez.  Ap.  327 ;  Briggs  v.  State,  6  Tex.  Whart.  Crim.  Law,  9th  ed.  §  951.  See 
Ap.  144 ;  Hnnt  v.  State,  6  Tez.  Ap.  663.  amira  as  to  monej.  State  v.  King,  37 

'  Supra,  §  158 ;  Whart.  Crim.  Law,  La.  An.  91.    See  State  v,  Pieraon,  59 

9th  ed.  §519;  People  v.  Casey ,  72  N.  Y.  Iowa,  271.     The  value  need  not  be 

893 ;  State  v.  McDonald,  67  Mo.  13.  alleged   in  current  coin.      People  v. 

«  State  V.  Morrissey,  70  Me.   401 ;  Righetti,  66  Cal.  184. 

State  V.  Chumley,  67  Mo.  41.    Infra,  ^  State  v,  Bryant,  2  Car.  Law  Rep. 

§  220.  617. 

»  Supra,  (  156.  •  R.  v.  Perry,  1  Den.  C.  C.  69  ;  S.  C, 

•  Rosooe's  Crim.  Et.  512 ;  State  v.  1  Car.  &  E.  727 ;  R.  v.  Clark,  R.  k  R. 
Goodrich,  46  N.  H.  186 ;  State  v.  Fenn,  181 ;  2  Leach,  1039. 

41  Conn.   090 ;    People    v.  Payne,  6  *  WhArt.  Crim.  Law,  9th  ed.  §  880. 

Johns.  103 ;  State  v.  Stimson,  4  Zab.  ^  Ritohey  v.  State,  7  Blackf.  168. 

9 ;  State  V.  Smart,  4  Rich.  356 ;  State  See  Sheppard  v.  State,  42  Ala.  531 ; 

V.  Tillery,  1  Nott  &  McCord,  9 ;  State  Collins    v.  State,  20   Tez.  Ap.   199 ; 

V.  Thomas,  2  McCord,  527 ;   State  v.  Whart.  Crim.  Law,  9th  ed.  §§  951, 952. 
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doubtful  law ;  though  the  amount  of  value  is  only  material  in  thoae 
cases  in  which  an  offence  is  graduated  in  conformity  to  the  value 
of  the  thing  taken.^  And  where  the  value  of  a  thing  which  is  the 
subject  of  the  offence  is  necessary  to  fix  the  grade  of  the  offence, 
it  is  a  proper  mode  of  stating  it  to  aver  that  the  thing  is  of  or  more 
than  the  value  prescribed  by  the  statute.'  But  where  the  offence  is 
intent  to  steal  goods,  the  value  of  the  goods  need  not  ordinarily  be 
pven.' 

Legal  cnr.  §  216.  An  averment  of  the  value  of  bank  notes,  not 
not^beviS  ^^8*^  tender,  is  always  necessary,  but  not  so  of  govem- 
ued.  ment  coins,  which  are  values  themselves.^ 

§  217.  A  collective  or  lumping  valuation,  so  far  as  demurrer  or 
arrest  of  judgment  is  concerned,  is  always  permissible.' 
i8  lumping  And  it  is  said  that  where  several  articles,  all  of  one  kind, 
coDYictioii  &^^  described,  their  value  may  be  alleged  in  the  aggre- 
h^d°fo  ^  S^^  ^^  collectively,  and  the  defendant  may  be  convicted 
Bteaiing  of  Stealing  a  part  of  less  value  than  the  whole,  if  there 
be  anything  on  the  record  to  attach  to  the  articles  on 
which  the  conviction  was  had  a  value  sufficient  to  sustain  the  con- 
viction.* 


>  People  V.  stetson,  4  Barb.  151 ;  384.  In  Cmn.  v.  0*Connell  the  indiei- 
People  V.  Higbee,  66  Barb.  131 ;  State  ment  was  for  '<  a  quantity  of  bank 
r.  Oillespie,  80  N.  C.  396 ;  People  v,  notes  current  within  this  Common- 
Belcher,  58  Mich.  325 ;  Lunn  v.  State,  wealth,  amounting  together  to  one 
44  Tez.  85.  hundred  and  flftjr  dollars,  and  of  the 

<  Phelps  V.  People,  72  N.  Y.  334.  value  of  one  hundred  and  fiftj  (lol- 

*  Green  v.  State,  21  Tez.  Ap.  64.  lars."    It  was  said  by  the  court  that 
'  State  V.  Stimson,  4  Zabr.  (N.  J.)  *'it  is  not  perceived  that  thedescrip- 

9  ;  Grant  o.  SUte,  55  Ala.  201 ;  State  tion  of  bank  bills  as  '  a  quantity,*  in- 

r.  Ziord,  30  La.  An.  Pt.  I.  867.    Infra,  stead  of  '  divers  and  sundry,'  oonsti- 

§  218.    Supra,  §  189  a.  tutes  an  error.    And  the  statement  of 

A  description  in  an  indictment  in  the  aggregate  of  the  property  stolen, 

these  words,   *'  ten    five-dollar    bank  where  all  the  articles  are  of  one  kind, 

bills  of  the  value  of  five  dollars  each,"  has  been  sanctioned  by  the  court.'* 

is  Bufflciently  definite.  Eyland  v.  State,  Com.  v.  Sawtelle,  11  Cush.  142.    Upon 

4  Sneed,  357.    Supra,  §  189  a.  such  an  indictment,  when  the  articles 

*  State  V.  Hood,  51  Me.  363 ;  Com.  are  all  of  one  class,  the  defendant  may 
V.  Grimes,  10  Gray,  470 ;  P^ples  v.  be  convicted  of  stealing  a  less  sum  than 
Robles,  34  Cal.  591.  that  charged  in  the  indictment.    Com. 

«  Com.  V.  O'Connell,  12  Allen,  451 ;  v.  O'Connell,  12  Allen,  451.  See,  fur- 
but  see  Hamblett  v.  State,  18  N.  H.  ther,  supra,  §  189  a* 
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But  when  articles  of  different  kinds,  e.  g.^  *^  sundry  bank  bills,  and 
sundry  Umted  States  treasury  notes,"  are  thus  lumped  with  a  com- 
mon 7alue,  the  indictment  cannot  be  sustained  by  proof  of  stealing 
only  a  part  of  the  articles  enumerated.^  Nor  can  a  conviction  for 
stealing  a  part  of  the  articles  charged  be  sustained  unless  to  such 
part  sufficient  value  is  assigned  or  implied.' 

8.  Manetf  and  Cain. 

§  218.  Money  is  described  as  so  many  pieces  of  the  current  gold 

or  silver  coin  of  the  country,  called •    Foreign  coin 

should  bo  specified,'  but  as  to  our  own  coin,  the  better  miutbe 
opinion  is  that  it  is  sufficient  to  aver  ^^  of  silver  and  gold  ^^^il^J 
coin  of  the  United  States."^    The  subject  of  variance  is 
elsewhere  discussed.* 

^^  Twenty-five  dollars  in  money"  is  not  a  sufficiently  exact  desig- 
nation.* 

^^  Bank  notes"  have  been  already  noticed.^ 

^^  United  States  gold  coin"  is  equivalent  to  ^^  gold  coin  of  the 
United  States;"  such  coin  being  current  by  law,  both  court  and 
jury  know,  without  allegation,  that  a  gold  coin  of  the  denomina- 
tion and  value  of  ten  dollars  is  an  eagle.' 

A  count  charging  the  conversion  of  $19,000  of  money,  and  $19,000 
of  bank  notes,  is  bad  for  uncertainty.'    Generality  of  description, 

1  Whart.  Crim.  Br.  §  126 ;  (km.  v.  statute,  see  State  v.  Jackson,  26  W.  Va. 

Cahill,  12  Allen,  540  ;  and  see  Hope  v.  250. 

Commonwealth,  9  Met.  134 ;  Com.  v.        *  IT.  S.  v.  Rigsby,  2  Cranch  C.  G. 

Laverj,  101  Mass.  207,  cited  Whart.  364 ;  Jackson  p.  State,  26  W.  Va.  260 ; 

Crim.  By.  §  126.  MoEane  v.  State,  11  Ind.  195 ;  Bravo 

*  Hamblett  v.  State,  18  N.  H.  384 ;  v.  State,  20  Tex.  Ap.  177 ;  see  People 
Lord  V.  SUte,  20  N.  H.  404 ;  State  v.  v.  Ball,  14  Cal.  100. 

Goodrich,  46  N.  H.  186 ;  Com.  v.  Smith,  >  Whart.  Crim.  By.  §  122. 

1  Mass.  245 ;  Low  v.  People,  2  Parker  «  Smith  v.  SUte,  33  Ind.  159 ;  Mer- 

C.  R.  37 ;  Collins  v.  People,  39  111.  233 ;  win  v.  People,  26  Mich.  298 ;  Lavarre 

Shepard  t;.  State,  42  Ala.  631 ;  Meyer  v.  State,  1  Tex.  Ap.  685 ;  and  so  snb- 

9.  State,  4  Tex.  Ap.  121.  stantially  is  State  v.  Longbottoms,  11 

*  R.  V.  Fry,  R.  &  R.  482.  See  R.  v.  Humph.  39.  See  State  v.  Green,  27  La 
Warshoner,  1  Mood.  C.  C.  466.    As  to  An.  598. 

description  in  forgery,  see  Whart.  Crim.        ^  Supra,  §  189. 

Law,  9th  ed.  §  751.    That  "  silver  coin       *  Daily  v.  State,  10  Ind.  536.    See 

of  the  value  of,"  etc.,  is  sufficient  under    Whart.  Crim.  Bv.  §  122. 

*  State  V,  Stimson,  4  Zabr.  9. 
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howeyer,  may  be  excused  by  an  avennent  that  the  precise  character 
and  yalae  of  the  coin  or  notes  are  unknown  to  the  grand  jory.^ 
§  219.  It  should  be  kept  in  mind,  that  if  the  indictment  charges 

stealing  a  particular  note  or  piece  of  coin  and  the  evi* 
monlfy  is  dencc  is  that  such  note  or  coin  was  given  to  the  defend- 
given  to  iii^t  to  change,  who  refused  to  return  the  change,  the  de- 
and  '  fendant,  even  under  the  statutes  making  such  conversion 
ke^f in-  larceny,  cannot  be  convicted  of  stealing  the  change ;  for 
cM^t  aver  ^^^^  ^  *  ^^^^  variance  between  the  description  in  the 
stealing:        indictment  and  the  proof.'    But  an  indictment  charging 

the  larceny  of  the  note  or  coin  actually  given  to  the  de- 
fendant may  be  good.* 


XI.  OFFENCES  CREATED  BT  STATUTE. 


1.  GbNKIULLT  8UFF10IBNT  Ain>  ITSOSS- 
8ART    TO    USB  WOBDS    OV    STATUTB, 

§  220. 
2.  Common  Law  Oftbkcbs  madb  ik- 

DIOTABLB  BT  STATUTB,  §  280. 

(a.)  Statotory  directions  must  be  pur- 
sued, §  2S0. 
(&.)  Specification  must  be  gfyen,  §281. 


(e. )  When  common  law  and  statutoiy 
Indictments  are  cumulative,  $  282. 

3.  Tbcknigal  Aybbmbhts  IN  Statutbs, 

§285. 
Equiyalent  terms  admissible,  §  285. 

4.  Dbscbiption  of  Animals  in  Stat- 

UTB,  §  287. 
6.  Pbovisos  and  Excbftions,  §  288. 


■  Supra,  §§  156, 189  ei  seq.;  State  o.  gation  "unknown,"  see  supra,  §  189 

McAnulty,  26  Kan.  533,  citing  Com.  v.  a;  Whart.  Grim.  By.  §§  97, 122. 

Grimes,  10  Qray,  470,  and  other  oases.  But    where    practical,    the    pieces 

An  indictment  for  laroenj  from  tiie  charged  to  be  stolen  should  be  spe- 

person  of  "  sundry  gold  coins,  current  oiflcallj  designated.    Leftwich  o.  Com., 

as  money  in  this  Commonwealth,  of  20  Orat.  716 ;  People  v.  Ball,  14  Cal. 

the  aggregate   value   of  twenty-nine  101 ;  Murphy  v.  Statei  6  Ala.  845. 

dollars,  but  a  more  particular  deecrip-  '*  Of  the  moneys  of  the  said  If.  N.*^ 

tion  of  which  the  jurors  cannot  give,  sui&ciently  describes  ownership.    R.  v. 

as  they  have  no  means  of  knowledge,"  Godfrey,  D.  &  B.  426 ;  Whart.  Crim. 

and  containing  similar  allegations  as  to  Law,  9th  ed.  §  979. 

bank  bills  and  silver  coin,  issuffldentiy  <  B.  v.  Jones,  1  Cos  C.  C.  105 ;  R.  v. 

specific  to  warrant  a  judgment  upon  a  Wast,  D.  &  B.  109;  7  Cox  C.  C.  183; 

general  verdict  of  guilty.  Com.  v.  Saw-  R.  v.  Bird,  12  Cox  C.  C.  257 ;  and  other 

telle,  11  Cnsh.  142 ;  Com.  v.  Butts,  124  cases  cited  supra ;  Whart.  Crim.  Bv. 

Mass.  449 ;  People  v.  Bogart,  36  Cal.  246.  §  123. 

And  so  a  fortiori  as  to  an  averment  It  is  not  necessary,  however,  to  Intro- 

of  '*  four  hundred  and  fifty  dollars  in  duce  averments  in  a  statute  which  de 

specie  coin  of  the  United  States,  the  not  individuate  an  offence*    Helbing, 

denomination  and  description  of  which  ex  parte,  66  Cal.  215. 

is  to  the  grand  jury  unknown."  Chis-  *  Com.  t;.  Barry,  124  Mass.  325. 
holm  9.  State,  45  Ala.  66.    As  to  alle- 
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§  220.  Where  a  statute  prescribes  or  implies  the  form  of  the  in- 
dictment, it  is  nsaally  sufficient  to  describe  the  offence 
in  the  words  of  the  statute,^  and  for  this  purpose  it  is  gi^clent 
essential  that  these  words  should  be  used.'    In  such  case  ^^^  ^^^^ 

Bary  to  use 

the  defendant  must  be  specially  brought  within  all  the  words  of 
material  words  of  the  statute ;  and  nothing  can  be  taken 

1  U.  S.  V.  Batohelder,  2  Gall.  6 ;  U.  v.  Chamlej,  67  Mo.  41 ;  State  v.  Hajr- 

S.  V,  Jaooby,  12  Blatoh.  491 ;    U.  8.  v.  ward,  83  Mo.  299 ;   SUte  v.  Bneker, 

Dickej,  1  Morris,  412 ;  U.  S.  v.  Britton,  93  Mo.  88 ;  SUte  v.  Miller,  Ibid.  263 ; 

107  U.  8.  655  ;  U.  8.  v.  Northwaj,  120  8Ute  v.  WmiamB,  2  Strobh.  474 ;  SUte 

U.  S.  827;  People  9.  Marseiler,  70  Gal.  «.  Blease,  1  MoMal.  472 ;  State  v.  Moser, 

98 ;   State  v.  Beckman,  57  N.  H.  174 ;  83  Ark.  140 ;  State  v.  Snyder,  41  Ark. 

Stata  V.  Eenester,  59  N.  H.  36 ;  Stata  v.  227 ;  Linney  v.  State,  5  Tez.  Ap.  344 ; 

Perkins,  63  N.  H.  368 ;  Stata  v.  Little,  People  v.  Lewis,  61  Gal.  366 ;  People  v. 

1  Yt.  331 ;  State  v.  Gooke,  38  Yt.  437 ;  Sheldon,  68  Gal.  634 ;  Goben  v.  Stata,  7 

State  V.  Pratt,  54  Yt.  484 ;  Gom.  v.  Mai-  Gol.  274. 

loy,  119  Mass.  347;  Gom.  v.  Barling-  <  1  Hale,  517,  626,  685 ;  Post.  423, 

ton,  136  Mass.  438;   Gom.  p.  Brown,  424;    R.  v.  Ryan,  7  G.  &  P.  854;  2 

141  Mass.  78 ;   Whiting  v.  State,  14  Moody,  16 ;   U.  8.  v.  Lancaster,  2  Mo- 

Gonn.  487 ;  State  v.  Lockwood,  38  Gonn.  Lean,  431 ;  U.  8.  v,  Andrews,  2  Paine, 

400  ;^Stato  v.  Gady,  47  Gonn.  44 ;  Peo-  451 ;  U.  8.  v.  Pond,  2  Gnrtis,  G.  G.  265 ; 

pie  V.  West,  106  N.  T.  293 ;  State  p.  State  v.  Gnrney,  37  Me.  149 ;  State  v. 

Hickman,  3  Halst.  299 ;  Titns  v.  State,  Rust,  35  N.  H.  438 ;   Gom.  v.  Fenno, 

49  N.  J.  L.  36 ;  Res.  v.  Tryer,  3  Yeatee,  125  Mass.  387;  Phelps  v.  People,  72  N. 

451 ;  Gom.  v.  Ghapman,  5  Whart.  427;  T.  334 ;  People  v.  Allen,  5  Denio,  76 ; 

Williams  v.  Gom.,  91  Penn.  St.  493 ;  State  o.  Gibbons,  1  South.  51 ;  Gom.  o. 

Bizler  v.  State,  62  Md.  354;   Gom.  v.  Hampton,  3  Grat.  590 ;  Howell  v.  Gom., 

Hampton,   3  Grat.   590 ;    Helfrick  v.  5  Grat.  664 ;    State  v.  Hoover,  58  Yt. 

Gom«,  29  Grat.  844;   State  v.  Riffe,  10  496;  State  v.  Schnler,  19  8.  G.  140; 

W.  Ya.  794 ;  Gamp.  v.  State,  3  Kelly,  State  r.  Ormond,  1  Dey.  &  Bat.  119  ; 

419;    Lassiter  v.  State,  67  Ga.  739;  State  o.  Stanton,  llred.  424 ;  State  v. 

Allen  V.  People,  82  111.  610 ;    Gole  v,  Galvin,  Gharlt.  151 ;  Gook  v.  State,  11 

People,  84111.  216;   Ker  v.  People,  110  Ga.  53;    Sharp  v.  State,  17  Ga.  290; 

111.  627 ;  Thomas  v.  People,  113  111.  99 ;  Jackson  v.  State,  76  Ga.  551 ;  State  v. 

Seaoord  v.  People,  121  lU.  623 ;  People  Glick,  2  Ala.  26 ;  Lodono  v.  State,  25 

V.  Murray,  57  Mich.  396 ;    People  o.  Ala.  64 ;  Mason  v.  State,  42  Ala.  543 ; 

O'Brien,  60  Mich.  8 ;    State  v.  Seam-  State  v.  Pratt,  10  La.  An.  191 ;  State  v. 

mens,  1  Greene  (Iowa),  418 ;  Bnokley  Gomfort,  5  Mo.  357;  State  v.  Shiflet,  20 

V.  State,  2  Greene,  162 ;  State  v.  Smith,  Mo.  415 ;  State  v.  Yanghan,  26  Mo.  29 ; 

46  Iowa,  662 ;  State  v.  Bonnerille,  58  State  v.  Davis,  70  Mo.  460 ;  State  p. 

Wis.  680 ;  State  v.  Gomfort,  22  Minn.  Buster,  90  Mo.  514 ;   Gom.  v.  Turner, 

271 ;   State  v.  Boyerlin,  30  Kaa.  611 ;  8  Bush,  1 ;  People  v.  Martin,  32  Gal. 

State  V.  Foster,  30  Kan.  365 ;  Gom.  v.  91 ;  People  v.  Burk,  3^  Gal.  661 ;  Peo- 

Tanner,  5  Bush,  316 ;  Davis  v.  State,  pie  v,  Murray,  67  Gal.  55  ;  Denton  v. 

13  Bush,  318 ;  State  v.  Ladd,  2  Swann,  State,  21  Neb.  448  ;  Kinney  v.  State, 

226 ;  Hall  v.  State,  3  Gold.  125 ;  State  21  Tex.  Ap.  348. 
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§  221.]  PLBADINa   AND  PRAOTIOE.  [CHAP.  III. 

by  intendment.^  Whether  this  can  be  done  by  a  mere  transcript  of 
the  words  of  the  statute  depends  in  part  upon  the  stractore  of  the 
statute,  in  part  upon  the  rules  of  pleading  adopted  by  statute  or 
otherwise,  in  the  particular  jurisdiction.  On  the  general  principles  of 
common  law  pleading,  it  may  be  said  that  it  is  sufficient  to  frame  the 
indictment  in  the  words  of  the  statute,  in  all  oases  where  the  statute 
so  far  individuates  the  offence  that  the  offender  has  proper  notice, 
from  the  mere  adoption  of  the  statutory  terms,  what  the  offence  he 
is  to  be  tried  for  really  is.  But  in  no  other  case  is  it  sufficient  to 
follow  the  words  of  the  statute.  It  is  no  more  allowable,  under  a 
statutory  charge,  to  put  the  defendant  upon  trial  without  specifica- 
tion of  the  offonce,  than  it  would  be  under  a  common  law  charge. 
And  besides  this  general  principle,  there  are  the  following  settled 
exceptions  to  the  rule  before  us : — 

§  221.   (1.)  Statutes  frequently  make  indictable  common  law 
Conclusion    ^^^^^^^8,  describing  them  in  short  by  their  technical 
of  law  not     name,  e.  g.y  "burglary,"  "  arson."    No  one  would  ven- 
ture to  say  that  in  such  cases  indictments  would  be  good 
charging  the  defendants  with  committing  "  burglary"  or  arson.' 

1  U.  S.  V.  Lancaster,  2  McLean,  431 ;  Tex.  518 ;  Marshall  v.  State,  13  Tez. 

Bailey's  case,  78  Va.  19  ;  State  v.  Foe-  Ap.  492;  People  v.  Martin,  52  Cal.  201 ; 

ter,  3  McCord,  442 ;  State  v.  O'Banson,  McCarthy  v.  Torr,  1  Wy.  311. 

1  Bail.  144 ;  SUte  v.  La  Grenz,  1  Mo-  In  U.  8.  v.  Simmons,  96  U.  S.  360,  it 

MnlL  488 ;  State  v.  Noel,  5  Black.  548 ;  was  held  that  where  a  defendant  is  not 

Chambers  v.  People,  4  Scam.  351 ;  State  charged  with  using  a  still,  boiler,  or 

V.  Duncan,  9  Port.  260 ;  State  v.  Mit-  other  vessel  himself,  but  with  causing 

ohell,  6  Mo.  147 ;  State  v.  Helm,  6  Mo.  and  procuring  some  person  to  use  them, 

263 ;  Ike  v.  State,  23  Miss.  525  ;  State  the  name  of  such  person  must  be  given 

«•  On  Oee  How,  15  Neb.  184 ;  Jones  v,  in  the  indictment.   It  was  further  ruled 

State,  12  Tex.  Ap.  424 ;  though  see  that  an  indictment  for  distilling  vine- 

Com.  V.   Fogerty,  8  Gray,  489,   and  gar  illegally  must  set  out  that  the  ap- 

Frazer  v.  People,  54  Barb.  306.  paratus  was  used  for  that  purpose,  and 

'  Supra,  $  154;    R.  v.  Powner,  12  in  the  premises   described,  and  the 

Cox,  C.  C.  285.    See  U.  S.  v.  Pond,  2  vinegar  manufactured  at  ike  time  the 

Curt.  C.  C.  265 ;    U.  S.  v,  Staton,  11  apparatus  described  was  being  used ; 

Flip.  310;  SUteo.  Higgins,  53Vt.l91;  and  further,  that  the  averment  that 

U.  S.  V.  Crosby,  1  Hughes,  448 ;   Bates  defendant  caused  and  procured  the  ap- 

v.  State,  31  Ind.  72 ;  State  o.  Windell,  paratus  to  be  used  for  distilling  impliea 

60  Ind.  300 ;  State  v.  Simmons,  73  N.  with  sufficient  certainty  that  it  was  so 

C.  269;  Sikes  v.  State,  66  Ala.  77;  used;  it  is  not  essential  that  its  actual 

Grattan  v.  State,  71  Ala.  344 ;  State  v.  use  shall  be  set  out.    It  was  held,  also, 

Flint,  33  La.  An.  1288 ;  Hoskey  v.  State,  that  it  is  not  necessary,  in  an  indict- 

9  Tex.  Ap.  202 ;  State  v.  Meschao,  30  ment  for  defrauding  the  revenue,  to 
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CHAP,  in.]  Dn)IOTMENTB  OK  STATUTES.  [^  221. 

(2.)  A  statute  may  be  one  of  a  system  of  statutes,  from  which, 
as  a  whole,  a  description  of  the  offence  must  be  picked  out.  Thus, 
a  statute  makes  it  indictable  to  obtain  negotiable  paper  by  false 
pretences.  But  what  are  ^^  false  pretences  ?"  To  learn  this  we 
have  to  go  to  another  statute,  and  this  statute,  it  may  be,  refers  to 
another  statute,  giving  the  definition  of  terms.  No  one  of  these 
statutes  ^ves  an  adequate  description  of  the  offence,  nor  can  such 
description  be  taken  from  them  in  a  body.  It  is  inferred  from 
them,  not  extracted  from  them.  The  same  may  be  said  of  statutes 
making  indictable  the  use  of  slanderous  words.  These  words  must 
be  set  forth.^ 

(3.)  A  statute  on  creating  a  new  offence  describes  it  by  a  popular 
name.  It  is  made  indictable,  for  instance,  to  obtain  goods  by 
^'  falsely  personating"  iinother.  But  no  one  would  maintain  that  it  is 
enough  to  charge  the  defendant  with  ^^  falsely  personating  another.'' 
So  far  from  this  being  the  case,  the  indictment  would  not  be  good 
unless  it  stated  the  kind  of  personation,  and  the  person  on  whom  the 
personation  took  effect.*  An  act  of  Congress,  to  take  another  illus- 
tration, makes  it  indictable  to  ^^  make  a  revolt,"  but  under  this  act 
it  has  been  held  necessary  to  specify  what  the  revolt  is.'  ^^  Fraud" 
in  elections,  in  a  Pennsylvania  statute,  is  made  indictable ;  but  the 
indictment  must  set  out  what  the  fraud  is.^  It  is  not  enough  to 
say  that  the  defendant  ^^  attempted"  an  offence,  though  this  is  all 
the  statute  says;  the  particulars  of  the  attempt  must  be  given.' 
^^  Not  a  qualified  voter,"  in  a  statute,  must  be  expanded  in  the  in- 
dictment by  showing  in  what  the  disqualification  consists.*    And 

set  out  the  partlcalar  meanB  of  the  *  U.  S.  v.  Almeida,  Whart.  Preo. 

fraad.  1061. 

An  indictment  under  tbe  Mass.  stat-  *  Com.  v.  Miller,  2  Pars.  197. 

nte,  whioh  charges  the  defendant  with  *  R.  v.  Marsh,  1  Den.  C.  C.  506 ;   R. 

adulterating  *'  a  certain  snhstance  In-  v.  Powner,  12  Cox  C.  C.  236  ;  Com.  v, 

tended  for  food,  to  wit,  one  ponnd  of  Clark,  6  Orat.  676 ;  Whart.  Crim.  Law, 

confectionery,"  is  not  sufficiently  de-  9th  ed.  §  192,  where  other  cases  are 

BcripUye  of  the  sabstanoe  alleged  to  given.    Bee  U.  S.  v.  Warner,  26  Fed. 

hare  been  adnlterated.    Com.  v.  Chase,  Rep.  616. 

125  Mass.  202.  «  Pearce  v.  SUte,  1  Sneed,  63.    See 

I  Lagrone  v.  State,  12  Tex.  Ap.  436 ;  U.  S.  v.  Crosby,  1  Hughes,  448 ;  Peo- 

supra,  §  203.    And  so  as  to  libel.  Hart-  pie  v.  Wilber,  1  Park.  C.  R.  19 ;  State 

ford  V.  SUte,  96  Ind.  461.  v.  Langford,  3  Hawks,  381 ;   Anthony 

•  See  U.  S.  V.  Goggin,  9  Biss.  C.  C.  v.  Stote,  29  Ala.  27 ;   Banner  v.  State, 

269.  54  Ala.  127 ;  SUte  v.  Pngh,  15  Mo.  509  ; 
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^^  the  accused  must  be  apprised  by  the  indictment,  with  reasonable 
/  certainty,  of  the  nature  of  the  accusation  against  him,  to  the  end 
that  he  may  prepare  his  defence,  and  plead  the  judgment  as  a  bar  to 
any  subsequent  prosecution  against  him.  An  indictment  not  so 
framed  is  defective,  although  it  may  follow  the  language  of  the 
statute."* 

(4.)  The  terms  of  a  statute  may  be  more  broad  than  its  intent, 
in  which  case  the  indictment  must  so  differentiate  the  offence  (though 
this  may  bring  it  below  the  statutory  description)  as  may  effectuate 
the  intention  of  the  legislature.' 

(5.)  An  offence,  when  against  an  individual,  must  be  specified  as 
committed  on  such  an  individual,  when  known,  though  no  such  con- 
dition is  expressed  in  the  statute ;  though  it  is  otherwise  with  nuis- 
ances, and  offences  against  the  public* 

§  222.  An  indictment,  when  professing  to  recite  a  statute,  is  bad 
Variance  if  ^  ^^  Statute  is  not  Set  forth  correctiy.^    It  is  otherwise 

piS^^T'    ^*^«^  ^^  ^^^^  '"^  ^''''^^  0*^  (^^  appealed  to  by  the 
to  but  faiifl    conclusion  against  the  form  of  the  statute,  etc.),  in  which 

statutory      case,  as  is  hereafter  noticed,  terms  convertible  with  those 
words.         .^  ^^^  statute  may  be  used.' 

§  228.  Where  a  general  word  is  used,  and  afterwards  more 

SDeciai         Bp^i^^  terms,  defining  an  offence,  an  indictment  charg- 

limitations    ing  Uic  offcnco  must  use  the  most  special  terms ;  and  if 

the  general  word  is  used,  though  it  would  embrace  the 

special  term,  it  is  inadequate.* 

State  V.  Jackson,  7  Ind.  270 ;  SUte  v,  *  Infra,  §  224 ;  U.  8.  v.  Goodwin,  20 

Shaw,  35  Iowa,  576;  though  see  State  V.  Fed.  Rep.  237;    Com.  «•  Burke,  15 

Dole,  3Blackf.  298;  State  v.  Brougher,  Graj,  408;  Com.  «.  Washburn,  128 

3  Blackf.  307 ;  and  ts  to  general  rule,  Mass.  421 ;  Butler  v.  State,  8  UoCord^ 

see  State  v.  MoLoon,  78  Me.  420.  383 ;  though  see,  for  a  more  liberal 

1  Field,  J.,  U.  S.  o.  Hees,  124  U.  S.  view,  R.  v.  Westlej,  Bell  C.  C.  193. 

488,  citing  U.  S.  «.  Carll,  105  U.  S.  611;  •  See  infra,  $  236 ;  Whart.  Crim.  Et. 

U.  S.  V.  Simmons,  96  U.  S.  360.  §§  91  et  seg. ;  Com.  v.  Unknown,  6 

>  U.  S.  V.  Pond,  2  Curtis  C.  C.  268 ;  Graj,  489 ;  SUte  v.  Pettj,  Harp.  59 ; 

SUte  V.  Tumbull,  78  Me.  392;  Com.  v.  Butler  v,  SUte,  3  McCord,  383 ;  Hall  v. 

Slack,  19  Pick.  304 ;  Com.  v.  Collins,  2  SUte,  3  Kelly,  18. 

Cush.  556 ;  State  v.  Griffin,  89  Mo.  49 ;  •  State  v.  Bryant,  58  N.  H.  59 ;  SUU 

Langenotte  v.  SUte,  22  Tex.  Ap.  261.  v.  Plunkett,  2  Stew.  11 ;  SUte  r.  Rai- 

•  Com.   v.    Ashley,    2   Gray,    357 ;  ford,  7  Port.  101 ;  Arohbold  C.  P.  93. 
Whart.  Crim.  Law,  9th  ed.  §§  1410 
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CHAP,  in.]  nmiCTMISNTB  ON  STATUTBS.  [§  227  a. 

§  224.  An  indictment  on  a* private  statute  must  set  Private 
oat  the  statute  at  full,^    As  has  been  seen,  it  is  other-  must^ 
wise  with  a  public  statute.'  S7iSi. 

§  225.  The  indictment  must  show  what  offence  has   q^j.^^ 
been  committed  and  what  penalty  incurred  by  positive  miut  be 
averment.    It  is  not  sufficient  that  they  appear  by  infer-  be  witbin 
ence.»  '^^''^' 

§  226.  It  is  not  necessary  to  indicate  the  particular  section  or 
even  the  particular  statute,  upon  which  the  case  rests.   ^^x,\on  or 
It  is  only  necessary  to  set  out  in  the  indictment  such  deBignation 
facts  as  bring  the  case  within  the  provisions  of  some  need  not  be 
statute  which  was  in  force  when  the  act  was  done,  and  "^^^ 
also  when  the  indictment  was  found.^ 

§  227.  Where  a  statute  creates  an  offence,  which  from  its  nature 
requires  the  participation  of  more  than  one  person  to 
constitute  it,  a  single  individual  cannot  be  charged  with  statute  r^ 
its  commission  unless  in  connection  with  persons  un-  Jeitodants 
known.'    Thus,  an  indictment  airainst  one  individual  one  is  not 

o  sufiiclent. 

unconnected  with  others,  based  upon  that  section  of  the 
Vermont  statute  relative  to  ofiences  against  public  policy  which 
inflicts  a  penalty  upon  each  individual  of  any  company  of  players 
or  other  persons  who  shall  exhibit  any  tragedies,  etc.,  is  insufficient.* 
§  227  a.    When,  however,  the  nt^eet  (as  distinguished  from  the 
actor)  of  an  offence  is  stated  in  the  statute  in  the  plural,  ^^^^^  ^^ 
then,  if  this  be  done  as  a  description  of  a  class,  the  in-  ^te  lutea 
dictment  may  be  in  the  singular,  designating  any  one  piurai,  it 
of  the  class.    Thus,  in  a  statute  prohibiting  the  stealing  piS[^  in 
of  nate$y  an  indictment  for  stealing  a  note  was  sustained  ;^  Binffoiar. 

1  state  V.  Cobb,  1  Dev.  &  Bat.  115 ;  Golton,  11  Gra/y  1 ;  Com.  v.  Hoje,  11 

Goehen  v.  8eara,  7  Conn.  92;  1  Sid.  Graj,  462. 

366 ;  2  Hale,  172 ;  2  Hawk.  e.  25,  8.  *  Com.  v.  Walters,  6  Dana,  291 ; 

103;  Bao.  Ab.  Indict,  p.  2.    B7  statute  State  v.  Brilej,  8  Port.  472;  Hamp- 

in  some  states  private  statutes  maj  be  ton's  case,  3  Grat.  690 ;  Com.  v.  Glass, 

cited  Xxy  title.    See  SUte  v.  Loomis,  27  33  Grat.  827 ;  Graves  v.  SUte,  63  Ala. 

Minn.  521.    These  statutes,  however,  144. 

do  not  apply  to  cases,  such  as  charters  *  Com.  v.  GrlAn,  21  Pick.  523,  625. 

of  banks,  which  it  was  not  neoessarj  to  Com.  ^,  Wood,  11  Gray,  85;  Com.  v. 

plead  at  common  law.  Thompson,  108  Mass.  461. 

<  R.  V.  Sutton,  4  M.  &  S.  542;  U.  ^  See  infra,  §  305. 

8.  V.  Rhodes,  1  Abb.  U.  S.  28 ;  Com.  v.  •  State  v.  Foz,  15  Yt.  22. 

T  Com.  V.  Messenger,  1  Binn.  273. 
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§  280.]  PLSADING  AKD  PBAOTICS.  [CHAP.  III. 

on  a  statute  prohibiting  the  living  in  hauses  of  ill-fame,  an  indictment 
for  living  in  a  home  of  ill-fame  is  good.^ 

§  228.  Though  the  language  of  the  statute  be  disjunctive,  e.  g.j 
j_^^^  burned  or  caused  to  be  burned,  and  the  indictment  charge 
tiveBtata-  the  offenco  in  the  conjunctive,  e.  g.y  burned  and  caused 
mentoto  to  be  bumed,  the  allegation,  as  has  been  noticed,  is 
coiijuDo^  sufficient.'  The  same  rule  applies  irhere  the  intent  is 
tiyeiy.  averred  disjunctively.    In  either  case  the  superfluous 

term  may  be  rejected  as  surplusage.*  And  it  is  held  that  when  the 
words  of  the  statute  are  synonymous,  it  may  not  be  error  to  charge 
them  alternatively.^ 

§  229.  Defects  in  the  description  of  a  statutory  offence  will  not 
at  common  law  be  aided  by  verdict,'  nor  will  the  conclu- 
mon  law  sion,  eowtra  formam  statvM^  cure.*  But  if  the  indictment 
Btetotory  describe  the  offence  in  the  words  of  the  statute,  in  Eng- 
mento" are  ^*^^>  ^^^^  verdict,  by  the  operation  of  the  7  Geo.  4,  c, 
not  cured  64,^  it  will  be  Sufficient  in  all  offences  created  or  sub- 
^  ^^  ^ '  jected  to  any  greater  degree  of  punishment  by  any  stat- 
ute.* But  as  a  rule,  at  common  law  the  features  of  the  statute 
must  be  enumerated  by  the  indictment  with  ri^d  particularity. 

Stat  tee  ^  ^^^*    ^'^®'*®  *^  *^*  ^^^  before  subject  to  punish- 

creating  an  ment  is  declared  penal,  and  a  mode  is  pointed  out  in 
^^ceare    ^j^*^j^  j^  -^  ^\^  prosecuted,  that  mode  must  be  strictiy 

1  SUte  V.  Nichols,  83  Ind.  228.    See  *  Attj.-Qen.  v.  Radloff,  10  Exch.  84 ; 

Hall  V.  SUte,  3  Kelly,  18.  Ck>m.   i;.  Howes,    15  Pick.  231 ;    Mo- 

<  Supra,  §  162 ;  infra,  §  261 ;  U.  S.  Elhinney  v.  Ck>m.,  22  Penn.  St.  365  ; 

V.  AnnBtrong,  5  Phil.  Rep.  273  (Qrier,  Com.  v,  Tarnpike,  2  Ya.  Cas.  361 ; 

J.,  1863)  ;  Day  v,  SUte,  14  Tex.  Ap.  Journey  v.  SUte,  1  Mo.  304;  SUte  v. 

26  ;  Hammell  v.  State,  Ibid.  326.  Helgen,  1  Speers,  310 ;  SUte  o.  Mate, 

*  Supra,  §§  161-3.  6  Humph.  17. 

*  SUte  V,  Sills,  4  Mo.  474 ;  SUto  v.  Where  an  offence  is  created  by  sta- 
Flint,  62  Mo.  393 ;  Russell  o.  SUte,  71  tute,  or  the  sUtute  declares  a  common 
Ala.  348 ;  Lancaster  v,  SUte,  43  Tex.  law  offence  committed  under  peculiar 
519.    Supra,  §  161.  circumstances,  not  necessarily  included 

*  See  Lee  v.  Clarke,  2  Bast,  333.  in  the  original  offence,  punishable  in  a 
8  2  Hale  170 ;  and  see  R.  v.  Jukes,    different  manner  from  what  it  would 

8  T.  R.  536  ;  Com.  Dig.  Inform.  D.  3.  be   without  such   circumstances ;    or 

Stevens  v.  SUto,  18  Fla.  903.  where  the  nature  of  the  common  law 

^  See  supra,  §  90.  offence  is  changed  by  sUtute  from  a 

*  R.  V.  Warshoner,  1  Mood.  C.  C.  lower  to  a  higher  grade,  as  where  a 
466.  misdemeanor  is  changed  into  a  felony  ; 
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CHAP,  in.]  IKDICTMSNT8  ON  STATUTES.  [§  282. 

§  281.  As  we  have  already  noticed,  where  a  statute  ^^^^^^01x1- 
refers  to  a  commoii  law  offence  by  its  technical  name,  and  mon  la^ 
proceeds  to  impose  a  penalty  on  its  commission,  it  is  m-  made  penal 
sufficient  to  charge  the  defendant  with  the  commission  uiis  of  of^ 
of  the  offence  in  the  statutory  terms  alone.'  The  cases  ^^  °^°*^ 
are  familiar  where,  notwithstanding  the  existence  of  stat- 
utes assigning  punishments  to  ^^  murder,"  ^^  arson,"  ^<  burglary," 
etc.,  by  name,  with  no  further  definition,  it  has  been  held  necessary 
for  the  pleader  to  define  the  offences  by  stating  the  common  law  in- 
gredients necessary  to  its  consummation.*  ^^^  ^^^ 

§  232.  Generally  where  a  statute  gives  a  new  remedy,  nte  is  cu- 
either  summary  or  otherwise,  for  an  existing  right,  the  common' 
remedy  at  common  law  still  continues  open.*  ^S!!«?i^.^ 

the  indiotment  must  be  drawn  In  refer-       *  R.  v.  Jackson,  Cowp.  297  ;  R.  v. 

enoe  to  the  provisioua  of  the  statate,  Wigg,  2  Ld.  Rajm.   1163 ;  U.  S.  v, 

and  conclude  contra  formam  stattUi;  but  Halberstadt,  Gilpin,  262  ;  Jennings  v. 

where  the  statute  is  only  deolaratorj  Com.,  17  Pick.  80 ;  Com.  v.  Rnmford 

of  what  was  previously  an  offence  at  Works,  16  Gray,  231 ;  Pitman  9.  Com., 

common  law,  without  adding   to  or  2  Robinson,  800;  State  v,  Thompson, 

altering  the  punishment,  the  indict-  2  Strobh.   12;    State  o.  Rutledge,  8 

ment  need  not  so  conclude.     People  v.  Humph.  32  ;  Simpson  v.  State,  10  Yerg. 

Enoch,  13  Wend.  159 ;  State  v.  Loftin,  525  ;  SUte  v.  Moffett,  1  Greene  (Iowa), 

2  Dev.  &  Bat.  31 ;  State  v.  Corwin,  4  247  ;  People  v.  Craycroft,  2  Cal.  243 ; 

Mo.  609.    Bee  infra,  §  280.  Whart.  Crim.  Law,  9th  ed.  §§  26-7. 

1  Supra,  §  221 ;  Bates  v.  State,  31  As  to  when  offence  is  to  be  r^arded  as 

Ind.  72 ;  State  v.  Absence,  4  Port.  397 ;  sUtutory,  see  infra,  §  281. 
State  p.  Stedman,  7  Port.  495 ;  State  v.        In  Pennsylvania,   as    it  has    been 

Meshao,  30  Tez.  518.    See  Erie's  case,  noticed,  it  is  required  by  act  of  as- 

2  Lew.  133 ;  Davis  v.  State,  39  Md.  sembly,  that  every  act  must  be  fol- 

355 ;  see  State  Vm  Phllbin,  38  La.  An.  lowed  strictly,  and  where  a  statutory 

964 ;  Witte  v.  State,  21  Tez.  Ap.  88.  penalty  is  imposed,  the  common  law 

*  See  supra,  §§  154,  221 ;  Com.  v.  remedy  is  forever  abrogated.    Act  2l8t 

Stout,  7  B.  Uonr.  247.  When  a  sUtute  March,  1806,  §  13  ;  4  Smith's  Laws, 

makes    official  extortions    indictable,  332 ;  Resp.   v.  Tryer,  3  Teates,  451 ; 

the  indictment  must  give  the  facts  of  Updegraph  v.  Com.,   6  S.  &  R.  5 ;  3 

the  extortion.     State  v.   Perham,   4  Ibid.  273 ;  1  Rawle,  290 ;  5  Wharton, 

Oregon,  188.  857;  Evans  v.  Com.,  13  S.  &R.  426. 

Where  a  statute,  in  defining  a  crime.  See  Whart.  Crim.  Law,  9th  ed.  §§  2^ 

makes  another  crime  one  of  its  con-  7.    It  has  accordingly  been  held  that 

stituents,  this  second  crime  must  bespe-  where  a  magistrate  is  guilty  of  eztor- 

ciflcally  averred ;  e.  ^.,  where  murder  tion,  the  common  law  remedy,  by  in- 

with  intent  to  commit  rape  is  defined  dictment,  is  abrogated  by  the  act  of 

as  murder  in  the  first  degree.    Titus  assembly  giving  the  injured  party,  in 

V.  State,  49  N.  J.  L.  36.  such  case,  a  qui  tarn  action  for  the 
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§  233.  On  the  other  hand,  as  has  been  noticed,^  where  the  stat- 

When  Stat-  ^^  ^^^  createe  the  offence  and  prescribes  the  penalty, 

Qte  assigns  the  statate  must  be  ezcIosiTely  followed,  and  no  common 

puDiBh.  ^  law  penalty  can  be  imposed.    But  where  the  statute 

common  ^  Creates  the  offence,  bat  assigns  no  penalty,  then  the  pun- 

law.  ishment  must  be  by  common  law.' 

ExhanBt-  §  284.  WheroVer  a  general  statate,  purporting  to  be 

i^^sorbB^^  ezhaustiTe,  is  passed  on  a  particular  topic,  it  absorbs  and 

common  yacates  on  that  topic  the  common  law.' 

^    '  i  236.  Whenever  a  statute  attaches  to  an  offence  cer- 

Statutorv  , ' 

technical  tain  technical  predicates,  these  predicates  must  be  used 
to ^°intro-  ^^  ^®  indictment.^  Thus,  in  an  indictment  on  the  statute 
dnced.  which  makes  it  high  treason  to  clip,  round,  or  file  any 
of  the  coin  of  the  realm,  ^^  for  wicked  lucre  or  gain  sake,"  it  was 
necessary  to  charge  the  offence  to  have  been  committed  for  the  sake 
of  wicked  lucre  or  gain,'  otherwise  it  would  be  bad.  In  another 
case,  an  indictment  on  that  part  of  the  Black  Act  (now  repealed) 
which  made  it  felony,  ^^  mlfully  and  mdlicUm9l^'*  to  shoot  at  any 
person  in  a  dwelling-house  or  other  place,  was  ruled  bad,  because  it 
charged  the  offence  to  have  been  done  ^^  UTilawfully  and  maiieioudy^^ 
omitting  the  word  ^^  wilfully ;"'  some  of  the  judges^  thought  that 
<<  maliciously"  included  ^^  wilfully,"  but  the  greater  number  held, 
that  as  wilfully  and  maliciously  were  both  mentioned  in  tiie  statute, 
as  descriptive  of  the  offence,  both  must  be  stated  in  the  indictmenti 

penaltj.    Byans  v.  Com.,  13  8.  &R.  1  Bright!/,  69.      See  Whari.  Crincu 

246.    But  it  moat  be  conceded  that  the  Law,  9th  ed.  §$  25-6. 

courts  have  shown  great  unwillingness  As  to  Mississippi  statute,  see  Wile  v. 

to  extinguish  the  common  law  remedy  State,  69  Miss.  260. 

in  many  cases  where  a  statutory  pen-  ^  Supra,  §  230. 

alty  is  created.    Thus,  nuisances  to  '  R.  v.  Robinson,  2  Burr.  799. 

navigable  rivers  are  still  indictable  at  *  Com.  v,   Dennis,  106  Mass.   162 ; 

common  law,  though  the  Act  of  23d  Whart.  Crim.  Law,  9th  ed.  §§  30  et  uq, 

March,  1803,  points  out  a  peculiar  pro-  ^  As  to   particular   averments    see 

cedure  by  which  the  obstruction  is  to  infra,  §§  257-269 ;  State  v.  Dodge,  78 

be  abated ;   Com.  v.  Church,  1  Barr,  Me.  439. 

107  ;  and  a  common  law  indictment  Is  ^1  Hale,  220. 

preserved  against  an  interference  with  *  R.  v.  Davis,  1  Leach,  493 ;  State  «. 

the  health  of  the  city  of  Philadelphia,  Parker,  81  N.  C.  548.    See,  however, 

though  the  legislature  has  particularly  State  v.  Thome,  81  N.  C.  555 ;  Infr^ 

committed  that  interest  to  the  care  of  a  §  236.    And  see,  also,  Davis  v.  State, 

board  of  health,  with  plenary  powers  4  Tex.  Ap.  456. 

to  abate  or  indict.    Com.  v.  Yansickle, 
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Bat  in  Peimsylyania,  an  indictment  for  arson,  charging  that  the 
defendant  did  ^*  feloniouslj,  unlawfully,  and  maliciously  set  fire," 
etc.,  was  held  to  be  sufficient  without  the  word  ^^  wilfully,"  though 
'^  wilfully"  was  included  in  the  description  of  the  offence  given  in 
the  act  constituting  it.^  In  New  Hampshire  and  North  Carolina, 
the  contrary  view  has  been  taken.* 

§  236.  It  must  be  remembered,  in  qualification  of  what  has  been 
heretofore  stated,  that  as  to  the  wbitaneej  as  distin- 
guished from  the  technical  incidents  of  an  offence,  it  is  aientterma 
the  wrongful  act  that  the  statute  forbids,  and  that  the   ^J  ^ 

.  given. 

words  used  by  the  statute  in  describing  the  act  may  not 
be  the  only  words  sufficient  for  this  purpose,  A  statute  may  in- 
clude in  such  description  cumulative  terms  of  aggravation  for  which 
substitutes  may  be  found  without  departing  from  the  sense  of  the 
statutory  definition ;  or,  as  in  the  case  of  the  Pennsylvania  and 
cognate  statutes  dividing  murder  into  two  degrees,  the  terms  used 
to  indicate  the  differentia  of  the  offence  may  be  regarded  as  so  far 
equivalents  of  the  common  law  description  that  the  common  law 
description  may  be  held  to  be  proper,  and  the  introduction  of  the 
statutory  terms  unnecessary.*  Or,  another  word  may  be  held  to 
be  so  entirely  convertible  with  one  in  the  statute  that  it  may  be 
substituted  without  variance.  In  such  case  a  deviation  from  the 
statutory  terms  may  be  sustained.  We  have  already  seen  that  these 
words,  when  they  state  a  conclusion  of  law,  are  not  sufficient,  but 
that  the  unlawful  act  must  be  further  described.  We  have  further 
to  add  that  these  words,  when  they  describe  the  substance,  are  not 
necessarily  exclusive.  Hence,  where  a  word  not  in  the  statute  is 
substituted  in  the  indictment  for  one  that  is,  and  the  word  thus  sub- 
stituted is  equivalent  to  the  word  used  in  the  statute,  or  is  of  more 

1  Chspmsn  v.  Com.,  6  Wharton,  427.  and   malioionslj."    R.  v.  Turner,  1 

See   Stole    v.    Pennington,    3    Head  Mood.  C.  C.  239. 

(Tenn.),  119.  Where  an  indictment  charged  in  one 

<  SUte  V.  Orove,  34  N.  H.  610 ;  Stote  count  that  the  defendant  did  break  to 

V.  Maaeej,  97  N.  C.  465 ;  Stote  v.  Mor-  get  oat,  and  in  another  that  he  did 

gan,  98  N.  C.  641.  break  and  get  oat,  this  was  ruled  in- 

An  indictment  upon  stot.  7  and  8  G.  sufficient,   because  the  words  of  the 

4,  c.  39,  8.  2,  for  feloniouslj,  volunta-  stotute  are  "  break  out."    R.  v.  Comp- 

rily,  and  maliciooslj  setting  fire  to  a  ton,  7  C.  &  P.  139. 

bam,  was  holden   bad,  because   the  •  See  Whart.  Crim.  Law,  9th  ed. 

words  of  the  stotute  are  "  unlawfully  §  393. 
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extensiye  Bignification  than  it,  and  Includes  it,  the  indictment  may 
be  sufficient.'  Thus,  if  the  word  <<  hnounngly*^  be  in  the  statute 
and  the  word  ^^  advisedly*^  be  substituted  for  it  in  the  indictment, 
the  inifictment  may  be  sufficient.*  In  further  illustration  of  this 
view  it  may  be  mentioned  that  '^  excite,  move,  and  procure"  are 
held  convertible  with  ^^  command,  hire,  and  counsel"  as  used  in  the 
statute,*  and  ^^  without  lawful  authority  and  excuse*'  with  *<  without 
lawful  excuse."^  But,  as  a  rule,  it  is  not  prudent  to  substitute 
other  terms  for  those  in  the  statute. 

§  287.  We  have  elsewhere  seen  that  where  a  statute  uses  a  single 

general  term,  this  term  is  to  be  regarded  as  comprehend- 
^tote  de-  ^^S  ^^  several  species  belonging  to  the  genuB  ;  but  that 
Bcribea  a  |f  Jt  specifies  each  species,  then  the  indictment  must 
animals  bj  designate  specifically.*  Where  an  indictment  en  the  re- 
term^lua  pealed  statutes  16  6.  2,  c.  84,  and  14  G.  2,  c.  6,  which 
nse^u***  ^BoAt  it  felony,  without  benefit  of  clergy,  to  steal  any 
^h^  h^'i  ^^^'  ^^'  heifer,  etc.,  charged  the  defendant  with  stealing 
class :  a  COW,  and  in  evidence  it  was  proved  to  be  a  heifer,  this 

not!'^  ^     was  determined  to  be  a  fatal  variance  ;  for  the  statute 

having  mentioned  both  cow  and  heifer,  it  was  presumed 
that  the  words  were  not  considered  by  the  legislature  as  synony- 
mous.* It  is  otherwise  when  ^'  cow"  is  used  as  a  nomen  genejrali^ 
simumJ    A  "  ewe"*  or  "  lamb"*  may  be  included  under  the  gen- 

1  U.  8.  V.  Nannemaoherp  7  Biu.  129 ;  1818,  o.  86,  §§  2  and  3,  to  aver  that  the 

Dewee*8  caae,  Chase's  Deo.  531 ;  Tnllj  defendant  knowingly  oommitted   the 

V.  People,  67  N.  T.  16 ;  Eckhardt  v.  offenoe.    U.  8.  v.  Smith,  2  Maaon,  143. 

People,  83  N.  Y.  452 ;  Stote  v.  8haw,  >  Whart.  Crim.  Br.  S  124. 

35  Iowa,  675 ;  WillianiB  v.  Stote,  64  •  R.  o.  Cooke,  2  Bast  P.  G.  616 ;  1 

Ind.  553 ;  Schmidt  v.  Stote,  78  Ind.  41 ;  Leaoh,  123.  See,  alto,  R.  o.  Dooglaa,  1 

MoCatoheon  v.  Stote,  69  III.  601 ;  Stote  Camp.  212 :  Tarley  r.  Stote,  3  Hnmph. 

V.  Welch,  37  Wis.  196;  Stoto  r.  Law-  323;    Stoto   v.  Plunket,  2  Stew.  11. 

rence,  81  N.  C.  521 ;  State  v.  Thorne,  See  Bnpra,  §  209 ;  Whart.  Ciim.  Br. 

81 N.  C.  558 ;  Roberts  v.  Stoto,  56  Miss.  $  124. 

414 ;   Stote  v.  Watson,  65  Mo.  115 ;  '  People  v.  Soto,  49  Cal.  69.    See 

People  V.  Schmidt,  63  Cal.  28 ;  Stoto  v.  Tajlor  v.  State,  6  Humphreys,  285. 

George,  34  La.  An.  261.  <  R.    v.    Barran,  Jebb,  245 ;   R.  v. 

<  R.  o.  Fnller,  1  B.  &  P.  180.  Barnam,  1  Crawf.  k  Diz  C.  C.  147. 

•  R.  V.  Oreril,  1  And.  194.  *  R.  v.  Spioer,  1  C.  &  K.  699 ;  R.  o. 

^  R.  V.  Harrej,  L.  R.  1  C.  C.  284.  McCnlly,  2  Moody,  34 ;  Stoto  v.  Tootle, 

It  is  not  essential,  on  an  indictment  2  Harring.  541.    See,  however,  R.  p. 

on  the  Slare-trade  Act  of  20th  of  April,  Beany,  R.  k  R.  416. 
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eral  term  ^^sheepi"  when  such  general  term  stands  alone  in  the 
statute,  without  ^^ewes"  or  ^Mambs''  being  specified;  bat  not 
otherwise.^  On  the  same  conditions,  nnder  the  term  **  cattle''  may 
be  included  "  pigs,"*  "  asses,"*  "  horses,"*  and  "  geldings,"'  but 
not  a  domesticated  buffalo,*  *^  sheep,"  or  ^^  goats."'  As  a  nomen 
ffeneralisHmumj  under  <^  swine"  may  be  included  ^'  hogs  ;"*  under 
*^  horses"  may  be  included  **  mares."* 

Generally  we  may  state  the  rule  to  be  that  when  a  statute  uses 
a  nomen  generaKtHtnum  a$  tUi^h  (e.  ^.,  cattle)^  then  a  particular 
species  can  be  proved ;  but  that  when  the  statute  enumerates  certain 
species,  leaving  out  others,  then  the  latter  cannot  be  proved  under 
the  nomen  generaliemmum^  unless  it  appears  to  have  been  the  in- 
tention of  the  legislature  to  use  it  as  suoh.^ 

§  288.  '*  Provisos"  and  '*  exceptions,"  to  whose  consideration  we 
next  proceed,  though  usually  coupled  in  this  connection,  p,.^y^^ 
are  logically  distinct ;  a  *^  proviso"  being  a  qualification  9x1^  ezcep. 
attached  to  a  category,  an  ^*  exception,"  tiie  taking  of  part  of 
particular  cases  out  of  that  category.    For  our  present  n^'not^ 
purposes,  however,  they  may  be  considered  together;  i>«»tated. 
and  the  first  principle  that  meets  us  is  that  when  they  are  not  so 
expressed  in  tiie  statute  as  to  be  incorporated  in  the  definition  of 
tiie  offence,  it  is  not  necessary  to  state  in  the  indictment  that  the 
defendant  does  not  come  within  the  exceptions,  or  to  negative  the 
statutory  provisos.^'    Nor  is  it  even  necessary  to  allege  that  he  is 

1  R.  V.  Puddifoot,  1  Moody,  247 ;  R.  >*  R.  v.  Wellsnd,  R.  &  R.  494 ;  R.  v. 

V.  Loom,  Ibid.  160.  Chard,   R.   k   R.  488.    See  Stole  v. 

<  R.  V.  Chappie,  R.  k  R.  77.  Abbott,  20  Vt.  537 ;  Tajlor  v.  SUte,  6 

•  R.  9.  Whitnej,  1  Moody,  3.  Humph.  285 ;  Stote  p.  Plunket,  2  Stew. 
«  R.  V.  Magle,  3  East  P.  C.  1076 ;  11 ;  Stote  9.  Godet,  7  Ired.  210 ;  Shu- 

Stoto  V.  Hambleton,  22  Mo.  (1  Jones)  brick  v.  State,  2  S.  C.  21 ;  though  see 

452.    80  in  Texas  (ander  statate)  a  State  v,  MoLain,  2  Brey.  443.    As  to 

"gelding"  under  the  term  "horse."  machinery,  see  Whart.  Cr.  L.  9th  ed. 

Jordt  V.  Stote,  31  Tex.  571.     Ckmtra  In  §  1052. 

Texas  at  common  law,  Valesoo  r.  Stoto,  '^  1  Sid.  303;  2  Hale,  171;  1  Lev. 

9  Tex.  Ap.  76.    And  see  Cameron  v,  26 ;  Poph.  93,  94 ;   2  Burr.  1037 ;   2 

Stote,  9  Tex.  Ap.  332.  Stra.  1101 ;  1  Bast  R.  646,  in  notes ; 

«  R.  9.  Mott,  2  Bast  P.  C.  1075.  6  T.  R.  83 ;  1  Bla.  R.  230 ;  2  Hawk. 

•  State  V.  Crenshaw,  22  Mo.  457.  0.  25,  s.  112 ;  Bao.  Ab.  Indict.  H.  2 ; 
f  Mcintosh  0.  Stote,  18  Tex.  Ap.  Bum,   J.,    Indict,    ix.;   1   Chitty  on 

284.  Pleading,  357 ;  Murray  0.  R.,  7  Q.  B. 

»  Rivers  r.  State,  10  Tex.  Ap.  177.       700  ;  U.  S.  v.  Cook,  17  WaU.  168 ;  U.  S. 

•  People  V.  Pico,  62  Cal.  50.  v.  Nelson,  29  Fed.  Rep.  202 ;  Stote  v. 
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not  within  the  benefit  of  the  provisos,  though  the  purview  should 
expressly  notice  them ;  as  by  saying  that  none  shall  do  the  act  pro- 
hibited, except  in  the  cases  thereinafter  excepted.^  Nor,  even  when 
the  enacting  danse  refers  to  the  subsequent  excepting  clauses,  does 
this  necessarily  draw  such  subsequent  clause  up  into  the  enacting 
clause.*  For  when  such  exceptions  embrace  matters  of  defence, 
they  are  properly  to  be  introduced  by  the  defendant.'   And  extenii- 

Ghimey,  37  Me.  148 ;  State  v.  Bojing*  negative  aTerments,  Whart.  Crim.  Br. 

ton,  56  Me.  512 ;  State  v.  Abbott,  11  $  321.                                           ^ 

Foster,  434 ;  SUte  v.  Wade,  34  N.  H.  i  Stote  v.  Adams,  6  N.  H.  533 ;  SUte 

495  ;  State  v.  Cassady,  52  N.  H.  500 ;  v.  Sommers,  3  Vt.  156 ;  Stote  v.  Abbej, 

State  V.  Abbot,  29  Vt.  60;   Stote  v.  29yt.  60;  Stote  v.  Powers,  25  Conn. 

Ambler,  56  Vt.  672;  Com.  v.  R.  R.,  10  48  ;  Matthews  v.  State,  2  Yerg.  233 ; 

AUen,  189;  Com.  v.  Shannahan,  145  People  r.  Nngent,  4  Cal.  341.      See 

Mass.  99 ;   Stoto  v.  Miller,  24  Conn.  Whart.  Crim.  Law,  9th  ed.  §  1713. 

522;   State  v.  Powers,  25  Conn.  48;  •  Ibid.;  2  Hawk.  P.  C.  C.  25 ;  Com. 

Stote  9.  Rnsh,  13  R.  1. 198 ;  Walter  v.  v.  Hill,  5  Qrat.  682. 

Com«,  6  Weekly  Notes,  389 ;  Fleming  >  1  Bla.  Rep.  280 ;  2  Hawk.  o.  25, 

V.  People,  27  N.  Y.  329 ;  Jefferson  v.  s.  113 ;  2  Ld.  Raym.  1378 ;  2  Leach, 

People,  101  N.  Y.  19,  238  ;  Beoker  v.  548 ;  People  v.  Nagent,  4  Cal.  341. 

State,  8  Ohio  St.   391 ;   Stanglein   o.  The  snbjeot  is  closely  allied  to  that 

Stote,  17  Ohio  St.  453 ;  BiiUngheimer  of  Burden  of  Proof,  disoossed  in  Whart. 

o.  Stoto,  32  Ohio  St.  535 ;   Kopke  v.  Crim.  Bv.  S  319. 

People,  43  Miob.  41 ;  Swartibangh  v.  In  Com.  v.  Hart,  11  Cush.  130,  we 

People,  85  111.  457 ;  Beasley  v.  People,  have  the  following  from  Metcalf,  J.: — 

89  111.  571;  Colson  v.  Stoto,  7  Blackf.  **The   rale  of  pleading    a  stotnto 

590 ;   Rnssell  v.  Stoto,  50  Ind.  174 ;  which  contains  an  exception  is  nsnally 

Stato  V.  Maddoz,  74  Ind.  105 ;  Metiker  expressed  thus :  '  If  there  be  an  ex> 

V.  Stoto,  14  ni.  101 ;  R(nnp  v.  Stote,  3  ception   in    the  enacting   clause,  the 
Qreene  (Iowa),  276 ;  Stoto  v.  Williams,  -  party  pleading  mast  show  that  his  ad- 

20    Iowa,    98 ;   Worley   v.  Stato,  11  yersary  is  not  within  the  exception ; 

Humph.  172 ;  Stoto  v.  Jackson,  1  Lea,  l>ut  if  there  be  an  exception  in  a  snb- 

680 ;  Stoto  v.  Loftin,  2  Dev.  &  B.  31 ;  sequent  clause  or  subsequent  stotuto, 

Stoto  V.  Heaton,  81  N.  C.  542 ;  Carson  that  is  matter  of  defence,  and  is  to 

V.  Stote,  69  Ala.  235 ;  Oratton  v.  Stoto,  be  shown  by  the  other  paHy.'     The 

71  Ala.  344 ;  Jones  v.  Stato,  81  Ala.  81 ;  same  rule  is    applied   in   pleading  a 

Stato  V.  0*Oorman,  68  Mo.  179 ;  Stato  priyato   instrument    of   contract.      If 

V.  Jaques,  68  Mo.  260 ;  Stoto  v.  O'Brien,  such  instrumeut  oontain  in  it,  first,  a 

74  Mo.  549  ;  Blasdell  v,  Stoto,  5  Tex.  general  clause,  and  afterwards  a  aepa- 

Ap.  263 ;  Logan  v.  Stoto^  5  Tex.  Ap.  rato  and  distinct  clause  which  has  the 

306;  Wilson  v.  Stoto,  33  Ark.  557;  effect  of  toking  out   of  the   general 

Stoto  V,  Ah  Chew,  16  Ney.  50.    See  on  clause   something   that  would   other- 

this  head  elaborato  and  able  notes  in  1  wise  be  included  in  it,  a  party,  rely- 

Benn.  &  Heard's  Leading  Cases,  250 ;  iug  upon  the  general  clause,  in  plead- 

2  Ibid.  7, 11.    See,  also,  as  to  proof  of  ing,  may  set   out   that    clause  only, 
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atioQ  which  comes  in  by  way  of  subsequent  proviso  or  exception 
need  n^t  be  pleaded  by  the  prosecution.' 

§  289.  But  where  a  proviso  adds  a  qualification  to  the  enactment, 

so  as  to  bring  a  case  within  it,  which,  but  for  the  proviso,  would 

without  notioing  the  separate  and  dia-  SUte  v.  Butler,  17  Vt.  146 ;  1  Eaat  P. 

tinot  clause  which  operates  as  an  ez-  C.  166,  167^ 

oeption;  bat  if  the  exception  itself  be  "There  is  a  middle  class  of  oases, 
incorporated  in  the  general  clause,  namely,  where  the  exception  is  not, 
then  the  partj  reljing  on  if  must,  in  in  express  terms,  introduced  into  the 
pleading,  state  it  together  with  the  ex-  enacting  clause,  but  onljr  bjr  reference 
ception.  Gould  PI.  o.  4,  §§  20,  21 ;  to  some  subsequent  or  prior  clause,  or 
Vavasour  v,  Ormrod,  9  Dowling  6t  to  some  other  statute.  As  when  the 
Rjland,  597,  and  6  Bamewall  &  Cress-  words  *  except  as  hereinafter  men- 
well,  480;  2  Saunders  PI.  &  l&v,  2d  tioned,'  or  other  words  referring  to 
ed.  1025,  1026.  The  reason  of  this  matter  out  of  the  enacting  clause,  are 
rule  is  obyious,  and  is  simply  this  :  used.  The  rule  in  these  cases  is,  that 
Unless  the  exception  in  the  enacting  all  circumstances  of  exemption  and 
clause  of  a  statute,  or  in  the  general  modification,  whether  applying  to  the 
clause  in  a  contract,  is  negatived  in  offence  or  to  the  x»erson,  which  are  in- 
pleading  the  clause,  no  offence  or  no  oorporated  by  reference  with  the  en- 
cause  of  action  appears  in  the  indict-  acting  clause,  must  be  distinctly  nega- 
ment  or  declaration,  when  compared  tived.  Verba  rdata  instte  videntur. 
with  the  statute  or  contract.  Plow-  R«  o.  Pratten,  6  Term  R.  559 ;  Vava- 
den,  410.  But  when  the  exception  or  sour  v.  Ormrod,  9  D.  &  R.  597 ;  6  B.  & 
proviso  is  in  a  subsequent  substantive  Cr.  480." 

clause,  the  case  provided  for  in  the  But  in  a  subsequent  case  the  last 

enacting  or  general  clause  may  be  fully  distinction  was   reconsidered   in    the 

stated  without  negativing  the  subse-  same  court,  it  being  held  that  an  ex- 

quent  exception  or  proviso.    A  prima  ception   not   in   the  enacting   clause 

fade  ease  is  stated,  and  it  is  for  the  need  not  be  negatived,  unless  neces- 

party,  for  whom  matter  of  excuse  is  sary  to  the  definition  of  the  offence, 

furnished  by  the  statute  or  the  con-  CotOm  v.  Jennings,  121  Mass.  47. 

tract,  to  bring  it  forward  in  his  de-  i  R.  v.  Bryan,  2  Stra.  111. 

fence.  .  .  •  Where  different  grades  of  the  same 

"The  word  'except'  is  not  neoes-  general   offence   are   defined    in   the 

sary  in  order  to  constitute  an  excep-  statute,  certain  special  circumstances 

tion  within  the  rule.    The  words  *  un-  being  included  as  essential  elements  in 

less,'  'other  than,'  'not  being,'  'not  the  definition  of  the  higher  grade  and 

having,'    etc.,  have  the  same   legal  excluded  by  negative  words   in  the 

effect,  and  require  the  same  form  of  definition  of  the  lower  grade,  an  infor- 

pleading,     QUI  v.  Scrivens,  7  Term  mation  charging  the  lower  grade  of  the 

R.  27 ;  Spieres  v,  Parker,  1  Term  R.  offence  need  not  negative  the  presence 

141 ;  R.  o.  Palmer,  1  Leach  C.  C.  4th  of  such  circumstances.    lufk-a,  §  250. 

ed.  102 ;  Wells  v.  Iggulden,  5  D.  &  R.  Stote  v.  Kane,  63  Wis.  260. 
19;  Com.  v.  Maxwell,  2  Pick.  139; 
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be  without  the  statute,  the  indictment  must  show  the  case  to  be 
Otherwise  ^^^^  ^^^  proviso.*  This  is  eminently  the  case  with 
when  pro-  clanscs  in  statatos  prohibiting  doing  certain  acts  without 
same  a  license,'  and  with  statutes  prohibiting  sales  to  minors 

clause.  ffithout  consent  of  parents.*  And  where  a  statute  forbids 
the  doing  of  a  particular  act,  without  the  existence  of  either  one  of 
two  conditions,  the  indictment  must  negative  the  existence  of  both 
these  conditions  before  it  can  be  supported.^ 

§  240.  Where  exceptions  are  stated  in  the  enacting  clause  (under 

Exceptions  ^^^^^  ^^^  are  to  be  understood  all  parts  of  the  statute 
in  enacting    which  define  the  offence),  unless  they  be  mere  matters  of 

clause  to 

•benega-  extenuation  or  defence,  it  will  be  necessary  to  negative 
tiyed.  them,  in  order  that  the  description  of  the  crime  may  in 

all  respects  correspond  with  the  statute.'  Thus,  where  a  statute 
imposes  a  penalty  on  the  selling  of  spirituous  liquors  without  a 
license,  it  is  necessary  to  aver  the  want  of  a  license  in  the  indict- 
ment;* and  such  negation  must  squarely  meet  and  traverse  the 

A  U.  S.  V.  Cook,  17  Wall.  168 ;  SUte  ^  State  v.  Loftin,  2  Dov.  &  Bat.  31 ; 

9.  Qtodfrey,  24  Me.  232 ;  State  v.  Gnr-  Newman  v.  SUte,  63  Ga.  533.    Thus, 

ney,  37  Me.  149 ;  State  v.  Boyington,  when  either  of  two  licenses  is  speciied, 

56  Me.  512;  State  r.  Brjant,  58  N.  H.  both  must  be  negatived.     Neales  c 

79  ;  SUte  v.  Barker,  18  Vt.  195 ;  State  State,  10  Mo.  498. 

V.  Palmer,  18  Vt.  570 ;  State  v.  Stokes,  <  2  Hale,  170 ;  1  Burr.  148 ;  Fost. 

54  Vt.  179 ;  SUte  v.  Abbott,  11  Foster,  430 ;  1  East  Rep.  646,  in  notes ;  1  T. 

434 ;  Com.  v.  Jennings,  121  Mass.  47 ;  B.  144 ;  1  Lej,  26 ;  Com.  Dig.  Aotion, 

Com.  V.  Davis,  121  Mass.  352 ;  Barber  SUtnte ;  1  Chltty  on  Plead.  357 ;  SUte 

V.  SUte,  60  Md.  161 ;  Gibson  v.  Sute,  v.  Adams,  16  N.  H.  532 :  SUte  v.  Man- 

54  Md.  447 ;  Conner  v.  Com.,  13  Bosh,  ger,  15  Y t.  290 ;  SUte  v.  Godfrey,  24 

714 ;  SUto  V.  Heaton,  81  N.  C.  542 ;  Me.  232 ;  Barber  v.  State,  50  Md.  161 ; 

Sute  V.  Lanier,  88  N.  C.  658 ;  Smith  o.  see  State  v.   Price,  12  Gill  &  J.  260 ; 

SUte,  81  Ala.  74;  Jones  r.  State,  81  Elkins  v.  SUte,  13  Ga.435  ;  Metzker  v. 

Ala.  79 ;  SUte  r.  Meek,  70  Mo.  365 ;  People,   14  IIL   101 ;  SUte  v.  Blood- 

Jenson  v.  SUte,  60  Wis.  577;  People  v.  worth,  94  N.  C.  918.    As  to  mode  of 

Roderigas,  44  Cal.  9 ;  Leatherwood  v.  negativing,  see  Beasley  p.  People,  88 

State,  6  Tex.  Ap.  244;  Terr  v.  Soott,  2  111.  571. 

Dak.  212 ;  Tallner  v.  SUte,  15  Tex.  Ap.  «  Com.  v.  Thnrlow,  24  Pick.   374  ; 

23  ;  and  oases  in  prior  notes.  SUte  v.  Webster,  5  Halstead,  293  ;  see 

As    to  exceptions  in    bigamy,    see  Snrratt  r.  SUto,  45  Miss.  601 ;  Riley  p. 

Whart.  Crim.  Law,  9th  ed.  §  1713.  State,  43  Miss.  397.    See  faUy  infra, 

*  Infra,  §§  240-2.    Whart.  Cr.  Law,  note  to  §  241,  and  compare  Wbari. 

9th  ed.  §  1499.  Crim.  Law,  9th  ed.  §§  1499, 1713. 

'  Ibid.    State  V,  Bmeriok,  35  Ark.  That  where  the  sUtate  declares  that 

324.    Infra,  §§  240-2.  the  license  may  be  from  *'  A.  or  B./* 
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assumption  of  a  license  of  the  character  specified  in  the  indictment  as 
an  excuse.^  So,  in  an  indictment  under  the  Mississippi  Act  of  1830, 
prohibiting  any  person,  other  than  Indians,  from  making  settlements 
within  their  territory,  it  is  necessary  to  aver  that  the  defendant  is 
not  an  Indian.'  Again,  on  an  indictment  under  the  Massachusetts 
statute  of  1791,  c.  58,  making  it  penal  to  entertain  persons  not 
being  strangers  on  the  Lord's  day,  it  must  appear  that  the  parties 
entertained  were  not  strangers.*  So  in  Vermont,  an  indictment 
under  the  statute  which  prohibits  the  exercise  on  the  Sabbath  of  any 
<<  secular  business,"  etc.,  except  ^^  works  of  necessity  and  charity," 
must  allege  that  the  acts  charged  were  not  acts  of  ^^  necessity  and 
charity."^  Even  where  certain  persons  were  authorized  by  the 
legislature  to  erect  a  dam,  in  a  certain  manner,  across  a  river  which 
was  a  public  highway,  it  was  held  that  an  indictment  for  causing  a 
nuisance,  by  erecting  the  dam,  must  contain  an  averment  that  the 
dam  was  beyond  the  limits  prescribed  in  the  charter,  and  that  it  was 
not  erected  in  pursuance  of  the  act  of  the  legislature.* 

§  241.  Such  are  the  technical  tests  which  are  usually  applied  to 
determine  whether  an  exception  or  proviso  is  or  is  not  to  ^ 
be  negatived  m  an  indictment.    In  many  cases  we  are  such  case  is 
told  that  when  the  exception  or  proviso  is  in  the  ^*  enact-  ^t^^ 
ing  clause,"  it  must  be  negatived  in  the  indictment,  but  <^i'^^^ 
it  is  otherwise  when  it  is  in  **  subsequent"  clauses.    This  &  limited 
distinction  has  sometimes  been  called  rude,  and  some- 
times artificial,  yet  in  point  of  fact  it  serves  to  symbolize  a  germinal 
point  of  discrimination.    I  prohibit,  for  instance,  all  sale  of  alcohol 
by  a  sweeping  section ;  and  in  a  subsequent  section  I  except  from 
this  sales  for  medicinal  purposes.    Here  the  very  structure  of  the 
statute  shows  my  intent,  which  is  to  make  the  sale  of  alcohol  a  crime 
by  statute,  as  is  the  exploding  gunpowder  in  the  streets  a  crime  at 
common  law ;  and  hence  a  license  in  the  firot  case  need  not  be  nega- 
tived in  the  indictment  any  more  than  a  license  in  the  second.*    On 

tbifl  is  to  be  negatived  by  denjing  s  236 ;  (Goodwin  v.  State,  72  lod.  113 ; 

Uoense  from  either  "  A.   or  B.,"  see  Darla  v.  State,  38  Ala.  521. 
Sute  V.  BoTDS,  30  N.  H.  650 ;  People       «  SUte  v.  Craft,  1  Walker,  409.    Bee 

V.  GKIkinson,  4  Park  C.  R.  26 ;  Com.  v.  Matthewe  v.  Stote,  2  Yerger,  233. 
Hadoraft,  6  Bash,  91 ;  SUte  v,  Swad-       •  Com.  v.  Maxwell,  2  Pick.  139. 
ley,  15  Mo.  515.  <  Stote  9.  Barker,  18  Vt.  195. 

1  Ibid.     Bawlings  v.  State,  2  Md.       •  Stote  v.  Oodfrej,  24  Me.  232. 

«  See  Sarratt  v.  State,  45  Miss.  601. 
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the  other  hand,  I  enact  that  none  bat  licensed  persons  shall  sell  al- 
cohol. Here  I  do  not  create  a  general  crime,  bat  I  saj  that  if 
certain  persons  do  certain  things  they  shall  be  liable  to  indictment ; 
and  to  maintain  an  incUctment  it  most  be  averred  that  the  defend- 
ants were  of  the  class  named.  Hence  the  test  before  as  is  not  for- 
mal, bat  essential;  it  is  practically  this, — ^is  it  the  scope  of  the 
statute  to  create  a  general  offence,  or  an  offence  limited  to  a  par- 
ticular class  of  persons  or  conditions  ?  In  other  words,  is  it  intended 
to  impose  the  stamp  of  criminality  on  an  entire  class  of  actions,  or 
upon  only  sach  actions  of  that  class  as  are  committed  by  particalar 
persons  or  in  a  particular  way  ?  In  the  latter  case,  the  defendant 
must  be  declared  to  be  within  this  class ;  in  the  former  case  this  is 
not  necessary.  We  may  take  as  a  further  illustration  a  statute  de- 
fining murder,  in  which  statute  are  specified  the  cases  in  which  ne- 
cessity or  self-defence  are  to  be  regarded  as  excusatory.  It  would 
make  no  matter,  in  such  cade,  whether  these  excusatory  cases  be  or 
be  not  given  in  the  same  clause  with  that  prohibiting  the  general 
offence ;  in  either  case  they  need  not  be  negatived  in  the  indictment. 
The  same  might  be  said  of  the  defence,  that  the  person  killed  was 
an  alien  enemy,  and  that  the  killing  was  in  open  war.  On  the 
other  hand,  if  the  statute  should  say  that  an  offence  is  incUct^ble 
only  when  perpetrated  on  a  particular  class  of  persons,  no  matter 
how  many  clauses  may  intervene  between  the  designation  of  the 
offence  and  the  limitation  of  the  object,  the  limitation  of  the  object 
must  be  given  in  the  indictment.^  Of  course  the  question  thus  in- 
volved, whether  a  crime  is  general  or  limited  as  to  persons,  oiay  be 
determined  otherwise  than  by  the  structure  of  a  statute.  If  it  be 
clear  that  an  act  is  only  to  become  a  crime  when  executed  by  per- 
sons of  a  particular  class,  or  under  particular  conditions,  then  this 
class  or  those  conditions  must  be  set  out  in  the  indictment,  no  mat- 
ter in  what  part  of  the  statute  they  may  be  expressed.  With  this 
view  practically  coincides  that  expressed  in  some  of  the  cases  cited 
above,  that  mere  excusatory  defence  is  not  to  be  negatived  in  the 
indictment.  For  an  excusatory  defence  implies  a  crimen  generalu" 
nmum;  and  to  a  crimen  generalissimum  no  exceptions,  on  the 
foregoing  principles,  need  be  negatived  in  the  indictment* 

1  Com.  V.  Maxwell,  2  Piok.  139.  Com.  v.  Hart,  11  Cash.  ISO ;  Com.  «. 

•  See  1  Benn.  &  Heard's  Lead.  Cas.    Jennings,  121  Mass.  47 ;  State  v.  O'Don- 

ut  supra;  State  v.  Abbej,  28  Vt.  60;    nell,  10  R.  I.  472;  Hill  v.  State,  63  Ga. 
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XII.  DUPLICITY. 


1.  Geneballt,  Joikdbb  in  ons  Count 
OF  TWO  Distinct  OrFBKCBS  is  bad, 
§248. 

2.  Ezoxptioks  TO  thb  Rulb,  S  344. 
(a.)  Minor  offences  Included  in  ma- 
jor, Burglary,  etc.,  §  244. 

(5.)  Assaults  with  Intent,  etc.,  $  947. 

(«.)  Misdemeanors  constitaent  in 
felonies,  and  herein  of  how  far  the 
term  "  feloniously"  may  be  re- 
jected, §  249. 


(d.)  Where  alternate  phases  In  an 
offence  are  united  in  statute,  §  251. 

(0.)  Double  articles  in  larceny,  §  252. 

(/.)  Double  overt  acts  or  intents, 
§258. 

(ff,)  Doable  batteries,  libels,  or  sales, 
§264. 

3.  How  DUPLIOITT  MAT   BB   OBJECTED 

TO,  §  255. 


§  248.  A  count  in  an  indictment  which   charges  two   distinct 
offences,  each  distinctivelj  punishable,  is  bad,  and  may  be  quashed 


472 ;  Neales  v.  State,  10  Mo.  498 ;  Sur-  tive  exceptions  in  subsequent  sections, 

ratt  9.  Bute,  45  Miss.  801 ;  Whart.  Com.  v,  Tuttle,  12  Cush.  502 ;  Com.  v. 

Crim.  Law,  9th  ed.  §  1713.  HUl,  5  Orat.  882. 

It  has  been  said  in  England  a  statute        la  Texas,  «  statute  providing  that 

casting  on  the  defendant  the  burden  of  license  need  not  be  negatived  has  been 

proving  a  license  does  not,  by  itself,  pronounced  unconstitutional.    Hewitt 

relieve  the  proeecution  from  averring  v.  State,  25  Tex.  722 ;  State  v.  Horan, 

the  want  of  license  (R.  v.*  Harvey,  L.  25  Tex.  (Sup.)  271;  contra,  State  v. 

R.  1  C.  C.  284),  though  otherwise  in  Comstock,  27  Vt.  553.    And  in  Maine  a 

Massachusetts.    Com.  v,  Edwards,  12  statute  has  been  held  unconstitutional 

Cush.  187.  which  prescribes  that  the  vendee  need 

In  prosecutions  for  selling  liquor  with-  not  be  named.    State  o.  Learned,  47 

out  license,  the  indictment,  as  a  general  Me.  428. 

rule,  should  negative  the  license.  State  *'  Without''  implies  a  sufficient  nega- 
o.  Mnnger,  16  Vt.  290 ;  Com.  v.  Thur-  tion.  Com.  v.  Thompson,  2  Allen,  507. 
low,  24  Pick.  374 ;  State  o.  Webster,  5  '*  Without  lawful  excuse'*  is  equivalent 
Halst.  293 ;  Com.  v.  Hampton,  3  Orat.  to  without  authority.  R.  o.  Harvej, 
590 ;  SUte  v.  Horan,  25  Tex.  (Sup.)  L.  R.  1  C.  C.  284.  If  the  negation  of 
271 ;  Com.  v.  Smith,  8  Bush,  303.  See  the  license  to  sell  is  as  to  quantity  oo- 
Burke  v.  State,  52  Ind.  461.  Indict-  extensive  with  the  quantity  charged  to 
ment  need  not  aver  defendant  not  to  be  be  sold.  It  is  sufficient.  The  general 
a  ''druggist,"  etc.  Surratt  o.  State,  negation,  "  not  having  a  license  to  sell 
45  Miss.  801 ;  Riley  v.  State,  43  Miss,  liquors  as  aforesaid,"  relates  to  the 
397.  See,  also,  State  v.  Fuller,  33  N.  time  of  sale,  and  not  to  the  time  of 
H.  259 ;  Stote  r.  Blaisdell,  83  Ibid,  finding  of  the  bill,  and  will  suffice. 
388 ;  State  v.  Buford,  10  Mo.  703.  As  State  v.  Mnnger,  15  Vt.  290.  *'  With- 
the  cases  show,  the  whole  question  de-  out  being  duly  authorized  and  ap- 
pends on  the  principle  underlying  the  pointed  thereto  according  to  law,"  is  a 
statute.  Where  one  section  of  the  Stat-  sufficient  negation.  Com.  v.  Keefe,  7 
nte  imposes  a  penalty  on  selUng  "  in  Gray,  332 ;  Com.  v.  Conant,  6  Gray, 
violation  of  the  provisions  of  this  act,"  482;  Stote  v.  Fanning,  38  Mo.  359; 
it  has  been  held  unnecessary  to  nega-  Com.  v.  Hoyer,  125  Mass.  209 ;  Rober- 
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on  motion  of  the  defendant,  or  jadgment  may  be  entered  for  the 
Generally  defence  on  special  demurrer.^  To  constitnte  duplicity, 
Joinder  In  however,  the  second  or  superfluous  offence  must  be  suffi- 
of  two  du-  ciently  averred,  as  otherwise  its  description  can  be  rejected 
fencc»  to  ^  surplusage  f  nor  does  the  objection  of  duplicity  pre- 
bad.  Y^[\^  2a  will  presently  be  seen,  when  one  of  the  offences 

joined  is  a  component  part  or  preliminary  stage  of  the  other.  The 
objection,  also,  cannot  be  taken  on  arrest  of  judgment.' 

son  V.  LamlwrtTill^,  38  N.  J.  L.  89.  said  defendant,  nerer   liaviag   been 

See  SUte  v.  Uonhnak,  15  Mo.  478;  legallj  divoroed  from  the  Mid  A.;" 

State  V,  Andrews,  28  Mo.  17.    As  to  and  it  was  prored  that  the  defendant 

mode  of  negatiringp  see  Eagan  c.  State,  was  lawfallj  married  to  A. ;  that  alter- 

53  Ind.  162.  wards  she  was  dnlj  diroroed  from  htm 

In  indictments  for  bigamy,  the  ex-  for  misoondnot  on  his  part ;  and  that 

ceptions  in  the  statute,  when  not  part  he  then  married  B. ;  it  was  raied,  that 

of  the  description  of  the  oifenoe,  need  there  was  a  variance  between  the  alle- 

not  be  negatived.  M array  v.  R.,  7  Q  B.  gations  and  the  proof.    Com.  v.  Rich- 

700 ;  SUte  v.  Abbey,  29  Vt.  60 ;  Com.  ardson,  126  Mass.  34. 

9.  Jennings,  121  Mass.  50 ;  Stanglein  v.  i  Starkie's  C.  P.  272 ;  Arohbold  a 

SUte,  17  Ohio  St.  453;  SUte  v.  Wil-  P.  49;  U.  S.  v.  Nannemaoher,  7  Bias. 

liams,  20  Iowa,  98 ;  State  v,  Johnson,  129  ;   U.  S.  v*  Sharp,  1  Peters  C.  C.  R. 

12  Minn.  476 ;  State  v.  Loftio,  2  Dev.  &  131 ;  SUte  v.  Smith,  31  Me.  386  ;  SUte 

Bat.  31.    It  is  otherwise  where  the  ex-  v.  Nelson,  8  N.  H.  163;  SUU  p.  Mor* 

ception  describes  the  oifenoe  in  the  en-  ton,  27  Vt.  310  ;  Com.  e.  Symonds,  2 

acting  claase.    Fleming  v.  People,  27  Mass.  163 ;  People  9.  Wright,  9  Wend. 

N.  Y.   329.      Nor  is  it  necessary  to  193 ;  Com.  v.  Gable,  7  S.  &  R.  423 ; 

allege  that  the  defendant  knew  at  the  SUte  v.  Lot,  1  Richards.  260 ;  Ellis  v. 

time  of  his  second  marriage  that  his  Com.,  78  Ky.  130 ;  Knopf  p.  SUU,  84 

former  wife  was  then  living,  or  that  she  Ind.  316;  Stewart  o.  SUte,  111  Ind. 

was  not  beyond  seas,  or  to  deny  her  554 ;  SUto  v,  Ferriss,  3  Lea,  700 ;  Hoa- 

continuoas   absence  for    seven   years  kins  d.  SUte,  11  Qa.  92 ;  Long  p.  State, 

prior  to  the  second  marriage.    Barber  12  Ga.  293 ;  Miller  v.  State,  5  How. 

V.  SUte,  50  Md.  161,  citing  Bode  o.  Miss.  250;  SUto  v.  Brewer,  33  Ark. 

SUto,  7  Gill,  316.  176 ;  Rasnick  v.  Com.,  2  Va.  Cas.  356 ; 

Where    an   indictment,  under   the  Heinemaun  v,  SUto,  22  Tex.  Ap.  44. 

Massachusetts  statuto,  alleged  that  the  See  Com.  v.  Colby,  128  Mass.  91 ;  Terr 

defendant,  on  a  certain  day,  was  law-  v.  Dnfield,  1  Aris.  59. 

fuUy  married  to  A. ;  and  that  aftor-  •  Whart.  Crim.  Bv.  §  138 ;  SUte  r. 

wards,  on  a  certain  day,  he  "  did  un-  Palmer,  35  Me.  9  ;  Com.  v.  Tuck,  20 

lawfully  marry  and  Uke  to  his  wife  one  Pick.  356 ;    Breese  v.  SUto,   12  Ohio 

B.,  he,  the  defendant,  then  and  there  St.  146 ;  Green  v.  SUto,  23  Miss.  509. 

being  married  and  the  lawful  husband  Supra,  §  158. 

of  the  said  A.,  she,  the  said  A.,  being  '  Infra,  §S  255,  759. 
his  lawful  wife,  and  living,  and  he,  the 
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§  244.  Prominent  exceptions  to  the  rule  before  us  are  to  be  found 
in  indictments  for  burglary,  in  which  it  is  correct  to 
charge  the  defendant  with  having  broken  into  the  house   1d  cases 
with  intent  to  commit  a  felony,  and  also  with  having  com-  ^ny'^ig  {^ 
mitted  the  felony  intended  ;^  in  indictments  for  robbery,  in  ^^  ^^ '° 
which  there  can  be  averments  for  larceny  ;*  and  in  indict-  or  embez. 
ments  in  England  for  embesslements  by  persons  intrusted 
with  public  or  private  property,  which  may  chax^e  any  number  of 
embezzlements,  not  exceeding  three,  committed  within  six  months.* 
On  the  same  princiide,  a  count  stating  that  the  defendant  broke  and 
entered  into  a  shop  with  intent  to  commit  a  larceny,  and  did  then 
and  there  commit  a  larceny,  is  not  bad  for  duplicity.^    So  when  an 
indictment  alleged  that  the  defendant  broke  and  entered  into  the 
dwelling-house  of  one  person  with  intent  to  steal  his  goods,  and 
having  so  entered,  stole  the  goods  of  another  person,  etc.,  it  was 
held  there  was  no  misjoinder.'    So,  also,  a  person  may  be  indicted 
in  one  count  for  breaking  and  entering  a  building  with  intent  to 
steal,  and  also  with  stealing,  and  may  be  convicted  of  the  larceny 
simply/ 

§  245.    Another  exception  has  been  recognized  in  indictments 
for  adultery,  in  which  under  some  statutes  the  jury  ^^^  ^ 
may  find  the  defendants  guilty  of  fornication  but  not  where 
guilty  of  adultery  J    And  so,  on  an  indictment  for  tionisin- 

1  Infra,    ($   465-7 ;    Whart.  Crim.  State   v.    Crocker,    3    Barring.    554 ; 

Law,  9th  ed.  (  819  ;  State  v.  Depaaa,  Breese  v.  State,  12  Ohio  St.  146  ;  Speers 

31  La.  An.  487 ;  State  o.  Davis,  73  Mo.  v.  Com.,  17  Orat.  570 ;  Yaughan  v. 

129  ;  SUte  v.  Shaffer,  69  Iowa,  290 ;  Com.,  17  Qrat.  576 ;  Daris  v.  SUte,  3 

Dodd  V.  SUte,  33  Ark.  517  ;  SUte  v.  Cold.  (Tenn.)  77  ;  SUte  v.  Brandon,  7 

Johnson,  34  La.  An.  48 ;  SUte  v,  Pierre,  Kans.  106 ;  SUte  v.  Grisham,  1  Hajrw. 

38  La.  An.  91.  12;  People  v.  Nelson,  58  Cal.  104; 

*  Infra,  $$  246,465;  Allen  v.  State,  Bornm  v.  State,  66  Ala.  468.  See 
68  Ala.  98 ;  MoTigae  v.  State,  4  Bazt.  Whart.  Crim.  Law,  9th  ed.  §  819,  and 
31 ;  People  v.  Jones,  53  Cal.  58.  other  cases ;  and  see  infra,  §§  465-7. 

•  Archbold's  C.  P.  49.  Infra,  §§  465-  So  in  Ohio,  as  to  "  robherjr"  and  *'  as- 
6;  Whart.  Crim.  Ev.  $  129.  As  to  saolt."  Howard  v.  SUte,  25  Ohio  St. 
yerdiet,  see  infra,  i  736.  399.    And  see  Smith  v.  SUte,  57  Miss. 

*  Com.  V.  Tnck,  20  Pick.  356 ;  SUte  822. 

V.  Ajer,  3  Foster  (N.  H.),  301.    In-        ^  Com.  v,  Roberts,  1  Yeates,  6  ;  SUte 

fra,  §  819.     Contra^  nnder  Iowa  Code,  v,  Cowell,  4  Ired.  231 ;  bat  see  MauU 

SUto  V.  MoFarland,  49  Iowa,  99.  v.  StaU,  37  Ala.  160.     See  Whart. 

«  SUte  V.  Brady,  15  Vt.  353.  Crim.  Law,  9th  ed.  (  1737.    See  Bar- 

•  See  SUU  v.  Colter,  6  R.  I.  195  ;  ber  v.  State,  39  Ohio  St.  660. 
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dnded  in      seductioD,^  it  IB  not  dupUcitj  to  charge  fornicatioD.'    It 
^nce.        is  not  duplicity,  also,  to  join  *^  battery"  with  ^*  rape"* 

or  "  robbery."* 
§  246.  Generally  speaking,  where  an  accusation  (as  in  the  case 

of  the  inclusion  of  manslaughter  in  murder)  includes  an 
major  offence  of  an  inferior  degree,  the  jury  may  discharge  the 

ci^es^^       defendant  of  the  high  crime,  and  convict  him  of  the  less 

coDvictioii     ^^1^^!^^  9  ^nd  ^n  ^^^^  ^^^  ^^  ^  sufficient  if  they  find 
may  be  for    a  verdict  of  iruilty  of  the  inferior  offence,  and  take  no 

either.  o       j  i 

notice  of  the  higher.'  And  on  indictments  for  riot  there 
can  be  a  conviction  of  any  averred  indictable  ingredient.^  Hence, 
when  there  is  a  proper  allegation  in  the  indictment  for  riot,  the  de- 
fendant may  be  convicted  of  an  assault.^  Under  robbery,  also,  there 
may,  when  there  are  proper  averments,  be  a  conviction  of  larceny.* 
§  247.  Further  illustrations  are  to  be  found  in  indictments 
*<As8aiiit"  ^^^  assault  and  battery,  or  assault  with  intent  to  kill 
i8  inciaded  or  ravish,  or  assault  with  intent  to  do  other  illegal 
sauit  with  acts,  where  the  defendant  may  be  convicted  of  assault 
Intent.         alone  J*  or  for  assault  and  battery,  where  a  battery  is 

1  Dinkey  v.  Ck>m.,  17  Penn.  St.  126.    Flannagan,   6  Md.  167  ;    Johnson  v. 
See  Whart.  Crim.  Law,  9tli  ed.  §  1737.    SUte,  14  Oa.  65  ;  Collins  p.  Bute,  33 

*  Dinkey  v.  Com.,  17  Penn.  St.  126.    La.  An.  162.     Infra,  §  742. 

See  Shoose  v.  The  Commonwealth,  5  *  Whart.  Crim.  Law,  9tli  ed.  §  1550. 

Barr,  83,  and   Com.   v,  Marphey,  2  See  Bradley  o.  SUte,  20  Fla.  738. 

Allen,  163,  cited  infra.  ^  Shoase  v.  Com.,  5  Barr,  83  ;  but 

*  Com.  V.  Thompson,  116  Mass.  346.  see  Ferguson  v.  People,  90  III.  570 ; 

*  Hanson  v.  State,  43  Ohio  St.  376.  Whart.  Crim.  Law,  9th  ed.  §  1550. 

■  See  infra,  §§  465-7,  742 ;  Whart.  *  Whart.  Crim.  Law,  9th  ed.  §  858. 

Crim.  Law,  9th  ed.  §§  542-641  a;  R.  *  R.  v.  Owen,  20  Q.  B.  D.  829 ;  B. 

V.  Dawson,  3  Stark.  B.  62 ;  R.  v.  Dun-  v.  Mitchell,  12  Bng.  Law  &  Eq.  588 ; 

giiy,  4  P.  &  F.  99  ;  R.  v.  Oliver,  8  Cox  Robinson,  ex  parU,  3  M'Arthur,  418  ; 

C.  C.  384 ;  Bell  C.  C.  287 ;  R.  v.  Yeadon,  State  v.  Waters,  39  Me.  54 ;  SUte  r. 

9  Cox  C.  C.  91 ;  SUte  v.  Waters,  39  Dearborn,  54  Me.  442 ;  SUte  v.  Bean, 

Me.  (4  Heath)  54 ;  Com.  v.  Griffin,  21  77  Me.  486 ;  SUte  o.  Hardy,  47  N.  H. 

Pick.  523 ;   Com.  v.  Binney,  133  Mass.  538 ;  SUte  v.  Coy,  2  Aiken,  181 ;  State 

571 ;  People  r.  McDonnell,  92  N.  Y.  v.  Burt,  25  Vt.  (2  Deane),  373 ;  Sute 

657  :  Fahnestook  v.  State,  23  Ind.  231 ;  v.  Reed,  40  Vt.  603 ;  SUto  o.  Johnson, 

Davis  V,  SUte,  100  Ind.  154 ;  Swinney  1  Vroom,  185 ;   Francisco  r.  State,  4 

V.  SUto,  8  S.  &  M.  576 ;  Cameron  v,  Zabr.   30 ;     Stowart   v.  SUto,  5  Ohio 

SUte,  8  Eng.  (13  Ark.)   712 ;  Stato  o.  R.  242 ;  Carpentor  v.  Stato,  23  Ala.  84 ; 

Taylor,    3  Oregon,    10  ;    Denman    v.  Stato  v.  Stedman,  7  Port.  495 ;  M*Bride 

State,  15  Neb.  138 ;  Packer  v.  People,  v.  SUto,  2  Eng.  (Ark.)  374 ;  Reynolds 

8  Col.  361 ;  see  as  to  verdict,  Stato  v.  v.  SUto,  11  Tex.  20 ;  SUto  v.  Kennedy^ 
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charged  in  an  indictment  for  assault  with  intent  to  kill.^  And  if 
the  aggravating  facts  sustaining  the  intent  are  imperfectly  pleaded, 
the  defendant  can  be  convicted  of  the  assault  alone.* 

^  248.  Where  an  offence  is,  by  law,  made  more  highly  pun- 
ishable if  committed  upon  a  person  of  a  particular  class 
than  if  conunitted  upon  a  person  of  another  class,  an  ment  for^ 
indictment  for  the  offence  may  be  maintained,  thourii  it  ™'°^''  ^^^Jj^ 

^  '  o  can  only  be 

does  not  specify  to  which  of  the  classes  the  injured  per-  conviction 

•    ,  •  ...  »  •    j»  A     of  minor. 

son  belongs ;  and  upon  a  conviction  on  such  an  indict- 
ment, the  milder  punishment  only  will  be  awarded.'    Andalthough 
the  evidence  prove  the  major  offence,  if  the  indictment  charge  only 
the  minor,  the  defendant  can  only  be  convicted  of  minor.^ 

§  249.  At  common  law,  for  the  reason  that  a  defendant  on  trial 
for  misdemeanor  was  entitled  to  certidn  privileges  (e.^., 
a  special  jury,  a  copy  of  the  indictment,  and  counsel)   conviction 
which  were  not  allowed  to  a  defendant  on  trial  for  a  ofQ^^^®' 

meanor  on 

felony,  the  rule  was  that  a  defendant  could  not  be  con-  indictment 
victed  of  a  misdemeanor  on  an  indictment  for  a  felony.  '  ^°^* 
Had  such  a  conviction  been  permitted,  then  it  would  have  been 
within  the  power  of  the  prosecution  to  deprive  the  defendant,  in 
a  case  of  misdemeanor,  of  tiiese  privileges,  by  indicting  him  for  a 
felony  in  which  the  misdemeanor  was  inclosed.  This,  however,  could 
not  be  tolerated,  and  hence  rose  the  common  law  rule  prohibiting  a 
conviction  of  misdemeanor  on  an  indictment  for  felony.'  But  when 
4he8e  privileges  were  allowed  in  felonies  as  well  as  misdemeanors,  the 
reason  for  the  rule  failed ;  and  the  rule  ceased  to  be  regarded  as 

7  Blaokf.  233 ;  Foley  v.  SUte,  9  Ind.  first  degree,  bj  the  Tennessee  Act  of 

363;    Siebert  v.  SUte,  95  Ind.  471 ;  1832,  o.  22,  this  inclades  an  indictment 

State  V,  Qraham,  51  Iowa,  72 ;  Oillett  for  an  assanlt  and  battery ;  and  upon 

V.  State,  56  Iowa,  430 ;  State  v.  Less*  failure  of  proof  to  warrant  a  oonyiotion 

Ing,  16  Minn.   75 ;   State  v.  Robey,  8  of  felonj,  the  defendant  may  be  con- 

Nev.  312 ;    State  v.  Cooper,  31  Kan.  victed  of  the  misdemeanor.     State  v, 

505 ;    SUte   v.    Perkins,    82   N.    C,  Bowling,  10  Humph.  52. 

681 ;    State    v.    Gaffney,    Rioe,    431 ;  ^  Com.  v.  Kennedy,   13  Mass.  584 ; 

Clark  V.  SUte,  12  Ga.  131 ;  Lewis  0.  Com.  v.  Blaney,  183  Mass.  571. 

State,  33  Ga.  131 ;  SUte  v.  Burk,  89  Mo.  >  SUte  v.  Schloss,  63  Mo.  361. 

635.    For  other  cases  see  Whart.  Crim.  •  SUto  v.  Fielding,  32  Me.  585. 

Law,  9th  ed.  §§  641  a,  1550 ;  and  see  ^  See  infra,  §§  465-6. 

State  V.  Scheie,  52  Iowa,  608.  >  See   Dearsley's   Crim.    Proo.  67 ; 

Where  one  is  indicted  for  an  assault  London  Law  Times,  Not.  5,  1881,  p. 

with  intent  to  commit  murder  in  the  11 ;  R.  v.  Westbeer,  Leech,  14. 
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peremptory.^  In  some  jnrifldictioss  in  this  oonntry  the  rale  lias  neyer 
been  in  foree,  tiie  reason  for  it  not  existing,*  in  other  jarisdictions  the 
right  to  so  convict  is  expressly  given  by  statute.*  Thus,  on  an  in- 
dictment for  rape,  the  defendant  may  now  be  convicted  of  assault 
and  battery,^  or,  on  the  same  charge,  of  incest  where  the  indictment 
contains  the  proper  .averments ;'  or  on  an  indictment  for  man- 
slaughter or  murder  there  may  be  a  conviction  of  assault  and 
battery,*  and  on  an  indictment  for  murder  the  defendant  may  be 
convicted  of  an  assault  with  intent  to  kill.'  And  in  New  York  on 
an  indictment  for  procuring  an  abortion  of  a  quick  child,  which  by 
statute  is  a  felony,  the  prisoner  may  be  convicted  of  the  statutory 
misdemeanor  of  destroying  a  child  not  quick.*  And  we  may  now 
generally  hold  that  it  is  not  duplicity  to  inclose  a  misdemeanor 
in  a  felony.* 

1  See  R.  9.  Bird,  S  Den.  902,  217;  Biroh,  1  Den.  185.    If  we  oonM  ooa- 

Com.  V.  New  all,  7  Mam.  245 ;  Com.  v,  oeive  of  s  case  of  mnider  in  which  there 

Bob7,  12  Pick.  496,  orermling  Com.  v.  was  no  assaalt  (see  B.  o.  WaUcden,  1 

Cooper,  15  Mass.  345.  Cox,  282)  then  there  ooald  be  no  oon- 

'  See  Rogen  v.  People,  34  Mich.  345 ;  rlction  in  snch  a  case  of  an  assaalt. 

infra,  §  261.  Bat,  in  point  of  fact,  there  can  be  no 

*  See  Com.  o.  Dram,  19  Pick.  478,  murder  without  an  aaaanlt ;  and  this 
and  cases  hereafter  cited.  eyen  is  the  case  with  homicide  bj  poison 

'  Ibid.    Qo4n  other  states.    Prinde-  taken  by  the  deceased  in  ignorance  of 

yille  V.  People,  42  111.  217.     Hall  v.  its  nature.    See  Whart.  Cr.  Law,  9th 

People,  47  Mich.  636 ;  State  r.  Pennell,  ed.  §  610. 

56  Iowa,  29 ;  SUte  v.  Jaj,  57  Iowa,  164.  ^  People  v.  McDonnell,  92  N.  T.  657. 

^  Com.  V.  Goodhue,    2  Met.  Mass.  *  People  p.  JadEson,  3  Hill's  N.  Y. 
193.     Com.   V.  Bakeman,    131  Mass.  B.  92.     See  infra,  §  261. 
577  ;  People  v.  Rowle,  2  Mich.  N.  P.  *  Infra,  §  261. 
209;    see  more    folly  Whart.    Crim.  In  Pennsylvania  there  may  be  a  con- 
Law,  9th  ed.  §  1751.  Tiction  of  attempt  on  indictment  for 

*  Com.  V,  Dram,  19  Pick.  479.    State  complete  oifenoe.   Rev.  Act.  1860,  p. 
V,  0*Kane,  23  Kan.  244 ;  Scott  v.  SUte,  442. 

60  Miss.  268 ;  Green  r.  State,  8  Tex.  In  Virginia  the  practice  is  the  same. 

Ap.  71 ;  Peterson  v.  State,  12  Tex.  Ap.  Code,  1866,  chap,  ccviii.  §  27.    And  so 

650.    See,  also.  Com.  v.  Hope,  22  Pick,  in  Georgia,  Hill  v.  State,  53  Ga.  125, 

1,  7 ;  Com.  v,  Griffln,  21   Pick.   523  ;  and  Tennessee,  Lacy  v.  State,  8  Baxt. 

Denman  v.  State,  15  Neb.  138.    See,  401 ;  Smith  r.  State,  2  Lea,  614. 

also,  Whart.  Crim.  Law,  9th  ed.  $  544.  What  is  the  general  common  law 

In  snch  case,  however,  to  sustain  a  rule  on  this  point  in  the  United  States 

oonviction,  '*  the  assault  must  be  in-  will  be  considered  under  another  head, 

eluded  in  the  charge  on  the  face  of  the  Infra,  §  261.     In  Massachusetts,  "  fe- 

indictment,  and  also  be  part  of  the  very  lonionsly"  Is  made  by  statute  unneoes- 

act"    presented    as  a   felony.     R.  v.  sary  in  all  cases.  Stat.  1852,  c.  40,  §  3. 
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§  250.  In  every  case,  however,  the  minor  offen<se,  to  sustain  a 
conviction  for  its  commission,  must  be  accurately  stated.^  ^^^  ^^^^^ 
Thus,  on  an  indictment  for  rape,  there  can  be  no  con-  offence 

.    .-J...  1  ,«  1         must  be 

viction  for  fornication  unless  there  be  an  averment  that  accurately 
the  prosecutrix  was  not  the  defendant's  wife.*  So  there  '^^^' 
can  be  no  oonvicdon  of  an  assault  on  an  indictment  for  murder 
unless  the  indictment  avers  an  assault.'  The  minor  offence,  also, 
must  be  aa  ingredient  of  the  major ;  if  simply  collateral  to  the 
major,  not  forming  part  of  it,  there  can  be  no  conviction  of  such 
minor  offence.* 

^  251.  Where  a  statute,  as  has  already  been  observed,'  makes 
two  or  more  distinct  acts  connected  with  the  same  trans- 
action  indictable,  each  one  of  which  may  be  considered  piicitj  to 
as  representing  a  phase  in  the  same  offence,  it  has  in  rac^ive 
many  cases  been  ruled  they  may  be  coupled  in  one  •^^^'^ 
count.'    Thus,  setting  up  a  gaming-table,  it  has  been 

1  See  infra,  §  965.  C.  C.  88 ;  SUte  r.  Wood,  14  R.  1. 151 ; 

<  Com.  V.  Marphy,  2  Allen,  163.  R.  v.  Olirer,  8  Cox  C.  C.  384  ;  Bell  C. 

In  a  leading  English  ease,  it  was  C.  287 ;  R.  v.  Yeadon,  9  Cox  C.  C.  91 ; 
raled  that,  in  order  to  oonyiot  a  pris-  U.  S.  v.  Hnll,  14  Fed.  Rep.  324 ;  4  Mo- 
oner  of  a  felony,  not  a  felony  prima-  Cr.  273 ;  U.  8.  v,  Ferro,  18  Fed.  Rep. 
rily  charged  in  the  indictment,  it  is  901 ;  State  v.  Nel8<»i,  29  Me.  329 ;  Com. 
neoeesary  that  the  minor  felony  should  r.  Hall,  4  Allen,  305  ;  Com.  o.  Dolan, 
be  substantially  incladed  in  the  in-  121  Mass.  374;  Com.  v.  Ashton,  125 
diotment.  Thns,  an  indictment  for  Mass.  384 ;  State  v.  Matthews,  42  Vt. 
burglary  includes  an  indictment  for  542;  Com.  v.  Atkins,  136  Mass.  160; 
house-breaking,  and  generally  also  for  State  v.  Fowler,  13  R.  I.  661 ;  Barnes 
larceny,  and  the  prisoner  on  this  may  r.  State,  20  Conn.  232 ;  State  v,  Teahan, 
be  found 'guilty  of  one  or  other  of  50  Conn.  92;  Read  v.  People,  86  N. 
these  iSslonies.  But  in  an  indictment  Y.  381 ;  People  t^.  Casey,  72  N.  Y. 
for  burglary,  and  for  breaking  and  en-  393;  Leath  v.  Com.,  32  Grat.  873; 
tering  a  house  and  stealing,  the  pris-  Sprouae  v.  Com.,  81  Va.  374 ;  Com. 
oner  cannot  be  found  guilty  of  break-  v.  Miller,  107  Penn  St.  276 ;  State  o. 
ing  and  entering  a  house  with  intent  Connor,  30  Ohio  St.  405 ;  State  v. 
to  steal.  R.  v.  Reid,  2  Den.  C.  C.  89  ;  Smalls,  11  S.  C.  262;  Hoskins  v.  State, 
1  Bug.  Law  &  £q.  599.  See  Speers  v.  11  Qa.  92 ;  Murphy  p.  State,  47  Mo. 
Com.,  17  Orat.  570.  274;    SUte  v,  Fancher,   71  Mo.  460; 

*  Scott  V.  SUte,  60  Miss.  268,  see  SUte  v.  Myers,  10  Iowa,  448 ;  SUto  v, 
SUto  V.  Ryan,  15  Oregon,  512.  Harris,  11  Iowa,  414 ;   SUU  v.  Bran- 

*  R.  V.    Watkins,    2    Moody,    217.  non,  50  Iowa,  372 ;   Watson  v.  State, 

*  Supra,  §  162.  39  Ohio  St.  123 ;    SUU  v.  House,  55 

*  Supra,  §247;  lufk-a,  §  742 ;  Whart.  Iowa,  466;  SUU  v.  Gray,  29  Minn. 
Crim.  Bt,  §S  134,  138  ;  R.  p.  Boweh,  1  142 ;  SUU  v.  Bergman,  6  Oregon,  341 ; 
Den.  C.  C.  21 ;   R.  v.  Jennings,  1  Cox  StaU  v.  Carr,  6  Oregon,  133 ;   SUU  v. 
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said,  may  be  a  distinct  oflfence ;  keeping  a  gaming-table  and  induc- 
ing otters  to  bet  upon  it,  may  constitate  a  distinct  offence ;  for 
either  unconnected  with  the  other  an  indictment  will  lie  ;^  yet  when 
both  are  perpetrated  by  the  same  person  at  the  same  time,  they 
may  be  coupled  in  one  count.*  An  indictment,  also,  for  keeping 
and  maintaining,  at  a  place  and  time  named,  ^^  a  certain  building,  to 
wit :  a  dwelling-house,  used  as  a  house  of  ill-fame,  resorted  to  for 
prostitution,  lewdness,  and  for  illegal  gaming,  and  used  for  the 
illegal  sale  and  keeping  of  intoxicating  liquors,  the  said  building,  so 
used  as  aforesaid,  being  then  and  there  a  common  nuisance,"  may 
be  sustained,*  and  so  of  several  successive  statutory  phases  of  mak- 
ing, forging,  and  counterfeiting^  of  causing  and  procuring  to  be 
falsely  made,  forged  and  counterfeited,  and  of  wtlUngly  aiding  and 
assisting  in  the  said  false  making,  forging,  and  counterfeiting.^  It 
is  admissible,  also,  to  charge  that  the  defendant  ^^  administered,  and 
caused  to  be  administered,"  poison,  etc.*  ^^  Obstruct  or  resist'* 
process  may  be  joined,  so  as  to  read  ^^  obstruct  and  resist"  in  the 
indictment.'  It  is  also  not  duplicity  to  charge  that  the  defendant 
did  ^^  offer  to  vend  and  to  sell,  and  to  cause  to  be  furnished  to  and 
for  one  A.  C,  a  certain  paper,  being  a  lottery  ticket,"  etc.  ;^  or  that 
he  did  ^^  torment,  maim,  beat,  and  wound"  an  animal.*  And  in  an 
indictment  on  the  Massachusetts  Rev.  Stats,  c.  68,  §  2,  by  which 
the  setting  up  or  promoting  of  any  of  the  exhibitions  therein  men- 

Palmeri  32  La.  An.  665 ;   demons  v.  Grej,  2  Graj,  501 ;    State  v.  Prioe,  6 

State,  4  Lea,  23 ;   Thompson  v.  State,  Halst.  203 ;  Angel  v.  Com.,  2  Ya.  Cas. 

30  Tex.  356 ;  Copping  v.  SUte,  7  Tex.  231 ;  Rasniok  v.  Com.,  Ibid.  356  ;  Mao- 
Ap.  59  See  Com.  v.  Niohola,  10  Alien,  key  v.  State,  3  Ohio  St.  363 ;  Jones  r. 
199  ;  Ferrell  v.  SUte,  2  Lea,  25.  SUte,  1  MoHull.  236 ;  Hoskins  v.  SUte, 

>  See  State  v.  Fletcher,  18  Mo.  425.       11  Ga.  92 ;  Wlngard  v.  SUte,  13  Ga. 

>  Hinkle  v.  Com.,  4  Dana,  518.  396 ;  SUte  v.  MoCoUmn,  44  Mo.  343 ; 
s  Com.  V.  BaUou,  124  Mass.  26 ;  SUte    People  v,  Tomlinson,  35  Cal.  503.    See, 

V.  Carver,  2  R.  I.  285 ;  State  v.  Adam,    as  taking  a  narrower  view.  State  v. 

31  La.  An.  717.  So  as  to  advertising,  Haven,  59  Vt.  339 ;  SUte  v.  McCormack, 
exposing  to  sale,  and  selling  lottery    56  Iowa,  585. 

tickets.    Com.  v.  Gillespie,  7  S.  &  R.  >  Ben.  v.  SUte,  22  Ala.  9. 

469  ;   SUU  v.  MoWilliams,  7  Mo.  Ap.  >  Slicker  v.  SUte,  8  £ng.  (13  Ark.) 

99 ;  see  Read  v.  People,  86  N.  Y.  381.  397.    See,  also,  SUte  v.  Looklear,  1  Bns- 

«  Sapra,  §  162;  Whart.  Crim.  Law,  bee,  205.    Sapra,  $  228. 

9th  ed.  §  727  ;  R.  v.  North,  6  D.  &  R.  ^  Read  v.  People,  86  N.  Y.  381.    See 

143 ;   U.  S.  V.  Armstrong,  5  Phil.  R.  Com.  v.  Atkins,  136  Mass.  160. 

273 ;  State  v,  Hastings,  53  N.  H.  452 ;  >  SUte  v.  Haskell,  76  Me.  399. 
SUte  V.  Morton,  27  Yt.  310 ;   Com.  v. 
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tioned,  wiihoat  license  therefor,  is  prohibited,  it  is  not  duplicity  to 
allege  that  the  defendant  *^  did  set  np  and  promote"  such  an  exhibi- 
tion.^ In  such  oases  the  offences  are  divisible,  and  a  verdict  may 
be  had  for  either.* 

Where  a  statate  requires  a  license  from  A.  or  B.,  the  indictment 
following  the  statute  must  negative  a  license  from  either  A.  or  C 

§  252.  In  all  cases  of  larceny,  and  like  offences,  several  articles 
may  be  joined  in  a  count,  the  proof  of  either  of  which 
will  sustain  the  indictment,^  though  where  a  variety  of  ^^sain'' 
articles  are  stolen  at  the  same  time  and  place,  and  from  be  joined 
the  same  individual,  it  has  been  held  that  the  stealing  of 
such  articles  at  the  same  time  and  place  is  only  one  offence,  and 
must  be  so  charged.^    It  has  been  even  ruled  that  the  same  count 
may  join  the  larceny  of  several  distinct  articles,  belonging  to  dif- 
ferent owners,  where  the  time  and  the  place  of  the  taking  of  each 
are  tiie  same.*    This,  however,  has  been  properly  denied  ;^  and  when 
averred  to  be  at  distinct  times,  the  count  is  unquestionably  double.* 

I  Ck>m.  V.  Twitchell,  4  Cnsh.  74.  82  Ken.  250 ;    SUto  v,  Williams,  10 

•  See  infra,  §  742;  Whart.  Crim.  Humph.  101;  Lorton  v.  SUte,  7  Mo. 
Law,  9th  ed.  §  727 ;  Whart.  Grim.  Bv.  55  ;  State  v.  Johnson,  3  Hill,  S.  C.  1 ; 
§  154.  See,  however,  SUte  v.  Bach,  25  State  v.  Bvans,  23  S.  C.  209 ;  State  v. 
Mo.  Ap.  554.  McAnultj,  26  Kan.  533. 

A  neglect  hj  snpenriBors  of  roads  In  Maine  it  has  been  ruled  that  a 

both  to  open  and  repair  roads  may  be  count  charging  a  larceny  of  bank  bills 

charged  in  one  count  of  an  indictment  each  of  a  denomination    and   value 

against  them.    Bdge  v.  Com.,  7  Barr,  stated,  and  of  a  pocket-book  and  knife, 

275.  "of  the  goods,  chattels,  and  monej  of 

Under  a  statute  making  it  an  offence  J.  8.  K.,'*  etc.,  contains  a  sufficient  de- 

to  **  send  or  oonvej"  an  Indecent  let-  scriptlon  of  the  property,  and  is  not 

ter,  it  is  duplicity  to  charge  "  send  and  bad  for  duplicity.    Stevens  v.  State,  62 

convey,''  the  "sending'*  and  "con-  Me.  284. 

veying"  having   different  meanings.  *  Ibid. ;- and  see,  particularly,  infra, 

Larison  v.  State,  49  N.  J.  L.  259  ;  sec?  $  470. 

quaere,  *  Inftra,  §  470 ;  see  Hoiles  v,  U.  S.,  3 

*  Supra,  $  240.  McArth.  370 ;   Smith  v.  SUte,  63  Ga. 
«  Supra,  §  212 ;  infra,  §  470 ;  Whart.  168 ;  Dodd  v.  SUte,  10  Tex.  Ap.  370. 

Crim.  Ev.  §  132 ;  State  v.  Cameron,  40  t  SUte  v.  Thurston,  2  McMuU.  382 ; 

Vt.  555  ;    Com.  v.  Williams,  2  Cush.  Com.  v,  Andrews,  2  Mass.  409  ;  Casey 

683 ;  Com.  v.  Bastman,  2  Gray,  76 ;  Com.  v.  People,  72  N.  Y.  393 ;  infra,  §  740 ; 

V.  O'Connell,  12  Allen,  451 ;   Sute  v,  and  see  Whart.  Crim.  Law,  9th  ed.  §§ 

Hennessey,  23  Ohio  St.  339 ;  SUte  v,  931,  948. 

Bishop,  98  N.  C.  778;  Leslie  v.  Com.,  *  SUte  v.  Newton,  42  Yt.  537. 
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§  253.  Laying  several  overt  acts  in  a  count  for  high  treason  is 
not  duplicity,^  because  the  charge  consists  of  the  com- 
cumuiatiye  passing,  etc.,  and  the  overt  acts  are  merely  evidences  of 
^d^n^ts  ^^  ^  ^^^  ^®  ^^^^  ^  ^  conspiracy.  A  coant  in  an  indict- 
andagen-  ment,  charging  one  endeavor  or  conspiracy  to  procure 
the  commission  of  two  offences,  is  not  bad  for  duplicity, 
because  the  endeavor  is  the  offence  charged.*  The  same  rule  exists 
where  assaults  and  other  offences  with  several  intents  are  charged.' 
It  is  80,  as  we  have  seen,  where  forging  a  note  and  forging  an  in- 
dorsement are  joined.^  It  is  admissible,  also,  to  state  cumula- 
tively several  weapons  by  which  a  wound  has  been  inflicted  f  and 
those  not  proved  may  be  rejected  as  surplusage.^ 

Various  means  used  in  committing  the  offence  may  be  joined 
without  duplicity.^ 

§  254.  A  man  may  be  indicted  for  the  battery  of  two  or  more 

persons  in  the  same  count,'  or  for  libel  upon  two  or  more 

dou1)iebai^  persons,  where  the  publication  is  one  single  act;*  or  for 

teries,  selling  liquor  to  two  or  more  persons,**  or  in  several 

1  Keljng,  8.  v.   Blan,  69  Mo.  317.    Supra,  §§  158, 

•  R.  V.  FoUer,  1  6.  &  P.  181 ;  R.  v.    212  a.    Infra,  §  1297. 

Bjkerdike,  1  M.  &  Rob.  179 ;  People  v.        *  Ckmi.  v.  Brown,  14  Graj,  419 ;  State 

Milne,  61  Cal.  71.  v.  McDonald,   37   Mo.   13 ;   People  v. 

•  R.  V,  Dawflon,  1  Eng.  Law  &  Eq.  Casey,  72  N.  T.  393.  See  Whart. 
62 ;  R.  V.  Cos,   R.  &   R.  362 ;   R.  v.  Grim.  Ey.  §§  134,  138. 

Davis,  1  C.  &  P.  306 ;  R.  v.  Smith,  4  G.  •  R.  v.  Benfield,  2  Burr.  983 ;  R.  p. 

&  P.  669  ;  R.  V.  Gillow,  1  Moody  G.  C.  Giddings,  C.  &  M.  634 ;  Com.  v,  O'Brien, 

85 ;  R.  V.  Hill,  2  Moody  C.  C.  30  ;  R.  v.  107  Mass.  208 ;  Kenney  v.  State,  5  R. 

Bait,  6  C.  &  P.  329 ;  State  v.  Moore,  12  I.  385 ;  Fowler  v.  State,  3  Heisk.  154. 

N.  H.  42 ;  Com.  v.  MoPike,  3  Cosh.  See  2  Str.  890 ;   2  Ld.  Raym.  1572 ; 

181;   People  v.  Curling,  1  Johns.  R.  (State    v.  McClintock,    8   Iowa,  203, 

320 ;  State  v,  Dineen,  10  Minn.  407 ;  contra)  ;  and  so  of  a  doable  shooting  or 

People  v.  Milne,  61  Cal.   71 ;  Whart.  stabbing.    Com.    v,    McLanghlin,    12 

Grim.    Law,  9th  ed.   §  119 ;  Whart.  Gush.  615 ;  Shaw  v.  State,  18  Ala.  547. 

Grim.  Ev.  $  135.  See  Ben  v.  Stote,  22  Ala.  9 ;  R.  v.  Soott, 

«  Sapra,  §§  250  ff.    Sprouse  v.  Com.,  4  B.  &  8.  368.    Infra,  §§  468,  492. 

81  Va.  374.  •  Infra,  §  468 ;  R.  v.  Jenour,  7  Mod. 

B  People  V.  Casey,  72  N.  T.  398;  400;  2  Bnrr.  983;  State  c.  Atchison,  8 

Stote  V,  Jaokson,  39  Ohio  St.  37  ;  Wil-  Lea,  729.    See  State  v,   Womack,   7 

Hams  V.  Stote,  59  Ga.  401 ;  Gonsalee  v.  Gold.    (Tenn.)    508.     So  where    two 

State,  5  Tex.  Ap.  584 ;  and  cases  oited  horses  are  overdriven  in  one  team.  Peo- 

supra,  S  212  a.  pie  v.  Tindale,  10  Abb.  Pr.  N.  §  374. 

•  U.  S.  V.  Patty,  9  Biss.  429  ;  Stote  »  Stote  v.  Anderson,  8  Rldh.  172 ; 

Stote  V.  Bielby,  21  Wis.  204.    See,  tot 

178 


CHAP.  III.]  INBIOTlf BNT :   DUPLIOITT.  [§  255. 

forms,^  without  rendering  the  count  bad  for  duplicity,   i^is^or 
And  it  is  said  tliat  burning  several  houses  by  one  fire 
can  be  joined.* 

Whether  the  killing  of  two  persons  by  one  act  is  one  offence  is 
hereafter  discussed.' 

§  255.  Duplicity,  in  criminal  cases,  may  be  objected  to  by  special 
demurrer,^  perhaps  by  general  demurrer ;  or  the  court, 
in  general,  upon  application,  may  quash  the  indictment ;   is^oal^ 
but  the  better  view  is  that  it  cannot  be  made  the  subject  yerdfct!^ 
of  a  motion  in  arrest  of  judgment,  or  of  a  writ  of  error ;' 
and  it  is  in  any  view  cured  by  a  verdict  of  guilty  as  to  one  of  the 
offences,  and  not  guilty  as  to  the  other,*  and  by  a  nolle  prosequi  as 
to  one  member  of  the  count.'    But  when  two  repugnant  offences, 
requiring  different  punishments,  are  introduced  in  one  count,  judg- 
ment may  be  arrested.'        ^ 

a   cognate   cue,  Walter   v.   Com.    6  8. 935 ;  U.  8.  v.  Bayand,  21  Blatoh.  217, 

Weeklj  Notes,    3S9;    Whart.    Ciim.  2S7;  16  Rep.  520;  Com.  v.  Tuok,  20 

Law,  9ih  ed.  §  1515.  Pick.  356 ;  State  v.  JohnBon,  3  HUi  S. 

An  indictment  for  selling  spiritnonB  C.  1 ;  Simons  v.  State,  25  Ind.  331 ; 

liqnora  without  a  license  charged  that  State  v.  Brown,  8  Humph.  89 ;  Scruggs 

the  defendant,  at  his  storehouse  and  v.  State,  7  Bast.  38 ;  Forrest  v.  State, 

dwelling-house  in  Pennsboro,  in  said  13  Lea,  103 ;  People  v.  Shotwell,  27 

county,  did  seU,  etc. ;  and  it  was  held  Cal.  394 ;  Tucker  v.  State,  6  Tex.  Ap. 

on  motion  to  quash,  that  it  was  not  251.    Infra,  §  777 ;  but  see  contra,  when 

Intended  to  charge  two  distinct  sales  there  is  a  confusion  of  averments,  R.  v, 

at  different  places,  but  rather  to  de-  Cook,  1  R.  &  R.  176 ;  State  v.  Fowler, 

scribe  the  store  and  dwelling-house  as  28  N.  H.  184 ;  Com.  v.  Powell,  8  Bush, 

constituting  one  building,  and  one  and  7 ;  State  v,  Howe,  1  Rich.  260 ;  Terr  v. 

the  same  place ;  and,  therefore,  there  Hejwood,  2  Wash.  Terr.  181,  and  cases 

were  not  two  distinct  offences  charged  cited  supra,  §  243.    As  to  curing  by 

in  the  same  count.    Conley  v.  State,  5  verdict,  see  infra,  $  759. 

W.  Va.  522.    Compare  Whart.  Crim«  «  R.  v,  Quthrie,  L.  R.  1  C.  C.  241 ; 

Law,  9th  ed.  $  1515.  SUte  v.  Miller,  24  Conn.  522 ;  State  v. 

1  Osgood  V.  People,  39  N.  T.  449.  Merrill,  44  N.  H.  624. 

•  Woodford  V.  People,  62  N.  Y.  117.  ^  SUte  v.  MerriU,  44  N.  H.   624 ; 
Infra,  §  469.  SUte  v.  Buck,  59  Iowa,  382,  and  cases 

*  Infra,  §  468.  cited.    Infra,  S  383. 

«  Ellis  o.  Com.,  78  Kj.  130 ;  People  v.  *  Cases  cited  infra,  §  256 ;  and  see 

Quoise,  56  Ca}.  396 ;  SUte  v.  Goodwin,  SUte  v.  Nekon,  8  N.  H.  163 ;  modified 

33  Kans.  538.  hy  SUte  v,  Snjder,  50  N.   H.   150 ; 

>  Nash  9.  R.,  9  Cox  C.  C.  424 ;  4  B.  &  Com.  v.  Holmes,  119  Mass.  198. 
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§  256.]  PLSADIKG  AND  PRACTIOB.  [CHAP.  in. 

Xni.  REPUGNANCY. 

§  256.  When  one  material  averment  in  an  indictment  is  contra- 
dictory to  another  the  whole  is  bad.^  Thns,  to  adopt 
teriai  aver-  One  of  the  old  illustrations,  if  an  indictment  charge  the 
Sm^wttt  defendant  with  having  forged  a  certain  writing,  whereby 
*iidictment  one  person  was  bound  to  another,  the  whole  will  be 
vicious,  for  it  is  impossible  any  one  can  be  bound  by  a 
forgery,* 

A  relative  pronoun,  also,  referring  with  equal  uncertainty  to  two 
antecedents  will  make  the  proceedings  bad  in  arrest  of  judgment. 
But,  as  is  elsewhere  seen,  every  fact  or  circumstance  laid  in  an  in- 
dictment, which  is  not  a  necessary  ingredient  in  the  offence,  may  be 
rejected  as  surplusage.' 

That  disjunctive  statements  are  inadmissible  has  been  elsewhere 
seen.^ 

Where  counts  are  repugnant  a  general  verdict  cannot  be  sus- 
tained ;'  though  it  is  otherwise  when  they  represent  varying  phases 
or  stages  of  the  same  offence.* 

>  2  Hawk.  0.  25,  s.  62 ;  R.  v,  Harris,  quickness  and  the  other  merelj  preg- 
1  Den.  C.  C.  461 ;  T.  &  M.  177 ;  State  nanoj,  and  one  count  averred  the  abov- 
V,  Haven,  59  Vt.  399  ;  Com.  v.  Law-  tion  of  the  mother  and  the  other  of  the 
less,  101  Mass.  32.  child,  the  Supreme  Ck>nrt  refused  to  re- 

'  3  Mod.  104;   2  Show.  460.    See  verse  on  the  ground  of  repugnancy. 

Mills  V,  Com.,  13  Penn.  St.  634.  Mills  v.  Com.,  13  Penn.  St.  634. 

Repugnancy  has  been  held  to  exist       An  indictment  charging  an  assault 

where  an  indictment  charged  an  of-  with  three  weapons— a  pair  of  tongs,  a 

fence  to  have  been  committed  in  No-  hammer,  and  an  axe-handle— -is  not 

vember,  1801 ,  and  in  the  twenty-fifth  void  for  repugnancy.    State  d,  McDon- 

year  of  American  Independence  (State  aid,  67  Mo.  13 ;  supra,  §§  158,  212  a. 
V.  Hendricks,  Ck>n.  R.  369),  and  where        ^  Supra,  §§  161,  228. 
the  crime  was  laid  to  have  been  com-        Where  one  count  charges  the  offenoe 

mitted  A.  D.  1830.    Serpentine  v.  State,  to  have  been  committed  in  one  county 

I  How.  Miss.  R.  260.  and  another  count  charges  it  in  another, 

>  Supra,  §§  158,  253-4 ;  Whart.  the  general  rule  is,  that  the  counts  are 
Crim.  Ev.  §§  138  et  aeq, ;  1  Ghitty  on  repugnant,  and  the  indictment  will  be 
Pleading,  334,  335  ;  R.  v.  Craddock,  2  quashed  on  motion,  or  the  prosecutor 
Den.  C.  C.  31 ;  T.  k  M.  361 ;  State  v.  be  compelled  to  elect  which  he  wiU  pro- 
Cassety ,  1  Richards,  91 ;  State  v,  Smolls,  oeed  on.    State  o.  Johnson,  5  Jones  (N. 

II  S.  C.  262.  C),  221. 
Where  there  was  a  general  verdict  of       ^  Infra,  §  737. 

guilty  on  an  indictment  for  procuring  a       <  Ibid. ;  infra,  §§  285  €t  teq* ;  State 
miscarriage,  in  which  one  count  averred    v,  Mallon,  75  Mo.  355. 
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OHAP.  IIL]        INDICTMENT :   TBOHNIOAL  AYSRMBNTS. 


[§  260. 


XIY.   TECHNICAL  AVERlfENTS. 


1. 


"Tratpoboublt,"  §  257. 
2.  *'  Fblomioublt  did  kill,"  '*  Malicb 

▲FOBBTHOnOHT,"  **StBIKS,"  §  260, 
3.  "FbLONIOUBLT,"— WHBN  NB0B88ABT, 
AND  WHBir    rr    mat  BB  DISOHABaSD 

a8  subplusaqb,  §  261. 
4.  "Ravish,"     "Cabnallt     knbw," 
"  Foboiblt,"  "  Falbblt,"  §  268. 


5.  "  Falsblt,"  §  264. 

6.  "  BUBOLABIOUBLT,"  §  265. 

7.  "  Takb  and  oabbt  aw  at,"  §  266. 

8.   "VlOLBNTLT     Ain>     AGAINST     THB 

Will,"  §  267. 
9.  "  Unlawfullt,"  §  269. 
10.  "Foboiblt  and  with  a  Stbono 
Hand,"  §  270. 


§  257.  In  iDdictmenta  for  treason,  the  oflfenoe  mast  be  laid  to  have 
been  committed  traitorouBly ;  but  if  the  treason  itself  be   j^  treason 
laid  to  have  been  so  committed,  whether  it  consist  in  ''  tnitor- 
levying  war  against  the  supreme  authority  or  otherwise,   mast  be 
it  is  not  necessary  to  allege  every  overt  act  to  have  been  ^^'^' 
traitorously  committed.^ 

§  258.  In  an  indictment  for  murder,  it  must  be  alleged  that  the 
offence  was  committed  of  the  defendant's  malice  afore-   <(  yi^i^Q 
thought,  words  which  cannot  be  supplied  by  Ihe  aid  of    a^ore- 
any  other ;  and  if  this  averment  be  omitted,  or  if  the   essential  to 
defendant  be  merely  charged  with  killing  and  slaying   °^'*"^®^- 
the  deceased,  the  offence  will  amount  to  no  more  than  manslaughter.' 
But  the  want  of  these  words  in  an  indictment  for  an  assault  with 
intent  to  kill  will  not  be  fatal  on  arrest  of  judgment.' 

§  259.  Where  the  death  arises  from  any  wounding, 
beating,  or  bruising,  it  has  been  said  that  the  word   J^g^?" 
^^  struck"  is  essential,  and  that  the  wound  or  bruise  must  essential  to 

wound. 

be  alleged  to  have  been  mortal.^ 

§  260.  The  word  ^^  feloniously"  is  at  common  law  essential  to  all  in- 
dictments for  felony,  whether  at  common  law  or  statutory,'  although 

>  Cranbourn'B  case,  4  St.  Tr.  701 ;  'See  Whart.  Grim.  Law,  9th  ed.  §§ 

Salk.  633  ;  East  P.  G.  116.  518  et  seq.;  2  Hale,  184  ;  2  Inst.  319  ; 

•  1  Hale,  450,  466  ;  East  P.  G.  345 ;  2  Hawk.  o.  23,  b.  82 ;  Gro.  J.  635 ;  5  Go. 
Whart.  Grim  Law,  9th  ed.  §§  517  et  seq, ;  122 ;  Lad's  case,  1  Leaoh,  112. 
McElroj  V.  State,  14  Tex.  Ap.  235.  A  >  B.  v.  Gray,  L.  h  G.  365  ;  Gom.  v. 
killing  by  miBadventure,  or  chance  Weidenhold,  112  Penn.  St.  584  ;  Mears 
medley,  is  described  to  have  been  done  v.  Gom.,  2  Grant,  385  ;  State  v.  Brister, 
«( caaaally  and  by  misfortune,  and  1  Houst.  150 ;  Soadder  v.  State,  62  Ind. 
against  the  will  of  the  defendant."  See  13 ;  SUte  v.  Roper,  88  N.  G.  656 ;  State 
Bute  V,  Rabon,  4  Rich.  260.  v.  Mardook,  9  Mo.  730  ;  SUte  v.  Gilbert, 

*  Gross  V.  SUte,  55  Wis.  262.    See  24  Mo.  380 ;  Bowler  v.  State,  41  Miss. 
Whart.  Grim.  Law,  9th  ed.  §  644.  570 ;    Wile    v.   SUte,   60    Miss.   260 ; 
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§  261.]  PLBADura  and  praotiob.  [chap.  hi. 

the  reason  for  the  term  being  purely  arbitrary,^  it  is  no  longer 

necessary  unless  prescribed  by  statute,  or  unless  de- 

oiMiy^'^eft.     scribing  a  common  law  or  statutory  felony.*    But  in  all 

sentiaito      common  law  felonies  it  is.  at  common  law.  essential 

felony. 

Thus,  in  an  indictment  for  murder,  it  is  at  common  law 
requisite  to  state  as  a  conclusion  from  the  facts  previously  averred 
that  the  said  defendant,  him,  the  said  C.  D.,  in  manner  and  form 
aforesaid,  feloniously  did  kill  and  murder.* 

§  261.  If  an  act  be  charged  to  have  been  done  with  a  felonious 

intent  to  commit  a  crime,  and  it  appears  upon  the  face 
"feioDi-  of  the  indictment  that  the  crime,  though  perpetrated, 
can  be  re-  would  not  have  amounted  to  a  felony,  the  word  feloni- 
8unS^iw«e    ^^®»  being  repugnant  to  the  legal  import  of  the  offence 

charged,  may  be  rejected  as  surplusage.^ 

Edwards  v.  SUte,  25  Ark.  444.   It  has,  Curtis  v.  People,  1  Breese,  199  ;  and 

however,  been  held  that  when  a  statute  see  Whart.  Crim.  Law,  9th  ed.  §  644. 
creating  a  felon j  does  not  use  the  term        In  all  oases  of  mayhem,  the  words 

*'  feloniously,''  the  latter  term  may  be  feloniously  and  did  maim  are  reqnl 

omitted  in  the  indictment.    People  v.  site ;  1  Inst.  118 ;  2  Hawk.  c.  23,  ss 

Olivera,  7  Cal.  403 ;  Jane  v.  Com.,  3  15,  16,  etc ;  2  Hawk.  o.  25,  a.  55 

Meto.  (Ky.)  18.    The  word  *'felonl-  Com.    v.    Reed,    3   Am.    L.    Joum 

ously"  may  be  sometimes  dispensed  140;  Canada  v.  Com.,  22  Gk-at.  899; 

with  by  statute,  either  expressly  or  hj  State  v.  Brown.  60  Ho.  141 ;  Whart. 

implication.    Peek  v.  State,  2  Humph.  Crim.  Law,  9th  ed.  §  586 ;  though  it  Is 

78  ;  Butler  v.  State,  22  Ala.  43.  said  in  Massachusetts  that  the  offence 

1  The  term  was  originally  introduced  is  not  a  felony  (Com.  v.  Newell,  7 
in  order  to  exclude  the  offender  from  his  Mass.  244),  and  in  (Georgia,  to  be  only 
clergy ;  R.  v.  Clerk,  Salk.  377 ;  and  is  so  in  case  of  castration.  Adams  v.  Bar- 
not  essential  to  an  indictment  for  man-  rett,  5  Geo.  404. 
slaughter.  See,  as  to  gradual  disap-  *  Whart.  Crim.  Br.  §  148 ;  2  Bast 
pearance  of  distinction,  Whart  Crim.  P.  C.  1028 ;  Cald.  397 ;  Hackett  v. 
Law,  9th  ed.  §  22.  Com.,  15  Penn.  St.  95  ;  Com.  v.  Gable, 

s  SeeSteph.Cr.  Law,  §§56,  57«/M9.;  7  S.  &  R.  423;   People  v.  Jackson,  3 

SUte  V.  Felch,  58  N.  H.  1.  Hill  (N.  T.),  92 ;  People  v.  Whit«,  22 

s  Whart.  Crim.  Law,  9th  ed.  §§  518  Wend.  175 ;  Staeger  v.  Com.,  103  Penn. 

etseq,;  1  Hale,  450, 466 ;  4  Bl.  307;  Yel.  St.  469;  Lehman  r.  People,  1  Comst. 

205  ;  Cain  v.  State,  18  Tex.  387.  379  ;  Hess  v.  SUte,  5  Ohio,  1 ;  State  v. 

It  has  been  held  that  **  feloniously"  Sparks,  78  Ind.  166.     But  see  amtra 

is  not  essential  to  an  assault  and  bat-  Starkie's  C.  P.  169  ;   n.  r. ;   State  r. 

tery  with  intent  to  kill ;  Stout  v.  Com.,  Darrah,  1  Houst.  112 ;  Black  v.  Sute, 

11  S.  &  R.  177  ;  SUte  v.  Scott,  24  Vt.  2  Md.  376 ;  SUte  v.  Flint,  33  La.  An. 

27 ;  though  elsewhere  the  omission  was  1238 ;  SUte  v,  Edwards,  90  N.  C.  710 ; 

held  fatal.    Hears  v.  Com.,  2  Grant,  cf.  State  v.  Fletch,  58  N.  H.  1 ;  supra, 

385  ;    Scudder  v.  SUte,  62  Ind.   13 ;  §  249. 
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CHAP.  III.]        IKDIOTMBHT :    TSOHNIOAL  AYIRMBNTS.  [§  261. 

Where,  however,  a  count  on  its  face  is  for  a  complete  felony, 
it  has  been  doubted  whether  a  conviction  can  be  had  for  the  con- 
stituent misdemeanor.  In  England,  the  role  at  common  law  was 
that  such  a  conviction  could  not  be  had,  the  reason  being,  that  if  a 
misdemeanor  be  tried  under  an  indictment  for  a  felony,  the  defen- 
dant loses  his  right  to  a  special  jury  and  a  copy  of  the  bill  of 
indictment.^  In  this  country,  though  the  reason  fails,  the  principle 
that  under  an  indictment  for  a  felony  there  can,  at  common  law,  be 
no  conviction  for  a  misdemeanor,  has  been  followed  in  Massachu- 
setts,* in  Indiana,'  in  Tennessee,^  in  Maryland,'  and  in  Louisiana.' 
In  New  York,^  Pennsylvama,'  Vermont,'  New  Jersey,**  Ohio," 
North  Carolina,"  South  Carolina,*'  Michigan,*^  and  Arkansas,"  it 
has  been  held  that  the  English  reason  ceasing,  the  rule  itself  ceases. 
In  most  States  this  latter  position  is  now  established  by  statute,  if 
not  by  common  law." 

1  R.  V.  Woodhall,  12  Ck>x  G.  C.  240 ;  See  (km.  v.  Gable,  7  S.  &  R.  433 ;  and 

R.  V.  Cross,  1  Ld.  Rajm.  711 ;  3  Salk.  Whart.   Grim.    Law,   9th    ed.   §  542. 

193 ;  2  Hawk.  o.  47,  s.  6 ;  1  Ghittj  G.  That  on  an  indiotment  triable  exclu- 

L.  251,  639;  R.  r.  Walker,  6  G.  &  P.  slvelj  in  the  Ojer  and  Terminer,  in 

657 ;  R.  p.  Gisson,  2  G.  &  K.  781 ;  R.  v.  which  the  defendant  cannot  be  ezam- 

Reid,  2  Den.  G.  G.  88 ;  2  Eng.  Law  &  ined  as  a  witness,  he  cannot  be  oon- 

Bq.  473.    See  sapra,  §§  246-7.    Now,  victed  of  a  misdemeanor,  in  which  he 

however,  the  statute  of  1  Vict.  o.  85,  s.  ooald  be  examined  as  a  witness,  see 

11  (Lord  Denman's  Act)  enables  con-  Gom.  v.  Harper,  14  Weeklj  Notes,  10. 
▼iction  to  be  had  for  a  constituent  mis-       "  SUte  v.  Goj,  2  Aiken,  181 ;  SUte 

demeanor.  v.  Wheeler,  3  Vt.  344 ;  State  v.  Scott, 

s  Gom.  v.  Newell,  7  Mass.  245.    This  24  Vt.  129. 
has  been  corrected  bj  statute.    Gom.       ^  State  o.  Johnson,  1  Vroom,  185. 
V.  Drum,  19  Pick.  479 ;  Gom.  v.  Scan-      ^  State  v.  Hess,  5  Ohio,  1 ;  Stewart 

nel,  11  Gush.  547.    See  supra,  §  249.  o.  SUte,  5  Ohio,  242. 

s  State  V.  Kennedy,  7  BUokf.  233 ;       »  SUte  v.  Watts,  82  N.  G.  656 ;  see, 

Wright  r.  State,  5  Ind.  527.  however,  SUte  v,  Durham,  72  N.  G. 

<  State  V.  Valentine,  6  Yerg.  533.  747 ;  SUte  v.  Upchurch,  9  Ired.  455. 

B  Black  V.  SUte,  2  Md.  376;  aff.  in       »  SUte  v.  Gaffnej,  Rice,  431 ;  SUte 

Barber  v.  SUte,  50  Md.  161 ;  though  v.  Wimberly,  3  McGord,  190. 
see  Burke  o.  SUte,  2  Har.  &  J.  426 ;       i<  Rogers  v.  People,  34  Mich.  345. 
SUte  V,  Sutton,  4  Gill,  494.    Supra,       ^  Gameron   v.    SUte,    8    Eng.     (13 

§247.  Ark.)  712. 

•  SUte  r.  Flint,  33  La.  An.  1238.  »  Supra,  §  158 ;  Whart.  Grim.  Ev. 
T  People  V.  White,  22  Wend.  175 ;  §  148 ;  Gom.  v.  Squires,  1  Met.  258 ; 

People  9.  Jackson,  3  Hill  (N.  Y.)  92 ;  Gom.  v.  Scannel,  11  Gush.  (Mass.)  547. 

Lohman  v.  People,  1  Gomst.  379.    See  So  in  MinnesoU.    SUto  v.  Grummej, 

supra,  §  249.  17    Minn.    72.      In   North    Garolina. 

•  Hunter  p.  Ck>m.,  79  Penn.  St.  503.  SUte  v.  Purdie,  67  N.  G.  26,  326.    See 
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§  263.]  PLBADINO  AND  PBAOTIOJL  [CHAP.  IH. 

§  262.  AttemptSy  by  the  statotes  of  England  and  most  of  the 

United  States,  are    made    substantive    offences,  even 

(^eTcon-      where  they  do  not  exist  as  such  at  common  law.    And 

ma^be         ^^  ^^  ^^^^  Statutes,  the  jury  in  most  instances — 

hadofai^     even  in  indictments  for  felony  —  may  convict  of  the 

™^ '         attempt.^ 

§  263.  In  indictments  of  rape,  the  words  <^  feloniously  ravished" 
(« j^^^^„  are  essential,  and  the  word  rapuit  is  not  supplied  by  the 
and ''  for-     words  caTTMlitef  cognovit  ^  and  it  seems  that  the  latter 

dblv"  ar6 

essential  to  words  are  also  essential  in  indictments,'  though  the 
^^^'  contrary  has  been  ruled  in  the  case  of  an  appeal.^    The 

usual  course  in  an  indictment  for  rape  is  to  aver  that  it  was  com* 
mitted  forcibly,  and  against  the  will  of  the  female,  and  therefore  it 
would  not  be  safe  to  omit  the  averment,'  though  in  Pennsylvania 
the  omission  was  held  not  to  be  fatal,  in  a  case  where  ravish  and 
carnally  know  were  introduced.'  In  an  indictment  for  an  unnatural 
crime,  the  descriptive  words  of  the  statute  taking'  away  clergy, 
must  be  used ;  and  it  is  not  sufficient  to  say  contra  naturae  or  dinem 
rem  habuit  veneream  et  camoditer  coffnomt^ 

State  V,  npohnroh,  9  Ired.  455.    In  eqaivalent,  of  the  same  legal  import, 

Iowa.    State  v,  McNallj,  32  Iowa,  580,  or  sabstantially  the  same  as  *'  wilfully 

And  in  Texas.    Joraeoo  v.  State,  6  Tex.  and  malioionslj."     State  v.  Gove,  34 

Ap.  238.  N.  H.  510;  though  see  supra,  §  235; 

1  Whart.  Grim.  Law,  9th  ed.  §  173 ;  Whart.  Grim.  Law,  9th  ed.  §  686. 

and  see  infra,  §§  742  et  s^q.t  as  to  rer-  '  Gongleman  •  v.  People,  3    Parker 

diet.    Burke  v.  State,  74  Ala.  399.  G.  R.  (N.  T.)  15  ;  1  Hale,  628 ;  2  Hale, 

An  indiotment   for    arson    charged  184;  1  Inst.  190;  2  Inst.  180.    See, 

that  the  defendants  "  feloniously,  wil-  howq^er,  State  v.  Meinhart,   73  Mo. 

fuUj,  and  unlawfully*'    set   fire  to,  562. 

burned,  and  consumed  a  certain  build-  *  1  Hale,  632 ;  3  Inst.  60 ;  Go.  lit. 

ing  used  as  a  brewery  for  the  manu-  137 ;  2  Inst.  180. 

facture  of  beer.    It  was  held  that  the  <  11  H.  4, 13 ;  2  Hawk.  o.  23,  8.  79  ; 

indiotment  was   defective  in  not  al-  Staun.  81. 

leging  that  the  burning  was  malicious.  '  State  v,  Jim,  1  Dev.  142 ;  Whart. 

Kellenbeok    o.    State,    10   Md.    431.  Grim.  Law,  9th  ed.  §  573. 

Supra,  $  235.  •  Harman  v.  Gom.,  12  Serg.  &  R.  69 ; 

Where  a  statute  makes  criminal  the  and  see  Gom.  v,  Yogeriy,  8  Qray,  489  ; 

doiug  of  the  act  '*  wilfully  and  mali-  and  see,  for  fuller  discussion,  Whart. 

ciously,"  it  is  not  sufficient  for  the  in-  Grim.  Law,  9th  ed.  §  573. 

dictment  to  charge  that  it  was  done  ^  5  Elii.  c.  17,  3,  4 ;  W.  &  M.  c.  9, 

**  feloniously  and  unlawfully,*'  or  felo-  s.  2  ;  Post.  424;  Go.  Ent.  351 ;  3  Inst, 

niously,  unlawfully  and  wilfully ;  these  59  ;  1  Hawk.  c.  4,  s.  2. 

latter   terms  not  being  synonymous,  ^  East  P.  G.  480 ;  3  Inst.  59. 
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OHAP.  m.]        IHDIOTMSKT :  TECHNICAL  A VBBMSKTS.  [§  269. 

§  264.  In  an  indictment  for  perjury,  it  is  necessary  to   ^ 
charge  that  the  defendant  wilfully  and  corrupUy  swore  essential  to 
falsely.^    But  it  is  not  necessary  in  forgery.*  perjury. 

§  265.  In  burglary  the  essential  words  are  ^^  feloniously  and  bur- 
glariously broke  and  entered  the  dwelling-house,  in  the    ^^ 
night  time  ;'*  and  the  felony  intended  to  be  committed,  or  ousiy'^to 
actually  perpetrated,  must  also  be  stated  in  technical  ^"^^•^y- 
terms.'    But  ^'  burglariously"  is  not  necessary  in  statutory  house- 
breaking.^ 

§   266.  In  larceny,  the  words    feloniously  took  and  carried 
away  the  goods,'  or  took  and  led  away  the  cattle,  are   ^  rj,^^^ 
essential.     "The    property    of"    is    also    essential.'  and  carry 
These  terms  are  also  requisite  in  statutory  indictments  sentiai  to 
for  emberalement.^  ^*~^°y- 

§  267.  In  an  indictment  for  robbery  from  the  person,   "Violent- 
the  words  feloniously,  violently,'  and  against  the  will,   against  the 
are  essential;  and  it  is  usual,  though  it  is  said  to  be  un-  ^ntiaUo 
necessary,  to  allege  a  putting  in  fear.'  robbery. 

§  268.  Piracy  must  be  alleged  to  have  been  done  fe-  "  Pirati- 
loniously  and  piratically .''  piracy. 

§  269.  The  phrase  "  unlawful"  is  in  no  case  essential,  unless  it 
be  a  part  of  the  description  of  the  offence  as  defined  by   cc  uniaw. 
some  statute ;  for  if  the  fact,  as  stated,  be  illegal,  it  ^^1^^*"  ^"^ 
would  be  superfluous  to  allege  it  to  be  unlawful ;  if  the  gravative 
facts  stated  be  legal,  the  word  unlawful  cannot  render  it  ess^tiiu? 

1  See  fnUy  Whart.  Grim.  Law,  9th  held  that  '<  steal"  might  be  a  snbeti- 

ed.  §  1286.  tnte  ;  though  this  ruling  may  be  ques- 

*  State  V.  MoKieruan,  17  Nev.  224.  tioned ;  see  State  v,  Johnson,  30  La.  An. 

*  1  Hale,  549  ;  Portwood  r.  SUte,  29  Pt.  1.  305.  That  **  steal*'  may  be 
Tex.  47.  See  Ljon  r.  People,  68  HI.  omitted  see  State  v,  Lee  Ping,  10  Oreg. 
271 ;  SUte  v,  Curtis,  30  La.  An.  Pt.  27. 

ii.  814 ;  and  see  Whart.  Crim.  Law,  9th       ^  State  v,  Parker,  1  Honst.  c.  c.  9. 
ed.  §  814.  ^  Ck>m.  v.  Pratt,  132  Mass.  246. 

«  Tnllj  V.  Com.,  4 Met.  357  ;  SUte  v.        *  1  Hale,  534  ;  Post.  128 ;  3  Inst.  68. 

Meadows,  22  W.  Va.  766 ;  Sullivan  v.  But  see  Smith's  ease.  East  P.  C.  783, 

SUte,  13  Tex.  Ap.  462.  in  which  it  was  holden  that  violent^ 

B  1  Hale,  504;  2  Hale,  184;  R.  v.  is  not  an  essential  term  of  art.    See 

Middleton,  L.  B.  2  C.  C.  41 ;  Com.  v.  Whart.  Crim.  Law,  9th  ed.  §  857.    As 

Adams,  7  Gray,  43 ;  Rountree  v,  SUte,  to  '*  wilfully,"  see  Woolsej  v.  State,  14 

58  Ala.  381 ;  Gregg  v,  SUte,  64  Ind.  Tex.  Ap.  57. 

223 ;  Whart.  Crim.  Law,  9th  ed.  §  914.        >  Whart.  Crim.  Law,  9th  ed.  §  857. 
In  Green  v.  Com.,  Ill  Mass.  417,  it  was      ^  1  Hawk.  c.  37,  ss.  6, 10. 
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§  271.]  PLBADIKa  AND  PEACTIOB.  [OHAP.  III. 

indictable.^  The  same  obsenration  is  applicable  to  the  terms 
"wrongfully,"  "unjustly,"  "wickedly,"  "wilfully,"  "corruptly," 
to  **the  evil  example,"  "falsely,"  "maliciously,"  "fraudu- 
lently," and  such  like.'  Thus,  though  it  is  usual  to  allege  that  the 
party  falsely  forged  and  counterfeited,  it  is  enough  to  allege  that 
he  forged,  because  the  word  implies  a  false  making.  In  indictment 
for  libels,  it  is  sufficient  either  to  use  the  word  falsely  or  maliciously,' 
or  an  equivalent  epithet.  But  when  either  of  these  terms  is  part 
of  the  essential  definition  of  the  ofience,  it  cannot  be  dropped.^  And 
this  is  eminently  the  case  when  the  term  is  part  of  a  statutory  defi- 
nition.* 

§  270.  In  forcible  entry,  at  common  law,  the  defendants  must  be 
(I  Forci-  charged  with  having  used  such  a  degree  of  force  as 
biy''  and  amounts  to  a  breach  of  the  peace  .^  The  words,  "  with 
strong  strong  hand,"  are  indispensable.    But  it  is  sufficient  in 

ti^  to^for^  ^^^^  ^  indictment  to  aver,  that  the  defendants  unlaw- 
cibie  entry,  f^j  i^q j  yf\^}^  ^  strong  hand  entered  into  the  prosecutor's 

mills,  etc.,  and  expelled  him  from  the  possession  thereof  J  In  rape, 
also,  "  forcibly"  is  in  most  jurisdictions  essential.^ 

§  271.  The  practice  still  exists  of  introducing,  in  indictments  for 
forcible  injuries,  the  technical  words,  vi  et  armis  ;  but 
armi»'*  not  by  the  stat.  37  H.  8,  c.  8,  it  is  enacted  that  "  inquisitions 
essential.  ^^  indictments  lacking  the  words  vi  et  armia,  via.,  lactic- 
lisj  crdtellisy  arcvAus^  et  aagittisy  or  any  such  like  words,  shall  be 
taken,  deemed,  and  adjudged,  to  all  intents  and  purposes,  to  be  good 
and  effectual  in  law,  as  the  same  inquisitions  and  indictments  having 
the  same  words  were  theretofore  taken,  deemed,  and  adjudged  to 

« 

1  U.  S.  V.  DrisooU,  1  Low.  305  ;  State  §§  517,  839 ;  SUte  v.  Hartman,  8  Bazt. 

V.  Williams,  3  Foster  (N.  H.)  321 ;  384 ;  U.  S.  o.  Caruthera,  15  Fed.  Rep. 

SUte  V.  Conoord  R.  R.,  59  N.  H.  85 ;  309. 

State  V.  Vt.  R.  R.,  27  Yt.  103 ;  SUte  v.  *  Stj.  392 ;   2  Wms.  Saund.   242 ; 

Braj,  1  Mo.  126 ;    Capps  v.  SUte,  4  Starkie  C.  P.  86. 

Iowa,  502 ;  Stazey  v.  State,  58  Ind.  <  Ck)m.  v.  Turner,  8  Bosh,  1. 

514 ;  Shinn  v.  SUte,  68  Ind.  423 ;  SUte  «  Supra,  §  235. 

V.  Mulbisen,  69  Ind.  145;  Williams  v.  «  R.  v.  Wilson  et  al.,  8  T.  R.  357  ;  6 

SUte,  3  Heisk.    376.    See,  however,  Mod.  178 ;  Whart.  Crim.  Law,  9th  ed. 

conirot  under  present  Indiana  sUtuU,  $  1107. 

SUte  V.  Smith,  74  Ind.  557.    And  see  ^  Ibid. 

Woolsey  r.  SUte,  14  Tex.  Ap.  57.  >  Whart.  Cr.  Law,  9th  ed.  §  573. 

>  See  Whart.  Crim.  Law,  9th  ed. 
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CHAP,  in.]  IKDIOTMRNT :  OLBRIOAL  BBB0B8.  [§  278. 

be/'  These  words  are  therefore  superfluoiis,  even  where  the  crime 
is  of  a  forcible  nature,  and  were  unnecessary  at  common  law,  where 
the  injury  was  not  forcible.^  And  in  case  of  murder,  the  force  at 
common  law  is  implied  from  the  very  nature  of  the  offence.*  The 
stat.  87  H.  8,  c.  8,  is  in  force  in  Pennsylvania,'  in  New  Hampshire,^ 
in  Vermont,'  in  Massachusetts,'  in  North  Carolina,^  in  Tennessee,' 
in  Indiana,'  and  in  Louisiana,^'  and  in  these  States,  as  well  as  gen- 
erally in  this  country,  the  term  may  be  properly  omitted.^^ 

§  272.  ^<  Knowingly"  is  one  of  the  expletives  which,  when  fraud 
is  charged,  it  may  be  useful  to  insert."    For  although  It 
may  be  discharged  as  surplusage  if  unnecessary,  it  may  ingiy" 
be  sometimes  employed  to  help  out  an  otherwise  defec-  ^^ent. 
tive  allegadon  of  guilty  knowledge." 

XV.   CLBBIOAL  EKRORS. 

§  278.   Verbal  or  grammatical  inaeeuraeiea,  which  do  not  affect 
the  sense,  are  not  fatal."    Mere  misspelling  will  not  be  fatal,  as  in 

1  2  Lev.  221 ;  Cro.  Jao.  473 ;  3  P.  i«  R.  v.  Stokes,  1  Den.  C.  C.  307 ; 

Wms.  497 ;  Skixmer,  426 ;  2  Hawk.  o.  SUte  v.  Patterson,  68  Me.  473 ;  State  o. 

25,  B.  90.  Shaw,  58  N.  H.  74 ;  SUte  v.  Lookwood, 

s  2  Hale,  187 ;  1  Hawk.  o.  25,  s.  3 ;  58  Yt.  378 ;  Com.  v.  Burke,  15  Graj, 

1  Hale,  534 ;  3  Inst.  68 ;  Pnlton,  131  b;  408 ;  Shaj  v.  People,  22  N.  T.  317  ; 
SUte  V.  Pratt,  54  Vt.  484.  Phelps  v.  People,  72  N.  T,  334,  372  ; 

*  Roberts's  Dig.  34  ;  Ck>m.  v.  Martin,  Com.  v.  Moyer,  7  Barr,  439  ;  Perdue  v, 

2  Barr,  244,  in  which  ease  the  omission  Com.,  96  Penn.  St.  311 ;  Com.  v.  Ailstock, 
of  the  *'  vietamas^*  was  held  immate-  3  Grat.  650;  Laxier  v.  Com.,  10  Grat. 
rial.  708  ;  State  v.  Gilmore,  9  W.  Va.  641 ; 

*  SUte  9.  Kean,  10  N.  H.  347.  SUte  v.  Hedge,  6  Ind.  330 ;  Langdale 

*  SUU  o.  Manger,  15  Yt.  290 ;  2  Ty-    v.  People,  100  111.  263 ;  SUte  o.  Raj- 
ler,  166.  mond,  20  Iowa,  582 ;  SUte  v.  Haney,  2 

*  Com.  9.  Scannel,  11  Cash.  547.  Dev.  &  Bat.  400 ;  SUte  v.  Shepherd,  8 
T  SUte  V.  Dnnoan,  6  Ired.  236.  Ired.  195 ;  State  v.  Smith,  63  N.  C. 

*  Tipton  V,  SUte,  2  Yerg.  542  ;  Taj-    234 ;  SUte  v.  Davis,  80  N.  C.  384 ;  SUte 
lor  9.  SUte,  6  Hamph.  285.  v.  Coleman,  8  S.  C.  237 ;  SUte  v.  White, 

*  SUte  V.  Elliot,  7  Blaokf.  280.  15  S.  C.  331 ;  State  v.  Jefooat,  20  S.  C. 
»  Territory  v.  M'Farlane,  1  Martin,    383 ;  Williams  v.  SUte,  3  Heisk.  376 ; 

224.     See  State  v.  Thornton,  2  Rice's  Fortenberry  v.  SUte,   55  Miss.  403 ; 

Dig.  109.  Ward  v.  SUte,  50  Ala.  120 ;  Piokens  v. 

u  See  also  SUte  v.  Temple,  3  Fairf.  SUte,  58  Ala.  364;  SUte  v.  Karn,  16 

214.  La.  An.  183 ;  SUte  v.  Roes,  32  La.  An. 

>*  As  to  gdenteTf  see  supra,  §  164.  854  ;  SUte  v.  Morgan,  35  La.  An.  293 ; 

IS  1  SUrkieC.  P.  390 ;  Com.  v,  Hobbs,  SUte  v.  Bdwards,  19  Mo.  674 ;  State  v. 

140  Mass.  443.  Lee  Ping,  10  Oreg.  27 ;  Witten  v.  SUte, 
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§  273.]  PLBADIKG  AND  PBAOTIOB.  [OHAP.  III. 

writing  '' ffty-too''  for  ^^  fifty-two,''^  and  '^assalf'  for  "  assault,''* 

Verbal  In-  ^^^  "  ''*^*^'  ^^^  "  7nar«."*  The  omission  of  a  letter  in 
accuracies    the  prisoner's  name,  in  the  title  of  a  bill  found  by  a  ^and 

notaffect-      .       ^ ,         .  ,'  ,.  ...  .     c-   a 

iDg  sense  jury,  IS  not  a  good  ground  for  a  motion  in  arrest  of  judg- 
not  fa  .  |qqq(;^  ^  ^he  prisoner  had  pleaded  to  it,  and  had  been 
convicted  upon  it,  especially  where  the  name  is  properly  stated  in 
the  body  of  the  bill  of  indictment  itself;^  and  so  where  ^^  mark,"  in 
an  indictment  for  putting  a  false  mark  on  sheep,  was  written 
^^  make."'  As  a  rule  we  may  hold  that  false  spelling,  which  does 
not  alter  the  meaning  of  the  words  misspelt,  is  no  ground  for  arrest- 
ing judgment.*    It  is  otherwise  when  the  blunder  destroys  sense .^ 

4  Tex.  Ap.  70 ;  Stinson  v.  State,  6  Tex.  Earp.  41  Tex.  487 ;   Koontz  v.  State, 

Ap.  31 ;  Snow  v.  Stote,  6  Tex.  Ap.  274  ;  41  Tex.  570. 

SomerviUe  v.  State,  6  Tex.  Ap.  433;  i  State  v.  Hedge,  6  Ind.  333. 

Hntto  p.  State,  7  Tex.  Ap,  44 ;  Irvin  v,  >  SUte  v.  Crane,  4  Wis.  400. 

State,  Ibid.  109  ;  Henry  v.  State,  Ibid.  *  State  v.  Meyers,  86  Tenn.  203. 

388  ;  Brumley  v.  State,  11  Tex.  Ap.  «  SUte  v.  Dnstoe,  1  Bay,  377.  Infra, 

114;  and  see  partioolarlj,  as  a  sped-  §§  760  et  seq. 

men  of  how  mnoh  carelessness  can  be  >  State  v.  Davis,  1  Ired.  125. 

passed  bj  when  the  sense  is  preserved,  *  State  v,  Molier,  1  Dev.  263.    See 

Hackett  v.  Com.,  15  Penn.  St.  95.    See  State  v.  Caspary,  11  Richs.  356 ;  State 

snpra,  §S   167  ei  seq,;  infra,  §   760;  v.  Wimberly,  3  MoCord,  190;  State  o. 

Whart.  Crim.  Ev.  §§  114  et  seq.     As  to  Kam,  16  La.  An.  183 ;  SUte  v.  Carter, 

cnring  by  verdict,  see  infra,  §  759.  Conf.   Rep.   210 ;   S.   C.  2  Hay,  140, 

Thus,  in  an  indictment  for  selling  Taylor,  J.,  dissenting.     People  v,  St. 

spiritaons  liquors  by  the  small  meas-  Clair,  55  Cal.  524. 

ure,  without  license,  the  omission  of  In  a  bill  of  indictment  with  three 

theauxiliaryverb'*  did,"  which  should  counts,  if   in    the  third  count  it  is 

have  been  joined  with  the  words '*  sell  omitted  to  be  sUted  that  the  grand 

and  dispose  of,"  has  been  held  im-  Jury,  *'on  their  oath,"   present  (the 

material.    State  v,  Whitney,  15  Vt.  first  two  counts  being  regular  in  that 

298 ;   State  v.  Edwards,  19  Mo.   674.  respect),  the  objection  is  obviated  by 

In    an   Indictment,    however,    which  the  fact  that  the  record  sUtee  that  the 

charged  that  the  defendant   "  feloni-  grand  Jury  was  sworn  in  open  court, 

ously  utter  and  publish,  dispose  and  Huffman  v.  Com.,  6  Randolph,  685. 

pass,"  etc.,  etc.,  omitting  the  word  Thesubstitutionof  au"  for  *Hhe," 

**did"    before  utter,   etc.,   the  court  in  an  indictment  for  perjury,  was  held 

arrested  the  judgment  on  the  ground  immaterial;  People  v.  Warner,  5  Wend, 

of  uncertainty,  no  charge  being  made  271 ;  and  the  substitution  of  '*on"  for 

that  the  prisoner  did  the  act.    SUte  ''of,"  in  the  expression, ''notes  on  the 

17.  Haider,  2  MoCord,  377.    See  State  Bank    U.   S.,''   will    be    disregarded. 

V,  Hutchinson,  26  Tex.  Ill ;  SUte  r.  McLaughlin  r.   Com.,  4  Rawle,  464 ; 

Daugherty,    30    Tex.    360 ;    State    v.  Harris  r.  State,  3  Lea,  324. 

7  State   V,    Edwards,   70   Mo.  480 ; 
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CHAP.  III.]  INDIOTMBNT :  CLBBIOAL  BRBORS.  [§  275. 

§  274.  Words  written  at  length  are  not  only  more  certain,  but 
less  liable  to  alteration,  than  figures;  and,  therefore, 
when  the  year  and  day  of  the  month  are  inserted  in  any  2^**^°* 
part  of  an  indictment,  they  are  more  properly  inserted  &bbreYia- 
in  words  written  at  length  than  in  Arabic  characters, 
but  a  contrary   practice  will    not  vitiate   an  indictment.'      The 
terms  anno  damini^  in  an  information  or  bill  of  indictment,  are 
equivalent  to  the  year  of  our  Lord.    Either  is  good,  and  so  is  the 
want  of  either.*    But  some  signs  ("  A.  D.,"  or  "  in  the  year") 
must  appear  to  show  what*  the  figures  mean.*    Hence  it  is  not  fatal 
that  the  date,  instead  of  being  written  in  full,  is  abbreviated,  as  A. 
D.  1880,  if  the  figures  are  plainly  legible.^    And  where  a  bill  was 
found  on  the  2d  of  January,  1889,  and  the  indorsement  of  the  plea 
of  not  guilty  was  dated  as  of  the  2d  of  January,  1838,  this  was 
held  to  be  a  mere  clerical  error,  and  amendable.*    But  when  a 
written  instrument  in  figures  is  copied,  the  figures  are  to  be  given.* 

§  275.  Where  an  indictment  commenced,  ^Hhe  grand  jurors  with- 
in and  the  body  of  the  county,"  etc.,  it  was  held,  that  Qniiggj^n 
the  omission  of  the  word  ^^  for"  was  not  fatal.^    And  so  of  formal 
of  the  omission  of  the  word  ^^  present,"  in  the  commence-  not  be 
ment.*    It  is  otherwise  as  to  dropping  an  essential  word ;    ^^* 
e.  g., "  did."* 

Strader  v.  State,  92  Ind.  376 ;  People  v.  v.  McLoon,  6  Graj,  91 ;  EDgleman  t;. 

St.  Clair,  56  Cal.  406 ;  Haney  v.  State,  2  SUte,  2  Ind.  91 ;  though  contra,  Raw- 

Tex.  Ap.  504 ;  Cox  r.  State,  8  Tez.  Ap.  son  v.  State,  19  Conn.  292. 

254 ;  Jones  v.  State,  21  Tez.  Ap.  349.  «  State  v.   Hodgeden,    3  Vt.    481 ; 

1  Snpra,  §§  124,  125  ;  SUte  v.  Beed,  Boayler's  Law  Dictionary,  '*Figiirefl." 

85  Me.  489 ;  Lazier  v.  Com.,  10  Grat-  And  see  supra,  §§  124, 125.  See  Engle- 

tan,  708 ;    Kelly  v.    State,  3  Sm.  &  man  v,  SUte,  2  Ind.  91. 

Marsh.  518  ;  State  v,  Raiford,  7  Porter,  *  Com.  v.  Channcey,  2  Ash.  90. 

101;     State   v.   Seamons,    1     Greene  ''First  of  March,"  instead  of  "first 

(Iowa),    418;    YHnfleld    v.  State,    3  dayof  March,"  is  not  fatal.    Simmons 

Greene  (Iowa),  339  ;  though  see  Ber-  v.  Conl.,  1  Rawle,  142. 

rian  v.  State,  2  Zabr.  9  ;  State  v,  Voshal,  >  See  sapra,  §  167. 

4  Ind.  589.  t  state  v.  Brady,  14  Vt.  353. 

>  SUte  V.  Gilbert,  13  Yt.  647 ;  Hall  "  State  v.  Freeman,  21  Mo.  (6  Ben- 

V.  State,  3  Kelley,  18  ;  but  see  White-  net),  481.    See  Abernethy  v.  SUte,  78 

side  c.  People,  Breese's  R.  4 ;  and  see  Ala.  411. 

fully  supra,  §§  124,  125.  It  is  not  fatal  to  omit  the  word  ''so," 

*  Com.  V.  Doran,  14  Gray,  37 ;  Com.  in  the  passage, "  and  so  the  Jurors,  etc., 

•  Hoor«  V.  State,  7  Tez.  Ap.  42. 
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^  278.]  PLBABIKa   AND  PBAOTICS.  [OHAP.  III. 

§  276.  Mere  signs,  however,  cannot  be  substituted  for  words. 
Thns  in  Yerniont  under  the  statute  requiring  indictments 
n^be^b-  ^  ^^  ^^  Bnglish,  it  was  held  bad  on  demurrer  for  an 
sUtated  for  indictment  to  use  the  mathematical  signs,  (^  ^  in  place 
of  "  degrees"  and  "  minutes."*  Where  the  substitution 
is  purely  arbitrary  this  holds  good  at  common  law.'  And  scientific 
abbreviations  cannot  be  used  without  explanation.* 

§  277.  Hr€t9ure$  and  interUneations  do  not,  on  a  motion  in 
Eraaures  ^"^8t  of  judgment,  Vitiate  an  indictment  otherwise 
and  inter-  legible,^  and  interlineations  nbay  be  read  so  as  to  make 
are  not  sensc  without  regard  to  the  caret  f  though  the  caret  will 
^^*  ordinarily  be  regarded  as  decisive  of  the  point  of  intro- 

duction.^ Even  a  pencil  interlineation  has  been  sustained.'  But 
defects  of  this  kind,  though  not  fatal  in  motions  in  arrest,  may  sus- 
tain a  motion  to  quash.' 

§  278.  That  an  indictment  has  been  defaced,  or  even  torn  into 
T  rin  o  B^P^^^^  parts,  does  not  affect  its  validity,  if  the  record 
defiEUiing       be  preserved  in  a  legible  state,'  and  the  question  of 

not  n^es-  o  »  t 

sariiy  fatal,   legibility  is  for  the  court.*®    And  there  is  authority  to 

do  present;''  State  v.  UoBes,  2  Dev.  eighth  ooant,  "aa  marked."    It  was 

452;    nor   the   word    ''did,"    before  held,  that  it  was  error  for  the  oonrt  to 

''assault,"  in  an  indictment  for  an  as-  render  sentence  on  the  seventh  and 

sanlt.     State  v.  Edwards,  19  Mo.  674.  eighth  counts  of   the   indictment  as 

Supra,  $  273.  found.     Woodford  v.  Sute,    1    Ohio 

It  is  not  a  fatal  ohjection  to  an  in-  State  R.  427. 

diotment  that  the  name  of  a  grand  '  U.  S.  v,  Peiohart,  82  Fed.    Rep. 

Juror  in  the  caption  does  not  corre-  142. 

spond  with  his  name  in  the  panel,  nor  *  Com.  v.   Fagan,    15    Oraj,    194 ; 

that  the  indictment  is  stated  as  found  French  v.  State,  12  Ind.  670.     The 

upon  the  oaths^  instead  of  the  oaih^  of  question  of  erasure  or  interlineation  is 

the  inquest.    State  v.  Dajton,  3  Zabr.  for  the  court.    Ibid. ;  Com.  v,  Dayis, 

49.    Supra,  $  92.  11  Gray,  4 ;  Com.  v,  Riggs,  14  Gray, 

1  State  V.  Jericho,  40  Vt.  121 ;  though  376. 

see  State  o.  Gilbert,  13  Vt.  647.  >  State  v.   Daniels,  44  N.   H.   333. 

<  A  clerk  of  the  court  placed  on  the  But  see  R.  v.  Davis,  7  C.  &  P.  319. 

margin,  hj  several  counts,  the  num-  *  R.  v.  Davis,  7  C.  &  P.  319. 

bers  one,  two,  and  so  on,  and,  hj  mis-  *  May  v.  State,  14  Ohio,  461.    Infirm, 

take  or  otherwise,  began  to  number  at  §  278  a. 

the  second  count,  and  the  same  error  ^  Com.  v.  Desmarteau,  16  Gray,  16. 

was  continued  through  the  whole  num-  *  Com.  v,  Roland,  97  Mass.  698. 

ber  of  counts  ;  and  the  Jury  returned  ^  Com.  v.  Davis,  11  Gray,  4 ;  Com. 

a  verdict  of  guilty  on  the  seventh  or  r.  Riggs,  14  Gray,  376. 
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the  effect  that  a  lost  indictment  may  at  common  law,  when  Lost  lodict- 
it  is  not  practicable  to  find  a  new  bill,  be  prosecuted,  after 
plea,  on  parol  proof  of  its  c<mtents,  or  by  a  copy.^ 

§  278  a.  It  is  seen  in  another  work'  that  a  pencil  writing  may 
be  a  valid  docnment,  even  nnder  the  statute  of  frauds. 
Objectionable  as  this  mode  of  writing  may  be,  and  strong  ^^^^ 
as  may  be  the  reason  for  quashing  an  indictment  written  ^^i  ^ 
in  pencil  in  such  a  way  as  to  be  uncertain,  it  cannot  be 
said  that  after  the  jury  has  passed  on  the  indictment,  tiie  fact  that 
it  is  in  whole  or  in  part  in  pencil  is  ground  for  a  motion  in  arrest. 
^^  Pencil "  writing,  in  fact,  it  may  be  difficult  to  distinguish  from 
^^ink"  mritmg.    Some  pencils  write  with  what  is  virtually  con- 
densed ink.    Some  ink  may  be  as  pale  and  evanescent  as  the  lead 
commonly  used  in  pencils.' 

XVI.  CONCLUSION  OF  INBICTMBNTS. 

§  279.  The  constitutions  of  most  of  the  States  contain  a  provision 
that  all  indictments  shall  conclude  against  their  peace  ^ 
and  dignity,  respectively,  and  when  so  the  conclusion  maet  con- 
must  be  thus  given  in  the  indictment.^    In  the  United  coiwtitu. 
States  Courts  the  conclusion  is  against  the  form  of  the  ^  ^"^  ***** 

1  State  V.    Gardner,    13   Lea,  134,  not  made  bj  Judicial  authority  would 

OYermling  State  v.  Harrison,  10  Yerg.  not  be  sustained.    As  to  statatory  pro- 

542.  In  Bradford  v.  State,  54  Ala.  230,  Tisions  by  whioh  such  substitution  can 

it  was  held  that  where  an  indictment  be  eifected,  see  State  v.  Stevisinger,  61 

was  lost  dfier  pUa,  it  could  be  supplied  Iowa,  623  ;  State  o.  Simpson,  67  Mo. 

by  a  copy.    S.  P.  SUte  v,  Simpson,  67  647 ;  State  v.  Blliott,  14  Tex.   423  ; 

Mo.  647  ;  State  v.  Rivers,  58  Iowa,  102,  Magee  o.  State,    14  Tex.    Ap.    367  ; 

where  a  certified  copy  was  received ;  Pierce  v.  State,  Ibid.  365 ;  Sohaltz  v, 

Buckner  v.  SUte,  56  Ind.  208 ;  Miller  State,  15  Tex.  Ap.  258. 

9.  State,  41  Ark.  489.    In  Gannaway  >  Whart.  on  Ev.  $  666. 

9.  SUte,  22  Ala.  777,  this  was  denied  *  See  R.  o.  Warshaner,  1  Mood.  C. 

in  a  case  where  the  indictment  was  C.  466 ;  7  C.  &  P.  429 ;  May  v.  State, 

lost  before  arraignment.     In  Mount  v.  supra. 

SUte,  14  Ohio,  295,  it  was  held  that  a  «  See,  for  ibrms,  Whart.  Prec.  3,  4, 

loss  after  conviction  could  be  so  sup-  5,  etc.;  and  see  Lemons  v.  State,  4  W. 

plied.    In  Bradsbaw  v.  Com.,  16  Grat.  Ya.  755 ;  SUte  v.  Johnson,  35  La.  An. 

507,  where  an    indictment  was    lost  842 ;  Rice  v.  SUte,  3  Heisk.  215 ;  Hold- 

after  plea^  it  was  held  that  it  could  not  en  v.  SUte,  1  Tex.  Ap.  225.     Thomp- 

be  supplied.    And  see  Com.  v.  Keger,  son  v.  State,   15  Tex.  Ap.  39.    But 

1  Duval,  240,  and  SUte  v.  Harrison,  10  informations  are  not  bound  by  the  lim- 

Yerg.  542,  where  it  was  held  that  a  copy  iUtion.    Nichols  v.  State,  35  Wis.  308. 
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8tatHt6  and  the  peace  and  dignity  of  the  United  States.^  In  the 
seyeral  States  the  conclusion  is  sometimes  prescribed  by  statute, 
sometimes  by  constitution.'  As  a  role,  however,  when  a  particular 
conclusion  is  peremptorily  imposed  by  constitution  or  statute,  the 
conclusion  must  be  given  as  presented.'  An  interpolation,  how- 
ever, of  the  words  *^  people  of"  or  other  surplusage,  does  not  viti- 
ate.* 
§  280.  Where  a  statute  creates  an  offence,  or  declares  a  common 
law  offence,  when  committed  under  particular  circum- 
flUtute  ere-  Stances,  not  necessarily  in  the  original  offence,  punish- 
modifles  ^^le  in  a  different  manner  from  what  it  would  have  been 
coDciuBion  ^^^^^^^  ^^^^  circumstances ;  or  where  the  statute  changes 
Bhooid  be  the  nature  of  the  common  law  offence  to  one  of  a 
^'  higher  degree,  as  where  what  was  originally  a  misde- 
meanor is  made  a  felony,  the  indictment  should  conform  to  the 
statute  creating  or  changing  the  nature  of  the  offence,  and  should, 
at  common  law,  conclude  against  the  form  of  the  statute.'  Under 
a  statute  revising  and  absorbing  the  common  law,  the  conclusion 


1  U.  S.  V.  Bader,  4  Woods,  189.  9;    State  v,  Dant,  7   Tex.  Ap.  74; 

*  The  foUowiDg  cases  maj  be  refer-  Cos  o.  State,  8  Tex.  Ap.  254 ;   Haren 

red    to    in    this    oonneotion  :      New  v.  State,  13  Tex.  Ap.  333 ;  Bnrrard  v. 

Hampshire,  State  v.  Kean,  10  N.  H.  Stote,  20  Ark.  106 ;  Anderson  v.  SUte, 

347.    Pennsylvania,  Com.  v.  Rogers,  5  20  Ark.  106. 
S.  &  R.  463.    North  Carolina,  State  v.        *  SUte  v.  Cadle,  19  Ark.  613. 
Parker,  81  N.  C.  531 ;  SUte  v.  Joyner,        *  1  Hale,  172,  189, 192;  Dougl.  441 ; 

81  N.  C.  534.     Sonth  Carolina,  State  1  Salk.  370 ;  13  East,  258 ;  5  Mod.  307 ; 

r.    Washington,    1    Baj,    120;    SUte  2  Ld.  Rajm.  1104 ;  1  Sannd.  135  a,  n. 

V.  Anthonj,   10  S.   C.   19;    State  v.  3,  4;  2  Hawk.  o.  23,  s.  99;  c.  25,  s. 

Yanej,  1  Con.  R.  237 ;  State  v.  Striok-  116 ;  Bac.  Ab.  Indictment,  H.  4 ;  Bam, 

land,  10  S.  C.  19.    Illinois,  Zareseller  J.,  Indict,  ix. ;  Cro.  C.  C.  39 ;  1  Chittj 

V.  People,  17  111.  101.    Iowa,  Hariman  on  Pleading,  358 ;  2  Hale,  189 ;  Browne's 

V.  State,  2  Greene,  270.     Kentucky,  case,  3  Greenl.  177 ;  SUte  v,  Sonle,  20 

Com.  V,  Yonng,  7  B.  Mon.  1 ;  Allen  v.  Me.  19 ;  Com.  o.  Springfield,  7  Mass. 

Com.,  2  Bidd,  210.    Mississippi,  SUte  9 ;  Com.  v.  Stookbridge,  11  Mass.  279 ; 

V.  Johnson,  1  Walk.  392.     Colorado,  Com.  v,  Northampton,  2  Mass.   116; 

Paebard  v.  People,  8  Col.  361.  Com.  v.  Cooley,  10  Pick.  37 ;  Com.  r. 

>  Com.    V.    Carney,    4   Grat.    546 ;  Searle,  6  Binn.  832 ;  Chapman  v.  Com., 

Thompson  v.  Com.,  20  Grat.  724 ;  Lem-  5  Whart.  427  ;  SUte  v.  Gray,  14  Rich, 

ons  V.  SUte,  4  W.  Va.  755 ;  SUte  v.  S.  C.  174:  SUte  v.  McKettriok,  14  8. 

AUen,  8  W.  Va.  680 ;  State  v.  McCoy,  C.  346  ;  Beasley  v.  SUte,  18  Ala.  535. 

29  La.  An.  593 ;    Sute  v.  Lopes,  19  As  to  relations  of  sUtntes  to  oommon 

Mo.  254 ;  SUte  t*.  Reaky,  1  Mo.  Ap.  law,  see  snpra,  $  232. 
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must  be  statatorj.^    When  Hie  constitation  does  not  forbid,  a  statu- 
tory conclusion  may  be  dispensed  with  by  statute.' 

§  281.  It  is  otherwise  where  the  statute  is  only  declaratory  of 
what  was  a  previous  offence  at  common  law,  without  otherwise 
adding  to  or  altering  the  punishment.'    And  where  a  whenstat- 

ute  does 

statute  only  inflicts  a  punishment  on  that  which  was  an  not  modify 
offence  before,  judgment  may  be  given  for  the  punish-  ^^®°*^ 
ment  prescribed  therein,  though  the  indictment  does  not  CQnclude 
contra  formam  %tatuti,  etc.^    This  is  clearly  the  case  when  the 
statute  only  mitigates  the  common  law  punishment.' 

1  Com.  r.  Gool67i  trf  supra;  Com.  v.  "against   the  form   of  the    statute." 

Dennis,  105  Mass.  162.  Com.  o.  Kennedy,  15  B.  Hon.  (Ky.) 

'  This  is  the  case  in  England.  Castro  531. 

V.  R.,  L.  R.  6  App.  Ca.  229 ;  44  L.  J.  In  Arkansas,  the  omission  of  the 

(N.  S.)  351 ;  L.  R.  5  Q.  B.  D.  490  ;  14  words   "  contrary  to  the  form  of  the 

Coz  C.  C.  546.  statnte  in  such  case  made  and  pro- 

*  1  Deao.  Crim.  Law,  661 ;  People  o.  Tided,"  does  not  vitiate  the  indiot- 
Enoch,  13  Wendell,  175,  per  Walworth,  ment  nnder  the  Code  (Dig.  c.  52, 
Chano. ;  Warner  v.  Com.,  1  Barr,  154;  §  98),  though  the  oifenoe  be  created  by 
SUte  V.  Evans,  7  Gill  &  J.  290 ;  State  statnte.  SUte  o.  Cadle,  19  Ark.  Rep. 
V.  Jim,  3  Murph.  3.    See  Whart.  Crim.  613. 

Law,  9th  ed.  §§  25-6.  In  the  United  States  courts,  a  con- 

^  State  0.  Burt,  25  Yt.  373 ;  Com.  v.  elusion  "  contrary  to  the  true  intent 

Searle,  2  Binn.  332 ;  Russell  v.  Com.,  7  and  meaning  of  the  act  of  Congress,  in 

8.  &  R.  489 ;  White  o.  Com.,  6  Binn.  such  case  made  and  provided,"  has 

179 ',  Chiles  v.  Com.,  2  Ya.  Cas.  260 ;  been  held  sufficient.    U.  8.  r.  La  Costa, 

State  V,  Ratts,  63  N.  C.  503 ;  SUte  v.  2  Mason,  129 ;  U.  8.  v.  Smith,  2  Mason, 

Stedman,  7  Port.  495;  2  Hale,  190;  1  143.    But  see  IT.  8.  v.  Crittenden,  1 

Baund.  135  a,  n.  3,  6 ;  2  Roll.  Abr.  82.  Hempst.  61.    But  an  indictment  charg- 

Bee  People  v.  Cook,  2  Parker  C.  R.  12 ;  ing  A.  with  having  committed  an  of- 

State  p.  Jim,  3  Murph.  3.    Infra,  §  287.  fence,  made  such  by  s  statnte,  "  in 

*  State  V.  Lawrence,  81  N.  C.  521 ;  contempt  of  the  laws  of  the  United 
Stote  V.  Thome,  81  N.  C.  555.  States  of  America,"  is  bad.    U.  8.  v. 

In     Massachusetts,     a     conclusion  Andrews,  2  Paine  C.  C.  451. 
"  against  the  peace  and  the  statute,"        The  proper  office  of  the  conclusion, 

is  good ;  Com.  v,  Caldwell,  14  Mass.  contra  farwam  staiuti,  is  to  show  the 

330 ;  though  tn  the  same  State  it  was  court  the  action  is  founded  on  the  stat- 

held  insufficient  to  charge  the  offence  ute,  and  is  not  an  action  at  common 

as  committed  against  the  law  in  such  law.    Crain    v.    State,    2  Yerg.   390. 

case   made  and    provided.    Com.   v.-  One  count  concluding '^oon^ra/omiajn," 

Stockbridge,  11  Mass.  279.  etc.,  does  not  cure  another  without  the 

In  Kentucky,  by  the  Code,  an  in-  proper  conclusion.    State  v.  Soule,  20 

dietment  is  sufficient  if  it  show  Intel-  Me.  19.    But  such  a  conclusion  of  the 

ligibly    the   offence    intended    to    be  final  count  has  been  held  in  Alabama 

charged,    and     need     not     conclude  to  validate  prior  counts  defective  in 
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The  fact  that  the  last  averment  of  an  indictment  is  of  a  former 
conviction,  does  not  constitute  any  objection  to  giving  the  indict- 
ment the  ordinary  conclusion.' 

Such  con-         ^  ^^'  ^^  indictment  in  which  the  statute  is  defec- 

ciasion  tively  set  forth  is  not  cured  by  a  statutory  conclusion.* 
carede-  §  288.  Where  the  offence  is  governed  or  limited  by 

^^'  two  statutes,  there  have  been  various  distinctions  taken 

Gonciosioa  respecting  the  conclusion  against  the  form  of  the  statutes 

need  not  r  o  o 

be  in  in  the  plural  or  the  statute  in  the  singular.    The  rule 

^  given  by  the  older  writers  is,  that  where  an  offence  is 

prohibited  by  several  independent  statutes,  it  was  necessary  to  con- 
clude in  the  plural ;  but  now  the  better  opinion  seems  to  be,  that 
a  conclusion  in  the  singular  will  suffice.'  The  common  practice 
now  is  to  conclude  in  Hie  singular  in  all  cases,  though  in  Maryland,^ 
and  in  Indiana,*  it  has  been  held  that  when  an  offence  is  prohibited 
by  one  act  of  assembly,  and  the  punishment  prescribed  and  tkffixed 
by  another,  the  conclusion  should  be  against  the  acts  of  assembly. 

Though  there  is  but  one  statute  prohibiting  an  offence,  it  is  not 
fatal  for  the  indictment  to  conclude  contrary  to  the  "  statutes."* 

§  284.  In  a  common  law  indictment,  the  words  contra  formam 


this  respect.    MoQnire  9.  State,  1  Ala.  ^  Francisco  o.  State,  1  Carter,  179 ; 

Sel.  Ca.  68 ;  37  Ala.  161.  King  v.  State,  2  Ibid.  523.    See  Craw- 

1  People  v.  O'Brien,  64  Gal.  63.  ford  v.  SUte,  2  Ibid.  132.    But  where 

*  2  Hawk.  0*   26,  s.  110.    Supra,  an  indictment  for  mnrder  concluded 

%  229.  oofifira  formam  itaiuti,  and  bj  the  statute 

s  1  Hale,  178 ;  Sid.  348 ;  Owen,  136 ;  of  1843  the  punishment  of  that  crime 

2  Leach,  827  ;  1  Dyer,  347  a. ;  4  Go.  was  death  ;  but  bj  the  Act  of  1846  the 

48 ;  2  Hawk.  o.  25,  s.  117 ;  R.  v.  Pirn,  punishment  is  either  death  or  impris- 

B.  k  R.  426 ;  though  see  R.  t.  Adams,  onment  in  the  State  prison  at  hard 

G.  &  M.  299 ;  U.  S.  v.  Tfout,  4  Biss.  labor  during  life,  at  the  discretion  of 

106  ;  Butman's  case,  8  Qreenl.   113 ;  the  Jury,  it  was  held  that  the  oondu- 

Kane  v.  People,  9  Wend.  203 ;  Townley  sion  of  the  indictment  in  the  singular, 

V.  State,  3  Harr.  N.  J.  311 ;   State  v,  to  wit,  eontra/wmam  ttatuH,  was  correct. 

Jones,  4  Halst.  367 ;  State  v.  Dayton,  3  Bennett  v.  SUte,  3  Ind.  167. 

Zabr.  49 ;  Bennett  v,  SUte,  3  Ind.  167 ;  >  Townley  9.  SUte,  3  Harr.  N.  J. 

SUte  V.  Bobbins,  1  Strobh.  365  ;  Sute  311 ;  Garter  v.  Bute,  2  Garter  (Ind.), 

V.  Bell,  3  Ired.  606.  617 ;  but  see  contra,  SUte  v,  Cassel,  2 

'  State  V,  Gassell,  9  Harr.  &  Gill,  Harr.  &  G.  407 ;  SUte  v.  Abemathy,  1 

407.    See,  also,  SUte  v.  Pool,  2  Dev.  Busbee,  428. 
202. 
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itatuti  mhj  he  re\eetiei  as  surplusage.^    And  where  an  statntory 

.  •  .      conclUBlon 

offence,  both  by  statute  and  common  law,  is  badly  laid  may  be  re- 
under  the  statute,  the  judgment  may  be  given  at  common  i'^rpiua^. 
law** 

XVII.   JOINDER  OF  OFFENCES. 

§  285.  A  defendant,  as  has  been  already  seen,  cannot  generally 
be  charged  with  two  distinct  offences  in  a  single  count,   counts  for 
It  is  otherwise,  however,  when  we  approach  the  question  Jj^^e®^ 
of  the  introduction  of  a  series  of  distinct  counts.  Offences,  character 
it  is  held,  though  differing  from  each  other,  and  varying  same  mode 
in  the  punishments  authorized  to  be  inflicted  for  their  maybe 
perpetration,  and  though  committed  at  different  times,  i^^^* 
may  be  included  in  the  same  indictment,  and  the  accused  tried  upon 
the  several  charges  at  the  same  time,  provided  that  the  offences  be 
of  the  same  general  character,  and  provided  the  mode  of  trial  is 
the  same.'    In  misdemeanors,  the  joinder  of  several  offences  will 

1  State  V.  SchloBB,    63  Mo.  361 ;    2  Wend.  425  ;  Edge  v.  Com.,  7  Barr,  275  ; 

Hale,  190  ;  AUeyn,  43 ;  1  Salk.  212,  Mills  v.  Com.,  13  Penn.  St.  631 ;  Nich- 

213 ;  5  T.  R.  162 ;   2  Leaoh,  584 ;   2  olson  v.  Com.,  96  Penn.  St.  503  ;  State 

Salk.  460 ;  1  Ld.  Raym.  1163 ;  1  Sannd.  v.  Slagle,  82  N.  C.  653;  Hoskins  v. 

136,  n.  3 ;  2  Hawk.  o.  25,  b.  115 ;  Bao.  State,  11  Ga.  92  ;  Engleman  v.  SUte, 

Ab.  Indict.  H.  2;  Barn,  J.,  Indict,  iz.  2  Carter  (Ind.),  91 ;  Johnson  v.  State, 

SUte  V.  Bnrt,  25  Vt.  373 ;  State  v.  Gove,  29  Ala.  62 ;  State  v,  Kibby,  7  Mo.  317 ; 

34  N.  H.  510 ;  State  v.  Bnckman,  8  N.  Klein  o.  State,  78  Mo.  627  ;  State  v. 

H.  203 ;  Com.  v.  Hoxey,  16  Mass.  385 ;  Disktu,  35  La.  An.  46  ;  SUte  v.  Sandoz, 

Knowles  v.  SUte,  3  Day,  103 ;  South-  37  La.  An.  376 ;  Baker  o.  SUte,  4  Pike, 

worth  r.  SUte,  5  Conn.  325 ;  Com.  v.  56 ;  SUte  o.  Chandler,  31  Kan.  201 ; 

Gregory,  2  Dana,  417  ;  Resp.  p.  Newell,  Orr  v.  State,  18  Ark.  540 ;  People  v. 

3  Yeatee,  407 ;  Penn  v.  Bell,  Addison,  Garcia,  58  Cal.  102.      See,   however, , 

171;  White   v,  SUU,  15  S.  C.  381;  contra,    when    punishments    differ   in 

Haslip  V,  SUte,  4  Hayw.  273.  character,   Norvell  v,  SUte,   50  Ala. 

'  Com.  V,  Lanigan,   2  Boston  Law  174. 
Rep.  49  ;  SUU  v,  Phelps,  11  Vt.  117.  The  U.  S.  Revised  SUts.  §  1024,  pro- 

*  R.  V.  Fnssell,  3  Cox  C.  C.  291 ;  vides    that    charges    which    may    be 

U.  S.  V.  O'Callahan,  6  McLean,  596;  joined  in  one  indictment  maybe  oon- 

U.  S.  V.  Wentworth,  11  Fed.  Rep.  52  ;  solidated  by  order  of  the  court.    U.  S. 

Charlton  V.  Com.,  5  Met.  532;  Josslyn  v.   Bennett,  17    Blatch.    357.      This, 

0.  Com.,  6  Met.  236 ;  Com.  v.  Costello,  however,  does  not  justify  joining  in- 

120  Mass.  358  ;   Com.  v.  Brown,  121  congruous  counts.    IT.  S.  v.  Gaston,  28 

Mass.  69  (in  Massachusetts  the  law  is  Fed.  Rep.  848.    In  California  it  is  by 

not  changed  by  the  sUt.  of  1861 ;  Com.  statute  provided  that  only  one  offence 

V.  Costello,  supra)  ;  People  v.  Dunn,  is  to  be  included  in    an  indictment. 

90  N.  T.  104;  People  v.  Rynders,  12  People  v.  De  Coursey,  61  Cal.  134. 
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not  vitiate  the  prosecution  in  any  stage  .^  Hence,  it  is  the  constant 
practice  to  permit  counts  for  several  libels  or  assaults  to  be  joined 
in  the  same  indictment.'  And  in  a  leading  case,'  under  several 
counts  for  a  conspiracy  alleging  several  conspiracies  of  the  same 
kind,  on  the  same  day,  the  prosecutor  was  allowed  to  give  in  evi* 
dence  several  conspiracies  on  different  days/  In  what  cases  elec- 
tion will  be  compelled  will  be  considered  in  a  future  section.' 

§  286.  It  was  once  said  that  a  person  could  not  be  prosecuted 
Aasatata  ^P^^  ^^^  indictment  for  assaulting  two  persons,  each 
OD  two  assault  being  a  tUstinct  offence.'  But  in  a  subsequent 
can  be  CHse,^  the  court  held  this  position  not  to  be  law,  and 
joined.  S2kii:  ^^  Oanuot  the  king  call  a  man  to  account  for  a 
breach  of  the  peace,  because  he  broke  two  heads  instead  of  one  ? 
It  is  a  prosecution  in  the  king's  name  for  the  offence  charged,  and 
not  in  the  nature  of  an  action,  where  a  person  injured  is  to  recover 
separate  damages."' 

So  in  con-  §  ^S*^*  S<>  ^^7  ^  joined  counts  for  a  ndsdemeanor 
ep^y  and  ^j^j^  counts  for  a  Conspiracy  to  commit  a  misdemeanor,' 

and  assault  with  assault  with  intent.^' 
law^irndT  §  288.  An  indictment  may  also  contain  a  count  at 

statute.        common  law  and  another  under  a  statute.^^ 

1  Yonng  V.  R.,  3  T.  R.  105 ;  R.  v,  against    Mayor   HaU,  tried   in   New 

Jones,  2  Camp.  132  { R.  v.  Benfield,  2  York,  October,   1872,   contained  four 

Burr.  884;   R.  v,   Kingston,  2  Bast,  counts  for  each  of  fifty-fire  different 

468;   U.  S.  v.  Peterson,  1  W.  &  M.  acts,    containing   two   hundred    and 

305  ;  U.  S.  V.  Porter,  2  Cranoh  C.  C.  twenty  counts  in  all. 

60 ;  People  r.  Costello,  1  Denio,  83 ;  *  Infra,  $  293. 

Harman  v.  Com.,  12  S.  &  R.  69 ;  Com.  >  R.  v.  Clendon,  2  Ld.  Raym.  1672; 

V.  GiUeepie,  7  S.  &  R.  476 ;  Weinsorp.  2  8tr.  870. 

flin    V.   SUte,   7    Blaokf.   186 ;    SUte  *  R.  v.  Benfield,  2  Burr.  984.    See 

p.  Gummer,  22   Wis.  441 ;    State  v.  supra,  §  254,  for  other  oases. 

Schweiter,    27    Kan.    499 ;    Quinn  v.  '  Supra,  §  254. 

SUte,  49  Ala.  353 ;  State  v.  Randle,  •  Whart.  Crim.Law,9tb  ed.  §  1387; 

41  Tez.  292.    Infra,  §  293.    See  Whart.  R.  v.  Murphy,  8  C.  &  P.  297 ;  Com.  v. 

Crim.  Law,  9th  ed.  §  978.  Gillespie,  7  S.  &  R.  476,  477 ;  6  P.  L. 

<  Ibid.  J.  283 ;  Thomas  v.  People,  113  111.  531. 

9  R.  V.  Leyy,  2  Stark.  N.  P.  458.  »  People  v.  Sweeny,  55  liioh.  586. 

See  Res.  v,  Hevice,  2   Yeates,  114 ;  Supra,  §  247. 

Whart.  Crim.  Law,  9th  ed.  §  1387.  ^^  Com.  v.  Sylvester,  trt  aqtraf  Com. 

^  See,  also,  R.  v.  Broughton,  1  Trem.  v,  Ismahl,  134  Mass.  201 ;    State  v. 

P.    C.    Ill,    where     the    indictment  Williams,  2  McCord,  801 ;  Brightly  R. 

charged  no  less  than  twenty  distinct  331 ;  State  v.  Thompson,  2  Strobh.  12. 

acts   of    extortion.     The   indictment  Infra,  §  291. 
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§  289.  Nor  does  it  vary  the  case  that  one  offence  is  a  felony  and 
the  other  a  misdemeanor,  one  being  part  of  the  same 
transaction  with  the  other.*    Thus  in  an  English  case  re-   ftjonyand 
served,  it  was  held  by  Lord  Campbell,  0.  J.,  Cresswell,   ni*»de- 
J.,  Coleridge,  J.,  Piatt,  B.,  and  Williams,  J.,  that  it  is 
no  ground  for  arresting  a  judgment  upon  conviction  of  felony  that 
the  indictment  contained  a  count  for  a  misdemeanor.*    And  indict- 
ments will  be  sustained  which  join  larceny  with  conspiracy  to  defraud, 
both  based  on  the  same  transaction  f  and  a  felony  with  a  misde* 
meaner,  forming  distinct  stages  in  the  same  offence/    It  has  been 
held,  however,  that  murder  cannot  be  joined  with  conspiracy  to  mur- 
der f  nor  rape  with  incest  f  though  these  rulings  are  open  to  doubt. 

§  290.  Where  two  or  more  distinct  felonies  are  contained  in  the 
same  indictment,  it  may  be  quashed,  or  the  prosecutor 
compelled  to  elect  on  which  charge  he  will  proceed,'  but  ^^^^ 
the  indictment  will  not  be  quashed  or  set  aside  on  de-  "^^^ 
murrer  where  several  counts  are  introduced  solely  for  the 
purpose  of  meeting  the  evidence  as  it  may  transpire,  the  charges 
being  substantially  for  the  same  offence,  or  for  cognate  offences ;' 
though  when  the  offences  developed  in  the  evidence  are  distinct,  the 
prosecution,  as  will  presently  be  seen,  will  be  compelled  before  ver- 
diet  to  elect  that  on  which  it  relies.*    And  it  is  a  common  practice 

1  Btaegerv.Com.,  103  Penn.  St.  469.  snoh  Joinder  is  not  bad  on  demurrer 

<  R.  V.  Fergoson,  29  Eng.  Law  &  Bq.  see  State  v.  Smallej,  50  Vt.  736.    In- 

536  ;  6  Cos  C.  C.  454.    Infra,  §  759.  fra,  §§  400  et  seq, 

*  Henwoodv.  Com.,  52Penn.8t.  424.  *  State   v,  Lockwood,  88  Vt.  378; 
'  Steviok  9.  Com.,  78  Penn.  St.  460 ;  State  v.  EUham,  70  Iowa,  531. 

Hunter  v.  Com.,  79  Penn.  St.  603 ;  Peo-  *  R.  o.  Trneman,  8  C.  &  P.  727 ;  SUte 

plev.Satterlee,5Hun,167;infra,§293.  v.  Nelson,  29  Me.  329;  Com.  v.  Hills, 

•  U.  8.  V.  Soott,  4  Biss.  29 ;  ud  10  Cush.  530 ;  Com.  v.  SuUlvan,  104 
quaere.  So  in  Georgia,  as  to  Joinder  of  Mass.  552 ;  State  v.  Tuller,  34  Conn, 
robbery  and  assault.  Davis  v.  State,  281 ;  SUte  o.  Hazard,  2  R.  I.  474 ; 
57  Ga.  66.    Infra,  §  292.  Kane  v.  People,  8  Wend.  203 ;  Donnellj 

«  State  V.  Thomas,  53  Iowa,   214,  v.  State,  2  Dutch.  (N.  J.)  463,   601 ; 

Book  and  Daj,   JJ.,  dissenting.    See  Wright  r.  State,  4  Humph.  194 ;  Cash 

supra,  §  249  fT;  infra,  §  291.  v.  SUte,  10  Humph.  Ill ;  Weinsorpflin 

T    Laxier  v.  Com.,  10   Grat.    708 ;  o.  State,   7  Black.   186 ;  Mershorn  v, 

SUte   V.  Reel,   80  N.  C.  442 ;    Wo-  SUte,  51  Ind.  14 ;  Short  v.  SUte,  63 

mack  V.  SUU,  7  Cold.  (Tenn.)  508;  Ind.  376;  SUte  v.  Weil,  89  Ind.  286; 

MoGahahin    v.    SUte,    17    Fla.   665 ;  Hubbard  v.  SUte,  72  Ala.  164 ;  State  v. 

People  9.  Garoia,  58  Cal.  102.    Infra,  Strickland,  10  S.  C.  191 ;  SUte  v.  Scott, 

§§  293,  307,  736,  771  et  »eq.     That  16  S.  C.  434 ;  State  v.  Jacob,  10  La.  R. 
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to  join  counts  for  distinct  felonies,  when  constmcted  on  different  sec- 
tions of  the  same  statute.^  Thus,  for  instance,  in  indictments  under 
the  Massachusetts  statute  for  arson  or  burglary,  where  the  common 
law  offence  is  divided  into  distinct  grades,  counts  may  be  joined  em- 
bracing  each  section.' 

§  291.  Felonies  and  misdemeanors,  forming  part  of  tiie  develop- 
ment of  the  same  transaction,  may  in  like  manner  be 

StlCC68SiT6 

nudes  may  joined.'  Thus,  where  an  assault  is  an  ingredient  of  a 
be  Joined,  felony,  as  in  the  case  of  rape,  and  assault  with  intent  to 
commit  rape  ;  or  larceny  and  conspiracy  to  steal  ;*  or  where  acces- 
sorship  is  joined  to  the  principal  offence  f  or  where  the  misdemeanor 
is  of  the  nature  of  a  corollary  to  the  felony,  as  in  forgery  and  utter- 
ing ;^  as  in  larceny  and  the  receiving  of  stolen  goods  ;'  and  as  in 
burglary  and  receiving ;'  a  joinder  is  good.     So,  by  Judge  Wood- 

141 ;    KetohiDgham  p.  SUte,  6  Wis.  Graddook,   2  Den.   G.   G.   31 ;    R.   v. 

426  ;  People  v,  Thompson,  28  Cal.  214 ;  Flower,  3  C.  &  P«  413 ;  R.  v.  Hilton, 

People  V.  Valencia,  43  Cal.  552 ;  Fisher  Bell,  201 ;  8  Cox,  87 ;  U.  S.  v.  Prior,  5 

V,    State,    33    Tex.   792 ;    Gonzales  v.  Cranoh  C.  C.  37  ;  State  v.  Stimpeon,  45 

SUte,  12  Tex.  Ap.  657.     Infra,  §§  308  Me.  608  ;  Com.  v.  Adams,  7  Graj,  43 ; 

et  aeq.    See  Charlton  v.  Com.,  5  Met.  Com.  v.  O'Connell,  12  Allen,  451;  State 

532;  Com.  v.  Cain,  102  Mass.  487,  oi-  v.  Hazard,   2  R.   I.  474;  Harman  o. 

ted  infra,  §  910.     In  People  v.  DeCour-  Com.,  12  Serg.  &  R.  69  ;  Back  p.  SUte, 

cej,  61  Cal.  134,  it  was  held  that  lar-  2  Harr.  k  J.  426 ;  SUte  v.  Sntton,  4 

cenj  and  embezzlement  conld  not  be  Gill.  495 ;  Dowdy  v.  Com.,  9  Grat.  727 ; 

enjoined.  SUte  v.  Speight,  69  N.  C.  72 ;  SUte  v. 

1  See  Com.  v.  Pratt,  137  Mass.  98.  Baker,  70  N.  C.  630 ;  SUte  v.  Lawrenoe, 

<  Com.  V.  Hope,  22  Pick.  1 ;  Com.  v,  81  N.  C.  522 ;  State  v.  Gaffney,  Rioe, 

Sallivan,  104  Mass.  552.  431 ;    SUte    v.   Boyes,   1    McM.   191 ; 

•  Hanter  v.  Com.,  79  Penn.  St.  503 ;  SUte  v.  Montague,  2  MeCord,  257 ; 
Stevick  v.  Com.,  78  Penn.  St.  466 ;  SUU  v.  Posey,  7  Richard.  484 ;  Ste- 
Hntchison  v.  Com.,  82  Penn.  St.  472 ;  phen  v,  SUte,  11  Ga.  225  ;  Johnson  r. 
see  SUte  v.  Johnson,  5  Jones  (N.  C.)  SUte,  61  Ga.  212 ;  SUte  v.  Coleman,  6 
221 ;  Campbell  v.  People,  109  111.  565.  Port.  32 ;  SUU  v.  Daabert,  42  Mo.  243  ; 

'  Whart.  Grim.  Law,  9th  ed.  §  1387 ;  Bennett  v.  People,  96  111.  102;  Keefer 

Henwood  v.  Com.,  52  Penn.  St.  424;  v,  SUte,  14  Ind.  246 ;  SUU  v.  Moal- 

SUte  V.  Hood,   51  Me.  363;    SUU  v.  trie,  33  La.    An.  1146.    As  to  eleo^ 

Watts,  82  N.  G.  656  ;  Cawley  v.  State,  tion,  see  infra,  §  293. 
37  Ala.  152.    Supra,  §§  285,  286 ;  in-        When  the  oifenoes  are  cognate,  "  it 

fra,  §§  736  et  seq»  matters  not  that  theoffenoes  alleged  in 

*  Infra,  §  293.  the   several  oounte   are   of  different 
>  Fonto  V,  State,  16  Lea,  712 ;  Boles  grades,  and  call  for  different  punish- 

V.  SUte,  13  Tex.  Ap.  650,  though  see  mento."   Barl,  J«,  Hawker  o.  People,  75 

SUte  V.  Henry,  59  Iowa,  391.  N.  Y.  496. 

T  R.  V.  Huntley,  8  Cox  G.  C.  260;  >  Com.  v.  Darling,  129  Mass.  112; 

R.  V.  Ferguson,  6  Cox  C.  G.  454 ;  R.  o.  SUte  v.  Strickland,  10  S.  G.  191. 

198 


CHAP.  IIL]  INDIOTMBNT  :   JOINDBB  OF  OOUNTEU  [§  292. 

bury,  it  was  mled,  that  if  there  be  two  counts  in  one  indictment  for 
offences  committed  at  the  same  time  and  place,  and  of  the  same 
class,  but  different  in  degree,  as  one  for  a  revolt,  and  another  for  an 
attempt  to  excite  it,  the  judgment  will  not  be  arrested,  though  a 
rerdict  of  guilty  be  returned  on  both.^  It  has  also  been  held  that 
seduction  can  be  joined  with  fornication  and  bastardy.' 

§  292.  It  was  formerly  held,  that  if  the  legal  judgment  on  each 
count  would  be  materially  different,  as  in  felony  and  mis-  j^jQ^^f  ^^ 
demeanor,  then  the  joinder  of  several  counts  would  be   different 

--,  •  i.i?«ji.  A    offences  no 

bad  on  demurrer,  m  arrest  of  judgment,  or  on  error,'  ^roand  for 
though  this  objection  could  be  cured  at  the  trial  by  ^"^^' 
taking  a  verdict  on  the  counts  only  that  can  be  joined.^    At  present, 
after  a  general  verdict  of  guilty,  it  is  considered  no  objection  to  an 

>  U.  8.  V.  Peterson,  1  W.  &  M.  306.  nett,  29  CaI.  622.     Contra^  Wilson  v. 

In  New  York,  when  by  statate  an  of-  State,  20  Ohio,  26.     A  oonnt  in  an  in- 

fenoe  comprises  different  degrees,  an  dictment,  which  charges  the  breaking 

indictment  may  contain  counts  for  the  and  entering  in  the  night-time  of  a 

different  degrees  of  the  same  offence,  shop  adjoining  to  a  dwelling-hoase, 

or  for  any  of  sach  degrees.    Rev.  Stat,  with  intent  to  commit  a  larceny,  may 

part  iv.  o.  11,  tit.  3,  art.  2,  §  51.    And  be  joined  with  a  count  which  charges 

so  under  U.  S.   Rev.  Stat.    U.  S.  v.  the  stealing  of  goods  in  the  same  shop, 

Jacoby,  12  Blatch.  491.    The  joinder  and  the  defendant,  if  found  guilty  gen- 

of    embeulement    with    larceny    has  erally,  may  be  sentenced  for  both  of- 

equal  sanction.    Whart.  Crim.  Law,  fences.    But  if  the  breaking  and  en- 

9th  ed.  §  1047.  tering,   and  the  actual  stealing,   are 

Where  an  indictment  charges  in  one  charged  in  one  count,  only  one  offence 
count  a  breaking  and  entering  of  a  is  charged,  and  the  defendant,  on  con- 
building,  with  intent  to  steal,  and  in  viction,  can  be  sentenced  to  one  pen- 
another  count,  a  stealing  in  the  same  alty  only.  Josslyn  v.  Com.,  6  Met. 
building  on  the  same  day,  and  the  de-  236  ;  Davis  v.  State,  57  Ga.  66  ;  see 
fendant  is  found  guilty  generally,  the  State  v.  Nelson,  14  Rich.  (S.  C.)  L. 
sentence,  whether  that  which  is  proper  169. 

for  burglary  only,  or  for  burglary  and  >  Nicholson  v.  Com.,  91   Penn.  St. 

larceny  also,  cannot  be  reversed  on  390. 

error,  because  the  record  does  not  show  *  Young  0.  R.,  3  T.  R.  103 ;  Hancock 

whether  one  offence  only,  or  two  were  v.  Haywood,  Ibid.  435  ;  but  see  1  East 

proved  on  the  trial ;  and  as  this  must  P.  C.  408 ;  1  Chitty's  C.  L.  254,  255 ; 

be  known  by  the  judge  who  tried  the  Stote  v.  Merrill,  44  N.  H.  624 ;  State  v. 

case,  the  sentence  will  be  presumed  to  Precis,  3  Humph.  228 ;  Hildebrand  v, 

have  been  according  to  the  law  that  State,  5  Mo.  648 ;  Compare  Buck  v. 

was  applicable  to   the  facts  proved.  State,  1  Ohio  St.  R.  61.    Infra,  §§  737, 

Crowley  r.  Com.,  11  Met.  575  ;  Kite  v.  771,  910. 

Com.,  11  Met.  581 ;  Com.  p.  Birdsall,  '  R.  v.  Jones,  8  G.  &  P.  776. 
69  Penn.  St.  482.     See  People  v.  Oar- 
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iBdictment,  on  motion  in  arrest,  that  offences  of  different  grades  and 
requiring  different  punishments  are  charged  in  the  different  counts.^ 
If  any  one  of  the  counts  is  sufficient,  the  court,  it  has  been  argued, 
will  render  judgment  upon  such  count ;  and  if  all  the  counts  are 
sufficient,  judgment  will  be  rendered  on  the  count  charging  the  high- 
est offence.'  There  is  also  high  authority,  to  be  hereafter  noticed, 
to  the  effect  that  when  there  is  a  verdict  of  guilty  on  each  of  a 
series  of  counts,  there  may  be  a  specific  sentence  imposed  on  each,' 
though  it  is  otherwise  in  respect  to  counts  which  are  defective.^ 

So  far  as  concerns  the  jury,  on  the  trial  of  an  indictment  charg- 
ing distinct  offences  in  separate  ci>unts,  the  better  course  is  to  pass 
upon  each  count  separately,  applying  to  it  the  evidence  bearing  on 
the  question  of  the  defendant's  guilt  of  the  offence  therein  charged.' 
At  the  same  time,  where  two  counts  are  for  successive  stages  of  the 
same  crime,  the  practice  is  to  take  a  general  verdict,  which  carries 
the  greater  offence ;  or  where  good  and  bad  counts  are  joined,  a 
verdict  on  the  good  counts.' 

§  298.  As  a  general  rule,  when  two  offences  charged  form  parts 
of  one  transaction,  the  one  an  ingredient  or  corollary  of  the  other^ 

1  R.  V.  PergnsoD,  6  Coz  C.  C.  464;  People  v.  Shotwell,  27  Cal.  394.    So  in 

U.  S.  V.  Stetson,  3  W.  &  M.  164 ;  State  Eogland.     R.  v.  Fergoson,  6  Ck>z  C.  G. 

V.  Hood,  51  Me.  363 ;  Carlton  v.  Com.,  464.     See,  for  general  verdict  in  lar- 

6  Met.  632 ;  Kane  v.  People,  8  Wend,  oeny  and  reoeiying,  State  v.  Baker,  70 

203 ;   Com.  v,  Birdsall,  69  Penn.  St.  N.  C.  630.    As  to  how  £ar  bad  oonnt 

482 ;  Stone  v.  State,  1  Spencer,  404 ;  vitiates  verdict,  see  infra,  §  771. 

Moody  V.  State,  1  W.  Va.  337 ;  State  v.  •  Infra,  §5  908-910. 

Speight,  69  N.  C.  72;  Stote  v.  Reel,  80  '  Infra,  §  771 ;  Adams  o.  SUte,  62 

N.  C.  442 ;  Covej  v.  State,  4  Port.  186 ;  Ga.  666. 

State  V.  Mallon,  76  Mo.  366.    Infra,  '  Com.  v.  Carey,  103  Mass.  214;  hot 

§§  737-40,  771,  910.  see  State  v.  Taller,  34  Conn.  281.    See 

<  Infra,  §§  771,  910 ;  State  v.  Hood,  infra,  §§  737-740,  908,  910. 

61  Me.  363 ;  State  v.  Hooker,  17  Vt.  <  Infra,  §§  737,  740,  911 ;  and  oases 

668 ;  State  v.  Merwin,  34  Conn.  113 ;  dted  sapra. 

State  V.  Tnller,  34  Conn.  281 ;  Cook  v.  Where  a  count  for  a  misdemeanor  in 

State,  4  Zab.  843 ;  Com.  v.  McKisson,  8  Pennsylvania  is  Joined  to  a  oonnt  for 

S.  k  R.  420 ;   Hutchison  v.  Com.,  82  felony,  the  jury  cannot,  in  acquitting 

Penn.  St.  472 ;  Manly  i;.  State,  7  Md.  the  prisoner,  impose  costs  upon  him ; 

149 ;  State  v.  Nelson,  14  Rich.  (S.  C.)  and  though  such  a  verdict  be  rendered 

169 ;  Dean  v.  State,  43  Ga.  218 ;  Cow-  and  Judgment  ordered,  the  county  is 

ley  v.  State,  37  Ala.   162 ;  State  v.  liable  for  the  costs.    Wayne  p.  Com., 

McCue,  39  Mo.  112 ;  Stote  v.  Core,  70  26  Penn.  St.  164. 
Mo.  491 ;  Cribbs  v.  State,  9  Fla.  409 ; 
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the  prosecutor  will  not  be  ordinarily  called  upon  to  elect  upon 
which  charge  he  will  proceed.^    Between  larceny  and 
stolen  goods,  therefore,  an  election  will  not  be  compelled  wm^naTbe 
when  the  evidence  is  such  that  it  is  doubtful  of  which  Xre  o?? 
offence  the  defendant  was  guilty.'    And  the  prosecutor  f^^f^  are 
will  not  be  compelled  to  elect  where  a  count,  charging  a 
person  with  being  accessary  before  the  fact,  is  joined  with  one 
charging  him  with  being  accessary  after ;'  nor  where  the  defendant 
is  indicted  as  a  principal  in  the  first  degree  in  one  count,  and  as 
principal  in  the  second  degree  or  accessary  in  another  count,^  nor 
when  several  defendants  in  homicide  are  charged  with  assaulting 
with  different  weapons.'    On  the  same  principle,  where  there  are 
counts  in  an  indictment  for  forging  a  bill,  acceptance,  and  indorse- 
ment, the  prosecutor  is  not  driven  to  elect  on  which  he  will  proceed.^ 

1  R.  V.  Jones,  2  Camp.  132 ;  R.  v.  polled.    R.  v.  Ward,  10  Cos  C.  G.  42. 

Austin,  7  €•  &  P.  796 ;  R.  v.  Hartell,  The  offenoes  mnst  be  individuated  to 

Ibid.  475 ;  R.  v.  Wheeler,  Ibid.  170 ;  sustain    a   demand  for    an    eleotion. 

R.  V.  Pnlham,  9  G.  &  P.  281 ;  IT.  S.  v.  Peacher  v.  State,  61  Ala.  22. 

Neversou,  1  Mackey,  162;    State  v.  >  State  v,  Hogan,    Gharlton,    474; 

Flje,  26  Me.  312 ;  Gom.  v.  Ismahl,  134  Andrews  v.  People,  117  111.  195 ;  Engle- 

Mass.  201;  People  v.  Coetello,  1  Denio,  man  o.  State,  2  Carter  (Ind.),  91; 

83 ;  People  v.  Satterlee,  5  Hun,  167 ;  Keefer  v.  SUte,  4  Ind.  246 ;  Glover  v. 

People  V.  Reavy,  45  Hun,  418 ;  Arm-  State,  109  Ind.  391 ;  Dowdy  v.  Com.,  9 

strong  0.  People,  70  N.  Y.  38;  Com.  Grat.  727;  SUte  v.  Morrison,  85  N.  C. 

V.  Manson,  2  Ashm.  31 ;    People  v.  5^1 ;  State  v.  Daubert,  42  Mo.  242 ; 

Sweney,  66  Mioh.  586 ;  State  v.  Man-  SUte  v.  Bell,  27   Md.   675 ;   SUte  v. 

luflT,  1  Houst.  C.  G.  268;  State  v.  Bell,  Laque,  37  La;  An.  853;  and  cases  cited 

27  Md.  675 ;  Dowdy  v.  Com.,  9  Orat.  supra,  §  291. 

727 ;  SUte  v.  McNeill,  93  N.  C.  552 ;  •  R.   v.  Blaokson,   8   C.  &  P.  43 ; 

SUU   V.   Nelson,   14   Rich.    L.    169;  Tompkins  v.  SUU,  17  Ga.  356.    But  in 

Mayo  V.  State,  30  Ala.  32;  SUte  v.  R.  v.  Brannon,  Law  Times,  Feb.  28, 

Hogan,   R.  M.  Gharlton,  474;    State  1880,  p.  319.   Cockbum,  G.  J.,  required 

V,  Jackson,  17  Mo.  554 ;  SUte  v*  Mai-  the  prosecution  to  elect  between  two 

Ion,  75  Mo.  355 ;  Sarah  v.   SUte,  28  oounU,  one  charging  the  defendant  as 

Miss.  267 ;  Ker  v.  People,  110  111.  627  ;  principal  the  other  as  accessary  after 

Miller  v.  SUU,  51  Ind.  405 ;  Wall  v.  the  fact. 

SUte,  51  Ind.  453 ;  StaU  o.  Fisher,  37  '  R.  v.  Gray,  7  G.  &  P.  164 ;  SUte  v. 

Kan.  404 ;  Candy  v.  SUte,  8  Neb.  482 ;  Testerman,  68  Mo.  408  ;    Williams  v. 

State  V,  Crimmins,  31  Kan.  376 ;  SUte  State,  69  Ga.  11 ;  Simms  v.  SUte,  10 

V.  Skinner,  34  Kan.  256 ;  SUte  v.  Jacob,  Tez.  Ap.  131. 

10  La.  An.  R.  141.    Ifasterson  o.  State,  ^  Williams    o.  State,  54  Ga.  401 ; 

20  Tex.  Ap.  574.  Gonzales  v.  SUte,  5  Tez.  Ap.  584. 

Between  diflferent  items  of  a  oontinu-  *  R.  v,  Toung,  Peake's  Add.  Gas* 

ous  taking  election  will  not  be  com-  228. 
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Of  course  no  election  will  be  compelled  when  the  coonU  Tary  only 
in  form.^  Bat  where  two  assaults  at  difierent  times  are  pro?ed  an 
election  will  be  compelled ;'  and  where  two  defendants  were  indicted 
for  a  conspiracy  and  for  a  libel,  and  at  the  close  of  the  case  for  the 
prosecution,  there  was  evidence  against  both  as  to  the  conspiracy, 
but  no  evidence  against  one  of  them  as  to  the  libel,  an  election  was 
required.'  The  defendant  is  entitied  to  an  acquittal  on  the  aban- 
doned counts  if  there  be  no  nolle  prosequi  as  to  them.^ 

§  294.  Abandoning  the  artificial  and  now  in  most  jurisdictions 
Object  obsolete  distinction  between  felonies  and  misdemeanors, 
of  election    ^e  may  hold,  therefore,  summing  up  what  has  been  al- 

iBto  reduce  i         •  j    ^i      i.  n      •  i     • 

to  a  single    ready  said,  the  following  conclusions : — 

isBue.  Q^>^  Cognate  offences  may  be  joined  in  separate 

counts  in  the  same  indictment. 

(2.)  If  this  is  done  in  such  a  way  as  to  oppress  the  defendant, 
the  remedy  is  a  motion  to  quash. 

(8.)  It  is  permissible,  in  most  States,  to  join  several  distinct 
ofiences,  to  each  of  which  fine  or  imprisonment  is  attachable ;  and 
upon  a  conviction  on  each  count,  to  impose  a  sentence  on  each«' 

(4.)  Yet  as  to  oflfences  of  high  grade  in  all  States,  and  in  some 
States  as  to  all  ofiences,  the  court  will  not  permit  more  than  a^  sin- 
gle issue  to  go  to  the  jury,  and  hence  will  require  an  election  on  the 
close  of  the  prosecution's  case,*  except  in  those  cases  in  which  of- 
fences are  so  blended  that  it  is  eminently  for  the  jury  to  determine 
which  count  it  is  that  the  evidence  fits  J 

1  Stewart  v.  State,  68  Ga.  577.  Nelson,  29  Me.  329 ;   SUte  v.  Smith, 

<  State  V.  Hatchings,  24  S.  C.  142 ;  22  Vt.  74 ;  State  o.  Crotean,  23  Vt.  14; 
Williams  v.  State,  77  Ala.  53 ;  see  State  o.  Hasard,  2  R.  I.  474 ;  Kane  o. 
Bnsbj  V.  State,  Ibid.  661.  People,  8  Wend.  203 ;  People  v.  Austin, 

*  R.  V.  Murphy,  8  C.  &  P.  297.  1  Parker  C.  R.  154 ;  Lanergan  v.  Peo- 

«  Ibid.    State  v.  McNeill,  93  N.  C.  pie,   39  N.  Y.  39 ;    SUte  v.  Early,  3 

552 ;  State  o.  Sorrell,  98  N.  C.  738.  Barring.  561 ;  Bainbridge  v.  SUte,  30 

«  See  infra,  §  910.  Ohio  St.  264 ;  SUte  v,  Haney,  2  Der.  k 

<  State  V.  Brown,  58  Iowa,  298.  Bat.  390 ;  State  v.  Sims,  3  Strobh.  137 ; 
T  Supra,  §§  288,  290  ;  Whart.  Crim.  Tompkins  v,  SUte,  17  Ga.  356  ;  Gilbert 

Law,  9th  ed.  §§  540,  1047  ;  R.  v.  Van-  p.  SUte,  65  Ga.  449  ;  Elam  v.  SUte,  26 

dercomb,  2  Leaoh,  816 ;    R.  v.  Smith,  Ala.  48 ;   Cochrane  v,  SUU,  30  Ala. 

R.  &  R.  295 ;   R.  v.  Hart,  7  C.  &  P.  542 ;   People  v.  Jenness,  5  Mich.  305 ; 

652 ;  R.  V.  Trueman,  8  C.  &  P.  727 ;  Long  v,  SUte,  56  Ind.  182 ;  Kidder  v. 

R.  V.  Hinley,  2  M.  &  R.  524 ;  U.  S.  v.  SUU,  58  Ind.  68 ;  Snyder  p.  SUU,  59 

Dickenson,  2  McLean,  325 ;  SUU  v,  Ind.  105 ;  Goodhne  o.  People,  94  111. 
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The  object  of  the  rale,  it  may  be  added,  is,  firut^  to  enable  the 
defendant  to  prepare  properly  for  his  defence ;  and,  secondly ^  to 
protect  him,  by  an  individualization  of  the  issue,  in  case  a  second 
prosecution  is  brought  against  him.  On  the  other  hand,  we  must 
remember  that  there  are  a  series  of  minor  offences  in  which  a  join- 
der is  a  benefit  to  the  defendant,  even  &ough  be  should  be  con- 
victed on  each  count,  as  he  is  thus  saved  from  an  accumulation  of 
costs  that  might  have  a  crashing  effect.  There  are  numerous  lines 
of  cases  in  which,  where  separate  indictments  are  introduced  to 
cover  a  series  of  simultaneous  or  closely  consecutive  offences  (£t.  g.^ 
as  in  the  cases  of  the  famous  tea  suits  before  Judge  Washington,  in 
which  a  separate  libel  was  brought  for  each  of  a  thousand  chests  of 
tea  alleged  to  have  been  smuggled),  the  court  will  require,  in  order 
to  save  the  defendant  from  unnecessary  vexation,  if  not  ruin,  that 
the  cases  be  consolidated.^ 

§  295.  Whether  a  court  will  compel  a  prosecuting  officer  to  elect 
which  count  to  proceed  on  rests  in  the  discretion  of  the 

1  f»i»  •         t  t»  m    -Tk        Election  at 

court,  and  cannot  ordinanly  be  assigned  for  error.'    But  discretion 
when  two  distinct  felonies  are  put  in  evidence,  under  sep-  ^^^^^' 
arate  counts,  against  protest,  this  rule,  in  its  rigor,  cannot  be  ap- 
plied.'   When,  however,  several  guilty  acts  (as  in  case  of  adultery) 
are  put  in  evidence  to  make  out  a  case,  it  is  not  error  that  election 
is  not  compelled,  when  it  is  not  specially  asked  for.^ 

§  296.  It  has  been  said  in  Iowa  that  when  the  repugnancy  is  of 
record,  the  time  for  an  application  to  elect  is  before 
plea  ;  and  the  court  has  refused  to  permit  a  plea  to  be   m^'Jj'^any 
withdrawn  in  order  to  let  in  a  motion  to  require  an  elec-  time  before 

*  yerdict. 

tion.*    But,  as  the  repugnancy  may  not  appear  until  the 

37  ;   State  v.  Testerman,  68  Mo.  408 ;  People,  23  N.  Y.  293 ;  State  v.  Bell,  27 

State  V,  Jonrdan,  32  Ark.  203 ;  State  v.  Md.  675  ;  State  v.  Smith,  24  Va.  814 ; 

Lanoaster,  36  Ark.  55.  Bailey  v.  State,  4  Ohio  (N.  S.),  440  ; 

1  That  indictments  may  be  oonsoli-  Snyder  v.  State,  59  Ind.  105 ;  Beaty  o. 

dated  in  the  federal  oonrts  under  stat-  State,  82  Ind.  228 ;  Beasley  v.  People, 

nte  has  been  already  seen.    Snpra,  89  111.  571 ;  Johnson  v.  State,  29  Ala. 

S  285.    See,  also,  State  v.  McNeill,  93  62 ;    George  v,  Stote,   39  Miss.   570 ; 

N.  C.  552.  State  v.  Leonard,  22  Mo.  449  ;  State  v. 

<  Infra,   §  778 ;    State  v.  Hood,  51  Green,  66  Mo.  632. 

Me.  363 ;   Com.  v.  SnUivan,  104  Mass.  *  Womaok  v.  SUte,  7  Cold.  508. 

552 ;  Com.  v.  Pratt,  137  Mass.  98 ;  SUte  '  State  v.  Witham,  72  Me.  531.    See 

V.  Tnller,  34  Conn.  281 ;  People  v.  Ba-  Whart.  Cr.  Bv.  §  194. 

ker,  3  Hill  (N.  T.),  159 ;    Nelson  v.  *  SUte  v.  Abrahams,  6   Iowa,  117. 
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evidence  is  developed,  it  is  not  in  such  case  just  to  compel  an  elec- 
tion until  the  prosecutor  knows  what  to  elect.  Hence,  when 
necessary  to  justice,  the  motion  has  been  held  in  time  if  made  be- 
fore verdict^  To  elect  a  count  is  virtually  to  withdraw  the  others 
from  the  consideration  of  the  jury  ;'  though  ordinarily  the  motion 
should  be  made  before  the  defendant  opens  his  case.'  After  yerdicty 
the  course  is  not  to  elect  a  particular  count,  but  to  enter  a  nolle 
prosequi  as  to  those  on  which  judgment  is  not  asked.^  But  at  any 
time  before  verdict  it  is  within  the  power  of  the  prosecution  to  make 
the  election,  though  this  should  ordinarily  be  done  before  summing 
up.* 

§  297.  Every  cautious  pleader  will  insert  as  many  counts  as  will 

be  necessary  to  provide  for  every  possible  'contingency 
BboiSd  be  ^^  ^^®  evidence  ;  and  this  the  law  permits.^  Thus,  he 
yaried  to      may  vary  the  ownership  of  articles  stolen,  in  larceny  f 

of  houses  burned,  in  arson  ;*  or  the  fatal  instrument  and 
other  incidents,  in  homicide.*    Hence  a  verdict  of  guilty  on  four 

1  Womaok    v.  State,  7  Cold.  508 ;  495.     As  to  averment  of  weapon,  Be6 

State  V,  Sims,  3  Strobh.  137 ;  Elam  v.  supra,  §  212  o. 

State,  26  Ala.  48 ;  Johnson  v»  State,  29  The  reason  for  this  is  thos  ezoellentlT' 

Ala.  62 ;  Wash.  v.'SUte,  14  Sm.  k  M.  stated  by  Chief  Justice  Shaw : — 

120.  "To  a  person   unskilled    and  un- 

<  MiUs  V,  State,  52  Ind.  187.  praotlsed  in  legal  proceedings,  it  maj 

*  State  V.  Smith,  24  W.  Va.  814.  seem  strange  that  several    modes  of 

*  Infra,  &§  707,  740,  742,  908-10;  death,  inconsistent  with  each  other, 
State  V,  Reel,  80  N.  C.  442.  shonld  be  stated  in  the  same  doon* 

*  Woodford  v.  People,  62  N.  Y.  117  ;  ment ;  but  it  is  often  neoessarj,  and 
and  see  infra,  §  874.  the  reason  for  it,  when  explained,  will 

«  Beaslej  v.  People,  89  111,  571 ;  State  be  obvious.    The  indictment  is  but  the 

V.   Smith,  24  W.  Va.   814;    State  v,  charge  or  accusation  made  by  the  grand 

Shepard,  33  La.  An.  1216  ;  see  People  jury,  with  as  much  certainty  and  pre- 

V,  Garcia,  58  Cal.  102.    That  to  counts  cision  as  the  evidence  before  them  will 

of  this  class,  Mass.  stat.  1861  does  not  warrant.    They  may  be  well  satisfied 

apply,  see  Com.  v.  Andrews,  132  Mass.  that  the  homicide  was  committed,  and 

263 ;  Howard  o.  State,  34  Ark.  433.  yet  the  evidence  before  them  leave  it 

*  State  V.  Nelson,  29  Me.  329 ;  Com.  somewhat  doubtful  as  to  the  mode  of 
V.  Dobbin,  2  Parsons,  380 ;  Cooper  v.  death ;  but,  in  order  to  meet  the  evi- 
State,  79  Ind.  206.  As  to  verdict,  see  dence  as  it  may  finally  appear,  they 
infra,  §  740.  are  very  properly  allowed  to  set  out 

*  R.  V,  Trueman,  8  C.  &  P.  727 ;  New-  the  mode  in  different  counts ;  and  then 
man  v.  State,  14  Wis.  393.  if  any  one  of  them  is  proved,  supposing 

0  See  Whart.  Crim.  Law,  9th  ed.  it  to  be  also  legally  formaf,  it  is  sufil- 
§  540 ;  Hunter  v.  State,  40  N,  J.  L.    oient  to  support  the  indictment.    Take 
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counts,  charging  the  murder  to  have  been  committed  with  a  knife, 
a  dagger,  a  dirk,  and  a  dirk-knife,  is  not  double  or  repugnant,  since 

the  same  kind  of  death  is  charged  in  all  the  counts.^ 

the  instanoe  of  a  murder  at  sea :  a  man  tained  ninetj-five  oonnts.     The  first 

is  strnck  down,  lies  some  time  on  the  oonnt  charged  an  equipping  with  in- 

deck  insensible,  and  in  that  condition  tent  that  the  ship  should  be  employed 

is  thrown  oyerboard.     The  evidence  1^  certain  foreign  States,  styling  them- 

proves  the  certainty  of  a  homicide,  by  aelves  the  Confederate  States,  with  in- 

the  blow  or  by  the  drowning,  but  leaves  tent  to  cruise  against  the  Republic  of 

it  uncertain  by  which.    That  would  be  the  United  States.    The  second  count, 

a  fit  case  for  several  counts,  charging  instead  of  the  Republic  of  the  United 

a  death  by  a  blow,   and  a  death  by  States,  mentioned  the  citizens  of  the 

drowning,  and  i>erhaps  a  third,  alleg-  Republic  of  the  United  States.    The 

ing  a  death  by  the  Joint  result  of  both  third  count  omitted  all  mention  of  the 

causes  combined."    Semis's  Webster  Confederate   States,    and   called   the 

case,  471 ;  S.   C.  5  Cush.  533.     See  United  States    the  Republic  of,  etc. 

U.  S.  V.  Pirates,  5  Wheat.  184 ;  also  The  fourth  count  was  like  the  third, 

Pettes  t;.  Com.,  126  Mass.  245 ;  State  with  the  exception  of  returning  to  the 

V.  Johnson,  10  La.  An.  R.  466.  expression  '  citizens,'  etc.  After  giving 

How  generally  the  same  practice  ex-  various  names  to  the  United  States  and 

iflts  in  England  may  appear  f^om  the  Confederate  States  in  the  first  eight 

very  pertinent  inquiry  of  Alderson,  B.,  oounts,  eight  other  counts  were  added 

in  a  recent  case:   "Why  may  there  substituting    'fdmiah'    for     'equip.' 

not  be  as  many  oounts  for  receiving  as  Bight  more  substituted    *  fit  out'  for 

there  are  for  stealing—one  for  each?  'famish.'    In  short,  the  indictment 

It  is  really  only  one  oflTence,  laying  the  contained  a  number  of  counts  obtained 

property  in  different  persons.  It  is  one  by  combining  every  operative  verb  of 

stealing,  and  one  receiving ;  and  be-  the  section  on  which  it  was  founded 

cause  there  was  some  doubt  as  to  the  with  all  the  other  operative  words." 

person  to  whom  the  proi>erty  really  be-  Report  of  Bnglish    commissioners   of 

longed,  the  property  is  laid  five  differ-  1879. 

ent  ways.    If  a  late  learned  judge  had  Lord  Campbell  in  R.  v.  Rowlands,  2 

drawn  the  indictment,  you  would  very  Den.  C.  C.  38,  and  Lord  Denman  in  R. 

likely  had  it  laid  in  fifty  more."    R.  v.  O'Connell,  11  CI.  k  F,  374,  censure 

V.  Beeton,  2  Car.  &  Kir.  961,  Alderson,  the  undue  multiplication  of  counts ; 

B.      To  same   effect,  see  Beasley  v.  though  under  common  law  pleading. 

People,  89  111.  571 ;  People  v.  Thomp-  this,  in  complicated  cases,  cannot  be 

son,  28  Cal.  214.     See,  as  to  verdict  to  avoided.    To  split  the  charge  in  dis- 

be  taken  in  such  cases,  infra,  §  740.  tinct  indictments  would  unduly  acou- 

"In  R.  o.  Sillem  (2  H.  &,C.  431),  as  mulate  costs,  and  would  expose  the 

Information  (which  might  have  been  prosecution  to  an  application  to  con- 

an  indictment)  charged  certain  persons  solidate. 

in  substance  with  having  equipped  for  ^  Donnelly  v.  State,  2  Dutch.  (N.  J.) 

the  Confederate  States,  then  at  war  463;  afllrmedinerror,2  Dutch.  (N.  J.) 

with  the  United  States,  a  ship  called  601.     Supra,  $§  290  el   jeg. ;   infra, 

the  Alexandra.    The  information  was  §§  736  €t  seq.    To  same  effect,  see  Mer- 

framed  upon  59  Qeo.  3,  c.  69,  and  con-  rick  v.  State,  63  Ind.  637 ;  Jones  v. 

205 
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§  298.  As  both  in  ciyil  and  criminal  pleading  two  counts  charg. 
ing  the  same  thing  would  be  bad  on  special  demurrer  for 
Sci^iy"**  duplicity— though  ttie  fault  in  civil  pleading  is  cured  by 
d  ?^ti         pleading  over — it  has  been  usual,  by  inserting  the  word  | 

*^  other"  in  a  second  count,  to  obviate  this  difficult, 
through  the  fiction  that  the  cause  of  action  thus  stated  is  new  and 
distinct.  The  rule  is  clear,  that  when  two  counts  setting  out  the 
same  offences  occur,  judgment  will  be  arrested.  *^  Neither,  as  we 
think,"  says  Lord  Denman,  in  a  case  in  1846,  ^'  can  one  offence, 
whether  felonious  or  not,  be  properly  charged  twice  over,  when  iriik 
one  indictment  or  two ;  and  as  special  demurrers  are  not  necessary 
in  criminal  cases,  we  think  that  if  the  two  counts  in  an  indictment 
necessarily  appear  to  be  for  the  same  charge,  the  objection  might 
be  taken  in  arrest  of  judgment.  But  still  the  court  would,  if  pos- 
sible, hold  them  not  to  be  for  the  same  offence ;  and  certainly  the 
omission  of  the  word  ^  other'  would  not  of  itself  make  the  same ; 
though  the  insertion  of  the  word  ^  other'  would  make  them  cQf- 
ferent." '  In  New  Hampshire,  however,  it  is  said  that  where  the 
same  offence  is  described  with  formal  variations  in  different  counts,  it 
is  not  necessary  to  allege  the  offence  described  in  each  of  the  several 
counts  to  be  other  and  different  from  that  described  in  the  others.' 

Even  according  to  the  strictest  practice,  the  omission  in  an  indict- 
ment, containing  two  counts,  of  an  averment  that  they  are  for 
different  offences,  is  cured  by  a  verdict  of  not  guilty  on  one  of  the 
counts,  or  the  entry  of  a  nolle  prosequi  on  that  count." 

The  relative  ^^  said,"  used  in  one  of  the  subsequent  counts  of  an 
indictment  referring  to  matter  in  a  previous  count,  is  always  to  be 
taken  to  refer. to  the  count  immediately  preceding  where  the  sense 
of  the  whole  indictment  does  not  forbid  such  a  reference.^ 

State,  66  Ga.  621.    As  to  dnplldtj  is  son  with  the  uttering  of  the  instm- 

snch  avermentSi  see  supra,  $  253.  That  ment,  and  then  proceeded  to  charge 

the  defendant  cannot  use  one  count  as  the  defendant  with  being  an  accessary 

evidence  to  disprove    another  count,  before  the  fact  to  such  uttering,  it  was 

see  Edmonds  v.  State,  34  Ark.  720.  ruled  in  Massachusetts  that  but  two 

1  Campbell  v.  B.,  11  Ad.  &  Bl.,  N.  S.  counts  were  charged.    Pettes  v.  Com., 

800.  126  Mass.  242. 

'  SUte  V.  Rust,  35  N.  H.  438.  •  Com.    v.  Holmes,   103   Mass.  440 

Where  an  indictment  in  the  first  (Ames,  J.,  1869). 

count  charged  the  defendant  with  the  *  Sampson  v.  Com.,  5  W.  &  S.  385 ; 

forging  of  a  certain  instrument,  and  in  Boles  v.  State,  13  Tez.  Ap.  650. 
the  second  count  charged  another  per- 
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§  299.  Where  the  first  count  of  an  indictment  is  bad,  or  is  aban- 
doned by  the  proeecntion,  a  subsequent  count  may  be   onebad 
sustained,  even  though  it  refers  to  the  first  count  for  some  count  can- 
allegations,  and  without  repeating  them.^    Generally,  aided  by 
however,  one  bad  count  cannot  help  another  bad  count,  ^°^^®^- 
which  is  defective  in  a  distinct  way.' 

Even  in  good  counts,  it  is  unsafe  to  attempt  to  supply  a  material 
averment  by  mere  reference  to  a  preceding  count.  Time  and  place 
may  be  thus  implied,  but  not,  it  seems,  descriptive  averments  which 
enter  into  the  vitals  of  the  offence.* 

§  800.  There  may  be  cases,  it  seems,  in  which  counts  may  be 
transposed  after  verdict,  so  as  to  invest  the  second  with  q^^^^ 
the  incidents  of  the  first,  or  tnce  versa.    Thus,  in  an  m«7  ^   , 

trail  BDOAfid 

English  case.  A*. and  B.  were  indicted  for  the  murder  of  after 
C,  by  shooting  him  with  a  gun.  In  the  first  count  A.  ^^^^^ 
was  charged  as  principal  in  first  degree,  B.  as  present,  aiding  and 
abetting  him ;  in  the  second  count  B.  as  principal  in  first  degree,  A. 
as  aiding  and  abetting.  The  jury  convicted  both,  but  said  they 
were  not  satisfied  as  to  which  fired  the  gun.  It  was  held  that  the 
jury  were  not  bound  to  find  the  prisoners  guilty  of  one  or  other  of 
the  counts  only  (Maul.  J.,  di%%entiente) ;  and  that  notwithstanding 
Ihe  word  ^^  afterward"  in  the  second  count,  both  the  counts  related 
substantially  to  the  same  person  killed,  and  to  one  killing,  and 
might  have  been  transposed  without  any  alteration  of  time  or 
meaning.^ 

The  effect  of  a  bad  count  after  verdict  will  be  considered  here- 
after.* 

XVIII.  JOINDER  OF  DEFENDANTS. 

1.  Who  may  he  joined. 

§  301.  When  more  than  one  join  in  the  commission  of  an  offence, 
all,  or  any  number  of  them,  may  be  jointiy  indicted  for  it,  or  each 

1  Com.  V.  Miller,  2  Parsons,  480.  See  v.  Lyon,  17  Wis.  237 ;  Keech  v.  State, 

SUte  V.  Lea,  1  Cold.  (Tens.)  176.  15  Fla.  591 ;  bnt  see  supra,  §§  292  €t 

*  State  V,  Longley,  10  Ind.  4S2.  m^.,  as  to  praotioe  in  counts  for  reoeiv- 

>  See  R.  V.  Dent.  1  C.  &  K.  249 ;  2  ing  stolen  goods. 

Cos  C.  C.  354 ;  R.  v.  Martin,  9  C.  &  P.  «  R.  o.  Downing,  1  Den.  C.  C.  52. 

213 ;    SUte  v.  Nelson,   29    Me.  329  ;  «  Infra,  §§  736,  771. 
Sampson  r.  Com.,  5  W.  &  S.  385 ;  SUte 
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of  them  may  be  indicted  separately.^  Thus,  if  several*  commit  a 
Joint  robbery,  burglary,  or  murder,  they  may  be  indicted  for 

offenden  it  jointly*  or  separately ;  and  the  same  where  two  or 
Jointly  more  commit  a  battery,  or  are  guilty  of  extortion  ;^  or 
indicted.  ^^  concerned  in  a  common  violation  of  the  Lord's  day  ;* 
or  are  engaged  in  the  same  boat  in  unlawfully  fishing/  And 
parties  to  the  crime  of  adultery  may  be  indicted  jointly  f  though 
where  two  are  jointly  indicted  for  fornication  or  adultery,  and  are 
tried  together,  and  one  party  is  found  guilty  and  the  other  not 
guilty,  no  judgment  can  be  rendered  against  the  former.*  Where 
property  has  been  obtained  under  false  pretences,  and  the  false 
pretences  were  conveyed  by  words  spoken  by  one  defendant  in  the 
presence  of  others,  all  of  whom  acted  in  concert  together,  all  par- 
ties may  be  indicted  jointly.'  And  where  two  persons  are  jointly 
indicted  and  one  only  is  tried,  a  separate  count  charging  the  latter 
alone  with  the  crime  is  unnecessary.^* 

§  802.  But  where  the  offences  are  necessarily  several  there  can 
be  no  joinder.'^    It  is  true  that  where  a  libellous  song 

when  of.  '^^  ^^^8  ^7  ^^^  ^^^>  ^^  ^^  ^^^^  ^^^  ^^^7  might  be  in- 
fences  are     dieted  jointly  ;"  and  the  same  view  has  been  taken  where 

two  or  more  persons  join  in  any  other  kind  of  publication 

1  U.  S.   V.   O'Callahan,  6  McLean,  •  Ck>m.  v.  Weatherheady  110  Mass. 

596  ;  SUte  v.  Gay,  10  Mo.  440.    As  to  175. 

Joint  punishment  see  infra,  §  940.    As  ^  Com.  v,  Elwell,  2  Met.  190;  State 

to  new  trial  from  misjoinder  see  infra,  v.  Mainor,  6  Ired.  340.    But  see  Whart. 

§§  873  ef  seq.    As  to  when  oo-defend-  Crim.  Law,  9th  ed.  §  1339. 

ants  can  be  witnesses  for  each  other  *  State  v.  Mainor,  6  Ired.  340. 

see  Whart.  Crim.  Ey.  §  445.    As  to  •  R.  v.  Young,  3  T.  R.  98.    Infra, 

MichigAn  practice  see  Stuart  v.  People,  S  1209. 

42  Mich.  455.  »  SUte  v.  Bradley,  9  Richards.  (S. 

*  Supra,  §  293 ;  R.  v.  Giddings,  C.  C.)  168.    See  Weatherford  v.  Com.,  10 
&  M.  634 ;  Com.  v.  O'Brien,  107  Mass.  Bush,  196. 

208 ;  Com.  v,  McLaughlin,   12  Cush.        "  Infra,  §  315 ;  Elliott  v.  State,  26 

615 ;   Fowler  v.  State,  3  Heisk,  154,  Ala.  78 ;  though  see  Young  e.  R.,  3  T. 

where  the  indictment  was^against  two  R.  106 ;  R.  p.  Kingston,  1  East,  468. 

for  assault  and  battery  upon  three.  In  State  v.  Deaton,  92  N.  C.  788,  it  was 

*  2  Hale,  173 ;  State  v.  Blan,  69  Mo.  held  that  two  oould  not  be  jointly  in- 
317 ;  Ruoker  v.  State,  7  Tez.  Ap.  549.  dieted  for  drunkenness.    But  suppose 

*  R.  V.  Atkinson,  1  Salk.  382 ;  R.  v.  two   should   agree   to  get  drunk  to- 
Trafford,  1  B.  &  Ad.  874;    Kane  v.  gether? 

People,  8  Wend.  203.  ■  R.  v.  Benfield,  2  Burr.  985.    See 

*  Com.  V.  Sampson,  97  Mass.  407.         Whart.  Crim.  Law,  9th  ed.  §  1603. 
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of  a  libel ;  jet  if  the  utterance  of  each  party  be  distinct,  as  if  two 
booksellers,  not  being  partners,  sell  the  libel  at  their  respectiYe 
shops,  they  must  be  indicted  separately.  Two  or  more  cannot  be 
jointly  indicted  for  perjary,^  or  for  seditions,  obscene,  or  blasphem- 
ous words,  or  the  like,  because  such  offences  are  in  their  nature  dis- 
tinct.' And  if  A.  and  B.  are  jointly  indicted  and  tried  for  gaming, 
and  the  eyidence  shows  that  A.  and  others  played  at  one  time  when 
B.  was  not  present,  and  B.  and  xOthers  played  at  another  time  when 

A.  was  not  present,  no  conviction  can  be  had  against  them.'  If, 
also,  the  offence  charged  does  not  wholly  arise  from  the  joint  act  of 
all  the  defendants,  but  from  some  personal  and  particular  act*  or 
omission  of  each  defendant  (e.  jr.,  as  with  larceny  and  receiving,  or 
receiving  at  distinct  times),^  the  indictment  must  charge  them  sev- 
erally and  not  jointiy.*    And  it  has  been  held  that  when  A.  strikes 

B.  on  one  day,  and  C.  strikes  B.  on  another,  A.  and  C.  cannot  be 
included  jointly  in  one  count.* 

§  808.  Persons  holding  different  offices  with  separate  ^*^  ^ 
duties  cannot  be  jointly  indicted  for  a  misdemeanor  in  with  sep- 

a  Via  ^.dk  rf^  wi 

office.    Thus,  an  indictment  charging  such  an  offence  ties. 

>  R.  V.  PhiUips,  2  8tr.  921 ;  Whart.  111.  452.    Bee  Com.  v.  Jonee,  136  Mus. 

Cr.  L.  9th  ed.  §  1253.  173. 

'  State 9.  Roulstone,  3Stieed  (Tenn.),        •  R.  v.  Devett,  8  G.  &  P.  639.  Infra, 

107 ;  Cox  0.  SUte,  76  Ala.  66.  {  315. 

s  Blliott  V.  SUte,  26  Ala.  78 ;  Lind-        Several   Receiven.^A\though    as    a 

say  V.  State,  48  Ala.  169 ;  Galbreath  v,  mie  several  reoeivers  cannot  be  Jointly 

State,  36  Tex.  200 ;  State  v.  Homan,  charged  in  the  same  count  with  sepa- 

41  Tex.  155.    See  contra,  Com.  v.  Mo-  rate  and  distinct  acts  of  receiving  (R. 

Chord,  2  Dana,  242.    That  for  a  Joint  v.  Pnlham,  9  C.  &  P.  281),  yet  it  is 

game  they  can  be  Jointly  indicted  see  too  late,  after  verdict,  to  object  that 

Com.  V.  MoQoire,  1  Ya.  Ca.  119 ;  Coog  they  should  have  been  indicted  sepa- 

V.  State,  4  Port.  180;  SUte  v.  Homan,  rately.  R.  «.  Hayes,  2  M.  &  Rob.  156. 
Mtsup,  Ccncert  justifiee   «/otiu2er.— Although 

*  R.'v.  Dovy,  2  Den.  C.  C.  92;  4  the  acts  are  several,  yet  there  can  be 
Cox  C.  C.  478 ;  U.  S.  v.  Kasinski,  2  no  exception  to  a  Joinder  if  concert  be 
Sprague,  7 ;  Home  o.  State,  37  Ga.  80 ;  inferred.  And  this  is  good,  though 
Stephens  v«  State,  14  Ohio,  386.  Infra,  the  only  evidence  for  the  prosecution 
§  315.  is  of  separate  acts,  at  separate  times 

*  R.  V.  Meeslngham,  1  M.  C.  C.  257 ;  and  places,  done  by  several  persons 
Com.  o.  Miller,  2  Parsons,  480 ;  People  charged  as  accessaries,  upon  which  a 
V.  Hawkins,  34  Cal.  181.  See  R.  v.  conviction  is  had.  R.  v.  Barber,  1  Car. 
Parr,  2  M.  &  Rob.  346 ;   Vaughn  v.  &  Kir.  442. 

SUte,  4  Mo.  530 ;  Baker  v.  People,  105 
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§  805.]  PLEADING  AND  PRACTICE.  [CHAP.  III. 

against  the  inspectors,  clerks,  and  judge  of  an  election,  was  held 
bad  on  demurrer.^  ' 

§  304.  Principals  in  the  first  and  second  degree,  and  accessa- 
ries, before  and  after  the  fact,  may  all, be  joined  in  the 
and  ft^^  same  indictment,  and  they  may  be  convicted  of  differ- 
*"1^^  ent  degrees;'  or  the  principals  may  be  indicted  first, 
and  the  accessaries  after  the  conviction  of  the  principals.' 
And  their  relation  may  be  transposed  in  alternate  counts.^ 

§  305.  In  conspiracy,  where  one  cannot  be  indicted  for  an  offence 
In  coDBpi-  committed  by  himself  alone,  the  acquittal  of  all  charged 
»C7  at  in  the  same  indictment  with  him,  as  co-defendants,  must 
mast  be  of  course  extend  to  him,'  nor  when  the  jury  fail  to  agree 
Joined.  ^  ^  ^^^  ^f  ^^^  co-conspirators,  can  there  be  a  convic- 
tion of  the  other  ?'  In  an  indictment  for  conspiracy,  less  than  two 
cannot  possibly  be  joined  f  a  wife  and  husband  together  not  being 
sufficient.  A  charge  of  conspiracy  cannot  be  sustained  against 
two  defendants  one  of  whom  was  at  the  time  of  the  offence  insane.' 
One  defendant  may  be  tried  alone,  when  his  co-conspirators  are 
alleged  to  be  unknown,'  or  when  such  conspirators  are  dead,  or 
absent,  or  previously  convicted.'' 

1  Com.  V.  Miller,  2    Parsons,  481.  4  John.  296 ;  Turpin  v.  State,  4  Blaekf. 

Otherwise  when  officers  oonoor  in  ex-  72 ;  State  v.  Mainor,  6  Ired.  840 ;  State 

tortion.    B.  v.  Tisdale,  20  Up.  Can.  v.  Allison,  3  Yerg.  428.     See  Whart. 

Q.  B.  272.  Crim.  Law,  9th  ed.  §§  1388  ef  m^.,  as 

<  2  Hale,  173 ;  R.  v.  Moland,  2  Mood,  to  oonspiracj  ;  and  §  1545,  as  to  riot. 

C.  C.  270 ;  R.  v.  Greenwood,  2  Den.  C.  As  to  verdict  see  infra,  §  755. 
C.  453  ;  Com.  v.  Drew,  3  Cosh.  384 ;        <  R.  v.  Manning,  L.  R.  12  ;  <l.  B.  D. 

Com.  V,  Felton,  101  Mass.  14;  Klein  v.  241 ;  51  L.  T.  N.  S.  121. 
People,  81  N.  Y.  229  ;  Mask  v.  State,        ^  R.  v.  Oomperts,  9  Q.  B.  824 ;   a. 

32  Mass.  405 ;  State  v,  Putnam,  18  S.  S.  v.  Cole,   5   McLean,  513 ;  Com.  v. 

C.  175 ;  Sute  v.  Hamlin,  47  Conn.  95.  Manson,  2  Ashm.  R.  31 ;  State  o.  Sam, 

Infra,  §  768.     That  such  is  the  case  2  Dev.  569  ;  State  v.  Covington,  4  Ala. 

with    principals    and   accessaries   see  003;  Whart.  Crim.  Law,  9th  ed.  §§ 

Whart.  CHm.  Law,  9th  ed.  §§  230,  231.  82,  1392.    Infra,  §  755. 

*  People  V.  Valencia,  45  Cal.  304.  *  See  Braokenridge'a  Miseellanies, 
See  Whart.  Cnm.  Law,  9th  ed.  §§  205  223. 

et  seq.  •  U.   S.  v.   Miller,  3  Haghes,  553 ; 

*  Snpra,  $  300.    Hawlej  v.  Com.,  75  Whart.  Crim.  Law,  9th  ed.  §  1388. 
Ya.  847.  ^  R.  v.  Kenriok,  5  Q.  B.  49 ;  R.  v. 

*  R.  9.  Kinnerslej,  1  Stra.  193 ;  R.  Cooke,  5  B.  &  C.  538 ;  7  D.  &  R.  673 ; 
V.  Sudbury,  12  Mod.  262 ;  2  Salk.  593 ;  State  v.  Buchanan,  5  Har.  &  J.  500. 
1  Lord  Raym.  484 ;  People  v.  Howell,  Supra,  §  104 ;  infra,  §  1388. 
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From  the  peculiar  character  of  the  pleading  in  conspiracy,  a  new 
tria)[  as  to  one  defendant  is  a  new  trial  as  to  all.^ 

§  806.  In  an  indictment  for  riot,  when  the  offence  is  not  charged 
to  have  been  committed  with  persons  unknown,  unless   j^  ^^^ 
three  of  the  parties  named  are  proved  to  have  been  con-  three  must 

,  be  joined. 

cerned,  they  must  all  be  acquitted.*     Where  there  is  an 
allegation  of  defendants  unknown,  or  there  are  co-defendants,  dead 
or  absent,  or  previously  convicted,  the  case  is  otherwise.^  .  The 
effect  of  charging  the  offence  to  have  been  committed  by  persons 
^^  unknown"  has  been  further  considered  under  another  head.^ 

§  806  a.  As  has  been  seen  in  another  volume,  there  is  no  tech- 
nical objection  to  an  indictment  joining  a  married  woman 
with  her  husband.*    And  this  rule  has  been  applied  to   ^^'wife 
indictments  for  assault;*    for  keeping  disorderly  and   Pf^^ 
gaminghouses;^  for  forcible  entry  and  detainer;*  for 
murder  ;•  for  stealing  and  receiving.'*    The  presumptions  of  law  in 
such  cases  are  elsewhere  considered.^^ 

§  307.  Misjoinder  of  defendants,  when  apparent  on  the  record, 
may  be  made  the  subject  of  a  demurrer,  a  motion  in   MiBioinder 
arrest  of  judgment,  or  writ  of  error ;  or  the  court  will   may  be 
in  some  cases  quash  the  indictment.^*    When  the  mis-   to  at  any 
joinder  appears  in  evidence  an  acquittal  may  be  ordered.      °^^' 
If,  however,  two  be  improperly  found  guilty  separately  on  a  joint 

1  R.  V,  Gomperto,  9  Q.  B.  824.    In-  365 ;    Rather  o.  SUte,  1  Port.  132 ; 

fra,  §§  850,  875.  State  v.  Bents,  11  Mo.  27. 

*  Penn.  v,  Huraton,  Addis.  R.  334 ;  •  R.  v.  Crnse,  8  C.  &  P.  541 ;   State 
Whart.  Grim.  Law,  9th  ed.  §  1545.  v.  Parkenon,  1  Strobh.  169. 

s  R.  0.  Soott,  3  Bnrr.  1262 ;  Clein  t^.  ^  R.  v.  Williams,  10  Mod.  63  ;  R.  v. 

People,  31  N.  Y.  229  ;  SUte  v.  Bgan,  Dixon,   10  Mod.   335 ;  Com.   v.   Mnr- 

10  La.    R.   698.     As    to  verdict  see  phj,  2  Oraj,   516;  Cpm.  v.  Chenej, 

infra,  §  755.  114  Mass.  281 ;    State    v,    Bentz,  11 

*  Snpra,  §§  104,  111 ;  WhaH.  Grim.  Mo.  27. 

Law,  9th  ed.  §§  1391, 1847.  "  State  v.  Harvej,  3  N.  H.  65. 

s  Whart.  Grim.  Law,  9th  ed.  §  75  ;  •  R.  v.  Grase,  8  G.  &  P^  541. 

R.  V.  Sergeant,  1  Rj.  &  M.  352;  R.  v.  vi  r.  v,  M'Athey,  9  Goz  G.  G.  251. 

Hammond,  1  Leaob,  499 ;  R.  v.  Mat-  >i  Whart.  Grim.  Law,  9th  ed.  §  78. 

thews,   1  Den.   G.   G.   596 ;     SUte  v.  ^  Yonng  v,  R.,  3  T.  R.  103-106 ;  1 

Nelson,   29  Me.   329 ;   Gom.   v.  Trim-  Stra.  623 ;  Gom.  Dig.  Ind.  H.  .  As  to 

mer,  1.  Mass.  476 ;   Gom.  v.  Lewis,  1  new  trial,  see  infra,   §  874.    That  in 

Met.  (Mass.)  151 ;    Gom.  r.  Trjon,  99  such  oases  error  does  not  lie  see  State 

Mass.  442;    SUte  v.  Gollins,  1    McG.  v.  Underwood,  77  N.  G.  502;  State  v. 

Lindsay,  78  N.  G.  499. 

211 


§  809.]  PLBADINQ  AKD  PBACTIOB.  [CHAP.  HI. 

indictment,  the. objection  may,  in  general,  be  cored  by  producing  a 
pardon  or  entering  a  nolle  prosequi  as  to  the  one  of  them  who 
stands  second  on  the  verdict.  During  the  trial  the  difficulty  may 
be  relieved  by  a  nolle  prosequi^  or  an  acquittal  of  a  defendant 
improperly  joined.  If  there  be  error  in  this  respect  a  new  triid 
may  be  granted.^ 

*   §  308.  Where  two  persons  are  indicted  for  a  conspiracy,  and  one 
of  them  dies  before  the  trial,  and  it  proceeds  against 

Death  seed  .     .  »  r  o 

not  be  both,  it  is  no  mistrial,  and  entry  of  a  suggestion  of  the 
cSure^d.    death  on  the  record  is  unnecessary.' 

2.  Severance. 

§  809.  Where  several  persons  are  jointly  indicted,  they  may  be 

tried  separately,  at  the  election  of  the  prosecution^  or  of 

^tlTmaT      ^^  defendants.    The  prosecution  may  sever  as  a  matter 

elect  to        of  right  ;^  but  the  question  of  severance  is  usually  raised 

by  the  defendants  themselves,  as  to  whom  the  matter  is 

left  to  the  discretion  of  the  court.'    Where  they  elect  to  be  tried 

1  Infra,  §§  S73-4.  v.  SUte,  41  Ala.  416 ;  SUte  v.  Johnson, 

When  the  indictment  charges  onlj  88  La.  An.  18 ;  Lawrence  v.  State,  10 

A.  and  B.  as  conspirators,  a  nolle  prate'  Ind.  463 ;  State  v.  McLane,  15  Ner. 

^'  as  to  A.  has  been  held  to  operate  345.    When  the  wife  of  one  defen- 

as  an  acquittal  of  B.    State  v.  Jackson,  dant   is    a    witness    for   the   others, 

7  8.  C.  283.  see  Com.  v.  Hanson,  snpra ;  Com.  v, 

*  R.  V.  Kenridk,  5  Ad.  k  El.  N.  S.  Easland,  1  Mass.  15 ;  Whart.  Grim. 
(5  Q.  B.)  49.  Br.  §  445.    Bat  at  common  law,  a  ser- 

*  Com.  V,  Hnghes,  11  Phila.  430.  eranoe  will  not  he  granted  to  enable 

*  State  V.  Bradley,  9  Richards,  168 ;  one  defendant  to  be  a  witness  for  the 
State  V.  McOrew,  13  Richards,  313 ;  other ;  as  eren  on  separate  trials  this 
Hawkins  v.  State,  9  Ala.  137 ;  State  result  oonld  not  be  reached.  U.  8.  e. 
o.  Thompson,  13  La.  An.  515.  Oibert,  2  Sumner,  19.     When,  how- 

*  Infra,  §  755 ;  State  v.  Conl^,  39  ever,  there  is  no  OTidence  against  a 
Me.  78 ;  Com.  v.  Jenks,  138  Mass.  484 ;  particular  defendant,  or  the  evidence 
Bute  V.  O'Brien,  7  R.  I.  336 ;  White-  is  but  sUght,  the  court  may  direct  an 
head  v.  State,  10  Ohio  St.  449 ;  Curran's  acquittal  of  such  defendant,  so  as  to 
case,  7  Orat.  619 ;  Com.  v,  Lewis,  25  rehabilitate  him  as  a  witness.  Com. 
Grat.  938;  Robinson  v.  State,  1  Lea,  v.  Eastman,   1   Cush.  189;  SUte  v. 

.  673 ;  Hawkins  v.  SUU,  9  Ala.  137 ;  U.  S.  Roberts,  15  Mo.  28.    Infra,  {§  755,  873. 

V.  Collrer  et  al.  Wharton  on  Homidde,  See  Whart.  Crim.  Br.  §  445. 

Appendix.    See   Com.  v.   Manson,  2  In  Tennessee  this  is  a  sUtutory  right; 

Ashm.  31 ;  SUte  v.  Wise,  7  Richards.  SUU  v.  Knight,  3  Baxter,  418 ;  Robin- 

412 ;  StaU  v.  McOrew,  13  Richards,  son  v.  SUU,  1  Lea,  673 ;  and  so  in 

316 ;  Wade  t;.  SUU,  40  Ala.  74 ;  Parmer  Texas.    Slawson  v.  SUU,  7  Tex.  63 ; 
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separately,  and  where  the  application  is  granted  by  the  court,  the 
prosecuting  officer  may  elect  whom  he  will  try  first,*  which  is  usually 
at  his  discretion.'  But  after  the  jury  have  been  sworn,  and  part  of 
the  evidence  heard,  it  is  usually  too  late  for  either  defendant  to 
demand  a  separate  trial.^ 

§  310.  Where  the  defences  of  joint  defendants  are 
antagonistic,  it  is  proper  to  grant  a  severance.^    And  this  sboaid  be 
is  eminently  the  case  where  one  joint  defendant  has  made  |^,^|^e. 
a  confession  implicating  both,  and  which  the  prosecution  ^°^^ 
intends  to  offer  on  trial.* 

§  311.  In  conspiracy  and  riot,  though  i£  was  once  thought  other- 
wise,* it  is  now  held  the  defendants  may  claim  separate 
trials.^    And  when  the  case  is  tried  jointly,  the  court  rocy^an?" 
must  direct  the  jury  that  they  are  not  to  permit  one  ^^^  ^^ 

86V6ranc6. 

defendant  to  be  prejudiced  by  the  other's  defence.* 

8.    Verdict  and  Judgment* 

.    §  312.  Joint  defendants  may  be  convicted  of  different  grades.* 
Thus,  where  two  or  more  defendants  are  jointly  charged  in  the 

Rnoker  v.  State,  7  Tex.  Ap.  549 ;  Kreba  41 ;  Mask  v.  8Ute,  32  Mlas.  405 ;  Roaoh 

V.  SUte,  8  Tex.  Ap.  15.    That  a  yerdiot  v.  State,  5  Cold.  (Tenn.)  39. 

of  insanitj  of  one  Joint  defendant  works  In  Texas  this  is  hy  statate.    Willey 

a  sererance,  see  Marler    o.  State,  67  v.  State,  22  Tex.  Ap.  408. 

Ala.  55.  *  Com.  v,  James,  99  Mass.  438. 

1  Com.  V.  Berry,  5  Gray,  93  (riot) ;  •  Com.  v.  Manson,  snpra,  §  305. 

People  V.  Molntyre,  1  Park.  C  C^371 ;  ^  Infra,  §  698. 

People  V.  Stockham,  Ibid.  424 ;  Jones  •  Com.  v.  Robinson,  1  Gray,  555. 

V.  State,  1  Kelly,  610.  See,  as  to  Virginia  practice.  Acts 

<  PatUrson  v.  People,  46  Barb.  625.  1877-8,  ohap.  xvii.  §  31.    In  Ohio,  by 

See,  as  to  misdemeanors,   People   v.  statate.  Joint  defendants  can  claim  sep- 

White,  55  Barb.  606.    As  holding  that  arate    trials    by  right.    Crim.   Proo. 

in  saoh  oases  error  does  not  lie,  see  §  153.    As  to  New  Hampshire,  see  State 

State  V.  Lindsay,  78  N.  C.  499.    As  to  v.  Doolittle,  58  N.  H.  92. 

new  trial,  see  infra,  §  874.    As  to  call-  9  Infra,  §  755 ;   Whart.  Crim.  Br. 

ing  one  as  a  witness  for  the  other,  see  §  136 ;  Klein  v.  People,  31  N.  Y.  229  ; 

Whart.  Crim.  Er.  §  445.                 *  White  v.  People,  32  N.  Y.  465  ;  Shoase 

>  McJankins  v.  State,  10  Ind.  140.  9.  Com.,  5  Barr,  83 ;  State  v,  Arden,  1 

«  U.  S.  9.  Kelly,  4  Wash.  C.  C.  528 ;  Bay,  487 ;  Brown  v.  3Ute,  28  Geo.  209 ; 

U.  S.  p.  Marohant,  12  Wheat.  480 ;  R.  v.  Bntterworth,  R.  k  R.  520.    See 

SUte  V.  Soper,  16  Me.  293  ;  Com.  v.  R.  v.  Dovey,  2  Den.  C.  C.  86  ;  4  Cox  C. 

Robinson,  1  Gray,  555  ;  Maton  1;.  Peo-  c.  428 ;    2  Bng.  L.  k  Bq.  Rep.  532 ;   2 

pie,  15  111.  536 ;  Hawkins  v.  State,  9  Renn.  k  Heard  Lead.  Cases,  138. 
Ala.  137 ;  Thompson  v.  SUte,  25  Ala. 
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same  indictment  with  murder,  it  is  competent  to  the  jury  to  find 
one  guilty  of  murder,  and  another  of  manslaughter,  and 
fendante  On  such  a  verdict  being  rendered  it  will  not  be  disturbed 
conyicted  ^7  ^^^  court  as  irregular.^  So,  also,  in  assault  and  bat- 
mde«'*'**  tery,  one  may  be  found  guilty  of  assault  and  another  of 
battery.'  A  fortiori  a  verdict  is  good  in  ordinary  cases 
where  the  jury  convict  one,  and  acquit  or  disagree  as  to  the  other.' 

Defendants       ^  ^^^'    ^^®^®  ^^®  ^^   several    defendants  is  tried 
may  be        aloue,  he  may  be  convicted  alone  ;^  nor  is  it  ground  of 

convicted 

aeyeraiiy.     exception  that  the  others  who  were  jointly  indicted  wero 

not  tried.' 
§  814.  In  an  indictment  against  two  or  more,  when  the  charge 
Sentence      ^®  several  as  well  as  joint,  the  conviction  is  several  ;• 
is  to  be        80  that  if  one  is  found  guilty,  judgment  may  be  rendered 

against  him,  although  one  or  more  may  be  acquitted. 
To  this  rule  there  are  exceptions,  as  in  case  of  conspiracy  or  riot, 
to  which  the  agency  of  two  or  .more  is  essential ;  but  violations  of 
the,  license  law.>  Aot  being  within  the  reason  of  these -exceptions, 
come  under  the  general  rule.^    Subject  to  these  exceptions  when 


>  U.  B.  9.  Harding,  1  WaU.  Jan.  127;  Vt.  437 ;  SUte  v.  Smith,  2  Ired.  402. 

Mask.  V.  State,  32  Miss.  406 ;  but  see  See,   as    to   joint  reoeivinga,  Whart. 

HaH  V.  SUte,  8  Ind.  439.    Infra,  §  755.  Crim.  Law,  9th  ed.  §  989.    That  the 

'  White  V.  People,  32  N.  Y.  465.  charge  in  cases  of  assanlt  are  several, 

*  See  R.  V.  Cooke,  supra,  §  306  ;  R.  see  R.  v.  Carson,  R.  k  R.  303 ;  Com. 
V.  Taggart,  1  C.  &  P.  201 ;  Com.  v.  v.  Griffin,  21  Pick.  523 ;  Jennings  v. 
Wood,  12  Mass.  313 ;  Com.  v.  Cook,  6  Com.,  105  Mass.  586 ;  Com.  r.  O'Brien, 
B.  &R.  577;  State  v.  Vinson,  37  La.  107  Mass.  208.  As  to  yerdict,  infra, 
An.  792.  §  755.    As  to  sentence,  infra,  §  940. 

On  an  indictment  against  three,  a  '  Com.  v.  Griffln,  3  Cash.  523.    As 

joint  Yerdict  finding  each  defendant  to  adultery,  see  State    v.  Ljerlj,  7 

guilty  hj  name  is  in  suhstance  a  dis-  Jones  (N.  C),  159. 

tinot  yerdict  against  each  defendant.  One  defendant  on  an  indictment  is 

Fife  V.  Com.,  29  Penn.  St.  R.  429.  not  liahle  for  the  costs  of  others  jointly 

«  Infra,  §  755.     This  is  prescribed  in  indicted  with  him.  State  v.  MoO'Blenis, 

Rev.  Stat.  U.  S.  §  1036.     '  21  Mo.  272;  Moody  v.  People,  20  lU. 

ft  Supra,  §  305,  and  cases  cited.    In-  315.    But  in  Virginia  only  one  clerk's 

fra,  §§  549,  755.    State  v.  Clayton,  11  or  attorney's  costs  are  to  be  collected 

Richards.   581 ;    Com.  v.  MoChord,   2  on  a  joint  verdict.    Com.  v.  Sprinkle,  4 

Dana,  243  ;  Cruce  o.  SUte,  59  Oa.  84 ;  Leigh,  650.    See  CaUoo  v.  State,  4  Pike, 

SUte  9.  Bradley,  30  La.  An.,  Pt.  1. 326.  430 ;  Searight  v.  Com.,  13  S.  k  R.  301. 

•  Infra,  §  755 ;    SUte  v.  Brown,  49 
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parties  are  jointly  indicted  and  convicted,  they  should  be  sentenced 
severally,*  and  the  imposition  of  a  joint  fine  is  erroneous.' 

§  815.  To  convict  of  a  joint  charge,  the  act  proved  must  be  joint. 
One  offence  proved  against  one  defendant,  and  a  subse* 
quent  offence  against  another,  cannot  justify  a  convic-   must^ 
tion,  unless  the  offences  are  overt  acts  of  treason  or  {^!!?.V^ 

'  justify 

conspiracy,  which  are  charged  as  such.'  Thus,  two  Joint  ver* 
defendants  cannot  be  convicted  upon  proof  that  each  one 
committed  an  act  constituting  an  offence  similar  to  the  act  charged 
in  the  indictment.^  And  so  a  man  and  a  woman  cannot  be  jointly 
convicted  of  a  single  act  of  adultery  upon  the  admission  by  one  of 
an  act  of  adultery  committed  at  one  time,  and  an  admission  by  the 
other  of  an  act  of  adultery  committed  at  another  .time.' 

XIX.   STATUTES  OF  LIMITATION. 

§  816.  While,  as  will  be  hereafter  seen,  courts  look  with  dis- 
favor on  prosecutions  that  have  been  unduly  delayed,' 
there  is,  at  common  law,  no  absolute  limitation  which  ^^'^^ 
prevents  the  prosecution  of  offences  after  a  specified  time  ^^^^^  ^ 
has  arrived.     Statutes  to  this  effect  have  been  passed  in 
England  and  in  the  United  States,  which  we  now  proceed  to  con- 
sider.  We  should  at  first  observe  that  a  mistake  is  sometimes  made 
in  applying  to  statutes  of  limitation  in  criminal  suits  the  construc- 
tion that  has  been  given  to  statutes  of  limitation'in  civil  suits.    The 
two  classes  of  statutes,  however,  are  essentially  different.     In  civil 
suits  the  statute  is  interposed  by  the  legislature  as  an  impartial 

1  See  cases  dted  supra  in  this  see-  '  Ck>m.  v,  Cobb,  14  Graj,  67. 

tion ;  Waltser  v.  State,  3  Wis.  786 ;  In  gaming,  Joint  indictments  have 

Stranghan  v.  State,  16  Ark.  37 ;  Card,  been  sustained  against  parties  taking 

V,  Com.,  14  B.  Mon.  386.    Infra,  §  940.  separate  parts  in  the  same  game.  Com. 

*  Curd  V.  Com.,  14  B.  Mon.  386 ;  v,  McChord,  2  Dana,  242.  But  see 
State  V.  eaj,  10  Ho.  440 ;  SUte  v.  contra,  Blliott  v.  State,  26  Ala.  78 ; 
Berry,  21  Mo.  504;  SUte  v.  HoUen-  Lindsay  v.  SUte,  48  Ala.  169 ;  State  v. 
Bcheik,  61  Mo.  302.    Infra,  $  940.  Homan,  41  Tez.  165  ;  Johnson  v.  SUte, 

*  Supra,  §  302;  infra,  $  940 ;   R.  v.  8  Bng.  686. 

Dorej,  2  Den.  C.  C.  86 ;  R.  v.  Hemp-  In  England,  It  is  said  that  when 

stead,  R.  &  R.  344 ;  R.  v.  Pulham,  9  there  is  a  Joint  conviction  for  separate 

C.  k  P.  281.    But  see  R.  v.  Barber,  acts,  the  conviction  maj  be  susUined 

supra,  §  302.  as  to  the  party  proved  to  have  com- 

*  Stevens  v.  SUte,  14  Ohio,  386.  mitted  the  first  felony  in  order  of  time. 

R.  V,  Gray,  2  Den.  C.  C.  87. 
•  See  infra,  $  326. 
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arbiter  between  two  contending  parties.  In  the  construction  of  the 
statute,  therefore,  there  is  no  intendment  to  be  made  in  favor  of 
either  party.  Neither  grants  the  right  to  l^e  other ;  there  is  there- 
fore no  grantor  against  whom  the  ordinary  presumptions  of  con<! 
struclion  are  to  be  made.  But  it  is  otherwise  when  a  statute  of 
limitation  is  granted  by  the  State.  Here  the  State  is  the  grantor, 
surrendering  by  act  of  grace  its  rights  to  prosecute,  and  declaring 
the  offence  to  be  no  longer  the  subject  of  prosecution.  The  statute 
is  not  a  statute  of  process,  to  be  scantily  and  grudgingly  applied, 
but  an  amnesty,  declaring  that  after  a  certain  time  oblivion  shall  be 
cast  over  the  offence ;  that  the  offender  shall  be  at  liberty  to  return 
to  his  country,  and  resume  his  immunities  as  a  citizen ;  and  that 
from  henceforth  he  may  cease  to  preserve  the  proofs  of  his  innocence, 
for  the  proofs  of  his  guilt  are  blotted  out.  Hence  it  is  that  statutes 
of  limitation  are  to  be  liberally  construed  in  favor  of  the  defendant, 
not  only  because  such  liberality  of  construction  belongs  to  all  acts 
of  amnesty  and  grace,  but  because  the  very  existence  of  the  statute 
is  a  recognition  and  notification  by  the  legislature  of  the  fact  that 
time,  while  it  gradually  wears  out  proofs  of  innocence,  has  assigned 
to  it  fixed  and  positive  periods  in  which  it  destroys  proofs  of  guilt.^ 
Independently  of  these  views,  it  must  be  remembered  that  delay  in 

1  This  is  well  exhibited  in  a  famous  In  other  wordSf  the  dtfence  of  the  ttatuta 

metaphor  by  Lord  Plankett,  of  which  oflimUatioru  is  one  not  merely  ofteehdcal 

it  is  said  bj  Lord  Brougham  (Works,  process,  to  be  grudgingly  a^ied,  iM  of 

etc.  Edinb.  ed.  of  1872,  iv.  341)  that  right  and  wise  reason,  and,  therefore,  to  be 

"it  oaunot  be  too  much  admired  for  generously  di^^ensed.    The  same  thought 

the  perfect  appropriateness  of  the  fig-  is  to  be  found  in  another  great  orator : 

ure,  its  striking  and  complete  resem-  iMBi  H  /^t  *al  tvf  vnt  wfo^te-fAmt  W/mt 

blanoe,  as  well  as  its  raising  before  us  ....  ^Mur yAp  fMttiali  liXm evMc Sxkm 

an  image  previouslj  familiar  to  the  cMxa  &i7mii  avtov,  n  tA  fM  nno^amTa^^tu 

mind  in  all  particulars,  except  its  con-  ujimc*    tmc  ^tv  y^  ihnwfAhoK  Um^k  tk 

nectiou  with  the  subject  for  which  it  inm  It«  hyfio-tif  iTvoi  ttavfat^M^bmi.    tutri, 

is  so  unexx)ectedl7  but  naturally  intro-  N  tmt  ^iv^o/ulvw*  thxf^  Ivj/buo-i  ^a^Ictatw 

duoed."     '*  Time,"  so  runs  this  cele-  t\tyx9f  trto^^at.    jm2  Sfui  liru^  Mfam 

brated  passage,  "  with  his  scythe  in  tytm  Sv  rove  rt  cv/«6<tXorr«c  ««2  t«vc  fcifTOf^ 

his  hand,  is  ever  mowing  down  the  <U2  (9».  rov  ^t*ov  Arri  rvvrm  td«M»,  Swh 

evidences  of  title  ;  wherefore  the  wis-  fA^frvt  wh  tm  tuuUov  rott  Sf^/uNc.    Demoa- 

dom  of  the  law  plants  in  his  other  thenes,  pro  Phorm.  ed.  Reiske,  p.  952. 

hand    the    hour-glass,   by  which   he  To  the  same  effect  may  be  noticed 

metes  out  the  periods  of  that  posses-  Woolsey's  Polit.  Phil.  §  123 ;  and  see 

sion  that  shall  supply  the  place  of  the  U.  S.  v.  Norton,  91  U.  S.  566. 
muniments  his  scythe  has  destroyed.** 
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institating  prosecntions  is  not  only  productiye  of  expense  to  the 
State,  bat  of  peril  to  public  justice  in  the  attenuation  and  distortion, 
even  by  mere  natural  lapse  of  memory,  of  testimony.  It  is  the 
policy  of  the  law  that  prosecutions  should  be  prompt,  and  that  stat- 
utes enforcing  such  promptitude  should  be  vigorously  maintained. 
They  are  not  merely  acts  of  grace,  but  checks  imposed  by  the  State 
upon  itself,  to  exact  vigilant  activity  from  its  subalterns,  and  to 
secure  for  criminal  trials  the  best  evidence  that  can  be  obtained.^ 

§  317.  Although  at  one  time  it  was  thought  otherwise,  the  rule 
is  now  generally  accepted  that  the  plea  may  be  taken 
advantage  of  on  the  general  issue.'    But  the  defence   n^^^tbe 
should  be  interposed  before  conviction,  and  cannot,  un-  *?^V^y 
less    appearing    on    the  indictment,  be    made   subse- 
quently.* 

§  318.  Ordinarily,  as  we  have  seen,^  the  offence  must  be  laid  in 
the  indictment  within  the  time  fixed  by  the  statute  of  indictmeat 
limitations.  On  the  other  hand,  where  the  statute  does  Jjffenll^*^®' 
not  impose  an  absolute  and  universal  bar,  but  only  a  bar  within  stat- 
m  certain  lines  of  cases,  the  prosecution  may  lay  the  excluded 
offence  outside  the  statute,  and  may  prove,  without  aver-  shoi^rby 
ring  it  in  the  indictment,  that  the  defendant  was  within  ^^^^  P™^ 

o  '  tlce,  aver 

the  exceptions  of  the  statute.'    Where  this  view  obtains,  facta  of  ex- 
the  fact  that  the  offence  is  on  the  face  of  the  indictment      ^ 

^  Aqtd  tarn  action  on  the  act  prohib-  ^tate  v,  Robinson,  9  Fost.  274 ;  Com.  v. 

iting  the  slave-trade  is  within  the  lim-  RniTner,  28  Penn.  St.  259  ;  overrnllDg 

itation  of  the  federal  statute.    Adams  Com.  v.  Hntehinson,  2  Pars.  453 ;  Mo- 

V,  Woods,  2  Cr.  336.      So  is  an  aotion  Lane  v.  State,   4   Oa.   335 ;   State  v, 

for  a  penalty  under  the  Consular  Act  Bowling,  10  Humph.  52 ;  Haoknej  v. 

of  1303.    Parsons  v.  Hunter,  2  Snmn.  State,  8  Ind.  494 ;  Hatwood  v.  SUte, 

419.  The  twojears'  limlUtion  of  suits  18  Ind.  492;  SUte  v.  Hussej,  7  Iowa, 

for  penalties  is  repealed  bj  implication  409.     Oontra,  People  t;.  Roe,  5  Park.  C. 

bj  Act  of  28th  February,  1839,  which  R.  231 ;  Johnson  v.  U.  S.,  3  McLean, 

extends  the  time  to  Ave  years.    Stimp-  89 ;  SUte  v.  Carpenter,  74  N.  C.  230. 

son  o.  Pond,  2  Curt.  C.  C.  502.   See  for  See,  as  to  duplicity  in  such  pleas,  IJ. 

other  cases,  U.  S.  v.   Fehrenback,   2  S.  v.  Shorey,  9  Int.  Rev.  Rec.  201. 

Woods,    175  ;     People  v.    Haun,    44  *  Supra,  §  138 ;  State  t;.  Thomas,  30 

Cal.  96.  La.  An.  Pt.  L  301. 

«  R.  V.  Phillips,  R.  k  R.  369 ;  U.  S.  *  Supra,  §  137. 

V.  Cook,  17  Wall.  168  ;  U.  S.  v.  Smith,  »  U.  S.  v.  Cook,  17  Wall.  168 ;  U.  S. 

4  Day,  121 ;  U.  S.  o.  Watkins,  3  Cranch  v.  Ballard,  3  McL.  469  ;  and  see  note 

C.  C.  441 ;  U.  S.  V.  White,  5  Cranch  C.  thereto  in  Am.  Law  Reg.  Nov.  1873  ; 

C.  73 ;  U.  S.  V,  Brown,  2  Low.  267 ;  U.  S.  v.  White,  5  Cranch  C.  C.  73 ; 
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prima  facie  barred  cannot  be  taken  advantage  of  by  demurrer,  or 
motion  to  quash,  nor  a  fortiori  by  arrest  of  judgment.^  But  where 
a  statute  exists  limiting  all  prosecutions  within  fixed  periods,  the 
more  exact  course  is  to  state  ilie  time  correctly  in  the  indictment, 
and  then  aver  the  exception,  and  this  mode  of  pleading  is  now  gen- 
erally required.*  Perhaps  the  conflict  may  be  reduced  by  appeal- 
ing to  the  tests  heretofore  asserted,*  and  holding  that  when  tiie  ex- 
ception is  part  of  the  limitation  it  must  be  pleaded,^  but  when  it  is 
contained  in  a  subsequent  clause,  and  is  clearly  matter  of  rebuttal, 
then  such  particularity  is  not  needed.' 

In  any  view  a  special  averment  that  tiie  offence  was  committed 
within  the  statute  is  unnecessary.* 

§  319.  Statutory  words  of  description  must  be  taken  in  their 

technical  exclusive  sense,  when  it  appears  they  are  used 

unieBs  gen-  M  Specifications.    Thus,  ^^  penalty"  has  been  held  to  ior 

rates  oSSy     <5lude  Only  civil  suits,^  and  "  deceit"  has  been  ruled  not 

State  V,  Hobbs,  39  Me.  212 ;  People  v,  contra,  as  to  arrest  of  jadgment,  White 

Van  Santvoord,  9  Cow.  655  ;  Com.  v,  v.  State,  Texas,  reported  in  Cent.  L.  J. 

Hatchinson,   2   Pars.    463 ;    SUte    v.  Deo.  13, 1878  ;  6  Tex.  Ap.  476. 

Bowling,  10  Hnmph.  62 ;  State  v,  Rost,  *  SUte  v.  Hobbs,  39  Me.  212 ;  SUte 

8  Blackf.  196 ;  see  Lamkin  v.  People,  94  v.  Robinson,  9  Foster,  274 ;  McLane  v, 

m.  101.  SUte,  4  Qa.  335  ;  State  r.  Meyers,  68 

In  U.  S.  V.  Cook,  snpra,  an  indict-  Mo.  266 ;  State  v.  Brjan,  19  La.  An. 

ment  charged  the  accused  with  the  435  ;  State  v.  Bilbo,  Ibid.  76 ;  SUte  9. 

oommission,  more  than  two  years  pre-  Pierce,  Ibid.  90 ;  SUte  o.  English,  2 

vionsly,  of  certain  acts  amonnting  to  Mo.  182 ;  see  Hatwood  v,  SUU,  18  Ind. 

an  offence  as  defined  by  an  act  of  Con-  492 ;    SUte  v.  Rust,   8  Blackf.  195  ; 

gress  ;  another  act  limited  prosecutions  People  v.  Miller,  12  Cal.  291. 

for  this  and  other  offences  to  two  years.  When  plea  of  limiUtion  is  good  on 

unless  the  accused  had  been  a  fugitive  the  face  of  the  indictment,  the  burden 

from  justice.    On  demurrer  the  indict-  of  proof  is  on  the  SUte  to  overthrow  a 

ment  was  held  good,  though  it  did  not  plea  of  the  statute.     SUU  v.  Snow,  30 

allege  that  the  accused  was  within  the  La.  An.  401.    See  SUU  v.  Williams, 

exception.  80  La.  An.  842. 

1  See  supra,  S  137.    U.  S.  v.  Cook,  ttf  >  Supra,  §  238. 

supra ;  People  o.  Van  Santvoord,  9  Cow.  *  Church  v.  People,  10  HI.  Ap.  222. 

655  ;  U.  S.  V.  White,  ut  supra;  State  v.  >  Garrison  o.  SUU,  87  111.  96  ;  see 

Thrasher,  79  Me.  17 ;  State  v.  Howard,  State  v.  Gill,  33  Ark.  129 ;  and  also 

15  Richards.  274 ;  SUte  v.  Hussey,  7  article  by  Mr.  Heard  in  1  Crim.  Law 

Iowa,  409 ;  and  see  R.  v,  Trehame,  1  Mag.  451. 

Moody,  298 ;  Com.   v,  Hutchinson,  2  >  Supra,  §§  162,  238 ;  though  see 

Pars.  463 ;  Clark  v,  SUte,  12  Ga.  360  ;  SUte  v.  Noland,  29  Ind.  212. 

SUte  V,  Bowling,  10  Humph.  62 ;  SUte  ^  State  v,  Thomas,  8  Rich.  295  ;  SUU 

V.  Thomas,  30  La.  An.  Pt.  I.  301.    See  v.  Free,  2  Hill  (S.  C),  628. 
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to  include  "  conspiracy."*   On  the  other  hand,  on  reason-  J>»  offences 
ing  already  given,  when  an  offence  is  described,  not  as 
the  technical  term  for  a  species,  distinguished  from  other  specific 
terms,  but  as  nomen  generalunmumy  then  it  is  to  have  a  wide  and 
popular  construction. 

§  320.  As  a  rule,  statutes  of  limitation  apply  to  of- 
fences perpetrated  before  the  passage  of  the  statute  as  retrospec 
well  as  to  subsequent  oflFences.*  **^®* 

§  821.  The  statute  begins  to  run  on  the  day  of  the  commission 
of  the  offence.'    This,  as  is  well  said,  is  to  be  dated  from  the  period 

1  State  v.  Christian  burg,  Bnsbee,  46.  People  ex  rel.  Ryan  v.  Green,  58  Ibid. 

<  Johnson  «.  U.  8.,  3  McLean,  89 ;  295,  303,  304 ;  cited  in  letter  to  Alb. 

Adams  v.  Woods,  2  Cr.  342  ;  U.  S.  v.  L.  J.  of  Sept.  23,  1875. 
Ballard,   3    McLean,  469  ;    IT.    S.  v.        In  Pennsylvania  it  has  been  held 

White,  5  Cr.  C.  C.  73 ;  Com.  v.  Hatch-  that  an  act  extending  a  statute  of  limi- 

inson,  2  Pars.  453  ;  and  to  common  tation  is  not  ex  pott  fado  as  to  a  crime 

law  offences  in  the  District  of  Colombia ;  against  which  the  statute  had  not  run 

U.  S.  r.  61acam,  1  Cr.  C.  C.  485  ;  U.  8.  at  the  time  of  the  extension.    Com.  v. 

9.  Porter,  2  Ibid.  60  ;  U.  8.  v.  Watkins,  Dufj,  96  Penn.  St.  506.    In  New  Jer- 

3    Ibid.  442 ;    though   see  Martin  v.  sej  it  was  at  one  time  held  that  where 

State,  24  Tex.  61.  a  crime  was  committed  more  than  two 

In  New  York,  the  Act  of  1873,  ex-  years  before  the  repeal  of  a  statute 

tending  the  time  for  finding  an  indict-  limiting  prosecutions  to  two  years  after 

ment  from  three  to  five  years,  has  been  the  commission  of  a  crime  prosecuted, 

held  not  to  cover  oifences  committed  the  repeal  of  the  statute  and  extension 

before  its  passage.    People  v.  Martin,  of  the  time  of  prosecution  was  not  ex 

1  Parker  C.  R.  187 ;  referring  to  People  poti  facto  as  to  such  crime.    State  v. 

V.   Carnal,  6  N.  Y.  463 ;    Sanford  v.  Moore,  42  N.  J.  L.  208.  This,  however, 

Bennett,   24    Ibid.    20 ;    8hepperd  o.  was  subsequently  overruled ;  State  v. 

People,  25  Ibid.  406  ;  Hastings  v.  Peo-  Moore,  43  N.  J.  L.  203.    See  Whart. 

pie,  28  Ibid.  400  ;  Stone  v.  Fowler,  47  Crim.  Law,  9th  ed.  §  30 ;  of.  criticism 

Ibid.  566 ;  Palmer  v.  Conway,  4  Den.  in  Whart.  Com.  Am.  Law,  §  472.    And 

375,    376 ;    Watkins    v.    Haight,    18  that  the  repeal  of  a  statute  of  limita- 

Johns.   138  ;    Dash   r.  Van  Cluck,  7  tions  does  not  affect  prior  offences,  see 

Ibid.  477 ;  Johnson  v.  Burrell,  2  Hill,  Garrison  v.  People,  87  111.  96 ;  see  Peo- 

238 ;  Calkins  v.  Calkins,  3  Barb.  305 ;  pie  v,  Martin,  1  Park.  C.  R.  187. 
McMannis  v.  Butler,  49  Ibid.  176, 181 ;        *  State  v.  Asbury,  26  Tex.  82 ;  see 

7  Cow.  252 ;  10  Wend.  114,  117 ;  3  McEntie  v.  Sandford,  42  N.  J.  L.  200. 

Barb.  621 ;  8  Wend.  861 ;  Hathaway  As   to   federal    statutes    bearing   on 

V.  Johnson,  55  N.  Y.  93 ;  Amsbry  v.  revenue  and  pension  offences,  see  U.  8. 

Hinds  et  al.,  48  Ibid.  57 ;  Mongeon  v.  v.  Hirsh,  100  U.  8. 33 ;  U.  8.  v.  Coggin, 

People,  55  Ibid.  613 ;  Bly  v.  Holton,  16  10  Rep.  687.    In  Louisiana  the  limita- 

N.  Y.  595 ;  Moore  v.  Mausert,  49  Ibid,  tion  in  homicide  runs  from  the  death 

332.    And  see  N.  Y.  &  Oswego  M.  R.  and  not  from  the  wound.     State  v. 

R.  Co.  V.  Van  Horn,  57  N.  Y.  473 ;  Taylor,  31  La.  An.  851. 
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when  the  crime  is  consammated.^    In»tantaneau9  crimeB,  such  as 
c,,  ,  ^  ^      killing  and  arson,  are  oonsammated  when  they  reach  the 

Statute  b6-         ,     ^  ,  .  -^ 

ffins  to  run  point  of  Completion.     When  a  distinct  result  is  necessary 

mission  of  ^^  Completion,  t.  e.j  death  to  homicide,  it  becomes  part  of 

Continu-  ^^^  crime,  no  matter  how  long  it  may  be  delayed,  and  the 

oas  of-  offence  is  fixed  in  the  moment  of  the  killins.     Continu- 

fences.  ^  ,       ,  .  ,  -4. 

au8  offences  (such  as  nuisances,  the  carrying  of  con- 
cealed weapons,  use  of  false  weights,  etc.)  endure  after  the  period 
of  concoction,  and  as  long  as  the  offence  by  the  defendant's  action 
or  permission  continues  to  exist.'  With  instantaneous  crimes,  there^ 
fore,  the  statute  begins  with  the  consummation  (^VolUndung) ; 
with  continuous  crimes,  it  begins  with  the  ceasing  of  the  criminal 
act  or  neglect.  In  bigamy,  the  statute  runs  from  the  bigamous 
marriage,  unless  the  offence  is  made  by  statute  continuous.'  In  the 
latter  case  the  statute  does  not  begin  to  run  while  the  bigamous 
marriage  relation  continues.^  The  time  of  the  commission  of  the 
offence  is  to  be  determined  by  parol  proof.* 

§  822.  The  procedure  which  must  be  instituted  in  order  to  save 
Indictment  ^^^  Statute  is,  in  the  federal  statutes,  ^'  indictment  or  in- 
or  infor-       formation,"'  and  in  the  statutes  of  most  of  the  States, 

mation  , 

saves  Btat-    ^^  indictment.''    '<  Information,"  in  the  federal  statutes,^ 

means  not  ^^  complaint"  by  a  prosecutor,  but  the  technical 

ex  officio  information  filed  by  the  government.     Under  such  statutes, 

1  Berner,   Lelirbnoh  d.  StrafreolitB,  *  Smith  v.  State,  62  Ala.  29.    Where 

1871,  p.  301.  an  indiotment    found    December    13, 

'  As  to  what  is  a  oontinnoos  oifenoe,  1880,  charged  an  offence  on  December 

see  snpra,  §  126 ;  Bnckalew  v.  State,  62  13,  1878,  this  was    held   not   to  be 

Ala.  334.    That  a  naisance  is  a  con-  barred   by   a   two   jeara*  limitation, 

tinning  offence,  see  SUte  v.  Gnibert,  73  Savage  v.  State,  18  Fla.  909 ;   S.   P. 

Mo.  20.  State  v,  Beaslej,  21  W.  Va.  777. 

*  Gise  V,  Com.,  81  Penn.  St.  428;  *  The  finding  6f  an  informal  present- 
Scoggins  cy.  State,  32  Ark.  205.  As  to  ment  is  not  sufflcient  to  take  the  case 
the  operation  of  the  statute  on  continu-  out  of  the  statute.  U.  S.  v.  Slacnm, 
ous  offences,  see  U.  S.  v.  Irvine,  98  U.  1  Or.  C.  C.  485.  Nor  will  a  former  in- 
8.  450.  dictment  on  which  a  nolUprosetpd  was 

*  State  V,  Sloan,  55  Iowa,  217.  But  entered.  U.  S.  v,  Ballard,  3  McLean, 
see  contra,  Gise  v.  Com.,  81  Penn.  St.  469.    But  see  infra,  §  325. 

428,  overruling  S.  C.  11  Phil.  665 ;  33  *  IT.    S.    v.  Vondersmith,    Whart. 

Leg.  Int.  102 ;  Scoggin  v.  State,  32  Ark.  Crim.  Law,  9t1i  ed.  §  436,  note  y ;  U. 

205  ;  see  Brewer  v.  State,  59  Ala.  101 ;  S.  v.  Slaoum,  1  Cr.  C.  C.  485. 
Whart.  Crim.  Law,  9th  ed.  §  1685. 
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though  the  indictment  most  be  found  to  prevent  the  bar  of  the  stat- 
ute, the  defendant  need  not  be  sentenced  within  the  limitation.^ 

§  828.  In  England,  on  the  other  hand,  and  in  jurisdictions  where 
^'  indictment"  or  ^^  information"  is  not  required,  the  usual  in  gome 
warrant  issued  by  a  magistrate  on  a  preliminary  complaint  {{J^s^^^^ 
is  enough  to  save  the  statute.'    And  that  is  clearly  the   ute  saved 
case  with  a  presentment  by  a  grand  jury,  though  the  m-   or  preeent- 
dictment  was  not  found  until  after  the  statute  expired  ;*  °^^^^' 
and  so  it  is  held  to  be  with  a  commitment  or  binding  over  by  a 
magistrate.^ 

§  824.  Whether  the  exceptions  to  the  statute  must  be  specially 
averred  in  indictment,  has  been  just  noticed.  "When 

It  is  not  necessary  to  constitute  the  exception  of  a  flight  8u»- 
person  ^^  fleeing  from  justice,"  that  the  defendant  should  ute,itiBnot 
have  been  unintermittingly  absent  from  the  jurisdiction,   by  tempo- 
If  he  flies  from  a  prosecution,  mere  occasional  returns  ^^^^ 

1  Com.  V.  The  Sheriff,  3  Brewster,  three  months,  and  the  warrant  to  ap- 

994  (Brewster,  J.  1869).  prehend  or  to  commit  was  not  pro- 

s  B.  V.  Parker,  9  Ck>z  C.  G.  475 ;  daoed.    B.  o.  PhUlips,  B.  k  B.  369. 

Leigh  &  G.  459 ;  State  v.  Howard,  15  In  B.  v.  Killminster,  7  G.  &  P.  228,  an 

Bichards.  274 ;  Foster  v.  State,  38  Ala.  indictment  for  night  poaching  was  pre- 

425  ;  Boss  v.  State,  55  Ala.  177 ;  contra^  ferred  against  the  defendant  within 

B.  V.  Hull,  2  F.  &  F.  16.  twelve  months  after  the  commission  of 

*  Brock  V.  State,  22  Ga.  98 ;  and  see  the  offence,  and  was    ignored ;    four 

B.  V,  Brooks,  1  Den.  C.  G.  217 ;  2  G.  &  years  afterward  another  bill  was  fonnd 

K.  402 ;  2  Cox  C.  C.  436.  against  him  for  the  same  offence,  and 

'  B.  p.  Austin,  1  G.  &  K.  621.    One  upon  an  objection  that  the  proceeding 

or  two-analogous  cases  under  the  Bug-  was  out  of  time,  Goleridge,  J.,  doubted 

lish  statute  may  not  be  here  out  of  whether  the  first  indictment  was  not 

place.    In  B.  v.  Willace,  1  Bast  P.  C.  a  proceeding  sufllcient  to  entitle  pros- 

186,  it  was  holden  upon  the  repealed  ecutor  to  proceed.    He  reseryed  the 

statutes  relating  to  coin,  that  the  infor-  point,  but  the  defendant  was  acquitted 

mation  and  proceeding  before  the  mag*  upon  the  merits.    See,  also,  Tilladam 

istrate,  upon    the   defendant's  being  v.   Inhabitants  of  Bristol,  4  N.  &  M. 

taken,  was  to  be  deemed  the  "com-  144. 

mencement  of  the  prosecution"  within        In  a  remarkable  case  in  Georgia,  it 

the  meaning  of  those  acts.   See,  also,  B.  was  held  that  on  an  indictment  for  a 

o.  Brooks,  1  Den.  G.  G.  217 ;  2  G.  &  K.  major  offence,  to  which  the  statute  does 

402.     But   proof  by  parol   that   the  not  apply,  but  which  includes  a  minor 

prisoner  was  apprehended  for  treason  offence,  coyered  and  shielded  by  the 

re8i>ecting    the    coin,    within    three  statute,  where  the  jury  conyicted  of  the 

months  alter    the    offence  watf   com-  minor  offence,  the  statute  may  be  ap- 

mitted,  was  holden  not  to  be  sufllcient,  plied  to  the  major  offence.    Glark  v. 

where  the  indictment  was  after  the  State,  12  Ga.  350. 
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will  not  start  the  statute  afresh.'    The  same  rule  applies  to  conceal- 
ment of  guilt.' 

But  to  soldiers  enlisting  in  the  army  and  then  remoiring  this  ex- 
ception does  not  apply ;'  and  the  same  reason  would  be  good  as  to 
all  removals  under  direction  of  the  State.^ 

§  325.  The  failure  of  a  defective  in^ctment,  and  the  presenta- 
tion of  a  new  and  correct  indictment  after  the  statute 
defective  has  begun  to  run,  does  not  revive  the  statute.'  The 
do^^not*^*  statute,  as  to  the  particular  offence,  was  put  aside  by  the 
revive  commencement  of  legal  proceedings  against  the  defend- 
ant,  and  remains  inoperative  until  these  legal  proceedings 
terminate.  And  this  termination  cannot  be  until  a  final  judgment 
is  reached  on  the  merits.*  It  is  possible,  however,  to  conceive  of  a 
statute  so  couched  as  to  make  a  judgment  on  mere  technical  grounds 
a  termination  of  the  prosecution,  so  that  a  new  indictment  would  be 
regarded  as  a  new  prosecution.  And  it  has  been  held  that  when  an 
indictment  is  quashed,  the  time  of  its  pendency  is  to  be  taken  out  of 
the  statute.^ 

§  326.    In  cases  of  secret  offence,  where  the  prosecutor  is  the 
sole  or  principal  witness,  and  where,  after  a  short  lapse  of  time, 

1  U.  8.  V.  White,  6  Gr.  C.  C.  116.  >  Graham  v.  Com.,  61  Penn.  St.  255. 

See  State  o.  Barton,  32  La.  An.  278;  <  See  U.  S.  v.  Brown,  2  Lowell,  267. 

State  V,  Vines,  34  La.  An.  1073.  >  SUte  t;>  Ourtifl,  30  La.  An.  Pt.  L 

A  fleeing  from  justioe  does  not  neces-  1166 ;  see  State  v.  Baker,  Ibid.  1134 ; 

sarily  import  a  fleeing  from  prosecution  Gill  v.  State,  38  Ark.  524 ;  see  Babe  v. 

began.    U.  S.  v.  Smith,  4  Dajr,  123.  SUte,  76  Ala.  73. 

A  person  maj  flee  from  justioe  though  *  Com.  v.  Sheriff,  3  Brewst.  394 ; 

no  process  was  issued  against  him.   U.  State  v.  Johnston,  5  Jones  (N.  C),  221 ; 

S.  V.  White,  5  Cr.  C.  C.  39.    The  de-  State  r.  Hailej,  6  Jones  (N.  C),  42 ; 

fendant  is  not  entitled  to  the  benefit  of  Foster  v.  State,  38  Ala.  425. 

the  limitation,  if  within  the  two  years  A  prosecution,  therefore,  oontinues 

he  left  any  place,  or  concealed  himself,  when  an  indictment  is  dismissed,  and 

to  avoid  detection  or  punishment  for  the  matter  immediately  submitted  to  a 

any  offence;    Ibid.   73;  although  he  grand   jury,  and    a  new  indictment 

should  within  the  two  years  have  re-  found,  without  releasing  the  defend- 

turned  openly  to  the  place  where  the  ant.     TuUy  v.  Com.,  13  Bush,  142. 

offence  was  committed,  so  that,  with  See  U.  S.  v.  Ballard,  supra,  §  322. 

ordinary  diligence  and  due  means,  he  ^  State  v.   Owen,   78  Mo.  367 ;  see 

might  have  been  arrested.    Ibid.  116.  ^tate  v,  Morrison,  31  La.  An.  311 ; 

>  Robinson  v.  State,  57  Ind.  113 ;  Coleman  v.  State,  71  Ala.  312. 
see  State  v,  Hoke,  84  Ind.  137 ;  Wat- 
kins  V.  State,  68  Ga.  832. 
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the  defendant,  unless  previously  notified,  must  in  the  nature  of 
things  have  great  difficulty,  from  the  evanescent  character 
of  memory,  in  collecting  evidence  aliunde  as  to  alibis  lookwith 
/  the  policy  of  the  law  is  to  compel  a  speedy  prosectttion.  foQg  delay 
Eminently  is  this  the  case  with  sexual  prosecutions,  espe-  |?  proaecu- 
cially  those  which  are  capable  of  being  used  for  the 
extortion  of  money.    Hence  courts,  as  will  hereafter  be  seen,  look 
with  disfavor  on  prosecutions  for  rape  in  which  the  prosecutrix  does 
not  make  immediate  complaint.    And  there  are  cases  when  the 
delay  is  marked  and  unexcused,  when  an  acquittal  will  be  directed. 
This  course  was  taken  by  a  learned  English  judge  (Alderson)  in  a 
case  of  bestiality,  where  nearly  two  years  (not  quite  the  statutory 
limitation)  was  allowed  by  the  prosecutor  to  pass  before  institution 
of  proceedings.^ 

§  327.  The  enumeration  of  specific  exceptions  is  exhaustive, 
and  the  statute  cannot  be  suspended  in  favor  of  the  pros- 
ecution by  any  allegations  of  fraud  on  the  part  of  the   suapended 
defendant.    Thus,  where  it  appears  that  an  alleged  mis-   ^^  ^^^ 
demeanor  was  committed  more  than  two  years  before  the  warrant 
was  issued,  and  that  the  defendant  was  iJl  the  time  a  resident  of 
the  State,  the  prosecution  cannot  save  the  bar  of  the  statute  by 
showing  that  the  defendant  put  the  prosecutor  on  a  wrong  scent, 
and  concealed  the  crime  until  a  few  weeks  before  the  arrest.' 

§  328.  In  the  federal  courts  and  in  the  courts  of  several  of  the 
States  restrictions  exist  requiring  trials  in  criminal  cases 
to  take  place  within  a  specified  period  after  the  institu-  ute  indict- 
ition  of  the  prosecution.'    The  power  of  discharging  a  SiUy  d^^* 
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>  R.  V.  Robins,  1  Cox  C.  C.  114.  discharged  without  acting  on  his  case. 

*  Com.  o.  The  Sheriff,  8  Brewster,  Adams  v.  State,  65  Ga.  516.  In  Ne- 
394.  braska  and  California  the  defendant 

The  statnte  mns  in  favor  of  an  of-  may  be  discharged  at  the  end  of  the 

fender,  although  it  was  not  known  to  first  term  unless  the  prosecution  show 

the*  officers  of  the  United  States  that  reasons    why  it  has   not   proceeded, 

he  was  the  person  who  committed  the  Two  Calf,  ex  parte,  11  Neb.  225 ;  Fen- 

offenoe.    U.  S..  v.  White,  5  Cr.  C.  C.  nessy,  ex  parte,  54  Cal.  101.    That  a 

89.  mere  failure  to  call  up  a  case  without 

*  As  to  Georgia  see  Roebuck  v.  State,  good  reason  will  not  be  ground  for  a 
67  Ga.  154.  See  Bsselborn,  in  re,  20  discharge  when  defendant  is  out  on 
Blatch.  1 ;  where  it  was  held  that  a  bail,  see  U.  S.  v.  Thome,  15  Fed.  Rep. 
defendant  would  be  discharged  if  the  739. 

grand  jury  he  was  bound  over  to  was 
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layed  may  prisoner  under  the  Pennsylyania  statute,^  providing  for  a 
charged.  discharge  if  there  has  been  no  trial  for  the  first  two  terms  is 
limited,  it  is  held,  to  the  court  in  which  he  was  indicted ; 
and  the  Supreme  Court  will  not  interfere  if  the  commitment  is  un- 
exceptionable on  the  face  of  it.'  A  prisoner  wl^o  stands  indicted  for 
aiding  and  abetting  another  to  commit  murder,  and  who  was  not  tried 
at  the  second  term,  is  Dot  entitled  to  be  discharged  under  the  third 
section  of  the  act  if  the  principal  has  absconded,  and  proceedings 
to  outlawry  against  him  were  commenced  without  delay,  but  suffi- 
cient time  had  not  elapsed  to  complete  them.*  A  prisoner,  also,  is 
not  eintitled  to  demand  a  trial  at  the  second  term  if  he  has  a  con- 
tagious or  infectious  disease,  which  may  be  communicated  in  the 
court  to  the  prejudice  of  those  present.^    Nor  does  the  statute  cover 

1  See  infra,  §§  583  et  seq.^  where  this  the  witnesses  against  him  appear  to 

subject  is  discussed  in  connection  with  have  been  preyented  bj  himself,  shall 

the  right  to  a  oontinnanoe.  be  discharged  from  Imprisonment,  if 

'  Sz  parte  Walton,  2  Whart.  501.  he  be  detained  for  that  cause  onl/,  and 
Infra,  §  449.  The  intermediate  finding  if  he  be  not  tried  at  or  before  the  third 
of  a  second  indictment  for  the  same  term  after  his  examination  before  the 
offence  does  not  deprive  the  defendant  Justices,  he  shall  be  forever  discharged 
of  his  rights.  Brooks  v.  People,  88  of  the  crime,  unless  sach  failure  pro- 
Ill.  327.  oeed  from  any  continuance  granted  on 

s  Com.  V.  SheriiT,  etc.  of  Allegheny,  the  motion  of  the  prisoner,  or  from  the 

16  S.  k  B.  304,  Gibson,  G.  J.,  dissent-  inability  of  the  Jury  to  agree  on  their 

ing.  verdict.''    B.  C.  of  Ya.  c  169,  §  28. 

'  Ex  parte  Phillips,  7  Watts,  363.  The  excases  above  enumerated  are  not 

In  Virginia  it  was  required,  '*  when  exclusive.     Whenever   the    oommon- 

any  prisoner  committed  for  treason  or  wealth  has  Just  ground  for  delay,  dis- 

felony  shall  apply  to  the  court  the  first  charge  will  be  refused.    Adoook's  case, 

day  of  the  term,  by  x>etition  or  motion,  8  Grat.  662.    It  has  been  decided  that 

and  shall  desire  to  be  brought  to  his  the  word  term,  where  it  oocurs  in  this 

trial  before  the  end  of  the  term,  and  act,  means,  not  the  prescribed  time 

shall  not  be  indicted  in  that  term,  un-  when  the  court  should  be  held,  but  the 

less  it  appear  by  affidavit  that  the  wit-  actual  session  of  the  court,  2  Va.  Cases, 

nesses  against  him  cannot  be  produced  363.    When  the  accused  has  been  tried 

in  time,  the  court  shaU  set  him  at  lib-  and  convicted,  and  a  new  trial  awarded 

erty,  upon  his  giving  bail,  in  such  to  him,  although  he  should  not  be  again 

penalty  as  they  shall  think  reasonable,  tried  till  after  the  third  term  frtun  his 

to  appear  before  them  at  a  day  to  be  examination,  he  is  not  entitled  to  a 

appointed    of    the    succeeding   term,  discharge.    2  Va.   Cas.  162;  Davis's 

Every  person  charged  with  such  crime,  Va.  Cr.  Law,  422 ;  and  see  Foster  v. 

who  shall  be  indicted  before  or  at  the  State,  38  Ala,  425  ;  Scraiford,  in  re,  21 

second  term  after  he  shall  have  been  Kan.  735  ;  infra,  §  449.    An  analogous 

committed,  unless  the  attendance  of  statute  exists  in  Ohio.  Bev.  Stat.  7309. 
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the  case  of  a  person  who  has  been  tried  and  convicted,  bat  has 
obtained  a  new  trial.'  The  defendant,  also,  to  avail  himself  of  the 
statate*  must  have  been  diligent  in  pressing  for  trial.*  Whether 
snch  a  discharge  is  a  bar  to  further  prosecution  is  hereafter  dis- 
cussed.^ 

§  329.  Statutes  of  limitation,  unless  the  words  of  the  law  ex- 
pressly direct  the  contrary,  are  acts  of  grace,  binding  g^f;^te8 
only  the  sovereign  enactins  them,  and  have  no  extra-  baveno 
temtorial  force.*    If,  to  apply  this  principle  to  the  pres-  torui  ef- 
ent  question,  a  foreigner  commits  an  offence  in  England    ^^' 
or  the  United  States,  it  could  never  be  pretended  that  he  could 
plead  that  in  his  own  country  the  period  for  prosecution  had  ex- 
pired.   And  so  where  jurisdiction  is  based  on  allowance,  as  in  case 
of  political  offences  against  the  United  States  committed  abroad,  the 
defendant,  when  put  on  trial  in  the  country  of  his  allegiance,  would 
not  be  permitted  to  set  up  the  limitations  of  the  forum  delicti  com- 
misH,  fb^  either  case  the  law  as  to  limitation  is  that  of  the  court  of 
procest*    And  in  this  view  most  foreign  jurists  coincide.*    Foelix, 
however,  seems  to  think,  that  in  case  of  a  difference  in  this  respect 
in  the  codes  of  States  having  concurrent  jurisdiction,  the  milder 
legislation  is  to  be  preferred.^ 

Bat  this  statate  does  not  entitle  the  statute   does  not    applj  to  ftigitiyes 

prisoner  to  a   discharge  when    good  from  Jnstice.    Com.  v.  Hale,  13  Phila. 

gronnd  for  continnanoe  is  shown  bjr  the  452. 

State,  or  when  the   adjournment    is  *  Patterson  v.  State,  49  N.  J.  L.  326. 

necessitated  by  the  court  not  having  *  Infra,  §  449r 

time  to  tr/  the  case.    Johnson  v.  SUte,  >  Whart.  Confl.  of  L.  §§  534-544, 939. 

42  Ohio  St.  207.  *  Bemer,  Wirkungskreis  der  Straf- 

1  Ck>m,  V,  Sup.  of  Prisons,  97  Penn.  gesetse,  p.  164 ;  Koetlin,  Syst.  Deutso. 

St.  210.  Straf.  p.  24;  Bar,  §  143,  p.  568. 

s  Gallagher  v.  People,  88  HI.  335  ;  t  n.  No.  602. 
Bdwarda,  ex  parte,  35  Kan.  99.    The 
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CHAPTER  IV, 

OF  FINDING  INDICTMENTS,  AND  HEREIN  OF  GRAND 

JURIES. 


L  Power  of  Oraio)  Jurors  to  in- 

BTITUTB  PrOSBCUTIONS. 

Conflict  of  opinion  aB  to  power  of 
grand  Jury  to  originate  proee- 
cations,  §  832, 

Theory  that  Buch  power  belongs 
to  grand  Jnry,  §  8di. 

Theory  that  grand  Juries  are 
limited  to  cases  of  notoriety, 
or  in  their  own  knowledge, 
or  given  to  them  by  court  or 
prosecuting  officers,  §  338. 

Theory  that  grand  juries  are  re- 
stricted to  cases  returned  by 
magistrates  and  prosecuting 
officers,  §  339. 

Power  of  grand  Juries  limited  to 

court  summoning  them,  §  840. 

II.  Constitution  or  Grand  Juribs. 

Number  must  be  between  twelve 
and  twenty-three,  §  Mi. 

Foreman  usually  appointed  by 
court,  §  342. 

Jurors  to  be  duly  sworn,  §  848. 

Bound  to  secrecy,  §  848  a. 

III.   DiSQUALIFIOATIONS. 

Irregularities  in  empanelling  to 
be  met  by  challenge  to  array 
or  motion  to  quash,  §  844. 

Disqualified  Juror  may  be  chal- 
lenged, §  846. 

Preadjudication  ground  for  chal- 
lenge, §  846. 

So  of  conscientious  scruples, 
§847. 

Personal  interest  a  disqualifica- 
tion, §  348. 

"  Vigilance   membership"   no 
ground,  §  349. 

Objection  to  juror  to  be  before 
general  issue,  §  850. 
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Plea  should  be  special,  ^  851. 

Aliens  not  necessary  In  prosecu* 
tions  against  aliens,  §  852. 

As  to  record  jurisdictional  objec- 
tions, there  may  be  arrest  of 
Judgment,  §  858. 
lY.  Sanction  of  Pbosbcutino  At- 

TORNBT. 

Ordinarily  bill  must  be  signed 
by  prosecuting  officer,  §  854. 

Name  may  be  signed  after  find- 
ing, §  855. 

Prosecuting  officer's  sanction  n^ 
cessary,  §  856. 
y.  Summoning   and    Ini>or8bmbnt 

OF  WiTNESSBS. 

Witnesses  for  prosecution  to  be 
bound  to  appear,  §  357. 

Names    of    witnesses    usually 
placed  on  bUl,  §  858. 
YI.  Etidbnob. 

Witnesses  must  be  duly  sworn, 
§358  a. 

Defects  in  this  respect  may  be 
met  by  plea,  §  359. 

Evidence  confined  to  prosecu- 
tion, §  360. 

Probable  cause  enough,  §  861. 

Legal  proof  only  to  be  received, 
§863. 

Grand  jury  may  ask  advice  of 
court,  §  864. 

New  bill  may  be  found  on  old 
testimony,  §  865. 
Vn.  Powers  of  Probbcutino  Attob- 

NBT. 

Prosecuting  officer  usually  in 
attendance,  §  866. 

Defendant  and  others  not  en- 
titled to  attend,  §  867. 
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POWBR  OF  GRAND  JURIES. 


[§  832. 


Vni.  Finding  and  ATTssTiNa  Bill. 

Twelve   mu£t  concur    in   bUl, 

§888. 
Foreman   nsualjy  attests   bill, 

§869. 
Bill  to  be  brought  Into  court, 

§870. 
Finding  must  be  recorded,  §  871. 
Bill  may  be  amended  by  grand 

jury,  §  872. 
Finding   may  be  reconsidered, 

§878. 
Jijry  usually  cannot  find  part 

only  of  count,  §  374. 
Insensible  finding  is  bad,  §  875. 
Grand  Jury  may  be  polled,  or 


finding  tested  by  bill  in  abate- 
ment, §  876. 
IX.  Misconduct  of  Grand  Jubor. 

Grand  Juror  may  be  punished  by 
court  for  contempt,  but  is  not 
otherwise  responsible,  §  877. 
X.  Duty  to  testipt. 

Grand  Juror  may  be  examined  as 
to  what  witness  said,  §  878. 

Cannot  be  admitted  to  impeach 
finding,  §  879. 

Prosecuting  officer  or  other  at- 
tendant  inadmissible  to  im- 
peach finding,  §  880. 
XI.  Tampbrino  with  an   Oppbncb, 

§881. 


I.  POWBR  TO  INSTITUTE  PROSECUTIONS. 

§  832.  The  value  of  grand  juries  is  one  of  those  questions 
which  shift  with  the   political  tendencies  of  the  age.   c^^nflj^tof 
When  liberty  is  threatened  by  excess  of  authority,  then  opinion  as 

,  .  .  ., ,  ...  J         .      .        ,  to  power  of 

a  grand  jury,  irresponsible  as  it  is,  and  spnngmg  (sup-  grand  ju- 
posing  it  to  be  fairly  constituted)  from  the  body  of  the  {iSSipro^ 
people,  is  an  important  safeguard  of  liberty.  If,  on  the  cat*o»i8- 
other  hand,  public  order,  and  the  settled  institutions  of  the  land, 
are  in  danger  from  momentary  popular  excitement,  then  a  grand 
jury,  irresponsible  and  secret,  partaking,  without  check,  of  the 
popular  impulse,  may,  through  its  inquisitorial  powers,  become  an 
engine  of  great  mischief  to  liberty  as  well  as  to  order.  In  the 
time  of  James  II.,  when  Lord  Somers's  famous  tract  was  written,  a 
barrier  was  needed  against  oppressive  Statue  prosecutions,  and  this 
barrier  grand  juries  presented.  In  our  own  times  a  restraint  may 
be  required  upon  the  malice  of  private  prosecutors  and  the  vio- 
lence of  popular  excitement ;  and  it  is  to  the  adequacy  of  grand 
juries  for  that  purpose  that  public  attention  has  been  turned.^  It  is 
possible  to  conceive  of  a  third  even  more  perilous  contingency : 
that  grand  juries,  selected  in  times  of  high  party  excitement,  may 
be  so  organized  as  to  become  the  unscrupulous  political  tools  of  the 
party  which  happens  to  be  in  power,  and  may  be  used  by  thits  party 
to  annoy  or  oppress  its  political  antagonists.  Rejecting,  however, 
this  hypothesis  as  one  which  a  free  people  living  under  a  constitu- 


1  See  London  Law  Times,  Oct.  4, 1879. 
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tional  government  would  not  permanently  tolerate,  we  may  view  the 
question  in  its  relation  to  the  conditions  above  first  stated.  Assum- 
ing that  of  all  prosecutions  instituted  either  by  government  or  indi- 
viduals the  grand  jury  has  an  absolute  veto  at  the  outset,  the  fun- 
damental question  still  remains,  have  grand  juries  anything  more 
than  the  power  of  veto,  or,  in  other  words,  can  they  originate 
prosecutions,  and  if  so,  with  what  qualifications  ? 

§  883.  On  this  point  three  views  are  advanced,  which  it  will  be 
out  of  the  compass  of^this  work  to  do  more  than  state,  with  the 
authorities  by  which  they  are  respectively  supported,  leaving  the 
question  for  that  local  judicial  arbitrament  by  which  alone  it  can  be 
settled. 

These  views  are  :-— 

§  334.  That  grand  juries  may  on  their  own  motion  institute  all 
Tbeorf  prosecutions  whatsoever  is  a  view  which  was  generally 
thatBuch  accepted  at  the  institution  of  the  federal  government, 
longs  to       and  vas  in  accordance  with  the  En^sh  practice  then 

grand  Juiy.    obtaining,! 

>  In  the  report  of  the  English  Com-  Jarj,  who  oannot   adjourn   their  in- 

misBioners  of  1879,  we  have  the  fol-  quiries,  who  have  not  the  aocosed  per- 

lowing  (pp.  32-^)  : —  son  hefore  them,  who  hare  no  means 

*'We  doubt  whether  the  existence  of  testing  in  anj  way  the  evidenoe 
of  the  power  to  send  np  a  bill  before  produced,  would  probably  find  the 
a  grand  Jury  without  a  preliminary  bill.  The  prosecutor  would  be  en- 
Inquiry  before  a  magistrate;  the  ex-  titled  to  a  certificate  from  the  oAoer 
tent  of  this  power,  and  the  facilities  of  the  court  that  the  indictment  had 
which  it  gives  for  abuse,  are  generally  been  found.  Upon  this  he  would  be 
known.  It  is  not  improbable  that  entitled  to  get  a  warrant  for  the  arrest 
many  lawyers,  and  most  persons  who  of  the  person  indicted,  who,  upon 
are  not  lawyers,  would  be  surprised  to  proof  of  his  identity,  must  be  com- 
hear  that  theoretically  there  is  no-  mitted  to  prison  till  the  next  assizes, 
thing  to  prevent  such  a  transaction  as  The  person  so  committed  would  not 
this :  Any  person  might  go  before  a  be  entitled  as  of  right  to  bail,  if  his 
grand  Jury  without  giving  any  notice  alleged  offence  were  felony.  Even  if 
of  his  intention  to  do  so.  He  might  he  were  bailed,  he  would  have  no 
there  produce  witnesses,  who  would  means  of  discovering  upon  what  evi- 
be  examined  in  secret,  and  of  whose  dence  he  was  charged,  and  no  other 
evidence  no  record  would  be  kept,  to  information  as  to  his  alleged  offence 
swear,  without  a  particle  of  founda-  than  he  could  get  from  the  warrant, 
tion  for  the  charge,  that  some  named  as  he  would  not  be  entitled  by  law  to 
person  had  committed  any  atrocious  see  the  indictment  or  even  to  hear  St 
crime.  If  the  evidence  appeared  to  read  till  he  was  called  upon  to  plead, 
raise  a  prima  fade  case,  the  grand  He  would  have  no  legal  means  of  ob- 
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The  right  of  a  prosecutor  to  make  complaint  personally  to  a 
grand  jury  was  practically  recognized  by  Mr.  Bradford,  at  the  time 
attorney-general  of  the  United  States,  in  a  letter  to  the  secretary 
of  state,  dated  Philadelphia,  February  20, 1794.i 

§  386.  Such,  also,  appears  to  have  been  the  view  of  the  late 
Judge  Wilson  of  the  Supreme  Court  of  the  United  States.' 

§  386.  In  the  works  of  the  first  Judge  Hopkinson,  the  right  of 
the  grand  jury  to  call  such  additional  witnesses  as  they  desire,  not 
in  themselves  part  of  the  witnesses  for  the  prosecution,  is  defended 
in  a  tract  written  with  much  spirit,  though  in  a  style  intended  at  the 
time  more  for  popular  than  professional  effect.'  A  similar  latitude 
of  inquiry  is  apparently  advocated  by  Judge  Addison.  '^  The  mat- 
ters which,  whether  given  in  charge  or  of  their  own  knowledge,  are 
to  be  presented  by  the  grand  jury,  are  all  offences  within  the 
county.  To  grand  juries  is  committed  the  preservation  of  the  peace 
of  the  county,  the  care  of  bringing  to  light  for  examination,  trial, 
and  punishment,  all  violence,  outrages,  indecency,  and  terror  ; 
everything  that  may  occasion  danger,  disturbance,  or  dismay  to  the 
citizens.  Grand  juries  are  watchmen  stationed  by  the  laws  to  sur- 
vey the  conduct  of  their  fellow-citizens,  and  inquire  where  and  by 
whom  public  authority  has  been  violated,  or  our  Constitution  and 
laws  infringed."^  As  the  learned  judge,  however,  in  the  same 
charge,  intimates  an  opinion  that  a  grand  jury  is  not  to  be 
permitted  to  summon  witnesses  before  it,  except  under  the  super- 
vision of  the  court,  it  would  seem  that  the  inquisitorial  powers 
which  he  describes  are  to  be  only  exercised  on  subjects  which  are 
given  in  charge  to  the  jurors  by  the  court,  or  rest  in  their  personal 
knowledge. 

§  337.  Perhaps,  however,  the  broadest  exposition  is  found  in  an 
opinion  of  the  Supreme  Court  of  Missouri,  where  it  was  held  that  a 
grand  jury  have  a  right  to  summon  witnesses  and  start  a  prosecution 


taining  the  leaat  information  as  to  the  his  defence,  or  the  least  information 

natare  of  the  evidence  to  be  given,  or  as  to  the  character  of  the  charge." 
(except  in  casee  of  treason)  even  as        ^1  Opinions    of  Attorneys-General, 

to  the  names  of  the  witnesses  to  be  22. 

called  against  him ;  and  he  might  thns       '  2  Wilson's  Lectures  on  Law,  861. 
be  tried  for  his   life  without   having        •  1  Hopkinson's  Works,  194. 
the  smalleet  chance  of  prepariog  for       *  Addison's  Charges,  47. 
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for  themselves ;  and  that  the  court  is  bound  to  give  them  its  aid  for 
this  purpose.^ 

The  same  view  has  been  taken  in  the  Circuit  Court  of  the  United 
States  in  the  District  of  Columbia.' 

A  similar  question  was  raised  in  1851,  in  the  Circuit  Court  of 
the  United  States  for  the  Middle  District  of  Tennessee.  The  grand, 
jury,  it  would  seem,  without  the  agency  of  the  district  attorney, 
called  witnesses  before  them  whom  they  interrogated  as  to  their 
knowledge  concerning  the  then  late  Cuban  expedition.  The  ques- 
tion was  brought  before  the  presiding  judge  (Catron,  J.,  of  the 
Supreme  Court  of  the  United  States),  who  sustained  the  legality  of 
the  proceeding,  and  compelled  the  witnesses  to  answer.*  Perhaps, 
however,  the  writer  may  venture  the  remark  that  the  learned  judge, 
in  citing  a  former  edition  of  this  book,  goes  too  far  in  assuming  that 
it  is  there  unqualifiedly  stated  that  the  general  practice  is  as  he 
lays  down. 

§  338.  A  second  view  is  that  the  grand  jury  may  act  upon  and 
present  such  offences  as  are  of  public  notoriety,  and 
tha?graDd  within  their  own  knowledge,  such  as  nuisances,  seditions, 
limited  to  ^^''  ^^  ^^^^  ^  ^^^  given  to  them  in  charge  by  the  court, 
cMeBofno-  or  ^y  the  prosecuting  attorney,  but  in  no  other  cases 
in  their  without  a  previous  examination  of  the  accused  before  a 
Mge^^lmd  magistrate.  This  is  the  view  which  may  be  now  con- 
to  cases        sidered  as  accepted  in  the  United  States  courts,  and 

glyeQ  to  *  ' 

them  by  in  most  of  the  several  States.^  In  Pennsylvania  the 
prosecut-  aunoyanccs  and  disorders  attending  the  unlimited  access 
ing  officers,   ^f  ^^^^^  prosecutors  to  the  grand  jury  room  have  led  a 

court  of  great  respectability  to  hold  it  to  be  an  indictable  offence 
for  a  private  citizen  to  address  the  grand  jury  unless  when  duly 
summoned.' 

1  Ward  V.  State,  2  Mo.  120.     See  >  Com.  r.   Crans,  3  P.  L.  J.  442. 

State  V.  Corson,  12  Mo.  404 ;  State  v.  See  Ridgeway's  case,  2  Ashmead,  247 ; 

Terry,  30  Mo.  368.  SUte  i^.  Woloott,  21  Conn.  272.    That 

'  U.  S.  V.   Tompkins,  2  Cranoh  C.  C.  saohinterferenoeisaoontemptofoourt, 

R.  46;  thoagh  see  U.  S.  v.  Lyles,  4  see  Harwell   v.   State,  10  Lea,  544; 

Cranoh  C.  C.  469.     As  to  informations,  infra,  §  966.    That  for  agents  of  the 

se^  U.  S.  17.  Ronzone,  14  Blatch.  69.  government    to    interfere    is    ground 

*  For   opinion,  see  8th  ed.  of  this  for  quashing,  see  infi-a,  §  397.    And 

work,  §  337.  see,  also,  oomments  in  Hartranft's  App., 

«  Infra,  §§  367,  966.  85  Penn.  St.  433. 
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In  accordance  with  this  view,  Jndge  King,  in  an  able  decision 
delivered  in  1845,  refused  to  permit  the  grand  jury,  on  their  own 
motion,  to  issue  process  to  investigate  into  alleged  misdemeanors  in 
the  officers  of  the  board  of  health,  a  public  institution  established 
in  Philadelphia  for  the  preservation  of  public  health  and  comfort.^ 
This  conclusion  was,  in  1870,  emphatically  sustained  by  the 
Supreme  Court  of  the  State,  by  whom  it  was  held  that  a  grand  jury 
cannot  indict,  without  a  previous  prosecution  before  a  magistrate, 
except  in  offences  of  public  notoriety,  such  as  are  within  their  own 
knowledge,  or  are  given  them  in  charge  by  the  court,  or  are  sent 
to  them  by  the  district  attorney.'    This,  however,  does  not  preclude 

1  The  opinion  of  Judge  King  on  this  sallj  oonoeded  to  them.    In  that  event 

topic,  given  in  prior  editions,  is  now  the    oonrt    ooald    give  no  offence  in 

omitted  for  the  purposes  of  condensa-  charge  to  the  grand  Jury,  the  attorney- 

tion.  general  could  send  up  no  bill,  and  the 

Bee  report  of  Bnglish  Commissioners,  grand  Jnrj  could  make  no  presentment 

given  in  the  7th  edition  of  this  work,  of  their  own  knowledge,  but.  all  prose- 

§  458.    4  Cr.  Law  Mag.  182;  Report  cutions  would  have  to  pass  through 

in  1870  of  oommis.  to  revise  criminal  the  hands  of  inferior  magistrates." 
code  of  N.  T.,  p.  116.  In  Rowand  v.  Com.,  82  Penn.   St. 

In  New  York  a  binding  over  Is  not  406,  it  waa  ruled  that  the  district  at- 

necessary  if  the  case  is  under  exami-  tomej,  with  the  powers  of  the  deputy 

nation.     See  People  v.  Hjler,  2  Parker  attorney-general  conferred  upon  him 

C.  R.  566;  People  o.  Horton,  4  Parker  by  the  Act  of  May  3,   1850  (P.   L. 

C.  R.  222.  S54),  may  prefer  an  indictment  before 

A  grand  Jury,  it  seems,  may  of  their  the  grand  jury  without  a  preliminary 

own  knowledge  indict  a  person  com-  hearing  or  previous  commitment  of  the 

mitting  perjury  before  them.    State  o.  accused,  and  this  even  after  a  return 

Terry,  30  Mo.  368.  of  ignoramus  to  a  previous  indictment 

'  McCullough  v.  Com.,  67  Penn.  St.  of  the  accused  for  the  same  offence; 

30 ;  8.  P.,  Com.  v.  Simons,  6  PhU.  R.  but  this  power  is  to  be  exercised  under 

167.  the  supervision  of  the  proper  court  of 

In  McCulloch  v.  Com.  it  was  said  criminal  jurisdiction,  and  its  employ- 

hy  the  chief  justice :  "  It  has  never  ment  can  only  be  justified  by  some 

been  thought  that  the  9th  section  of  pressing  and  adequate  necessity.    It 

the  9th  article  of  the   Constitution,  was  further  said,  that  where  the  exer- 

oommonly  called  the  Bill  of  Rights,  dae  of  such   power    by  the   district 

prohibits  all  modes  of  originating  a  attorney  has  been   approved  by  the 

criminal  charge  against  offenders  ex-  Court  of  Quarter  Sessions,  it  will  not 

oept  that  by  a  prosecution  before  a  be  reviewed  by  the  Supreme  Court, 

committing  magistrate.    Had  it  been  Bee  infra,  §  373.    To  the  same  effect 

BO  thought,  the  court,  the  attorney-  see  Brown  o.  Com.  76  Penn.  St.  319 ; 

general,   and  the  grand  jury  would  and    compare    People    v.    Horton,    4 

have  been  stripped  of  power  univer-  Parker  C.  R.  222. 
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a  grand  jnry,  when  a  bill  sent  to  it  by  tiie  prosecuting  attorney 
contains  a  count  as  to  which  there  was  no  specific  binding  over, 
from  finding  and  returning  such  count.^ 

In  Tennessee  a  presentment,  found  not  on  the  knowledge  of  any ' 
of  the  grand  jury,  but  upon  information  delivered  to  the  jury  by 
others,  will  be  abated  on  a  plea  of  the  defendant.'  But  this  does 
not  preclude  the  grand  jury  from  exercising  inquisitorial  power  in 
respect  to  nuisances  such  as  houses  of  ill-fame,  and  other  matters 
of  notoriety.* 

In  an  authoritative  charge  of  Justice  Field,  of  the  Supreme  Court 
of  the  United  States,  delivered  to  a  California  grand  jury,  in  August, 
1872,  is  the  following :  ^^  Your  oath  requires  you  to  diligently  in- 
quirOj  and  true  presentment  make,  ^  of  such  articles,  matters,  and 
things  a8  8haU  be  given  you  in  charge^  or  otherwise  came  to  your 
knowledge  tauehing  the  present  service,^  The  first  designation  of 
subjects  of  inquiry  are  those  which  shall  be  given  you  in  charge; 
this  means  those  matters  which  shall  be  called  to  your  attention  by 
the  court,  or  submitted  to  your  consideration  by  the  district  attorney. 
The  second  designation  of  subjects  of  inquiry  are  those  which  shall 
^  othenai^e  eome  to  your  knowledge  touching  the  present  service;^ 
this  means  those  matters  within  the  sphere  of  and  relating  to  yoor 
duties  which  shall  come  to  your  knowledge,  other  than  those  to 
which  your  attention  has  been  called  by  the  court,  or  submitted  to 
your  consideration  by  the  district  attorney.  But  how  come  to  your 
knowledge  ?  Not  by  rumors  and  reports,  but  by  knowledge  acquired 
from  the  evidence  before  you,  or  from  your  own  observations. 
Whilst  you  are  inquiring  as  to  one  offence,  another  and  a  different 
ofiience  may  be  proved,  or  witnesses  before  you  may,  in  testifying, 
commit  the  crime  of  perjury.  Some  of  you,  also,  may  have  per* 
sonal  knowledge  of  the  commission  of  a  public  offence  against  the 
laws  of  the  United  States,  or  of  facts  which  tend  to  show  that  such 
an  offence  has  been  committed,  or  possibly  attempts  may  be  made  to 
influence  corruptly  or  improperly  your  action  as  grand  jurors.    If 

1  Nicholson  r.  Com.,  96  Penn.  St.  •  State   v.    Lore,    4   Humph.    255. 

503.    In  Ck>m.  v,  Lewis,   15  Weekly  Infra,  §  358,  note.    See,  also,  State  v. 

Notes,  205,  it  was  held  that  in  such  a  Caine,  1  Hawks,  352. 

case  there  oould  be  a  oontlnuanoe,  if  *  State  v,  Barnes,  5  Lea,  698 ;  supra, 

the  defendant  was  surprised,  to  the  §  339 ;  see  Com.  v,  Wilson,  2  ChesL 

next  term.  Co.  Rep.  (Penn.)  164. 
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you  are  personally  possessed  of  such  knowledge,  you  should  dis- 
close it  to  your  associates ;  and  if  any  attempts  to  influence  your 
action  improperly  or  corruptly  are  made,  you  should  inform  them  of 
it  also,  and  they  will  act  upon  the  information  thus  communicated 
as  if  presented  to  them  in  the  first  instance  by  the  district  attorney. 
But,  unless  knowledge  is  acquired  in  one  of  these  ways,  it  cannot  be 
considered  as  the  basis  for  any  action  on  your  part.  We,  therefore, 
instruct  you,  that  your  investigations  are  to  be  limited :  MrsL  To 
such  matters  as  may  be  called  to  your  attention  by  the  court ;  or, 
Second,  May  be  submitted  to  your  consideration  by  the  district 
attorney  ;  or.  Third.  May  come  to  your  knowledge  in  the  course 
of  your  inyestigations  into  the  matters  brought  before  you,  or  from 
your  own  observations ;  or,  Fourth.  May  come  to  your  knowledge 
from  the  disclosures  of  your  associates*  You  will  not  allow  private 
prosecutors  to  intrude  themselves  into  your  presence  and  present 
accusations.  Generally  such  parties  are  actuated  by  private  enmity, 
and  seek  merely  the  gratification  of  their  personal  malice.  If  they 
possess  any  information  justifying  the  accusation  of  the  person 
against  whom  they  complain,  they  should  impart  it  to  the  district 
attorney,  who  will  seldom  fail  to  act  in  a  proper  case.  But  if  the 
district  attorney  should  refuse  to  act,  they  can  make  their  complaint 
to  a  committing  magistrate,  before  whom  the  matter  can  be  investi- 
gated, and  if  sufficient  evidence  be  produced  of  the  commission  of  a 
public  ofience  by  the  accused,  he  can  be  held  to  bail  to  answer  to 
the  action  of  the  grand  jury."^ 

It  has  been  held  in  New  York,  that  a  grand  jury  may  find  a  bill 
against  parties  who  are  under  arrest  on  a  coroner's  warrant,  after 
the  coroner's  jury  has  returned  an  inquest  implicating  them,  and 
before  the  examination  by  the  coroner  has  been  completed.' 

§  389.  The  third  view  is  that  the  grand  jury  are  in  all  instances 
limited  in  their  action  to  cases  in  which  there  has  been   ^ 

Theory 

such  a  primary  hearing  as  enables  the  defendant,  before  tbatgruid 
he  is  put  on  trial,  to  be  confronted  with  the  witnesses  restricted 

1  Pamph.  Rep.  p.  9.    See  2  Sawyer,  ing  to  the  nsaal  practice  in  the  federal 

663-667 ;  S.  P.  Lewis  o.  Comxuis.,  74  N.  coarta,  may  on  his  official  responBibil- 

C.  194.  ity  send  a  bill  to  a  grand  jnry  with- 

'  People  0.  Hyler,  2  Park.  C.  B.(N.  T.)  out  a  prior  arrest  or  binding  over.    U. 

566.  The  prosecuting  attorney,  accord-  S.  v.  Fuers,  12  Int.  Rev.  Bee.  43. 
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retm^  against  him,  and  meet  his  prosecutor  face  to  face.*  If 
by  magis-  it  should  happen,  under  any  contingencies  of  legislation, 
prosecatiDg  that  grand  juries  should  be  selected  by  the  dominant  po- 
offlcer.  litical  party,  so  as  to  be  used  by  that  party  for  political 
ends,  then  it  is  important  that  they  should  be  restricted  in  the  way 
which  this  limitation  prescribes.  An  executive  should  have  power, 
it  is  true,  to  institute,  at  his  discretion,  prosecutions,  even  though 
these  prosecutions  are  aimed  at  political  antagonists.  But  he  should 
act,  when  exercising  this  power,  responsibly,  taking  upon  himself 
the  burden,  and  challenging  impeachment  or  popular  condemnation 
should  he  do  wrong.  In  this  check  he  will  move  cautiously,  and 
with  due  regards  to  constitutional  and  legal  sanctions.  It  is  other- 
wise, however,  when  he  is  authorized  to  act  through  a  grand  jury 
selected  by  himself  or  his  dependents,  and  ready  to  execute,  in 
every  respect,  his  will.  Such  a  body,  irresponsible,  servile  to  the 
political  party  whose  creature  it  is,  armed  with  inquisitorial  powers 
of  summoning  before  it  whomsoever  it  will,  examining  them  in  se- 
cret, giving  whatever  interpretation  it  may'choose  to  their  evidence, 
finding  whatever  bills  it  chooses  and  ignoring  all  others,  may  be- 
come a  dangerous  engine  of  despotism,  calculated  to  disgrace  the 
government  which  acts  through  it,  and  provoke  to  revolution  those 
on  whom  it  acts.  Under  a  system  in  which  the  grand  jury  is  ap- 
pointed by  the  executive,  it  is  better  that  its  functions  should  be 
limited  in  the  terms  here  prescribed  ;  and  that  in  all  cases  in  which 
the  executive  desires  to  initiate  a  prosecution,  it  should  be 
by  information  or  preliminary  arrest  before  a  magistrate.  At  com- 
mon law,  the  right  in  a  grand  jury  to  institute  prosecutions  on  its 
own  motion  is  based  on  the  assumption  that  it  represents  the  people 
at  large,  and  ceases  to  exist  when  it  is  not  so  constituted.' 

1  As  advocating   this  view  may  be  be  a  p^lor  examination  before  a  jnsiioe, 

noticed  a  pamphlet  entitled  The  His-  or    a    waiver    of  such    examination, 

torj  and  Law  of  the  Writ  of  Habeas  Sutler  v.  Com.,  81  Va.  169 ;    sopra^ 

Corpus,  with  an  Essay  on  the  Law  of  §  70. 

Grand  Juries,  by  E.  IngersoU,  of  the  '  Except  where  proceedings  orig:inate 

Philadelphia    Bar,    1849.      2    Hale's  ex  officio  from  the  attorney-general,  or 

Pleas  of  the  Crown,  by  Stokes  &  In-  where  a  grand  Juror  possesses  in  his 

gersoU,  164.     That,  as  in  the  old  fed-  own  breast  sufficient  knowledge  of  the 

eral  practice,  any  citizen  may  institute  commission  of  a  crime  to  enable  his 

a  prosecution,  see  U.  8.  r.  Skinner,  1  fellows  to  find  a  bill  exclusively  on  his 

Brunf.  (U.  S.)  446.  evidence,  cases,  both  in  England  and 

In  Virginia  there  must,  in  felonies,  this  country,  are  rare  where  an  indict- 
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CHAP.  IV.]  GBAND  JUBT :   OOKSTITITTION  OF.  [§  841. 

§  340.  Under  the  federal  Gonstitution,  Congress  has  invested  the 
courts  of  the  United  States  with  criminal  jurisdiction,   powerof 
and  since  tfiis  jurisdiction  is  chiefly  exercised  through  ^^^  ^^^_ 
the  instrumentality  of  erand  juries,  the  power  of  Con-  ited  to 

^     J  ^        •        ^u   •    r       .•  u     V  court  sum- 

gross  to  determine  their  functions  results  by  necessary  moning 
implication.  As  a  rule,  the  powers  of  grand  juries  are  ^^' 
coextensive  with,  and  are  limited  by,  the  criminal  jurisdiction  of 
the  courts  of  which  they  are  an  appendage.^  Hence,  a  present- 
ment by  a  grand  jury  in  the  Circuit  Court  of  the  United  States, 
of  an  offence  of  which  that  court  has  no  jurisdiction,  is  coram  non 
judictj  and  is  no  legal  foundation  for  any  prosecution  which  can 
only  be  instituted  on  the  presentment  or  the  indictment  of  a  grand 
jury.* 

II.    GOKSTITUTION  OF  GBAND  JUBIBS. 

§  841.    Though  twenty-four  are  usually  summoned  on  grand 
juries,  not  more  than  twenty-three  can  be  empanelled, 

as,  otherwise,  a  complete  jury  of  twelve  might  find  a  must  be 

bill,  when,  at  the  same  time,  a  complete  jury  of  twelve  ^eTv^and 

might  dissent.*    If  of  twenty-four,  the  finding  is  void.*  twenty- 
And  it  appears  that,  at  common  law,  a  grand  jury  com- 
posed of  any  number  from  twelve  to  twenty-three  is  a  legal  grand 

ment  is    found  without  a   preceding  41  Mioh.  623;  of.  Shepherd  v.  State, 

hearing  and  binding  over  to  answer  ;  64  Ind.  43. 

and  even  where  the  bill  is  based  on  the  ^  See  Shepherd  v.  State,  64  Ind.  43. 

evidence   of   a  member  of  the  grand  *  See  U.  S.  v.  Hill,  1  Brock.  156 ; 

Jury,  it  has  been  held  in  one  of  the  F.  S.  v.  Reed,  2  Blatch.  435 ;  U.  S.  v. 

States  that  public  safetj  required  his  Tallman,  10  Blatch.  21. 

name  to  be  indorsed  on  the  bill   as  *  Gro.  Elix.   654 ;    2  Hale,  121 ;    2 

prosecutor.    State  v.  Caine,  1  Hawks,  Hawk.  c.  25,  s.  16  ;  Com.  v.  Wood,  2 

352.  Cnsh.  149  ;  Hudson  v.  State,  1  Blackf. 

In  Tennessee,  the  grand  Jury  cannot  317 ;  State  v.  Gopp,  34  Kan.  522 ;  Rev. 

originate  prosecutions  except  when  bjr  Stat.  N.  Y.  p.  iv.  c.  4,  §  26.    See  Rid- 

statute  they  have  inquisitorial  power,  ling  v.  State,  56  Qa.  601.    As  to  stat- 

State  V.  Robinson,  2  Lea,  114.    They  utes  limiting  number,  see  U.  S.  v.  Rey- 

have  the  power  in  liquor  cases.    State  nolds,  1  Utah,  319  ;  98  U.  S.  145.    As 

V.  Staley,  3  Lea,  565.    See  supra,  §  338.  to  vemre  fadoB,  see  U.  S.  v.  Antz,  16 

That  the  prosecuting  attorney  is  not  Fed.  Rep.  119  ;  4  Woods,  174;  Jones  v. 

limited  by  returns,  see  Com.  v.  Morton,  State,  18  Fla.  889. 

12  Phila.  595.  «  R.  v.  Marsh,  6  Ad.  k  El.  236 ;  Peo- 

In  Michigan  there  must  be  a  prelimi-  pie  v.  Thurston,  5  Cal.  69. 
nary  binding  over.    O'Hara  v.  People, 
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§  848.]  FLBABINO  AND  PBAOTIO&  [OHAP.  lY. 

jary.^  If  less  than  twelve  the  defect  at  common  law  is  fatal.*  A 
venire  facias  is  an  essential  prerequisite.* 

§  342.  After  the  jury  is  assembled,  the  first  thing,  if  no  chal- 
Foreman  lenges  are  made,  or  exceptions  taken,  is  to  select  a  fore- 
pointed  by^  ^^^9  which,  in  the  United  States  courts,  in  New  York, 
court.  Ill  PennsylyaniSt,  and  in  most  of  the  remaining  States, 

is  done  by  the  court ;  in  New  England,  by  the  jury  themselves.^ 

§  848.  The  oath  administered  to  the  foreman  is  substantially  the 

Jurors  to      ''*™^  ^^  ^^^  ^^  ^^^  States:   "You,  as  foreman  of  this 

be  duly        inquest,  for  the  body  of  the  county  of ,  do  swear 

(or  affirm)  that  you  will  diligently  inquire,  and  true 
presentment  make,  of  such  articles,  matters,  and  things  as  shall  be 
given  you  in  charge ;  the  commonwealth's  (or  State's)  counsel,  your 
fellows',  and  your  own,  you  shall  keep  secret;  you  shall  present 
no  one  for  envy,  hatred,  or  malice;  neither  shall  you  leave  any  one 
unpresented  for  fear,  favor,  affection,  hope  of  reward,  or  gain,  but 
shall  present  all  things  truly,  as  they  come  to  your  knowledge, 
according  to  the  best  of  your  understanding  (so  help  you  God)." 
The  rest  of  the  grand  jury,  three  at  a  time,  are  then  sworn  (or 
affirmed)  as  follows :  "  The  same  oath  (or  affirmation)  which  your 
foreman  hath  taken,  on  bis  part,  you  and  every  of  you  shall  well 
and  truly  observe,  on  your  part  (so  help  you  God)."'  In  Penn- 
sylvania, after  the  words,  "  shall  be  given  you  in  charge,"  in  the 
foreman's  oath  occur  the  words,  "  or  otherwise  come  to  your  know- 
ledge, touching  the  present  service."  In  Virginia  the  same  expres- 
sion is  introduced;  but  the  subsequent  clause,  enjoining  secrecy,  is 
omitted.*  In  Massachusetts  the  Jury  are  sworn  in  a  body,  the  fore- 
man being  afterwards  elected,  but  tike  oath  is  the  same  as  above.' 

1  state  V.  Symonds,  36  Me.  128 ;  State  2  Ired.  153 ;  Barney  v.  Stete,  12  Sm.  k 

V.  Dayis,  2  Iredell,  153;  Pyboe  v.  State,3  M.  68 ;  People  v.  Butler,  8  Cal.  435. 

Humph.  49 ;  Dowling  v.  SUte,  5  Sm.  &  *  U;  8.  v.  AnU,  4  Woods,  174;  16 

M.  664 ;  Norris  v.  State, 3  Greene  (Iowa),  Fed.  Rep.  119. 

513.    In  Missouri  twelve  jurors  sufloe.  *  Smith's  Laws  of  Pa.  vol.  vii*  p. 

State  V.  Green,  66  Mo.  631.    In  other  685  ;  Rer.  St.  N.  Y.  part  !▼.  c  2,  tit.  4, 

States  special  limitations  exist.    See  §  26 ;  Davis's  Preo.  p.  9. 

State  V.  Swift,  14  La.  An.  827.   In  Texas  «  See  Cr.  Cir.  Com.  p.  11,  6th  ed. 

the  number  must  be  exactly  twelve.  '  Tate's   Dig.  tit.  Juries.     In  the 

Rainej  v.  State,  19  Tex.  Ap.  479.  Crimes  Act  of  1866  the  oath  is  given  in 

*  Cljnoard's   case,  Cro.  Elit.  654 ;  full.    Pamph.  L.  926. 

State  V.  Symonds,  36  Me.  128 ;  Com.  v,  ^  Rev.  Stat.  Mass.  c.  136,  §  5. 

Sayres,  8  Leigh,  722 ;  State  v,  Dayis,  Where,  on  the  first  day  of  the  term 
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OHAP.  IV.]  GRAND  JURIES:   QUALIFICATIONS  OF.  [§  844. 

The  fact  that  the  grand  jury  were  sworn  most  appear  on  the  record.^ 
The  terms  of  the  oath,  however,  need  not  be  set  forth.* 

§  343  a*  As  has  been  just  seen,  grand  jurors,  according  to  the 
form  generally  used,  are  bound  to  secrecy;   and  this 
duty  is  made  obligatory  by  statute  in  several  States.'  ^^^!^ 
The  obligation  to  secrecy,  however,  is  enforced  by  the 
policy  of  the  law,  as  well  as  by  the  terms  of  this  oath  ;  ^nd  hence 
the  obligation  is  binding,  though  not  imposed  by  the  oath  locally  in 
force.^    The  reasons  for  the  rule  are  the  importance  of  sheltering 
the  action  of  the  prosecuting  authorities  from  premature  disclosure 
by  which  such  action  could  be  frustrated ;  the  importance  of  pro- 
tecting accused  parties  from  the  disclosure,  under  the  shelter  of 
judicial  procedure,  of  charges  against  them  which  may  have  been 
ignored.^    How  far  this  obligation  is  made  to  yield  to  the  duty  of 
giving  testimony  in  subsequent  litigation  is  hereafter  discussed.' 
As  will  be  hereafter  seen,  only  sworn  officers  are  usually  permitted 
to  attend  the  sessions  of  the  grand  jury.' 

ni.   DISQUALIFICATION    OF    GRAND    JURORS,  AND   HOW    IT    MAY    BE 

BXCSPTED  TO. 

§  344.  Material  irregularities  in  selecting  and  empanelling  the 
grand  jury,  which  do  not  relate  to  the  competency  of  individual 
jurors,  may  usually  be  objected  to  by  challenge  to  the  array,'  or  by 

of  a  oironit  superior  oourt,  a  grand  *  See  Com.  v.  Mead,  12  Gray,  167, 

jury  was  empanelled  and  sworn,  and  and  oases  cited  infra,  §  378.    That  the 

proceeded  in  discharge  of  its  duties,  court,  in  a  strong  oase,  may  order  the 

but  next  day  it  was  discovered  that  prosecation  to  famish  the  defendant 

one  of  the  grand  jnrors  wanted  legal  with    the    evidence   used   before  the 

qnalification,  upon  which    the  court  grand  Jury,  see  Eighmy  v.  People,  79 

discharged  him  and  ordered  another  N.  Y.  546 ;  People  v.  Naughton,  7  Abb. 

to  be  sworn  in  his  place,  it  was  held  Pr.  (N.  S.)  431. 

that  this  was  regular,  and  the  grand  ^  Infra,  §  378. 

Jury  was  duly  constituted.     Com.  v.  ^  Infra,  §  367. 

Burton,  4  Leigh,  645.     See  Jetton  v,  *  Jewett's  case,  3  Wend.  314 ;  U.  S. 

SUte,  1  Meigs,  192.  v.    Blodgett,    35   Ga.    336 ;  James  v. 

1  Lyman  v.  People,  7  111.  Ap.  345 ;  State,  45  Miss.  572 ;  Chase  v.  State, 

Baker  v.  State,  39  Ark.  180.  46  Miss.  683 ;  Boles  v.  State,  24  Miss. 

>  Brown  v.  SUte,  74  Ala.  47S.  445 ;   Logan   v.   State,  50  Miss.  269  ; 

*  See  16  West.  Jur.  5.  Barney  v.  SUte,  12  S.  &  M.  68 ;  State 

*  Little  V.  Com.,  25  Grat.  921.  Infra,  v.  Duncan,    7    Yerg.    271 ;  Vanhook 
§  378.  V.  SUte,  12  Tex.  252 ;  Reed  v.  SUte, 
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§  845.]  PLKABINa  AND  PRACTICE.  [CHAP.  lY. 

irreeuiari-  motion  to  quash.'  This  must,  when  possible,*  be  before 
panelling  the  general  issue.'  Objections  by  plea  are  hereafter  no- 
bychai-  ticed.*  In  New  York,  under  the  Criminal  Procedure 
array  or  Code,  there  can  be  no  longer  a  challenge  to  the  body  of 
motion  to  the  grand  jury  on  the  ground  that  it  is  irregularly  or 
plea.  defectively  constituted.' 

§  846..  When  a  person  who  is  disqualified  is  returned,  it  is  a 

good  cause  of  challenge   to   the   poll,  which  may  be 

fiedjuror      made  by  any  person  who  is  concerned  in  the  business  to 

Sial^        ^®°*®  before  the  *grand  jury  ;♦  and  in  like  manner  a  pre- 

lenged.        judiced  grand  juror  may  be  challenged  by  an  accused 

1  Tex.  Ap.  1 ;  State  v,  Jaoobe,  6  Tex.  >  Infra,  $  350.     ^ 

99  ;   People  v.  Earnest,    45   Cal.   29 ;  *  Infra,  §  350 ;  U.  S.  v.  Hale,  109  U. 

U.  S.  9.  Tallman,  10  Blatch.  21.  S.  65 ;  Brown  v.  Com.,  73  Penn.  St. 

It  has  been  held  not  to  be  a  good  34 ;  State  v.  Easter,  30  Ohio  St.  542 ; 

canse  of  challenge  to  the  array,  that  Barrows  o.  People,  73  III.  256 ;  State 

the  officers  whose  duty  it  was  to  make  v.  Borroam,  25  Miss.  203  ;  James  v* 

the   original    selection    were    two   or  State,  45  Hiss.  572 ;  State  v.  Whitton, 

three  weeks  at  the  work;   nor,   that  68  Mo.  91;    State  v.  Greenwood,  23 

one  of  them  was  temporarily  absent ;  Minn.  104 ;  Dixon  v.  State,  29  Ark. 

nor,  that  they  employed   a  clerk   to  165 ;  People  v,  Southwell,  46  Cal.  141. 

write   the   names    selected,  and   pat  In  North  Carolina  plea  is  said  to 

them  in  the  wheels ;  Com.  v.  Lippard,  be    the   proper   mode   of    exception. 

6  S.  &  R,  ^5 ;  nor  that  two  nnqnali-  State  v.  Haywood,  73  N.  C.  437.    For 

fled  persons  were  inadv^ertently  placed  former  New  York  practice  as  to  plea  in 

on  a  list  of  three  hundred.    U.  S.  r.  abatement  see  Dolan  v.  People,  64  N. 

Rondeau,  4  Woods,  185  ;  16  Fed.  Rep.  T.  485  ;  People  v.  Tweed,  50  How.  Pr. 

109.    See  State  v.  Olaseow,  59  Md.  209 ;  262,  278,  280,  286.    For  practice  in 

Billingslea  o.  State,  68  Ala.  486 ;  Com.  refusing   a  challenge    to    the    array, 

V.  Lippard,  6  S.  &  R.  395.  see  Carpenter  v.  People,  64  N.  T.  382. 

But  strong  personal  bias  on  the  part  See  People  v.  Fitzpatrick,  1  N.  Y.  Cr. 

of  the  persons  employed  in  drawing  Rep.  425 ;    30  Hun,   498 ;   People  v. 

the  jury  may  be  a  cause  for  challenge  Duff,  1  N.  Y.  Cr.  Rep.  307  ;  65  N.  Y. 

of  the  array.    State  v*  McQuaige,  5  Prac.  365.    As  to  practice  in  summon* 

S.  C.  429.  ing  jury  in  federal  courts,  U.  S.  o. 

1  Inf^a,  $§  350«<  aeq.,  388.    See  U.  S.  Munford,  16  Fed.  Rep.  164. 

V.  Antz,  16  Fed.  Rep.  119  ;  4  Woods,  *  Infra,  §  350. 

174 ;  State  v.  Champean,  52  Vt.  313 ;  *  People  r.  Hoogkerk,  96  N.  Y.  38. 

State  r.  Cox,  52  Vt.  471 ;  State  v.  Law-  For  an  examination  of  the  federal  stai- 

rence,  12  Oregon,  297.    Thus,  an  in-  ute  in  this  relation  see  U.  8.  o.  Rich- 

dictment  may  be  quashed  when  a  Juror  ardson,  28  Fed.  Rep.  61.   There  can  be 

was  personated  by  a  stranger  to  the  no  challenge  to  array  for  personal  ob- 

panel.    Nixon  v.  State,  68  Ala.  535.  jection  to  particular  jurors.  Id. 

See,  generally.  People  v.  Petrea,  92  N.  *  2  Hawk.  e.  25,   s.  16 ;   Bac.  Ab. 

Y.  128;  SUte  v.  Hughes,  58  Iowa,  165.  Juries,  A.;  Burn,  J.,  29th  ed.  Jurors, 
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OHAP.  IV.]  GRAND  JURIES :   OHALLBNGBS  OF.  [§  8-47. 

person  against  whom  the  prejudice  works.^  Although  it  is  said  an 
amicus  curiae  may  be  sometimes  allowed  to  intervene,'  jet  gene- 
rally the  right  is  limited  to  those  who  are  at  the  time  under  a  prose- 
cution for  an  offence  about  to  be  submitted  to  the  consideration  of 
the  grand  jury  or  against  whom  a  prosecution  is  threatened.*  The 
burden  of  proof  is  on  the  challenger.^ 

Exemption  is  a  personal  privilege  of  the  juror.    If  the  exempted 
person  serves,  the  defendant  has  no  right  to  complain.' 

§  346.  It  is  therefore  a  good  cause  of  exception  to  a  grand 
juror,  that  he  has  formed  and  expressed  an  opinion  as  to 
the  guilt  of  a  party  whose  case  will  probably  be  pre-   dilation* 
sented  to  the  consideration  of  the  grand  inquest.*    As  ^^^^^^ 
will  presently  be  seen,  the  objection  must  be  made,  when 
there  is  opportunity  to  do  so,  before  indictment  found.^      g^  ^^  ^^^^ 

§  847.  A  conscientious  inability  to  find  a  bill  for  a  acientious 
capital  offence  is  a  good  ground  for  challenge.* 

A.;    Menhom  v.  SUte,   61   Ind.   14;  Clark,  2  Browne,  326 ;  State  v.  Gilliok, 

State  r.  Richardson,  28  Fed.  Rep.  61.  7  Iowa,  287 ;  State  v,  Osborne,  ut  sup,; 

As  to  time  of  challenge  see  People  v.  State  v.  Qaimby,  51  Me.  395  ;  People  v. 

Geiger,  49  Cal.  643.   As  to  practice  see  Manahan,  32  Cal.   68 ;   State  v.  Hoi- 

State  p.  Fowler,  52  Iowa,  103.    As  to  comb,  86  Mo.  871 ;  Patrick  v.  State,  16 

plea  see  Id.    In&a,  §§  350,  419.  Neb.  330 ;  bat  see  Musiok  v.  People, 

>  State  V.  Osborne,  61  Iowa,  330.  40  III.  268 ;  SUte  v.  Clarissa,  11  Ala. 

>  Com.  r.  Smith,  9  Mass.  107.  57. 

*  People  V.  Horton,  4  Park.  C.  R.  ^  Infra,  §  350.  See  Com.  v.  Clarke, 
222 ;  Hudson  v.  State,  1  Blaokf.  318 ;    2  Browne,  325. 

Ross  V.  SUte,  1  Blackf.390;  Thayer  v.  >  SUte  v.  Rockafellow,  1  Halst.   (6 

People,  2  Doagl.  (Mich.)  418;  SUte  N.  J.  L.)  332;  State  v.  Ricey,  5  Halst. 

V.   Herndon,   5  Blackf.   75;  U.   S.  v.  83;   Qroes  v.  SUte,  2  Carter  (Ind.), 

Blodgett,  35  Ga.  336 ;  SUte  v.  Corson,  329 ;  Jones  v.  State,  2  Blackf.  477 ; 

12  Mo.  404;  but  see  contra,  Tncker's  SUte  v,   Dancan,   7  Yerg.  271.    See 

case,  8  Mass.  286  ;  SUte  v.  Clarissa,  SUte  t?.  Greer,  22  W.  Va.  800.    Infra, 

11  Ala.  57 ;  SUU  v.  Hughes,  1  Ala.  §  664. 

655.  A  challenge  to  the  array,  however, 

*  SUte  V.  Haynes,  54  Iowa,  109.  will  not  be  allowed  on  the  ground  that 
As  to  action  after  bail  found  see  infra,  in  the  selection  of  the  grand  jurors 
§  350.  all  persons  belonging  to  a  particular 

*  Infra,  §  692 ;'  Green  v.  SUte,  59  fraternity  were  excluded,  if  those  who 
Md.  123 ;  U.  S.  v.  Munford,  16  Fed.  are  returned  are  unexceptionable,  and 
Rep.  164.  possess    the    sUtutory  qualifications. 

*  U.  S.  V.  White,  6  Cranch  C.  C.  R.  People  v.  Jewett,  3  Wend.  314,  std 
457 ;  People  v.  Jewett,  3  Wend.  314 ;  gvaere.  See  Com.  v,  Lippard,  6  S.  &  R, 
SUte  V.  Rickey,  5  Halst.  83  ;  Holland  395. 

V.  Com.,  82  Penn.  St.  306;  Com.  v. 
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§  348.  In  Massachusetts  it  was  held,  in  an  early  case,  that  the 

court  would  not  set  aside  a  grand  juror  because  he  has 

toter^t  a      originated  a  prosecution  for  a  crime  against  a  person 

disquaiifl-     whose  caso  was  to  come  under  the  consideration  of  the 

cation. 

grand  jury.^  In  Vermont,  a  still  more  extreme  doctrine 
has  been  maintained,  it  being  held  that  the  court  has  no  power  to 
order  a  grand  juror  to  withdraw  from  the  panel  in  any  particular  case, 
although  it  were  one  of  a  complaint  against  himself.'  But  these  de- 
cisions cannot  be  reconciled  with  the  general  tenor  of  authority,  nor 
with  the  analogies  of  the  English  common  law.  It  is  a  serious  dis- 
credit as  well  as  peril  to  a  man  to  have  a  bill  found  against  him ; 
and  if  this  is  likely  to  be  done  corruptly,  or  through  interested 
parties,  he  has  a  right  to  apply  to  arrest  the  evil  at  the  earliest 
moment.  Besides,  it  is  far  less  productive  of  injury  to  public  jus- 
tice for  a  jury  to  be  purged,  at  the  outset,  of  an  incompetent  mem- 
ber, than  for  the  indictment,  after  the  grand  jury  adjourns,  to  be  set 
aside  on  account  of  such  incompetency.*  But  interest,  to  sustain  a 
challenge,  must  be  actual  and  operative,  not  remote  and  inoperative.^ 
« Yiffi-  ^  ^^^*   ^^  ^^  ^^  ground  for  challenge  to  a  grand  juror 

laDce''         that  he  belongs  to  an  association  whose  object  is  to 

member-         ,  .        , 

ship  no  detect  crime.* 

^^"°  *  §  850.  The  question  of  the  mode  in  which  objectioiiB 

ObjectionB,  to  the  organization  and  constitution  of  the  grand  jury 

be  done,^^^  ^r^  to  be  taken  depends  so  largely  upon  local  statutes  that 

1  Com.  V.  Tucker,  8  Mass.  286.   See  IT.  and  if  Buoh  objection  is  establiahed, 

S.  V.Williams,  1  Dillon,  485.     In  Kock  the  Jaror  is  to  be  set  aside.     Bat  no 

V.  State,  32  Ohio  St.  353,  having  snb-  challenge  to  the  array,  or  to  any  per- 

scribed  fands  to  pat  down  the  liqaor  son  sammoned  on  it,  shall  be  allowed 

traffic  does  not  ezdnde  a  grand  Jaror  in  any  other  cases.    2  R.  S.  724,  §§ 

in  a  liqaor  case.  27,  28. 

s  Baldwin's  case,  2  Tyler,  473.  *  Com.  v.  Ryan,  9  Mass.  90 ;  Com.  v, 

s  In  New  York,  by  the  Revised  Stat-  Strother,  1  Va.  Cas.  186.    Infra,  §  662. 

ntes,  a  person  held  to  answer  to  any  In  State  v.  Brainerd,  56  Vt.  532,  which 

criminal  charge  may  object  to  the  com-  was  a  prosecation  for  embesxling  from 

petency  of  a  grand  Jaror,  before  he  is  a  bank,  it  was  held  that  a  juror  was 

swonif  on  the  ground  that  he  is  the  not  disqualified  because  his  wife  was  a 

prosecutor  or  complainant  upon  any  depositor. 

charge  against  such  person,  or  that  he  '  Musick  v.  People,  40  111.  268.    See 

is  a  witness  on  the  part  of  the  prosecu-  infra,  §  660. 
tion,  subpoBuaed  or  recognized  as  such ; 

240 


OHAP.  lY.]  GBAND  JURIES :   OHAtiLENGBS  OF.  [§  850. 

it  is  impracticable  to  solve  it  by  any  tests  which  would  ^^^  ^ 

,  ,  m  made  bo- 

be  aniversally  applicable.    The  following  general  rules,  fore  pn- 

however,  may  be  regarded  as  generally  applicable  : —       ^^^     "^' 

1.  If  the  body  by  whom  the  indictment  was  found  was  neither 
de  jure  nor  de  facto  entitled  to  act  as  such,  then  the  proceedings 
are  a  nullity,  and  the  defendant,  at  any  period  when  he  is  advised 
of  such  nullity,  is  entitled  to  attack  them  by  motion  to  quash,  or  by 
plea  in  abatement,  or,  when  the  objection  is  of  record,  by  motion  in 
arrest  of  judgment.  He  is,  in  most  jurisdictions,  sheltered  by  con- 
stitutional provisions  from  prosecution  except  on  indictment  found 
by  a  grand  jury ;  and  when  the  body  finding  the  indictment  is  not 
a  grand  jury  either  de  jure  or  de  facto^  then  its  prosecution  must 
faU  whenever  the  question  is  duly  raised.^  But  a  de  facto  grand 
jury  cannot  be  deemed  a  nullity  under  this  provision  of  the  consti« 
tution.'  It  is  otherwise  with  a  grand  jury  which  has  no  quorum  in 
attendance.' 

2.  For  such  irregularities  in  drawing  and  constituting  the  grand 
jury  as  do  not  prejudice  the  defendant,  he  has  no  cause  of  com- 
plaint, and  can  take  no  exception.^ 

8.  For  irregularities  of  this  class  by  which  the  defendant  is  pre- 
judiced he  is  entitled  to  redress.'  The  way,  however,  in  which  this 
redress  is  to  be  sought  depends  upon  local  statute.  It  may  be 
generally  declared  that  the  defendant  must  take  the  first  oppor- 
tunity in  his  power  to  make  the  objection.  When,  however,  does 
this  opportunity  occur  ?  In  this  relation  the  following  distinctions 
may  be  recognized  : — 

(a)  Where  the  defendant  is  notified  that  his  case  is  to  be  brought 
before  the  grand  jury,  he  should  proceed  at  once  to  take  exception 
to  its  competency,  as  hereafter  stated.*  If  he  lies  by  until  bill  is 
found,  then  the  exception  may  be  too  late  in  all  cases  where,  having 
prior  opportunity  and  capacity  to  object,  he  has  made  no  objection.^ 

1  Infra,  §  363.  See  23  Alb.  L.  J.  by  tbe  district  attorney,  see  State  v 
324 ;  4  Cr.  Law  Mag.  174-5.  Grady,  S4  Mo.  220. 

•  People  V.  Petrea,  92  N.  Y.  128.        '  State  v.  Mellor,  13  R.  I.  666. 

See  Wbart.  Crim.  Law,  9tb  ed.  §§  662,  «  Com.  v.  Barker,  2  Pick.  663,  and 

1672(2, 1799.  cases  cited  infra,  in  this  section. 

*  Doyle  V.  State,  17  Ohio,  222.  That  *  See  Kemp  i^.  State,  11  Tex.  Ap.  174. 
an  indictment  found  withont  evidence  '  U.  S.  v.  White,  3  Cranoh  C.  C.  457 ; 
will  be  quashed,  the  fact  being  proved  U.  8.  v,  Talman,  10  Blatch.  21 ;  State 

V.  Quimby,  51  Me.  696  ;  Com.  v.  Smith, 
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(5)  Where  the  defendant  has  no  such  opportunity  of  objecting 
before  bill  foand,  then  he  may  take  advantage  of  the  objection  by 
motion  to  quash,  or  by  plea  in  abatement,  the  latter,  in  all  cases  of 
contested  fact,  being  the  proper  remedy.  The  objection,  unless  in 
extraordinary  cases  of  surprise,  is  waived  by  pleading  over.^    But 

even  where  the  defendant  has  been  notified,  by  binding  over 
or  otherwise,  that  his  case  is  to  come  before  the  grand  jury,  the 
courts  will  permit  him,  in  all  cases  in  which  laches  are  not  im- 

d  Mass.  107 ;  Com.  v.  Iforsn,  130  Mass.  C.  R.  112 ;    State  v.  Bookafellow,  1 

281 ;    Gibbs  v.  State,  45  N.  J.  379 ;  Halst.  (6  N.  J.  L.)  332 ;  State  o.  Nor- 

People  V.  Jewett,  3  Wend.  314 ;  State  ton,  3  Zab.  33 ;  Com.  v,  Chaonoej,  2 

V.  Riokej,  5  Halst.  83 ;   Fitshagh  v.  Ashm.  90 ;  Com:  v.  V^illiams,  5  Grat. 

State,  13  Lea,  258, 350 ;  Com.  v.  Morton,  702 ;  State  v.  Martin,  2  Ired.  101 ;  State 

12  Phlla.  595 ;  State  v.  GUbert,  7  Iowa,  v,  Danoan,  6  Ired.  98 ;  Sute  v,  Grii&n, 

287 ;  State  v.  Rathven,  58  Iowa,  121 ;  74  N.  C.  316 ;  State  v.  Cannon,  90  N.  Cl 

sute  V.  Smith,  80  N.  C.  410 ;  State  v.  711 ;  State  v.  Lanier,  90  N.  C.  714 ; 

aifton,  78  Mo.  430 ;  People  v.  Beatty,  State  v,  Haywood,  94  N.  C.  847 ;  Doyle 

14  Cal.  566  ;   PoUn  v.  SUte,  14  Neb.  v.  SUte,  17  Ohio,  222 ;  Haling  v.  SUte, 

540 ;  State  v.  Watson,  31  La.  An.  379  ;  17  Ohio,  583 ;  Pointer  v.  SUte,  89  Ind. 

State  0.  Miles,  31  La.  An.  825  ;  SUte  o.  255  ;  Hennlng  v.  SUte,  106  Ind.  386 ; 

Wittlngton,  33  La.  An.  1403;  Galla-  SUte  v.  Duncan,  7Terg.  271;  State  v. 

her  V,  Sute,  17  FU.  370 ;  DoogUuss  o.  Bryant,  10  Terg.  527 ;  Terrill  v.  SUte, 

sute,  8.  Tex.  Ap.  520.  9  Ga.  58  ;  Thompson  v.  SUto,  9  Ga. 

By  sUtnte  in  Pennsylyania,  plead-  210 ;  Reich  v.  SUU,  53  Ga.  73 ;  State 
ing,  or  even  sUnding  mute,  waives  t^.  Brooke,  9^1a.  10 ;  SUto  v.  darissa, 
errors  in  precept,  venire,  drawing,  11  Ala.  57 ;  Weston  v,  SUte,  63  Ala. 
summoning,  and  returning  of  Jurors.  155 ;  Barney  v.  Sute,  12  S.  &  M.  68 ; 
Dyott  V.  Com.,  5  Whart.  67;  Brown  Boles  v.  SUte,  24  BCiss.  445  ;  MoQuillan 
V.  Com.,  76  Penn.  St.  319  ;  Com.  v.  v.  SUte,  8  S.  &  M.  587  ;  Rawls  v.  SUto, 
Cbaunoey,  2  Ashm.  90.  Bat  this  does  Ibid.  599  ;  SUto  o.  Borroum,  25  Miss, 
not  preclu(|e  advantage  being  taken  of  728 ;  Stato  v.  Price,  37  La.  An.  215  ; 
such  defecte  by  challenge,  motion  to  Stato  v.  Griffin,  38  La.  An.  502 ;  Van- 
quash,  or  plea  in  abatement,  before  hook  v,  SUto,  12  Tex.  252 ;  Jackson  r. 
issue  Joined.  SUto,  11  Tex.  261 ;  Kitrol  v.  SUto,  9 

1  U.  S.  v.  Gale,  109  U.  S.  65  ;   U.  S.  Fla.  9  ;  Gladen  v.  Stato,  12  FU.  562 ; 

o.  Rondeau,  4  Woods,  185 ;   16  Fed.  Wilbnrn  v.  SUto,  21  Ark.  198.    See 

Rep.  109  ;  U.  S.  v.  Richardson,  28  Fed.  Battle  v.  SUto,  54  AU.  93 ;  Stato  v. 

Rep.  61 ;  SUto  v.  Burlinghame,  15  Me.  Mahan,  12  Tex.  283 ;  Stato  v.  Collier, 

104 ;  SUte  V.  Symonds,  36  Me.  128 ;  17  Nev.  275.    As  to  New  York,  see 

SUte  V,  Carver,  49  Me.  588 ;  SUte  v.  Dolan  v.   People,  64  N.  T.  485,  and 

Wright,  53  Me.  328 ;  SUte  v.  Flemming,  cases  cited  supra,  §  344 ;  Whart.  Prec 

66  Me.  142 ;  SUte  v.  Rand,  33  N.  H.  §  1158.    As  to  practice  on  plea,  see 

216 ;  SUte  i;.  Newfane,   12  Vt.  422  ;  Bird  v.  SUte,  53  Ga.  602.    That  the 

SUte  v.  Maloney,  12  R.  I.  267 ;  SUte  v.  remedy  is  exclusively  plea  in  abate- 

Davis,  12  R.  I.  492 ;  People  v.  Griffin,  ment,  see  Wallace  v.  SUte,  2  Lea,  29; 

2  Barb.  427 ;  People  v.  Harriot,  3  Park,  infra,  §  746. 
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putable  to  him,  or  in  which  the  defect  is  not  discoyered  nntil  after 
bill  found,  to  raise  the  objection  by  plea  in  abatement  or  motion  to 
qnash.^ 

4.  The  objection  that  a  grand  juror  is  prejudiced  must  be  made, 
when  there  is  opportunity,  before  indictment  found,  by  challenge,* 
though  where  there  is  no  such  opportunity,  or  where  the  delay  is 
not  caused  by  the  defendant,  the  defect  may  be  taken  advantage  of 
by  plea  in  abatement,  or  by  motion  to  quash,  before  general  issue 
pleaded.* 

5.  A  question  that  is  reserved  when  raised  before  indictment 
found,  can  be  heard  as  fully  after  indictment  found  as  before.^ 

6.  Irregularity  in  selecting  and  empanelling  the  grand  jury  may 
be  met  by  challenge  to  the  array  or  motion  to  quash  ;'  though  this, 
as  we  have  just  seen,  does  not  preclude  an  exception  being  taken  after 

1  Ibid,  infra,  $  844.  In  New  York  Me.  688 ;  People  v,  (}riffln,  2  Barb, 
the  rule  as  stated  by  AndrewB,  J.,  in  427 ;  RoUand  v.  Com.,  82  Penn.  St. 
Ck>z  V.  People,  80  N.  Y.  600  (1880),  is  306 ;  SUte  v.  Martin,  2  Ired.  101 ; 
that  ''mere  irre^larity  in  the  drawing  State  o.  Ward,  2  Hawks,  443  ;  State  v. 
of  grand  or  petit  jurors  is  not  a  ground  Lamon,  3  Hawks,  176 ;  State  v,  Sea- 
for  reversing  a  eonviotion,  unless  it  bom,  4  Dev.  305 ;  People  v.  Hidden, 
appears  that  they  operated  to  the  in-  32  Cal.  446.  See  for  form,  Whart.  Preo. 
Jury  or  prejudice  of  the  prisoner."  §1168.  In  Indiana  such  is,  by  statute. 
But  as  to  grand  juries,  see^under  Rev.  no  longer  the  law.  Ward  v.  State,  48 
Code,  supra.  Ind.  289 ;  overruling  State  v*  Hem- 
That  the  remedy  must  be  by  plea,  don,  6  Blackf.  76 ;  Vattier  o.  State,  4 
see  Ford  v.  State,  112  Ind.  873.  Blaokf.  72. 

•  U.  S.  V.  Williams,  1  Dillon,  486 ;       *  Infra,  §  888 ;  U.  S.  v.  Gale,  109 

SUte  ».  Hamlin,  47  Conn.  96 ;  SUte  v.  U.  S.  66 ;  Com.  v,  Clarke,  2  Browne,  Pa. 

Rickey,  6  Halst.  83;  RoUand  r.  Com.,  326;  Com.  v.  Cherry,  2  Va.  Ca.  20; 

82  Penn.  St.  306 ;  SUte  v.  Raster,  30  Com.  v,  St.  Clair,  1  Orat.  656 ;  Doyle 

Ohio  St.  642;  Williams  v.  SUte,  69  Qa.  v.  SUte,  17  Ohio,  222 ;  Musick  v.  Peo- 

11 ;  Lee  v.  SUte,  69  Oa.  706 ;  Boylngton  t)le,  40  HI.  268 ;  SUte  v.  Watson,  86 

V.  SUte,  2  Port.  100 ;  Maokin  v.  People,  N.  C.  624 ;  Reich  v.  State,  53  Ga.  73  ; 

116  ni.  313 ;  SUte  v.  Washington,  33  SUto  v.  Middleton,  6  Port.  484 ;  SUte 

La.  An.  896 ;  SUte  v.  MoOee,  86  La.  v.  Ligon,  7  Port.  167 ;  SUte  v.  Clarissa, 

An.  207 ;  SUte  v,  Jackson,  Ibid.  96.  As  11  Ala.  67. 

to  challenge,  see  supra,  §  346.  lliat  intoxication  of  a  grand  juror 

That  objections  to  the  array  must  be  cannot  be  taken  advantage  of  by  plea 

taken  by  challenge  to  the  array,  see  in  abatement,  see  Allen  o.  SUte,  61 

supra,  S  344;  2  Hale,  166  ;  3  Inst.  34 ;  Miss.  627. 

Cro.  Car.  134, 147 ;  2  Hawk.  o.  25,  ss.        *  People  v.  Duff,  66  N.  Y.  Pr.  866 ; 

18,  26,  29,  30 ;  Bao.  Ab.  Juries,  A. ;  1  N.  Y.  Cr.  R.  307. 
1  Ch.  C.  L.  809 ;  SUto  v.  Carver,  49       *  Supra,  §  344. 
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bill  found  when  the  defendant  had  no  previonB  opportnnity  of  being 
heard.    But  the  objection  is  ordinarily  waived  by  pleading  over.^ 

§  351.    It  is  necessary  that  the  plea,  in  such  case,  should  set 
pj^  forth  sufficient  to  enable  the  court  to  give  judgment  on  it 

should  be  on  demurrer.'  Thus  where,  upon  a  presentment  by  a 
special.        ^^^  ^^^  ^^^  ^^^.^^^  ^^  defendant  tendered  a  plea  in 

abatement,  that  one  of  the  grand  jurors  nominated  himself  to  the 
sheriff  to  be  put  on  the  panel,  who  summoned  him  to  serve,  without 
alleging  that  this  nomination  of  himself  by  the  grand  juror  was  cor- 
rupt, or  that  there  was  a  false  conspiracy  between  him  and  the 
sheriff  for  returning  him  on  the  panel ;  it  was  held  that  the  plea  was 
bad.'  But  that  a  sufficient  number  of  jurors  did  not  concur  in  its 
finding  may  be  tested  by  plea  in  abatement.^ 

§  352.   It  is  not  necessary,  at  common  law,  that  any  part  of  a 

grand  jury  finding  a  bill  against  an  alien  should  be 
neceftBiury^  aliens.'  Such,  it  has  been  determined,  is  also  the  rule 
ttoSr^^^""  '^^  Pennsylvania.*  The  doctrine,  that  all  the  grand 
against        jurors  should  be  inhabitants  of  the  county  for  which 

they  are  sworn  to  inquire,  admits,  it  would  seem,  of  no 
modification.^ 

§  353.  As  we  have  already  seen,  objections  to  tiie  grand  jury, 

when  such  objections  are  not  of  record,  must  be  taken 
cord  Juris-  before  trial  of  the  general  issue;  and  in  some  States 
objecttons  ^^^^  record  defects  are  cured  by  verdict.*  It  is  other- 
be^im^t^  wise,  at  common  law,  as  to  objections  of  record  showing 
of  judg-       want  of  jurisdiction.     Here,  if  there  be  no  statutory 

impediment,  a  motion  in  arrest  may  be  entertained.* 

1  Haslej  V,  State,  14  Tex.  Ap.  217.  on  the  6th  of  May,  1841,  and  that  thej 

That  a  discharge  of  a  grand  jury  in  had  no  authority  to  make  the  seleotioii 

one  case  may  operate  generally,  see  on  that  day,  is  bad,  -for  not  showing 

People  v.  Fitzpatrick,  30  Hun,  493 ;  that  the  said  6th  of  May  was  not  in- 

1  N.  Y.  Cr.  R.  425.  eluded  in  the  May  session  of  the  board 

<  U.  S.  V.  Tuska,  14  Blatch.  5 ;  State  in  that  year.    State  v.  Newer,  7  Blackf. 

V.  Bmery,  39  Vt.  84 ;  Ward  v.  ^ate,  307. 

48  Ind.  289  ;  McClary  v.  State,  75  Ind.  *  Infra,  §  376. 

260;    Priest  v.  State,  10  Neb.  393;  >  Hawk.  b.  2,  o.  43,  S  36. 

Baldwin  v.  State,  12  Neb.  61.  •  Res.  v.  Mesca,  1  Dall.  73. 

*  Com.  t;.  Thompson,  4  Leigh,  667.  ^  Roll.  Abr.  82 ;  2  Inst.  32,  33,  34 ; 

A  plea  in  abatement,  that  the  grand  Hawk.  b.  2,  c.  25. 

Jurors  who  found  the  indictment  were  "  Supra,  §  350 ;  infra,  §  766. 

selected  hy  the  board  of  oommissioners  '  State  o.  Harden,  2  Richards.  633  • 
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But  mere  irregolarities  in  summoning  the  jury  cannot  be  thus  ex- 
cepted to.^ 

Where  the  error  is  of  record,  its  existence  must  be  determined  by 
inspection.* 

IV.    INDICTMENT   BfUST   BB   BANCTIONBD   BT   THE    PROSBGTJTING 

ATTOBNBT. 

§  354.  It  is  essential  to  the  validity  of  an  indictment  that  it 
should  be  submitted  to  the  grand  jury  by  the  prosecuting 
officer  of  the  State  f  and  it  is  even  said  that  his  signature  bin  must 
is  necessary  before  such  submission/  though  the  point  ^j  pf^ 
has  been  doubted;*  and  in  several  jurisdictions  it  has  eating offl- 
been  expressly  decided  that  an  indictment  need  not  be  so 
signed.'    In  any  view,  the  name  of  the  prosecuting  officer  need  not 
appear  in  the  body  of  the  indictment.^ 

See  Floyd  v.  SUte,  80  Ala.  511 ;  State  v.  State,  22  Ala.  16 ;  Harrall  v.  State, 

V.  Connell,  49  Mo.  282;  State  v,  Wat-  26  Ala.  53;  Anderson  v.  State,  5  Pike, 

■on,  34  La.  An.  669  ;  State  v.  Vahl,  20  444;  People  v.  Butler,  1  Idaho,  N.  S. 

Tex.  779.     Infra,  $  766.    That  the  ob-  271 ;  contra,  Jackson  v.  State,  4  Kans. 

jection,  if  not  taken  b^ore  verdict,  can-  150.    See  U.  S.  v.  McAvoy,  4  Blatch. 

not  be  taken  on  motion  for  new  trial,  418.    The  signature  is  nnnecessarj  in 

Bee  Potedamer  v.  State,  17  Fla.  895.  Texas  bj  statate.    Campbell  v.  State, 

1  Supra,  §  350;  U.  S.  v.  Gale,  109  8  Tex.  Ap.  84.    In  Indiana  it  would 

U.  S.  65.  seem  now  necessary  that  the  bill  should 

'  Smith  r.  State,  28  Miss.  728.  come  to  court  signed  by  the  prosecut- 

*  McCuUongh  v.  Com.,  67  Penn.  St.  ing  attorney.  Heaoock  v.  State,  42 
30;  Com.  v.  Simons,  6  Phil.  R.  167  ;  Ind.  393;  though  see  MoGregg  v.  State, 
Foote  r.  State,  3  Hayw.  98;  Hite  v.  4Blackf.  101. 

State,  9  Terg.  198.  Mere  formal   variances  in  the  title 

'  Ibid. ;  Teas  v.  State,  7  Humph*  174 ;  of  the  prosecuting  officer,  or  abbrevia- 

State  V.  Bruce,  77  Mo.  193.  tions  which  can  be  explained  by  the 

*  State  9.  Vincent,  1  Car.  Law  R.  record,  will  not  be  regarded  as  affect- 
493;  HoUey  v.  State,  75  Ala.  14;  ing  the  validity  of  the  signature.  Su- 
Cooper  V.  State,  63  Ga.  516.  pra,  §§  273  el  seq, ;  infra,  §  354.    Van- 

*  SUte  V.  Reed,  67  Me.  127  ;  SUte  v.  derkarr  v.  State,  51  Ind.  91 ;  State  o. 
Pratt,  54  Vt.  484 ;  State  v.  Ruby,  61  Brown,  8  Humph.  89  ;  State  v.  Bvans, 
Iowa,  186  (under  statute);  State  v.  8  Humph.  110;  Greenfield  v.  State,  7 
Wilmoth,  63  Iowa,  380 ;  State  v.  Mace,  Baxt.  18 ;  State  v.  Myers,  85  Tenn.  203 ; 
86  N.  C.  668 ;  SUte  v,  Coleman,  8  S.  C.  State  v.  Tannahill,  4  Kans.  117 ;  SUte 
237 ;  Thomas  v.  SUte,  6  Miss.  20 ;  v.  Salge,  2  Nev.  321 ;  People  p.  Ash- 
Keithler  v.  SUte,  10  S.  &  M.  192 ;  Ward  nauer,  47  Cal.  98 ;   see  Territory  v. 

t  SUte  V.  Pratt,  54  Vt.  484. 
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§  855.  Even  where  the  signature  is  necessary,  the  prosecuting 

attorney  will  be  ordinarily  allowed,  at  any  subsequent 

he^Sgned^    period  when  the  objection  is  made,  to  sign  an  indictment 

after  find-     found  without  his  signature  being  appended  thereto,  and 

a  motion  to  quash  for  want  of  such  signature  will  then 

be  overruled.* 

§  856.  The  proceedings  in  bringing  an  indictment  before  the 
ProBecut-  ^^^^  Dttust  be  conducted  by  the  prosecuting  attorney  in 
ing  offi-  person,  even  where  the  trial  before  court  and  jury  may 
uon  necee-  be  conducted  by  other  counsel.'  The  indictment  being 
*^^'  signed  and  preferred  by  the  attomey-general,  it  will  be 

presumed,  in  the  absence  of  anything  to  the  contrary,  that  an  attor- 
ney-general pro  tern.,  who  conducted  the  trial,  was  properly  ap- 
pointed.* 

Harding,  6  Mont.  323.    Bnt  a  title  in  >  Infra,  §§  554  et  seq> ;  Rush  o.  Cav- 

itself  unknown  to  the  laws  will  be  fatal,  anaugh,  2  Barr,  187  ;  Byrd  o.  State,  1 

Teas  V,  State,  7  Hamph.  174.    The  How.  Miss.  247 ;  Jarnagin  v.  State,  10 

signature  of  the  proper  oifioer  may  be  Yerg.  629.    See  Bella's  Webster  case, 

affixed  hy  his  authorized  deputy  or  where  this  practice  is  reported  to  hare 

other  official  representative.    U.  S.  v.  been  sustained. 

Nagle,  17  Blatch.  C.  C.  268 ;  Com.  v.  The  attorney-general  may  properly 

MoHale,  97  Penn.  St.  397 ;  Choen  v.  assist  the  circuit  attorney  at  a  trial  fbr 

State,  86  Ind.  209  ;  Stout  v.  State,  93  murder,  whether  ordered  by  the  gov- 

Ind.  160  ;  State  v.  Nulf,  16  Kan.  404 ;  ernor  to  do  so  or  not,  and  the  prisoner 

People  V,  Lyman,  2  Utah,  30;  State  v.  cannot  take  Just  exception.^    State  v. 

Gonzales,  26  Tex.  197 ;  People  v.  Darr,  Hays,  23  Mo.  (2  Jones)  287. 

61Cal.  688.    A  variance  in  the  name  of  *  Isham  v.  State,  1  Sneed,  112.    (A 

the  prosecuting  officer  is  not  ground  for  capital  case.)    See  infra,  §  564. 

reversal.    State  v.  Kinney,  81  Mo.  101.  In  Pennsylvania,  by  the  first  section 

Nor  will  a  variance  as  to  his  title  be  of  the  Act  of  May  3,  1860,  providing 

material.   State  v.  Myers,  86  Tenn.  203.  for  the  election  of  district  attorney,  it 

1  Com.  v.  Lenox,  2  Brewst.  249 ;  see  is  provided  that  the  officer  so  elected 

Knight  V.  State,   84   Ind.   73  ;   State  shall  sign  all  bills  of  indictment,  and 

V.  Ruby,  61  Iowa,  86.  conduct  in  court  all  criminal  or  other 

In    Alabama   indictments    are    not  prosecutions  in  the  name  of  the  Com- 

nsually  drawn  until  the  evidence  is  monwealth,  which  arise  in  the  oonnty 

heard  by  the   grand  jury,  and  the  for  which  he  is  elected.    Pamph.  1860, 

character  of  the  case  determined.  Banks  664;  Com.  v.  Lenox,  3  Brewst.  249. 
V.  State,  78  Ala.  14. 
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Y.   BUIIMONING  07  WITNESSES  AND  INDORSEMENT  OF  THEIR  NAMES 

ON  BILL. 

§  357.  In  every  case  where  there  has  been  a  previous  examina- 
tion and  binding  over,  which,  as  has  been  seeni,  is  the   ^j^eggg^ 
refinilar,  and  with  a  few  guarded  exceptions,  the  sole  way   for  prose- 

«  .  «.      ,  ,.        .   1   .,  .        .1..,  cutlonto 

of  putting  an  offender  on  his  tnal,  the  prosecutor,  if  there  be  bound 
be  any,  and  the  witnesses,  are  ordinarily  put  under  re-  ^  *PP«*r. 
cognizance  to  appear  and  testify.  The  practice  is,  immediately  at 
the  opening  of  the  court,  to  call  their  names ;  and,  in  case  of  non- 
appearance, to  secure  their  attendance  by  process.  At  common 
law,  a  justice  of  the  peace,  at  the  hearing  of  a  criminal  case,  has 
power  to  bind  over  the  witnesses,  as  Well  as  the  defendant,  to  appear 
at  the  next  court,  and  in  default  of  bail  to  commit  them.^  The 
presence  of  witnesses  not  under  recognizance  to  attend  is  obtained 
by  the  ordinary  means  of  a  subpoena.' 

§  358.  The  practice  is,  for  the  prosecuting  attorney,  or,  in  Eng- 
land, the  clerk  of  the  assizes,  to  mark  pn  the  back  of  ^j^Q^^sof 
each   bill  the  witnesses  supporting  it;   though  it  has  witnesses 
been  held  both  in  England  and  ip  this  country  that  the   placed 

omission  to  make  such  indorsement  is  not  fatal.*    Nor,  ®°  ^^^' 

» 

I  2  Hale  P.  C.  52,  282 ;  3  M.  &  S.  1.  should  be  giyen,  the  coort  granted  the 

For  oases  see  Whart.  Crim.  Ey.  §  352.  applioation    without   doubt,  it  being 

'  See  Whart.  Crim.  Et.  §  345.  remarked  by  Wilde,  J.,  that  such  a 

*  4  M.  &  S.  9  ;  U.  S.  v.  Shepard,  12  request  had  never  been  refused.    Com. 

Int«  Rev.  Reo.  10 ;  People  v.  Naughton,  v.  Knapp,  9  Pick.  498. 
7  Abbott  (N.  Y.)  Pr.  N.  S.  421 ;  38  How.        In  Pennsylvania,  the  Act  of  1705  pro- 

Pr.  430 ;  State  v.  Soott,  25  Ark.  107 ;  vides  that  no  person  or  persons  shall 

Wyoming  Terr.  v.  Anderson,  1  Wy.  be  obliged  to  answer  to  any  indictment 

Terr.  20 ;  State  v.  Johnson,  33  Ark.  or  presentment,  unless  the  prosecutor's 

174.  name  be  indorsed  thereupon  ;  1  Smith's 

In  Iowa,  witnesses  testifying  to  im-  Laws,  56 ;  though  it  has  been  held  by 
material  facts  need  not  be  indorsed,  the  Supreme  Ck)urt  that  the  Act  does 
State  V.  Little,  42  Iowa,  51 ;  and  see  not  go  so  far  as  to  require  that  a  prose- 
State  V.  Flynn,  42  Iowa,  164.  cutor  should  be  indorsed  in  casee  where 

In  Massachusetts,  such  does  not  ap-  no  prosecutor  exists.    R.  v.  Lukens,  1 

pear  to  be  the  course,  it  being  usual  Dallas,  5. 

for  the  grand  Jury  to  return  generally        Undoubtedly  the  spirit  of  the  oom- 

the  names  of  all  the  witnesses  exam-  mon  law  requires  that  the  bill  itself 

ined  by  them,  without  specifying  the  should  afiford  the  defendant  the  means 

billB ;  but  in  a  leading  case,  where  the  of  knowing  who  are  the  witnesses  on 

prisoner's  counsel  requested  that  a  list  whose  evidence  the  accusation  against 

of  the  witnesses  before  the  grand  jury  him  is  based.    Arch.  G.  P.  by  Jervis, 
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even  when  required  by  statute,  is  the  prosecation  afterward  pre- 
cluded, in  cases  of  surprise,  from  calling  non-indorsed  witnesses,^ 

13 ;   Barbour's  Cr.  Treatise,  272.    If  In  Missouri,  the  name  of  the  prose- 

the  grand  jury  act  irregularly  in  intro-  outor  is  required  to  be  indorsed  upon 

ducing  witnesses  without  the  action  of  an  indictment    for  any  trespass  not 

the  attorney-general,  the  proper  course  amounting    to  a  felony   (Rev.   Code, 

is  to  move  to  quash.    The  irregularity  1835,  §  451),  and  under  this  statute  the 

cannot  be  pleaded  in  bar.    Jillard  v.  prosecutor's  name  must  be  indorsed 

Com.,  26  Penn.  St.  169.  upon  an  indictment  for  i>etty  larceny 

It  is  further  provided  in  Pennsylva-  (State  v.  Hurt,   7  Mo.   321),  or  riot 

nia  by  the  Revised  Act  of  1860,  that  (State  v,  McCourtney,  6  Mo.  649;  Mc- 

*<  No  person  shall  be  required  to  an-  Waters  v.  State,  10  Mo.  167) ;  but  it 

swer  to  an  indictment  for  any  offence  need  only  be  indorsed  in  cases  of  tres- 

whatsoever,   unless    the    prosecutor's  pass  on  the  person  or  property  of  an- 

name,   if   any  there  be,   is  indorsed  other ;  State  t7.  Gobs,  74  Mo.  592 ;  see 

thereon,  and  if  no  person  shall  avow  Lucy  v.  State,  8  Mo.  134;  and  hence 

himself  the  prosecutor,  the  court  may  not  on  an  indictment  for  a  disturbance 

hear  witnesses,  and  determine  whether  by  making  loud  noises  (State  o.  Moles, 

there  is  such  a  private  prosecutor,  and  9  Mo.  685)  ;  and  it  is  a  sufficient  in- 

if  they  shall  be  of  opinion  that  there  is  dorsement  if  the  prosecutor's  name  be 

such  a  prosecutor,  then  direct  his  name  written  on  the  face  of  the  bill.     Wil- 

to  be  indorsed  on  such  indictment."  liams  t;.  State,  9  Mo.  270. 

§  27,  Bright.  Supp.  1376.  In  Tennessee,  the  name  of  the  proee- 

A  similar  provision  exists  in  Vir-  cutor  must,  by  statute,  be  marked  on 

ginia.    Com.  v,  Dever,  10  Leigh,  685.  the  back  of  the  bill,  and  an  omission 

That  the  omission  cannot  be  taken  to  do  so  need  not  be  pleaded  in  abate* 

advantage  of  after  verdict,  see  Rodes  v.  ment,  but  may  be  taken  advantage  of 

State,  10  Lea,  414.  at  any  time.      Medaris   v.  State,   10 

In  Illinois,  under  the  statute,  it  is  Terg.  239.     But  if  the  indictment  be 

enough  if  the  names  are  entered  after  founded  on  a  presentment,  the  name  of 

that  of  the  prosecuting  attorney.   Scott  the  prosecutor  need  not  be  indorsed  on 

V.  People,  63  III.  508.    See  as  to  prao-  the  bill.    State  i;.  McCann,  1  Meigs, 

tice,  Andrews  v.  People,  117  III.  195.  91. 

In  Mississippi,  though  the  want  of  In  Iowa,  it  is  said  that  although  the 
the  name  of  the  prosecutor  indorsed  on  names  of  the  witnesses  should  be  in- 
the  back  of  the  bill  is  fatal  (Peter  v.  dorsed  on  the  indictment,  they  need  not 
State,  3  How.  Miss.  433),  it  is  not  ne-  be  made  a  part  of  the  record.  Harri- 
cessary  that  the  grand  jury  should  re-  man  v.  State,  2  Greene,  1270. 
turn,  with  the  indictment,  the  names  In  Arkansas,  the  name  of  the  pro- 
of the  witnesses  examined,  or  the  evi-  secutor  need  not  be  indorsed  on  a 
deuce.    King  o.  State,  5  How.  Miss.  730.  bill  for  passing  counterfeit  coin,  that 

1  Hill  V.  People,  26  Mich.  496 ;  Bui-  prosecution  is  not  required  to  call  aU 

liner  v.  People,  95   III.  394 ;  State  v.  the  witnesses  so  indorsed,  though  they 

Pagels,  92  Mo.  300 ;  State  v,  Loehr,  93  should  be  produced  in  court.    Infra, 

Mo.  403.    See  State  v.  Fowler,  52  Iowa,  §  565. 
103.    As  will  be  hereafter  seen,  the 
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and,  in  some  States,  they  can  be  indorsed  on  the  bill  after  finding, 
or  even  after  trial  has  begun,  if  due  notice  is  given.^ 

As  a  rule,  it  may  be  said  that  whenever  by  statute  such  an  in- 
dorsement is  required,  its  omission  can  be  taken  advantage  of  by  mo- 
lion  to  quash,  demurrer,  or  plea  in  abatement.*  But  after  verdict 
the  objection,  if  it  could  have  been  previously  taken,  comes  too  late.* 

YI.  EYIBBNCB. 

§  858  a.  By  the  old  practice,  witnesses  to  be  sent  to  the  grand 
jury  must  be  previously  sworn  in  open  court.*    If  a  wit-  ^j  ^ 
ness  who  is  sent  to  a  grand  jury  be  thus  sworn,  though   must  be 
not  in  the  immediate  presence  of  the  judge,  or  even  in  sworn. 

offence  not  being  a  treepasB  leas  than  >  People  v.  Quick,  56  Mich.  321 ; 

felony  upon  the  person  or  property  of  King  v.  State,  5  How.  Miss.  730  ;  Moore 

another.    Gabe  v.  State,  1  Eng.  519.  v.  State,  13  Sm.  &  M.  259 ;  State  v. 

It  is  not  the  practice,  it  is  said,  in  Ck)urtney,   6  Mo.  649  ;    Mc Waters    v. 

the  ooarts  of  the  United  SUtes,  that  State,  10  Mo.  167 ;  State  v.  Joiner,  19 

the  name  of  the  proeecutor  should  he  Mo.  224  ;  Com.  v.  Qore,  3  Dana,  474 ; 

written  on  the  indictment  (U.  S.   v.  Medaris  v.  State,  10  Yerg.  239 ;  State 

Mandel,  6  Gall.  245  ;  see  IT.  S.  v.  Flani-  v.  Roy,  83  Mo.  268 ;  Towle  v.  State, 

kin.  Hemp.  30 ;  State  o.  Lupton,  63  3  Fla.  262,  and  oases  cited  above.    See 

N.  G.  483),  though  this  depends  on  the  oonirOf  State  v,  Haghes,  1  Ala.  656. 

local  practice.  In  Pennsylvania,  as  has  been  seen, 

In  Virginia,  the  nsual  practice  is  to  the  objection  cannot  be  taken   after 

indorse  the  names.    Hanght  v.  Com.,  verdict.    Jillard  v.  Com.,  ut  supra;  S. 

2  Va.  Cases,  3 ;  Com.  v.  Dove,  Ibid.  29.  P.,  Hayden  v.  Com.,  10  B.  Monroe,  125. 

It  is  not  there  essential,  however,  in  If  the  only  witness  indorsed  is  In- 

an  indictment  for  a  trespass  or  misde-  competent,  the  indictment  is  defective, 

meaner,  to  insert  the  name  of  a  prose-  State  v.  Tankersly,  6  Lea,  582 ;  see  in- 

entor,  if  it  appears  that  the  indictment  fra,  §  363. 

was  found  on  the  evidence  of  a  witness  In  California  it  is  said  that  a  misno- 

sent  to  the  grand  Jury,  eitherat  their  re-  mer  of  a  witness  is  ground  for  quash- 

qnest,  or  by  direction  of  the  court ;  and  ing.    Kalloch  v.  San  Francisco  Court, 

that  whether   there  was  a  previous  56  Cal.  229. 

presentment    or   not.       Wortham   o.  *  Skipworth  v.  State,   8  Tez.  Ap. 

Com.,  5  Randolph,  669.  135 ;  see  State  v.  Wilkinson,  76  Me.  317. 

In  Kentucky,   it  is  held  that  the  *  So  in  South  Carolina.  State  v.  Kil- 

omissiou  of  the  name  of  the  prosecutor,  crease,  6  Rich.  444.    In  England,  the 

his  addition,  and  residence,  in  cases  of  omission  is  fatal.     Middlesex  Commis., 

trespass,  is  fatal.      Com.   v.  Gore,  3  6  C.  &  P.  90;   Harriman   v.  State,  2 

Dana,  474;    Bartlett  v,  Humphreys,  Greene  (Iowa),  270.    That  when  the 

Hardin,  513.  record  avers  a  swearing  this  will  be  pre- 

1  People  V.  Hall,  48  Mich.  482 ;  State  sumed  to  be  regular,  see  Lumpkin  v. 

V.  Cook,  30  Kan.  82 ;  SUte  v.  Teissedre,  State,  68  Ala.  56. 
30  Kan.  476. 
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his  momentary  absence  from  the  bench,  it  is  good.^  In  Connec- 
ticut, witnesses  before  a  grand  jury,  according  to  settled  and  uni- 
form practice,  are  sworn  by  a  magistrate,  in  the  grand  jury  room, 
and  not  in  the  court ;  and  this  is  pronounced  a  lawful  mode  of  ad- 
ministering the  oath.'  In  the  United  States  Oirouit  Courts,  the 
practice  has  been  to  summon  a  justice  of  the  peace  as  one  of  the 
grand  jury,  and  permit  him  to  swear  the  witnesses  in  the  jury  room.* 
In  many  of  the  States  power  is  given  to  the  foreman  to  swear  wit- 
nesses whose  names  are  given  to  him  by  the  prosecuting  officer/ 
This  power,  however,  may  be  viewed  as  cumulative,  not  doing  away 
with  the  right  to  swear  in  open  court.' 

§  359.  In  England,  it  has  been  held  that  a  conviction  will  not  be 
shaken,  although  the  bill  was  found  on  illegal  testimony, 

ttSs^^pSjt  *^  ^^  ^^  ^"^^  ^^^  evidence  against  the  prisoner  is*  suffi- 
may  be  met  oient ;  and  in  a  case  where  it  appeared  tiie  witnesses  be- 

by  plea.  • 

fore  the  grand  jury  had  not  been  sworn  at  all,  the  twelve 
judges  held  that  the  objection,  as  raised  in  arrest  of  judgment,  should 
be  overruled,^  but  at  the  same  time  unanimously  made  application 
for  a  pardon,  recognizing,  in  fact,  the  irregularity  of  the  finding, 
though  regarding  the  plea  as  a  waiver  of  the  technical  error.  In 
this  country  it  has  been  several  times  determined  that  a  motion  in 
arrest  of  judgment  cannot  be  sustained  on  the  ground  that  it  does 
not  appear  from  the  indorsement  on  the  indictment  that  the  witnesses 
were  sworn  before  they  were  sent  to  the  grand  jury ;  for  the  judg- 
ment can  be  arrested  only  for  matter  appearing,  or  for  the  omission 
of  some  matter  which  ought  to  appear,  on  the  record ;  and  such  in- 
dorsements form  no  part  of  the  bill.^  But  where  the  objection  is  taken 

1  Jetton  V.  State,  1  Meigs,  192.  "  whose  names  are  marked  by  the  attorney' 

*  State  v«  Faasett,  16  Ck>nn.  R.  457.  general  on  the  bill  of  inSdmenU;*^  and, 

*  7  Smith's  Laws,  686.  oonseqaently,  all  others  moat  be  sworn 
<  See  Bird  v.  State,  50  Ga.  685 ;  Al-  in  open  oonrt.    See  Jillard  o.  Com.,  26 

len  17.  State,  77  111.  484.  Penn.  St.   169.     See  contra,  Ajn  v. 

In  Pennsylvania,  by  the  Act  of  April  State,  5  Gold.  (Tenn.)  26. 

5,  1826,  as  incorporated  in  the  reyised  ■  State  v.  Allen,  83  N.  G.  680;  SUte 

Act  of  1860,  the  foreman  of  the  grand  v.  White,  88  N.  G.  698. 

Jory,  or  any  member  thereof,  is  author-  *  R.  v.  Dickinson,  R.  k  R.  Grown 

ized   to  administer  the  oath  to  wit-  Gases,  401. 

nesses.    It  will  be  observed,  however,  '  State  v,  Roberts,  2  Dev.  &  Bat.  540 ; 

that  in  the  latter  State  the  authority  SUte  v.  MoBntire,  Gar.  L.  R.  287 ;  SUto 

is  expressly  limited  to  snch  witnesses  v.  Sheppard,  97  N.  G.  401 ;   King  v. 
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before  plea,  on  a  motion  to  quash,  it  has  in  England  been  sustained.^ 
It  is  true  that  the  English  praotice  has  varied,  and  that  afterwards 
it  was  declared  that  it  would  be  improper  for  a  court  to  inquire 
whether  the  witnesses  were  regularly  sworn,  as  the  grand  jury,  sup- 
posing such  may  not  have  been  the  case,  were  competent  to  have 
found  the  bill  on  their  own  knowledge  ;'.  but  this  limitation  has  not 
been  always  applied  in  England,*  and  has  not  been  recognized 
in  this  country.  Thus,  where  an  irregularity  was  shown  in  the 
swearing,  Story,  J.,  exclaimed,  with  great  emphasis,  that  if  such 
irregularities  were  allowed  to  creep  into  the  practice  of  grand  juries, 
the  great  object  of  their  institution  was  destroyed.^  Where  a  defen- 
dant was  called  before  a  grand  jury,  and  required  to  testify  on  a 
prosecution  against  himself,  the  indictment  found  on  such  testimony 
was  properly  quashed.*  And  in  a  case  in  North  Carolina,  the  law 
was  pushed  still  further,  it  being  h^ld  that  where  a  bill  was  found 
on  the  information  of  one  of  their  own  body,  it  was  essential  that 
the  prosecuting  juror  should  be  regularly  sworn,  and  so  noted.* 
But  a  bill  will  not  be  quashed  when  supported  by  one  competent 
witness.' 

§  860.  The  question  before  the  grand  jury  being  whether  a  bill 
is  to  be  found,  the  general  rule  is  that  they  should  hear 
no  other  evidence  but  that  adduced  by  the  prosecution.*  ^fln^to 
The  practice,  however,  is,  that  as  they  are  sworn  to  the  proso- 
^^  inquire,"  they  may,  if  the  case  of  the  prosecution 
appear  imperfect,  call  for  such  witnesses  as  the  evidence  they  have 
already  heard  indicates  as  necessary  to  make  out  the  charge.* 
Under  such  a  suggestion,  it  would  become  the  duty  of  the  prose- 
cuting officer  to  cause  the  requisite  witnesses  to  be  summoned ;  and 

State,  5  How.  Miss.  R.  730 ;  Oilman  v.  «  State  v.  Gain,  1  Hawks,  352. 

Stote,  1  Humph.  59.    See  Jillard  v.  ▼  Washington  v.  Sute,  63  Ala.  189. 

Com.,  26  Penn.  St.  169.  That  the  witnesses  will  be  presumed  to 

1  6  C.  &  P.  90.  be  duly  sworn,  see  U.  S.  v.  Mnrphy,  1 

>  R.  v.  Rnssell,  1  G.  &  M.  247 ;  State  McArth.  k  Mac.  375.    See  Hope  r.  Peo- 

V.  Hatfield,  3  Head,  231.  pie,  83  N.  T.  418. 

*  R.  V,  Dickinson,  R.  k  R.  401.    See  *  2  Hawk.  o.  25,  s.  145  ;  2  Hale,  257 ; 
6  C.  &  P.  90.  4  Bla.  Com.  303 ;  U.  S.  v.  Palmer,  2 

*  U.  S.  V.  Coolidge,  2  OaU.  364.    In-  Cranoh  G.  G.  R.  11 ;  U.  S.  v.  Lawrence, 
fra,  S  363.  4  Ibid.  514. 

*  State  V.  Froiseth,  16  Minn.  296.  *  1  Ghitty  C.  L.  318.  See  Dickenson's 
Infra,  S  363.  Qnar.  Ses)  174, 175. 
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witnesses  who  support  it,  and  from  the  whole  to  judge  whether  the 
person  accused  ought  to  be  put  upon  his  trial.  For/'  he  added, 
^^  though  it  would  be  improper  to  determine  the  merits  of  the  cause, 
it  is  incumbent  upon  the  grand  jury  to  satisfy  their  minds,  by  a 
diligent  inquiry,  that  there  is  a  probable  ground  for  the  accusation, 
before  they  gi^e  it  their  authority,  and  call  upon  the  defendant  to 
make  a  public  defence."^  This  view  derives  much  countenance 
from  the  English  rule,  that  a  grand  jury  has  no  authority  by  law 
to  ignore  a  bill  for  murder  on  the  ground  of  insanity,  though  it 
appear  plainly  from  the  testimony  of  the  witnesses,  as  examined  by 
them  on  the  part  of  the  prosecution,  that  the  accused  was  in  fact 
insane ;  but  that  if  they  believe  the  acts  done,  if  they  had  been 
done  by  a  person  of  sound  mind,  would  have  amounted  to  murder, 
it  is  their  duty  to  find  the  bill.' 

§  863.  Grand  jurors  are  bound  to  take  the  best  legal  proof  of 

Leffai  proof  ^^^^^  *^®  ^^^  admits ;  and  it  is  the  duty  of  the  prose- 
only  to  be  cuting  officer  of  the  Stat«  to  take  care  that  no  evidence 
is  submitted  to  them  which  would  not  be  admissible  at 
trial.'  It  is  impossible,  however,  to  impose  on  such  a  body  the 
technical  limitations  which  are  only  insisted  on  by  courts  when  re- 
quired by  counsel ;  and  the  inquiries  of  grand  jurors,  therefore, 
are  analogous  more  to  the  examinations  of  courts  sitting  without 
juries  than  of  courts  sitting  with  juries.^    Hence  it  has  been  held 

1  Reep.  V.  Sobttffer,  1  Dallas,  237.  Tisecl    an    aoquittal.     The   evidence 

See,  also,  remarks  of  Judge  Addison,  made  a  prima  facie  case  of  gnilt,  and 

Addison's    Charges,    39  ;     People   v.  the  bill  was  therefore  properly  found  ; 

Hjler,  2  Park.  C.  R.  570;  S.  P.,  State*  but  this  case  was  one  on  which  no 

V.  Cowan,  1  Head,  280 ;  U.  S.  v.  Blod-  conyiotion    could    be   based,  and  on 

gett,  35  Gta.  336 ;    State  v.  Bojd,  2  which  an  aoquittal  was  proper.    In  no 

Hill  S.  C.  288 ;  Sparrenberger  v.  State,  other  way  could  the  defendant  be  pro- 

53  Ala.  481 ;  Spratt  v.  State,  8  Mo.  tected  from  subsequent  prosecutions, 

247.  See  Parker  v.  Com.,  12  Bush,  191.  and  the  case  exhibited  in  such  a  way 

*  B.  V.  Hodges,  8  C.  &  P.  195.  as  to  satisfy  the  public  sense  of  Justice. 

Such  was  the  course  taken  in  1879,  *  1  Leach,  614 ;  2  Hawk.  c.  25,  ss. 

in  Connecticut,  in  State  v.  Lounsbury,  138,  139 ;  Daris's  Precedents,  25 ;  1 

a  case  in  which  the  wife  of  a  clergy-  Chitty,  C.  L.  318 ;  R.  v.  Willett,  6  T. 

man,  in  an  insane  paroxysm,  killed  B.  294 ;  U.  8.  v,  Beed,  2  Blatch.  435. 

him  by  a  pistol  shot.    The  grand  jury  '  That  the  mere  reception  of  some 

found  the  bill  for  murder  in  the  flrst  evidence  that  was  incompetent  does 

degree,  on    evidence    on    which   the  not    avoid  the   finding,  see  State  v, 

prosecuting    officers     afterwards    ad-  Fassett,  16  Conn.  457 ;  State  v.  Woloott, 
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that  an  accomplice,  even  thongh  uncorroborated,  is  adequate  to  the 
finding  of  a  bill,  though  he  may  have  been  taken  from  prison  by  an 
order  altogether  surreptitious  and  illegaL*  It  seems,  however,  that 
if  a  bill  is  found  solely  on  incompetent  testimony  it  will  be  quashed 
before  plea,  though  the  objection  will  be  too  late  after  conviction.' 
And  BO,  in  a  case  already  noticed,  where  a  defendant  was  compelled 
to  testify  against  himself.* 

On  the  other  hand,  the  fact  that  one  of  several  witnesses,  who 
testified  to  an  ofiiance  before  the  grand  jury,  was  incompetent,  is 
not  sufficient  to  sustain  a  plea  in  abatement  to  the  indictment,  since 
it  is  impossible  to  show  that  an  indictment  was  found  on  the  testi- 
mony of  one  witness  alone.^  And  as  a  general  rule,  the  court  will 
not  inquire  into  the  sufficiency  or  technical  admissibility  of  the  evi- 
dence before  the  grand  jury.*  How  far  jurors  may  be  examined 
to  impeach  their  finding  is  hereafter  considered.* 

The  practice  where  there  has  been  irregularity  in  swearing  of 
witnesses  has  been  already  discussed.' 

§  864.  The  grand  jury,  if  they  have  any  doubts  as  to  the  pro- 
priety of  admitting  any  part  of  the  evidence  submitted 
to  them,  may  pray  the  advice  of  the  court  to  which  they  ma^ask  ^ 
are  attached  ;*  though  it  is  usual  to  apply  to  the  counsel  ^^  ^^ 
of  the  State,  who  is  bound  to  be  at  hand,  and  ready  to 
communicate  to  them  any  information  that  may  be  required.* 

21  Ck>nii.  272 ;  State  v.  Boyd,  2  Hill,  S.  State  v.  Tucker,  20  Iowa,  508.    Supra, 

C.  &09 ;  Tark  v.  SUte,  7  Ohio,  Pt.  II.  SS  369-eO. 

242 ;  State  v.  Pnlker,  20  Iowa,  609 ;        •  U*  S.  v.  Reed,  2  Blatoh.  436 ;  People 

Jones  V.  State,  81  Ala.  79.  o.  Halbert,  4  Denio,    133 ;    Hope  v. 

1  1  Leaoh,  156.  People,  83  N.  T.  418 ;  State  v.  Day- 

*  2  Hawk.'o.  25,  s.  145,  in  notU;  U.  ton,  3  Zab.  49  ;  Tnrk  v.  State,  2  Ham- 
S.  V.  Farrington,  5  Fed.  Rep.  343 ;  mond,  part  2,  240 ;  Fowler  v.  Stote,  62 
Com.  V.  Knapp,  9  Pick.  496 ;  People  v.  Iowa,  103 ;  State  v.  Cole,  19  Wis.  129 ; 
Naagbton,  7  Abb.  Pr.  (N.  8.)  421;  Smith  v.  State,  61  Miss.  754;  Terry  v. 
People  ».  Moore,  65  How.  (N.  Y.)  Pr.  State,  15  Tex.  Ap.  66 ;  State  ».  Logan, 
177 ;  People  v.  Briggs,  60  How.  (N.  T.)  1  Nev.  509. 

Pr.  17 ;  State  v.  Fellows,  2  Hayw.  340 ;  •  Infra,  §  379. 

State  V.  Cain,  1  Hawks,  352;  see  State  t  Snpra,  §§  369-60. 

V.  Tankersly,  6  Lea,  582,  cited  supra,  •  Dalton,  J.,  c.  185,  s.  9 ;  4  Bla.  Com. 

§  358;  State  ,v.  Huston,  50  Iowa,  512.  303,  n.  1;  2  Hale,  159,  160.    As  to 

*  State  V.  Froiseth,  16  Minn.  296 ;  see  their  sitting  in  open  oonrt,  under  di- 
PeopW  V.  Singer,  18  Abb.  (N.  T.)  N.  reotion  of  the  judges,  see  5  St.  Tr. 
C.  96.    Supra,  SS  359-60.  771 ;  3  Camp.  337. 

'  Bloomer  v.    SUte,  3   Sneed,   66 ;       •  Davis's  Precedents,  21 ;  7  Cowen, 
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New  bill  §  365.  Where  a  bill  has  been  withdrawn  or  quashed, 

found  on      &  ^^^  bill  may  be  found  as  a  substitute^  by  the  same 
mony^.***"      grand  jury,  without  examining  witnesses.* 

VII.    POWERS  OP  PBOSECUTING  ATTORNEY.' 

§  366.  In  England,  as  a  general  rule,  the  clerk  of  the  assizes  is 
the  attendant  of  the  grand  jury,  and  is  expected  not  only 
ing  officer  to  aid  them  in  their  examination  of  evidence,  but  to 
attends  pl&ce  before  them  each  several  item  of  business  as  it 
during  evi-  successively  arises,  retiring  when  they  proceed  to  their 
deliberations.'  In  those  cases  which  by  the  old  prac- 
tice were  under  the  control  of  private  prosecutors,  such  prosecu- 
tors were  sometimes  permitted  to  present  their  cases  to  the  grand 
jury.  This,  however,  was  at  the  gUind  jury's  option,  to  be  exer- 
cised where  a  case  of  difficulty  requires  the  marshalling  of  evidence 
or  the  leading  of  unwilling  witnesses.*  In  State  prosecutions  the 
attorney-general,  or  his  representative,  was  sometimes,  on  special 
invitation,  and  by  permission  of  the  court,  in  attendance  for  the 
presentation  of  evidence ;  but  this  was  at  the  election  of  the  jury, 
and  was  sometimes  refused.^  The  practice  in  Massachusetts,  as 
stated  by  Mr.  Davis,  is  for  the  officer  having  charge  of  the  prepara- 
tion of  the  indictments  to  attend  the  grand  jury,  to  open  each  par- 
ticular case  as  it  arises,  to  commence  the  examination  of  each  wit- 
ness, and  to  meet  any  question  as  to  the  law  of  the  case  which  may 
be  given  to  him.  But  it  is  his  duty,  ^^  during  the  discussion  of  the 
question,  to  remain  perfectly  silent,  unless  his  advice  or  opinion  in 
a  matter  of  law  is  requested.  The  least  attempt  to  influence  the 
grand  jury  in  their  decision  upon  the  effect  of  the  evidence  is  an 
unjustifiable  interference,  and  no  fair  and  honorable  officer  will  ever 
be  guilty  of  it.  It  is  very  common,  however,  for  some  one  of  the 
grand  jury  to  request  the  opinion  of  the  public  prosecutor  as  to  the 

563 ;   Davia's  Virg.  Crim.  Law,  425 ;  Car.  k  K.  519,  526,  where  it  is  held 

Lang's  case,  1  Conn.  428 ;  Kel.  8 ;  1  also  that  a  poUce  oflLoer  may  he  Bta- 

Gh.  C.  L.  816.  tioned  in  the  room. 

1  Com.   V.  Woods,   10   Grajr,   477 ;  *  4  Bl.  Com.  126,  note  hj  Christian ; 

State  V.  Logan,  1  Nev.  509 ;  State  v.  Diok.  Q.  S.  6th  ed.  1837. 

Clapper,  59  Iowa,  279 ;  Steel  v.  State,  *  R.  v.  Crossfield,  8  How.  St.  Tr. 

1  Tex.  142 ;  Infra,  §  372.  773,  note. 

>  1  Ch.  C.  L.  816 ;  R.  v.  Hughes,  1 
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propriety  of  finding  the  bill.  But  it  is  his  duty  to  decline  giving 
it,  or  even  any  intimation  on  the  subject ;  but  in  all  cases  to  leave 
the  grand  jury  to  decide  independently  for  themselves.  It  may  be 
thought  that  this  is  too  great  a  degree  of  refinement  in  official  duty. 
But  the  experience  of  thirty  years  furnishes  an  answer  most 
honorable  to  the  intelligence  and  integrity  of  that  body  of  citizens 
from  which  the  grand  jury  are  selected ;  and  that  is,  that  they 
almost  universally  decide  correctly."^ 

This  is  the  uniform  practice  in  Pennsylvania.  In  the  United  States 
courts  the  same  practice  obtains,'  and  is  thus  stated  by  Justice  Field 
in  a  charge  delivered  to  a  California  grand  jury  in  August,  1872 :' 
^^  The  district  attorney  has  the  right  to  be  present  at  the  taking  of 
testimony  before  you  for  the  purpose  of  giving  information  or  advice 
touching  any  matter  cognizable  by  you,  and  may  interrogate  wit- 
nesses before  you,  but  he  has  no  right  to  be  present  pending  your 
deliberations  on  the  evidence.  When  your  vote  is  taken  upon  the 
question  whether  an  indictment  shall  be  found  or  a  presentment 
made,  no  person  beside  yourselves  should  be  present."^  The  privi- 
lege of  attendance  should  be  strictly  limited  to  the  prosecuting 
officer  officially  clothed  with  this  high  trust,  and  to  his  permanent 
deputies,*  and  not  extended  to  mere  temporary  assistants ;  and 
indictments  have  been  properly  quashed  when  attorneys  temporarily 
representing  the  prosecuting  authorities  entered  the  room  of  the 
grand  jury  when  they  were  deliberating  as  to  the  bill,  and  advised 
them  as  to  their  action.*  It  is  proper  in  this  connection  to  keep  in 
mind  the  fact,  already  noticed,^  that  the  only  valid  basis  on  which 
the  institution  of  grand  juries  rests  is  that  they  are  an  independent 
and  impartial  tribunal  between  the  prosecution  and  the  accused ; 
and  it  is  the  duty  of  the  courts  to  refuse  to  tolerate  any  practice 
which  conflicts  with  this  independence  and  impartiality.    The  rule 

1  Dayis's  Preoedent,  21.    See^  also,  Testigation  by  Baying  the  goyemment 

U'Lellan  v.  Richardson,  13  He.  82,  will  not  prosecute  the  case.     Infra, 

where  it  appears  that  the  same  usage  S  383. 

exists  in  Maine.  *  See  Crittenden,  ex  parte,  Hemp. 

*  U.  S.  V.  Reed,  2  Blatch.  435,  466.  176 ;   Shattnck  v.  SUte,  11  Ind.  473. 

•  See  Pamph.  Rep.  9  et  aeq.;  2  Saw-  >  U.  S.  v.  Kilpatrick,  16  Fed.  Rep. 
yer,  663-7.                                        ,  766 ;  SUte  v.  Addison,  2  S.  C.  366 ; 

'  See,  to  same  eifeot,  U.  S.  v.  Schn-    Dnrr  r.  State,  53  Miss.  426. 
mann,  7  Sawy.  439,  where,  however,  it       ^  Supra,  $  339. 
is  said  that  he  oannot  prevent  an  in- 
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in  the  text  was  disastrously  departed  from  in  the  Star  Route  cases, 
tried  in  Washington  in  1888-4,  in  which  private  counsel,  appointed 
to  assist  the  district  attorney,  were  permitted  to  advise  the  grand 
jury  during  their  deliberations.  The  consequences  of  this  course, 
however,  have  not  been  such  as  to  encourage  its  adoption  in  other 
cases.  And  in  any  view,  the  presence  of  counsel  for  the  prosecution, 
public  or  private,  during  the  deliberations  of  the  jury,  should  be 
ground  for  quashing  the  bill,  unless  it  appear  that  there  was  no 
interference  by  such  counsel  in  any  degree  with  the  freedom  of  such 
deliberations.'  The  purpose  of  the  institution  of  grand  juries  was, 
as  we  have  seen,  to  interpose  a  check  upon  the  sovereign ;  and  they 
would  cease  to  answer  this  purpose,  and  would  increase  the  danger 
they  were  intended  to  avert,  if  they  should  be  put  under  the  official 
direction  of  the  prosecuting  authorities  of  the  State.* 

§  867.  In  England,  and  in  the  courts  of  each  of  the  several 

States,  neither  the  defendant,  nor  any  person  represent- 
aDd^o^here  ^^S  ^^™9  ^^  permitted  to  attend  the  examination  of  the 
notcDtitied   grand  jury.'    And  Judge  King,  in  an  opinion  marked 

with  his  usual  good  sense,  held  that  the  sending  of  an 
unofficial  volunteer  communication  to  the  grand  jury,  inviting  them 
to  start  on  their  own  authority  a  prosecution,  is  a  contempt  of  court, 
and  a  misdemeanor  at  common  law  ^  Any  volunteer  attendance  is 
by  the  same  rule  subject  to  the  same  law.' 

1  Charge  of  Field,  J.,  vt  sup,;  Lung's  case,  1  Ck>nii.  428,  State  v.  Fassett,  16 

case,  1  Conn.  428 ;  Lewis  o.  Wake  Co.,  Conn.  458;   HoCallough  v.  Com.,  67 

74  N.  C.  194 ;  State  v.  Addison,  2  8.  C.  Penn.  R.  30;  Com.  v.  Simons,  6  Phil. 

356 ;  State  v.  McNinoh,  12  8.  C.  89,  95 ;  R.  167 ;  snpra,  §  338.    See,  however, 

State  V.  Kimball,  29  Iowa,  267  ;  Roths-  SUte  v,  Whitney,  7  Oreg.  386. 

child  V.  State,  7  Tex.  Ap.  519.    See,  ^  Com.  v.  Crans,  3  Penn.  L.  J.  443. 

however,  Shattack  v.  State,  11  Ind.  473.  Inf^a,  §  381.    <*  There  has  hardlj  been 

'  The  reader  is  referred  to  an  excel-  a  session,"  said  Justice  Field,  of  the 

lent  article  on  this  topic  by  Mr.  Her-  Snpteme  Court  of  the  United  States,  in 

riam  in  16  West.    Jurist    (January,  addressing  a  grand  jury  in  California 

1882),pp.l£<se9.  in    1872    (Pamph.    Rep.    2   Sawyer, 

•  1  B.  &  C.  37,  51 ;   3  B.  &  A.  432;  663-7),  **of  the  grand  jury  of  this 

1  Ch.  R.  217 ;   1  Ch.  C.  L.  317 ;  U.  S.  court  for  years,   at   which  instances 

V.  Palmer,  2  Cranch.  C.  C.  11 ;   U.  S.  have  not  occurred  of  personal  solioita- 

V.  Blodgett,  35  Ga.  336  ;  State  v.  Ham-  tion  to  some  of  its  members  to  obtain  or 

lin,  47  Conn.   95,  modifying  Lung's  prevent  the  presentment  or  indictment 

B  McCuUough  V.  Com.  ut  supra ;  see  U,  S.  v.  Farrington,  2  Cr.  L.  Mag.  525  ; 
S.  C.  5  Fed.  Rep.  343. 
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OHAP.  IV.]  0RAKD  JURT :   FINDING   OF  BILL.  [§  868. 

In  Maine,  it  is  said  that  the  presence  of  a  stranger  does  not 
vitiate  an  indictment  if  he  does  not  interfere,^  but  the  better  opinion  is 
that  such  presence  is  ground  for  quashing  a  bill,'  and,  when  shown 
on  record,  has  been  held  ground  for  arrest  of  judgment.' 

VIII.  FINDING  AND  ATTESTING  OF  BILL. 

§  868.  The  examination  being  over,  it  becomes  the  duty  of  the 
grand  jury  to  pass  upon  the  bill ;  and  unless  twelve  of 
their  number  agree  to  find  a  true  bill,^  the  return  is   must  con- 
^^  ignoramus,^*  or,  as    is  more    commonly   the    case,   *^'*'*"*^^^ 
**  ignored,"  or  "  not  found."     If  the  finding  be  by  less  than  twelve, 
the  indictment  may  be  quashed  by  motion  made  before  plea.'    The 

of  parties.     And  oommunioations  to  the  chosen  ministers  of  liberty  and 

that  end   have    frequently  been  ad-  security  f    The  recognition  of  such  a 

dressed  to  the  grand  jury,  filled  with  mode  of  reaching  grand,  juries  would 

malignant  and  scandalous  imputations  introduce  a  flood  of  evils,  disastrous 

upon   the  condnot  and  acts  of  those  to  the  purity  of  the  administration  of 

against  whom  the  writers  entertained  criminal  justice,  and  subversiye  of  all 

hostility,  and  against  the  conduct  and  public  confidence  in  the  action  of  these 

acts  of  former  and  present  officers  of  bodies.'     Judge    King,  in    Common- 

this  court,  and  of  previous  grand  juries  wealth  v.  Crans,  in  3  Penn.  Law  Jour, 

of  this  district.  pp.  459-464.''     **  Eaves-dropping"  on 

''All  such  communications  were  cal-  a  grand  jury  is  said  to  be  indictable  at 

oulated  to  prevent  and  obstruct  the  common  law.    State  v.  Pennington,  3 

due  administration  of  justice,  and  to  Head,  299.    By  an  act  of  Congress, 

bring  the  proceedings    of  the  grand  passed  in  1872,  such  solicitations  are 

jury  into  contempt.     '  Let  any  reflect-  indictable.    Infra,  §§  729,  966. 

ing  man,'  says  a  distinguished  judge.  In    New  York,  such    appeal   to  a 

'  be  he  layman  or  lawyer,  consider  of  grand  jury  is,  under  statute,  only  a 

the  consequences  which  would  follow,  contempt  when  marked  by  contemptu- 

if  every  individual  could,  at  his  pleas-  ous  action  to  the  court  in  its  presence, 

nre,  throw  his  malice  or  his  prejudice  Bergh's  case,  16  Abb.  Fr.  N.  S.  266. 

into  the  grand  jury  room,  and  he  will,  i  State  v.  Clongh,  49  Me.  573. 

of  necessity,  conclude  that  the  rule  of  >  Com.  v.  Dorwart,  7  Luz.  Bar,  121. 

law  which  forbids  all  communication  *  State  v.  Watson,  34  La.  An.  669. 

with  grand  juries,  engaged  in  criminal  But  see  State  v,  Justus,  11  Oregon,  17. 

investigations,    except    through    the  '  Sayer's  case,  8  Leigh,  722.    As  to 

public  instructions  of  courts  and  the  U.  S.  courts  see    supra,  §   340.      If 

testimony  of  sworn  witnesses,  is  a  rule  twelve  jurymen  are  present  and  concur, 

of  safety  to  the  community.     What  the  absence  of  others  is  not  ground  for 

value  could  be  attached  to  the  doings  exception.     People  v.  Hunter,  54  Cal. 

of  a  tribunal  so  to  be  approached  and  65.    See  State  v.  Brainerd,  56  Vt.  532. 

influenced  f    How  long  would  a  body,  *  People  v.  Shattuck,    6  Abb.  New 

so  exposed  to  be  misled  and  abused,  Cas.   33.    As    to  whether  juror  may 

be  recognised  by  freemen  as  among  be  examined  to  this,  see  infra,  $  379. 
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§  869.]  PLEADING  Alfn>  PBAOTIGB.  [OHAP.  lY. 

objection  cannot,  it  has  been  said,  be  taken  advantage  of  by  plea 
in  abatement.^ 

§  369.  In  those  States  in  which  it  is  the  practice  for  indictments 
to  be  prepared  complete  by  the  prosecuting  attorney  and 
uflua^at.  Bubmitted  as  such  to  the  grand  jury  for  their  action,  the 
tests  the  assent  of  the  grand  jury  is  signified  by  the  indorsing  on 
the  bill  of  the  words  "  true  bill,"  with  the  foreman's 
name  attached,  while  an  ignoring  of  the  bill  is  signified  by  indorsing 
of  the  word  ^^  ignoramus,"  with  the  foreman's  name  attached.  When 
this  is  the  practice,  or  when  the  foreman's  signature  is  required  by 
statute,  the  omission  of  the  words  ^^  true  bill"  with  the  foreman's 
name,  is  fatal  if  the  objection  is  made  before  verdict.'  The  omission, 
however,  of  the  word  "  true"  before  "  bill"  has  been  held  not  fatal.* 
Nor,  a  fortioriy  are  clerical  mistakes  in  the  indorsement,^  and  in 
any  view  exceptions  of  this  class  must  be  taken  before  verdict.*  In 
some  States  the  signature  of  the  foreman  is  held  sufficient  without  any 
other  indorsement,*  even  though  the  tide  ^^  foreman"  be  left  out.^ 

>  State  V.  Hamlin,  47  Conn.  96.  549 ;  Weaver  v.  State,  19    Tex.  Ap. 

<  1   Ch.  C.  L.  324-;   Archibald's  G.  547. 
P.  by  Jervis,  39 ;  Wankon-Chaw-Neck  »  Sparks  w.  Com.,  9  Barr,  364 ;  State 
V.  U.  S.,  1  Morris,  332 ;  State  v.  Web-  t?.  Hertens,  14  Mo.  94. 
ster,  6  Green! .  373;  SUte  v,  David-  «  White  o.  Com.,  29  Grat.  294;  SUte 
son,   12  Vt.   300 ;    Com.    v.  Sargent,  „.  Chandler,  2  Hawks,  439. 
Thach.  C.  C.  116 ;  Com.  v.  Hamilton,  s  Burgess  ».  Com.,  2  Va.  Ca.  483 ; 
16  Gray,  480;  Com.  v.  Gleason,   110  gee  Com.  ».  Betton,  6  Cash.  427 ;  Cooper 
Mass.  66 ;  Hopkins  v.  Com.,  50  Penn.  „.  SUte,  79  Ind.  206. 
St.  9 ;  SUte  v.  Elkins,  1  Meigs,  109 ;  •  gUte  1;.  Freeman,  13  N.  H.  488 ; 
Com.  V.  Walters,  6  Dana,  290;  Bennett  Com.  „.  Smyth,  11  Cnsh.  473;  Broth- 
V.  State,  8  Humph.  118 ;  Smith  v.  SUte,  erton  v.  People,  75  N.  Y.  169  ;  Price  v. 
28  Miss.  728 ;  Spratt  v.  State,  8  Mo.  247 ;  Com.,  21  Grat.  846 ;  White  v.  Com.,  29 
McDonald  v.  State,  8  Mo.  283 ;  Gardner  Orat.  824 ;  SUte  v.  Axt,  6  Iowa,  611 ; 
V.  People,  3  Scan.  83 ;  Nomague  v,  Peo-  sute  v.  MoCartey,  17  Minn.  76 ;  SUte 
pie,  Breese,  109 ;  Johnson  v.  SUte,  23  v.  Chandler,  2  Hawks,  439 ;  see  SUte 
Ind.  32 ;  Cooper  v.  SUte,  79  Ind.  206 ;  v.  Heaton,  96  Ind.  773 ;  SUte  v.  Bow- 
Strange  V.  SUte,  110  Ind.  364 ;  Harri-  man,  103  Ind.  69. 
man  r.  State,  2  Greene  (Iowa),  270 ;  »  SUte  v.  Brown,  31  Vt.  603 ;  WalU 
Garraway  v.  State,  23  Ala.  772 ;  StaU  p.  SUte,  23  Ind.  150 ;  Wassels  ».  SUte, 
r.  Onnmacht,  10  La.  R.  198 ;  State  v.  26  Ind.  30 ;  States.  Chandler,  2 Hawks, 
Morrison,  30  La.  An.  Pt.  II.  817 ;  Al-  439 ;   McGuffie  v.  SUte,  17  Ga.  497. 
den  V.  State,  18  Fla.   187;  Tilley  v.  That  the  foreman  may  sign  through  a 
SUte,  21  Fla.  242 ;  the  objection  is  too  clerk,  see  Benson  v.  SUte,  68  Ala.  544. 
late  after  verdict.    Benson  v.  SUte,  68  That  it  is  enough  if  the  words  "  true 
Ala.  644;  People  v.  Johnston,  48  Cal.  bill"    be   copied  into  the  transcript 
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GHAP.  17.]  OB  AND  JURT:   FINDING  OF  BILL.  [§  370* 

In  those  States,  on  the  other  hand,  in  which  the  action  of  the 
grand  jury  approving  of  the  principle  of  a  bill  is  prior  to  the  pre- 
sentation of  the  bill  to  them,  then  the  attestation  of  the  foreman  is 
not  the  primary  proof  of  approval,  and  may  be  omitted.*  In  other 
States  the  practice  has  grown  up,  there  being  no  statutory  prescrip- 
tion, of  treating  the  formal  return  of  the  bill  into  court  as  a  ^^  true 
bill'!  as  a  sufficient  verification  of  its  finding.' 

§  370.  When  the  bill  has  been  verified,  it  is  brought  pub- 
licly into  court,  and  the  clerk  of  the  court  calls  all  the   _ 
jurymen  by  name,  who  severally  answer  to  signify  that  brought 
they  are  present ;  the  grand  jury  attending  in  a  body.*  ^^^  ^'^^ 
Then  the  clerk  proceeds  in  order  to  ask  the  jury  whether  they  have 
agreed  upon  any  bills,  and  bids  them  present  them  to  the  court  ;^ 
and  then  the  foreman  of  the  jury  hands  the  indictments  to  the  clerk, 
who  asks  tbem  if  they  agree  the  court  shall  amend  matter  of  form, 
altering  no  matter  of  substance,  to  which  they  signify  their  assent.' 
This  form  is  necessary  in  order  to  enable  the  court  to  alter  any 

immediately  after  the  indiotment,  see  State  v.  Shippey,  10  Minn.  223 ;  State 

Green  r.  State,  79  Ind.  537.    That  va-  v,  Tlnney,  26  La.  An.  460 ;  People  v. 

rianoes  in  the  foreman's  name  are  not  Roberts,  6  Cal.  214 ;  State  v.  Freeman, 

fatal,  see  State  v.  Collins,  3  Dev.  117  ;  13  N.  H.  488 ;  Brotherton  v.  People,  76 

State  V,  Calhoun,  1  Dev.  &  Bat.  374 ;  N.  T.  159 ;  Stote  v.  Hagrath,  44  N.  J. 

State  V.  Stedman,  7  Port.  496 ;  Jackson  L.  227 ;  Com.  v.  Walters,  6  Dana,  290 ; 

V.  State,  74  Ala.  557.    That  signature  State  v.  Creighton,  1  N.  &  HcC.  256 ; 

by  initials  is  enough,  see  State  v.  Tag-  State  r.  Cox,  6  Ired.  440 ;  Cherry  v. 

gart,  38  He.  338 ;  Com.  v.  Hamilton,  15  State,  6  Fla.  479. 

Gray,  480 ;  Com.  v.  Gleason,  110  Mass.  The  indorsement  of  the  name  of  the 

66.    That  the  name  may  be  omitted,  oflenoe  on  the  indiotment  is  no  part  of 

see  State  o.  Sopher,  35  La.  An.  976.  the  finding  of  the  grand  jury.     State 

That  the  indorsement  of  the  foreman's  v.  Rohfrischt,  12  La.  An.  382. 

name,  followed  by  filing,  is  sufficient  *  State  v.  Bordeaux,  93  N.  C.  560 ; 

evidence  of  finding,  see    Hubbard    v.  but  see  Danforth  v.  State,  75  Ga.  614. 

State,  72  Ala.  164 ;  Stote  v.  Gouge,  12  As  to  polling,  see  infra,  §  376. 

Lea,  132.    That  surplusage  will  be  dis-  «  4  Bla.  Com.  366 ;  Cro.  C.  C.  7.    See 

regarded,  see  Thompson  v.  Com.,  20  form,  Cro.  C.  C.  7 ;  Clare  v.  Stote,  68 

Grat.   724.    That  a  foreman  pro  tern.  Ind.  17 ;  State  v.  Heaton,  23  W.  Va. 

will  be  held  to  be  duly  appointed,  see  773. 

Stote  V,  Collins,  6  Baxt.  151.  *  Cro.  C.  C.  7  ;  Diok.  Sess.  158.    See 

1  See  State  o.  McGrath,  44  N.  J.  L.  form,   Cro.  C.  C.  7 ;  Diok.  Sess.  158, 

227 ;  Stote  v.  Creighton,  1  N.  &  MoC.  last  vol.  London  edition.    As  to  Ala- 

256.  bama  stotutes,  see  Wesley  v,  Stote,  52 

<  Jones  V,  Stote,  10  Tex.  Ap.  552 ;  Ala.  182. 
Weaver  v.  Stote,  19  Tex.  Ap«  547 ;  see 
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§.  372.]  PLBADIKG  AND  PRAOTICB.  [OHAP.  IV. 

clerical  mistake,  becaase  they  have  no  authority  to  change  the  form 
of  the  accusation,  without  the  consent  of  the  accusers.^  The  bring- 
ing of  the  indictment  into  court  may  be  inferred  from  the  fact  of 
reception  with  proper  indorsements.' 

§  371.  The  finding  should  then  be  recorded  by  the  clerk,  igno' 
ramusy^  as. well  as  true  bill,  and  an  omission  in  that 
muBtbe  respect  cannot  be  supplied  by  the  indorsement  of  the 
recorded,  foreman,  nor  by  the  recital  in  the  record  that  the  defend- 
ant stands  indicted,  nor  by  his  arraignment,  nor  by  his  plea  of  not 
guilty,  nor  by  the  minutes  of  the  judge.'  It  cannot  be  intended 
that  he  was  indicted ;  it  must  be  shown  by  the  record  of  the  finding. 
The  recording  of  the  finding  of  the  grand  jury,  it  is  said,  is  as 
essential  as  the  recording  of  the  verdict  of  the  petit  jury.' 

§  872.  It  seems  that  if  an  existing  indictment  be  altered  by  the 
prosecuting  officer,  and  submitted,  thus  changed,  to  the 
ameDdSa  grand  jury,  who  again  return  ^^  true  bill''  thereon,  such 
j2rF*"^  informality  will  not  destroy  the  indictment.*  The  prac- 
tice in  such  cases,  however,  is  for  a  new  and  more 
regular  bill  to  be  framed,  and  sent  to  the  grand  jury  for  their 
finding.' 

1  R.  T.  H.  203;  2  Stra.  1026;  1  Ch.  184;  State  v.  Cox,  6  Ired.  440 ;  SUt« 

C.L.  324.    SeeWine7t7.Stat6,46lDd.  v.    Brovrn,  Bl    N.  C.    516;    State  v. 

363.    That  the  retarn  may  be  inferred,  Shields,  33  La.  An.  991. 

see  State  v.  Grats,  68  Mo.  22.  Where  the  reoord  did  not  show  that 

'  State  p.  Mason,  32  La.  An.  1018 ;  the  grand  jnrj  returned  the  indict- 

Cooper  V.  State,  59  Miss.  257 ;  State  v,  ment  into  conrt,  it  was  held  that  the 

DeSerTant,  33  La.  An.  979 ;  People  v.  Jadgmentwaserroneoos  and  should  be 

Lee,  2  Utah,  441 ;  Reeves  v.  State,  84  reversed.    Rainej  v.  People,  3  Gilm. 

Ind.  116 ;  State  v.  Molntire,  59  Iowa,  71 ;  Chappel  v.  State,   8  Yerg.  166 ; 

267 ;  see  Fitspatriok  v.  People,  98  III.  Brown  v.  State,  7  Hnmph.  155. 

269 ;  Willingham  v.  State,  21  Pla.  761.  An  indiotment  indorsed  as  a  tme 

*  State  V.  Brown,  81  N.  C.  516.  bill,  and  returned  by  the  authority  of 

*  Heaoock  v.  State,  42  Ind.  393 ;  the  whole  grand  jury,  is  sufficient, 
Sattler  v.  People,  59  111.  68.  See  without  the  special  appointment  of  a 
Crookham  o.  State,  5  W.  Va.  510 ;  foreman.  Friar  v.  State,  3  How.  Miss. 
Fitzoox  V.  SUte,  53  Miss.  585 ;  TerreU  422 ;  Peter  r.  State,  3  How.  Miss.  433. 
V.  State,  41  Tex.  463 ;  Rasberry  v.  >  State  v.  Allen,  Charlton's  Oa.  R. 
State,  1  Tex.  Ap.  664.    See,  however,  518. 

State  V.  Qratz,  68  Mo.  22.  M  Ch.  C.  L.  335.    See   State   v, 

*  Com.  r.  Cawood,  2  Va.  Cas.  527 ;  Davidson,  2  Cold.  (Tenn.)  184.  Supra, 
SUte  V.  Glover,  3  Iowa  (Greene),  249  ;    S  365. 

State  V.  Davidson,  2   Cold.  (Tenn.) 
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OHAP.  lY.]  GRAND  JURT:   FINDING  OF  BILL.  [§  876. 

§  878.  In  England,  if  the  grand  jury  at  the  assizes  or  sessions 
has  imored  a  bill,  they  cannot  find  another  bill  against 

*u  f     ^k  ir  ^tk  •  Finding 

the  same  person  for  the  same  offence  at  the  same  assizes ;  may  be  re- 
and  if  such  other  bill  is  sent  them,  it  has  been  said  that  <^^^^^^'^* 
they  should  take  no  notice  of  it*  But  the  better  view  is  that  a  bill 
may  be  sent  up  if  the  emergency  require,  after  an  ignoramuSy  at 
the  discretion  of  the  court.'  An  ignoramus  may  be  reconsidered 
before,  but  not  after,  the  return  of  the  bill  to  the  court.^ 

§  874.  Usually  the  jury  cannot  find  one  part  of  the  same  count 
to  be  true  and  another  false,  but  they  must  either  pass  j^    ^^^ 
or  reject  the  whole ;  and,  therefore,  if  they  ignore  one  not  usaaiiy 
part  and  find  another,  the  finding  is  bad,^  though  there   only  of  a 
is  no  reason  why,  when  a  count  contains  a  lower  offence  ^^°^* 
inclosed  in  a  higher,  the  grand  jury  should  not  ignore  the  higher 
offence  and  find  the  lower.    Where  there  are  several  counts,  they 
can  find  any  one  count  and  ignore  the  others.'    So  in  an  indict- 
ment against  several,  they  can  distinguish  among  the  defendants, 
and  find  as  to  some  and  reject  as  to  the  rest.* 

§  875.  If  the  finding  be  incomplete  or  insensible,  it  is  finding  is 
bad.^  ^^ 

§  876.  When  the  grand  jury  are  in  session,  they  are  under  the 
control  of  the  court,  and  the  court  may  at  any  time  recommit  an 

1  R.  v.  HumphreTS,  Gar.  k  M.  601  ^  2  Hawk.  o.  25,  b.  2 ;  1  Ch.  C.  L. 

— Patteson;    S.    P.,    R.  v.  Anstiii,  4  323. 

Coz  C.  C.  385.    8ee  amtra,  R.  v.  New-  Where  the  grand  jury  returned  a 

ton,    2   H.    &  Rob.   506 — ^Wightman.  bill  of  indictment  which  contained  ten 

See  infra,  §§  390,  452.  ooants  for  forging  and  uttering  the  ao- 

'  Rowand  v.  Ck>m.,  82  Penn.  St.  405.  oeptanoe  of  a  bill  of  exchange,  with 

Supra,  §  333 ;  infra,  §  446.  an  indorsement,  '*A  true  bill  on  both 

*  State  V.  Brown,  81  N.  G.  568.  connte,"  and  the  prisoner  pleaded  to 

*  2  Hale,  162 ;  Bao.  Ab.  Indict-  the  whole  ten  counts ;  and  where, 
ment,  D.  3 ;  Bulst.  206 ;  2  Hawk.  o.  after  the  case  for  the  prosecution  had 
25,  8.  2;  5  Bast,  304;  2  Gamp.  134,  concluded,  the  prisoner's  counsel 
584 ;  2  Leach,  708 ; .  Gom.  v.  Keenan,  pointed  this  out,  the  finding  was  held 
67  Penn.  St.  203 ;  State  v.  Wilbume,  bad,  and  the  grand  jury  was  dis- 
2  Brev.  296 ;  State  v.  Creighton,  1  charged ;  in  such  case  the  court  will 
Nott  k  HoC.  256 ;  State  v.  Gowan,  not  allow  one  of  the  grand  Jurors  to 
1  Head,  280 ;  SUte  o.  Wilhite,  11  be  called  as  a  witness  to  explain  their 
Humph.  602.  finding.    R.  v.  Gooke,  8  G.  &  P.  582. 

•  1  Ghit.  G.  Law,  323.  See  People  v.  Hulbut,  4  Denio,  133. 

•  2  Hale,  158 ;  1  Gh.  G.  L.  323. 
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Grand  jury  imperfect  finding  to  them,*  or  may  poll  them,  or  take  any 
polled,  or  Other  method,  on  the  aaggesiion  of  a  defendant,  of  deter- 
t^tedV  Q^iQii^g  whether  twelve  assented  to  the  bill.'  The  ques- 
abSement,  ^^^  ^^  concurrence  of  suflScient  namber  of  the  jurors  may 
be  tested  by  plea  in  abatement.* 

IX.    MISCONDUCT  OF  GRAND  JUROR. 

§  377.  In  case  of  criminal  misconduct  or  neglect  of  duty  on  the 
Grand  V^^  ^^  ^  grand  juror,  when  on  duty,  an  indictment  may  be 

be'puD?^^  maintained  against  him,  or  he  may  be  proceeded  against 
ished  by  by  the  court  for  contempt.^  His  official  decisions,  how- 
contempt,     ever,  cannot  be  made  the  ground  of  a  civil  action  against 

orherwtoe  ^^^  ^7  ^  V^^7  offended ;  nor  can  he  be  subsequently 
responsible,  indicted  for  such  decisions.* 

X.  HOW  FAR  GRAND  JURORS  MAT  BB  COMPELLED  TO  TESTIFY. 

§  378.   Whatever  may  have  been  the  old  rule,*  it  is  now  settled 

that  a  witness  may  be  indicted  for  perjury  on  account  of 

jaror  may     false  testimony  before  a  grand  jury,^  and  grand  jurors 

taed^°to     ^^^  competent  witnesses  to  prove  the  facts  ;•  and  so  may 

what  wit-      |jg  ^ijg  prosecuting  attorney.*    In  New  Jersey,  however, 

it  is  said  a  grand  juror  is  not  admissible  to  prove  that  a 

1  State  V,  Squire,  10  N.  H.  558.    See  pnblio  prosecution,  or  legislative  im- 

Byers  v.  State,  73  Md.  209.  peaohment."    See,  to  sanva  effect,  Hun- 

*  Lowe's  case,  4  Qreenl.  448 ;   State  ter  v.  Mathis,  40  Ind.  357 ;   Turpln  v. 

V,  Symonds,  36  Me.  128 ;  contra,  State  Booth,  56  Cal.  65 ;   also  cited  in  16 

V,  Baker,  20  Mo.  338.    Infra,  §  379.  West.  Jur.  70. 

>  State  V.  McNeUl,   93  N.  G.  552 ;  6  See  16  West.  Jurist,  8. 

supra,  §  350-1.  ^  4  Black.  Com.  126,  note  ;  Sykes  v. 

«  Penn.  v,  Keffer,  Addison,  290.  Dunbar,  2  Selw.  N.  P.  1059  ;  Whart. 

s  1  Chitty  Cr.  L.  323,  324 ;  Lloyd  o.  Grim.  By.  §  510 ;   1  Ch.  C.  L.   322 ; 

Garpenter,  5  Penn.  L.  J.  60 ;  3  Clark,  State  v.  Fassett,  16  Conn.  457  ;  Huide- 

Phil.  196,  where  it  was  said  by  King,  koper  v.  Cotton,  3  Watts,  56 ;  Thomas 

J.:  ''Thegrand  jury  are  entirely  irre-  v.   Com.,   2  Robinson,  795;    State  v. 

sponsible,  either  to  the  public  or  to  Offntt,  4  Blackf.  355 ;  Mackin  v.  Peo- 

individuals  aggrieved — the  law  giving  pie,  115  III.  313 ;  People  v.  Young,  31 

them  the  most  absolute  and  unqualified  Cal.  564 ;  and  cases  cited  infra, 

indemnity  for  such  an  official  act.*'  *   Ibid. ;    Crocker    r.   State,   Meigs, 

And  again:  '*  When  the  official  ezis-  127.    SeeR.  v,  Hughes,  1  G.  &  K.  519  ; 

tence  of  a  grand  jury  terminates,  they  Com.  r.  Hill,  11  Gush.  137,  and  oases 

mingle  again  with  the  general  mass  of  cited  infra,  note  6. 

the  citizens,  intangible  for  any  of  their  *  State  v.  Van  Bnskirk,  59  Ind*  384. 

official  acts,  either  by  private  action,  Infra,  §  380. 
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witness  who  had  been  examined  swore  differentlj  in  the  grand  jury 
room,^  though  the  contrary  is  now  the  general  and  better  opinion.' 
And  a  grand  juror  may  be  calied  to  sustain  a  witness.* 

§  879.  But  the  affidavit  of  a  grand  juror  will  not  be  received  to 
impeach  or  affect  the  finding  of  his  fellows,^  even  for  the 
purpose  of  showing  how  many  jurors  were  present  when  admitted  to 
the  bill  was  found,  which  jurors  voted  in  its  favor,  what  fin§Sg!^ 
were  their  views/  or  that  the  bill  was  found  without 
evidence.*    But  where  a  grand  juror  was  guilty  of  gross  intoxica- 
tion while  in  the  discharge  of  his  duty  as  such,  the  court,  on  a  pre- 
sentment of  such  fact  by  the  rest  of  the  grand  jury,  ordered  a  bill 
to  be  preferred  against  him.'    And  a  grand  juror  may  be  examined 

1  Imlay  v.  Rogers,  2  Halsted,  347.  *  R.  v.  Marsh,  6  Ad.  &  El.  236  ;  IN. 

Bee  State  v.  Baker,  20  Mo.  338.  k  P.  187  ;  State  v,  Doon,  R.  M.  Charl. 

>  Whart.  Crim.  Bt.  §  510 ;  Sykee  v.  1 ;  State  v.  MoLeod,  1  Hawks.  344 ; 
Dunbar,  2  Selw.  N.  P.  1059  ;  R.  v.  SUte  r.  Baker,  20  Mo.  (5  Bennett), 
Gibson,  1  Car.  &  M.  672;  U.  S.  v.  338;  State  v.  Gibbs,  39  Iowa,  318; 
Charles,  2  Cranch  C.  C.  76  ;  U.  S.  v.  State  v.  Davis,  41  Iowa,  311 ;  State  v. 
Reed,  2  Blatoh.  435, 466 ;  State  v.  Ben-  Beebe,  17  Minn.  241.  As  to  jnrors 
ner,  64  Me.  267  ;  State  v.  Wood,  53  N.  generally,  see  infra,  §  847. 
H.  484 ;  Com.  v.  Hill,  11  Cnsh.  137 ;  •  SUte  v.  Fassett,  16  Conn.  457  ; 
Com.  V.  Mead,  12  Gray,  167  ;  Way  v.  People  v.  Hnlbot,  4  Denio,  133  ;  Hai- 
Batterworth,  106  Mass.  75 ;  State  r.  dekoper  v.  Cotton,  3  Watts,  56 ;  Gor- 
Fassett,  16  Conn.  457;  People  v.  Hal-  don  v.  Com.,  92  Penn.  St.  216  ;  State 
bnt,  4  Denio,  133;  Huidekoper  v.  v.  Bait.  R.  R.,  15  W.  Va.  362  ;  Statev. 
Cotton,  3  Watts,  56  ;  Gordon  v.  Com.,  Broughton,  7  Ired.  L.  98 ;  State  v. 
92  Penn.  St.  216 ;  Thomas  v.  Com.,  2  Baker,  20  Mo.  238  ;  State  v.  Mewherter, 
Robinson  (Va.),  795  ;  Little  r.  Com.,  46  Iowa,  88 ;  aff.  State  v.  Gibbs,  39 
25  Grat.  921 ;  Bomham  r.  Hatfield,  Iowa,  318 ;  contra,  People  v,  Shattuok, 
5  Blackf.  21 ;  Granger  v,  Warrington,  6  Abb.  N.  C.  33  ;  Spigener  v.  State,  62 
3  GUm.  299 ;  Perkins  v.  State,  4  Ind.  Ala.  383  ;  Compare  infra,  §  847  ;  supra, 
222 ;  Burdick  v.  Hunt,  43  Ind.  384 ;  $  368 ;  State  v.  Oxford,  30  Tex.  428. 
SUte  V.  Broughton,  7  Ired.  96  ;  State  •  State  v.  Grady,  34  Mo.  220. 
V,  Boyd,  2  Hill,  S.  C.  288 ;  Sands  v.  t  Penn.  v.  KefTer,  Addis.  390. 
Robison,  20  Miss.  704  ;  Roooo  r.  State,  Where,  on  the  trial  of  an  indictment 
37  Miss.  357;  Beam  v.  Link,  27  Mo.  for  selling  liquor  without  a  license, 
261 ;  White  v.  Fox,  1  Bibb,  369  ;  which  charged  five  offences  in  separate 
Crocker  v.  State,  1  Meigs,  127 ;  Jones  counts,  the  defendant,  in  order  to 
V.  Tnrpin,  6  Heisk.  181 ;  People  v.  limit  the  proof  to  a  single  count,  offered 
Toung,  31  Cal.  564.  In  several  States,  to  show,  by  one  of  the  grand  Jury,  that 
«.  ^.,  Missouri,  the  privilege  is  regu-  only  one  offence  was  sworn  to  be- 
lated by  statute.  fore  that  body,  it  was  held  that  the 

*  People  r.   Hulbut,    4   Den.  133 ;  evidence  was  inadmissible.    People  v. 
Perkins  v.  State,  4  Ind.  222. 
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to  prove,  on  a  motion  to  qaash  a  bill,  who  were  the  witnesses  on 
whose  evidence  it  was  found  ;^  to  show  who  was  the  prosecutor ;' 
and  to  prove,  also,  that  less  than  twelve  concurred  in  the  finding? 
Where,  also,  the  allegation  is  that  the  bill  was  found  on  testimony 
totally  incompetent,  and  where  this  b  ground  for  quashing,  it 
would  follow  that  grand  jurors  should  be  admitted  to  prove  such 
fact.  But  the  right  of  revision  in  such  cases  should  be  exercised 
within  narrow  limits,  since  if  the  action  of  grand  juries  is  open  to 
be  overhauled  and  supervised  by  courts,  not  only  would  the  secrecy 
of  the  grand  jury  as  a  protective  institution  be  impaired  and  the 
solemnity  of  its  proceedings  destroyed  by  being  subjected  to  the 
subsequent  parol  attacks  of  its  members,  but  its  findings  would 
take  the  place  of  the  verdicts  of  petit  juries,  and  become  not  certifi- 
cates of  probable  cause,  but  adjudications  under  the  direction  of  the 
court  on  the  merits.^ 

§  380.  As  a  grand  juror  ought  not  to  be  received  to  testify  to 
Prosecat-  ^^7  ^^^^  which  may  invalidate  the  finding  of  his  fellows, 
iDg  officer  a  prosecuting  attorney  is  incompetent  to  testify  to  the 
tendant  In-  same  efiect.'  But,  as  has  been  already  seen,  he  should 
toUnpeadi  ^®  received  to  state  what  was  the  issue  before  the  jury, 
finding.  mid  what  was  testified  to  by  witnesses.*  The  same  dis- 
tinctions apply  to  clerks  and  other  attendants  on  the  grand  jury  J 

Hulbnt,  4  Denio,  133.  Bee  R.  v.  Cooke,  v.  Shattaok,  6  Abb.  N.  C.  33  ;  but  see 

8  C.  &  P.  582.  corUrOf  R.  v.  Marsh,  6  Ad.  &  El.  236  ; 

In  Missonri,  it  is  proWded  bj  statute  State  v.  Baker,  20  Ho.  338  ;  State  p* 

that  no  grand  juror  shall  disclose  any  Womack,  70  Mo.  410  ;  State  v.  Oxford, 

evidence  given  before  the  grand  Jury.  80  Tez.  428. 

See  State  v.  Baker,  20  Mo.  338.    But  '  See  remarks  of  Nelson,  J.,  in  U. 

it  has  been  held  that  a  grand  Juror  S.  v.  Reed,  2  Blatoh.  466  ;  Hulbut  v. 

is  not  prohibited  by  the  statute  from  People,  ut  supra, 

stating  that  a  certain  person,  naming  *  1  Best.  Law  Rep.  4 ;  MoClellan  v. 

him,  testified  before  the  grand  Jury,  Richardson,  13  Me.  82 ;  Clark  o.  Field, 

and  the  subject-matter  upon  which  he  12  Yt.  485. 

testified.    State  v.  Brewer,  8  Mo.  373 ;  ^  gee   Whart.    Crim.    Bv.    §    513 ; 

Tindle  v.  Nichols,  20  Mo.  326  ;  Beam  White  v.  Fox,  1  Bibb,  369 ;  State  r. 

V.  Link,  27  Mo.  261.  Van  Buskirk,  59  Ind.  384. 

>  People  V.  Briggs,  60  How.  (N.  Y.)  »  U.  S.  v.  Farrington,  5  Fed.  Rep. 

Pr.  17.  343 ;   Knott  v.  Sargent,  125  Mass.  95  ; 

*  Sykes  o.  Dunbar,  Selwyn,  Nisi  State  v.  Fassett,  16  Conn.  470 ;  State  o. 
Priusj  1091 ;  Freeman  v.  Arkell,  1  Car.  Van  Buskirk,  59  Ind.  384;  Beam  9. 
k  P.  135.  Link,  27  Mo.  261. 

*  Low's  case,  4  Glreenl.  430 ;  People 
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[§  881. 


§  381.  It  is  not  only  a  contempt  of  court,  punishable  sum- 
marily, but  it  is  a  misdemeanor  at  common  law,  pun-  j,^  tftmper 
ishable  by  indictment,  for  volunteers    to  approach  a  with  grand 
grand  jury    for  the    purpose  of    influencing    its  ac-  indicubie 
tion.»  ^^*''^- 


1  Com.  V.  Grans,  3  Penn.  L.  J.  442 ;    §S  729, 966,  and  charge  of  Jastioe  Field, 
2  Clark,   Phil.   172 ;  Greenl.  on   Et.    cited  supra,  §  367. 
§  252 ;  and  see  supra,  §  338 ;  infra, 
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CHAPTER  V. 

NOLLE  PROSEQUL 

JVblltf  proftfgui  a  prerogatiye  of  sovereign,  I  Will  be  granted  In  TexattooB  proeecu- 
$  888.  I     tione,  §  884. 

§  383.  A  NOLLB  PROSEQUI  is  the  voluntary  withdrawal  by  the 
NoOe  prosecuting  authority  of  present  proceedings  on  a  par- 

pro»eq\iiK  ticular  bill,  and  at  common  law  is  a  prerogative  vested 
twe  o?  in  the  executive,^  by  whom  alone  it  can  be  exercised.' 
Bovereign.  ^^  common  law  it  may  be  at  any  time  retracted,  and 
is  not  only  no  bar  to  a  subsequent  prosecution  on  another  indict- 
ment, but  it  must  become  a  matter  of  record  in  order  to  preclude 
a  revival  of  proceedings  on  the  original  bill.'  It  may,  at  common 
law,  be   entered   at  any  time   before  judgment;^   and   it  may 

■  n.  S.  V,  Watson,   7  Blatoli.   (SO ;  nolle  pro$equi  for  John  Atkins,  his  ser- 

Ck>m.  V.  Taok,  20  Pick.  356;  State  v.  rant,  whom  thoa  hast  cast  into  prison.' 

Thompson,  8  Hawks,  613.    See  State  Chief  Jnstioe  Holt :  <  Thon  art  a  false 

V,  Tufts,  56  N.  H.  137  ;  Com.  o.  Smith,  prophet,  and  a  lying  knave.    If  the 

98  Mass.  10.    See  5  Crim.  Law  Mag.  1.  Lord  GK>d  had  sent  thee  it  would  have 

*  Ibid. ;  R.  v,  Dunn,  1  C.  &  K,  730 ;  been  to  the  Attoruej-Qeneral,  for  He 

R.  V.  Colling,  2  Cos,  184.     In  Camp-  knou>$  that  it  belangeih  not  to  the   Chief 

beirs  Lives  of  the  Chancellors,   II.,  Juttice  to  grant  a  nolle  proMoqw;  hut  I,  <u 

173,  we  are  told  that  Lord  Holt  having  Chief  Justice,  can  grant  a  warrant  to  com- 

oommitted  some  of  a  party  of  fanatics,  mit  thee  to  bear  him  oompangj*  " 

called  "Prophets,"  for  seditious  Ian-  *  U.  S.  i;.  Shoemaker,    2  McLean, 

gnage,  he  was  visited  by  Lacy,  one  of  114 ;  Com.  v.  Wheeler,  2  Mass.  172 ; 

their  friends,  when  the  following  con-  Com.  v.  Tuck,  20  Pick.  356 ;  Com.  o. 

versation  took  place :  *'  Servant :  '  My  Miller,  2  Ashm.  61 ;  Wortham  v.  Com., 

lord  is  unwell  to-day,  and  cannot  see  5  Rand.  669  ;  Com.  v,  Lindsay,  2  Virg. 

company.*    Lacy  (in  a  very  solemn  Cas.  345 ;  State  v,  McNeill,  3  Hawks, 

tone)  :  '  Acquaint  your  master  that  I  183 ;  State  v.  Hasket,  3  Hill  S.  C.  95  ; 

must  see  him,  for  I  bring  a  message  to  State  v.  Blackwell,  9  Ala.  79 ;  Clark  o. 

him  from  the  Lord  God.'    The  Chief  SUte,  23  Miss.  261.     As  to  position  of 

Justice,  having  ordered  Lacy  in,  and  attorney-general  on  trial,  see   infra, 

demanded  his  business,  was  thus  ad-  §  554.    As  to  law,  see  infra,  §  447. 

dressed :  '  I  come  to  you  a  prophet  ^  Bast,  307 ;  State  v.  Burke,  38  Me. 

from  the  Lord  God,  who  has  sent  me  574 ;  State  v.  Roe,  12  Vt.  93 ;  State  v. 

to  thee,  and  would  have  thee  grant  a  Smith,  49  N.  H.  155 ;  Com.  v.  Briggs, 
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be  entered  on  objectionable  counts  so  as  to  confine  the  verdict  to 
those  which  are  good.^  It  may  be  entered,  also,  at  common  law, 
on  a  portion  of  a  divisible  count ;'  or  as  to  one  of  several  defendants.' 
Courts  have,  it  is  true,  frequently  held  that  the  prerogative  is  one 
subject  to  their  control,  while  the  case  is  on  trial,  and  that  the 
attomey>general  has  no  right,  after  the  jury  is  empanelled  and 
witnesses  called,  to  withdraw  the  case  without  their  sanction.^  In 
some  States  no  nolle  prosequi  is  operative  by  statute  without 
such  consent.*  Be  this  as  it  may,  if  the  case  be  withdrawn  when 
on  trial,  without  the  defendant's  consent,  this  operates  as  an  acquittal 
in  all  cases  in  which  the  defendant  was  in  jeopardy  at  the  trial.' 

7  Pick.  179 ;  Com.  v.  Tnok,  20  Pick.  Back,  59  Iowa,  882,  this  was  allowed 

356  ;  Com.  v.  Jenks,  1  Graj,  490 ;  Levi-  after  verdiot.    See  infra,  §  742. 

son  V.  SUte,  54  Ala.  520  ;  5  Op.  At.-  *  State  v,  Woalfe,  58  lud.  17. 

Gen.  729.  *  U.  S.  v.  Shoemaker,  2  McLean, 

I  R.  v.  Rowlands,  2  Den.  C.  C.  867 ;  114 ;  U.  8.  i;.  Stowell,  2  Cnrtis,  C.  C. 

17  Q.  B.  671 ;  R.  t;.  Hempstead,  R.  k  153 ;    U.  S.  v.  Corrie,  1  Branf.  U.  S. 

R.   344 ;  R.  v.  Bntterworth,  R.  &  R.  686 ;  State  v.  I.  S.   S.,  1  Tyler,  178  ; 

520 ;    U.  S.   V.  Peterson,  1  W.  &  M.  Com.  v.  Tnck,  20  Pick.  356 ;  Com.  v, 

305 ;  U.  S.  V.  Shoemaker,  2  McLean,  Briggs,  7  Pick.  179  ;  Jennings  v.  Com., 

114;  State  v.  Brace,  24  Me.  71;  Anonj-  103  Mass.  586;    Com.  v.  Scott,   121 

moas,  31  Me.  592;  State  v,  Borke,  38  Mass.  33;   Mount  v.  State,  14  Ohio, 

Me.  524 ;  SUte  v.  Merrill,  44  N.  H.  295 ;    SUte  v.  Moodj,  69  N.   C.  529  ; 

624 ;  SUte  o.  Roe,  12  Vt.  93  ;  SUte  v.  Statham  r.  State,  41  Ga.  507  ;  Donald- 

Lockwood,  58  Vt.  378 ;  Com.  v.  Briggs,  son,  ex  parte,  44  Mo.  149 ;  SUte  v, 

7  Pick.  177 ;  Com.  v.  Cain,  102  Mass.  McKee,   1  Bailey,  651.    See  SUte  v. 

487 ;    Jennings  v.    Com.,    105    Mass.  Kreps,  8  Ala.  951.    See,  as  to  duties 

586 ;  Com.  v.  Wallace,  108  Mass.  512 ;  of  prosecuting  attorney,  infra,  §§  555 

Com.  r.  Dean,  109  Mass.  349  ;  People  et  seq.    See  5  Crim.  Law  Mag.  1.    That 

V.  Porter,  4  Parker,  C.  R.  524 ;  StaU  a  federal  district  attorney  has  not  ab- 

V,  Fleming,  7  Humph.  152;  Com.  v.  solutepower  over  a  case  while  i>ending 

Gillespie,  7  S.  &  R.  469 ;  though  see  before  a  commission  or  grand  Jury,  is 

Agnew  p.  Commissioners,  12  S.  k  R.  mainUined  in  U.  S.  o.  Schumann,  7 

94 ;    Mount  v.  SUte,   14  Ohio,   295 ;  Sawy.  439  ;  2  Abbott  U.  S.  523.    See 

Wright  V.  SUte,  5  Ind.  290 ;  Barnett  as  to  New  Jersey,  Appar  v.  Woolston, 

V.  SUU,  54  Ala.  579 ;  Lacey  v.  SUte,  14  Vroom,  66 ;  SUte  v.  Hickling,  45 

58  Ala.  885  ;  Grant  v.  SUte,  2  Cold.  N.  J.  (16  Vroom)  154. 

216.  'People  v.    McLeod,  1  Hill,  377; 

s  Ibid. ;  8UU  v.  MerriU,  44  N.  H.  SUU  v.  Taylor,  84  N.  C.  773-5. 

624 ;  SUto  v.  Christian,  80  La.  An.  Pt.  >  Infra,  §  447.  See  MoGehee  v,  SUte, 

I.  867.    In  U.  8.  r.  Keen,  1  M'Lean,  58  Ala.  860 ;   SUte  v.  McKee,  1  Bail. 

429 ;  Com.  v.  Stedman,  12  Mete.  444 ;  (S.  C.)  651.    This,  however,  cannot  be 

Com.  V.  Briggs,  7  Pick.  179 ;  Lanning  claimed  when  the  indictment  is  defeo- 

V,  Com.,  105    Mass.    586;    SUto    v.  tire.    Infra,  §  507.    In  New  Hamp- 
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Such,  also,  is  the  case  when  part  of  a  divisible  charge  is  withdrawn.^ 
On  the  other  hand,  the  defendant,  by  not  insisting  on  a  verdict,  may 
lose  his  right  to  set  up  the  nolle  prosequi  as  a  bar.' 

shire,  in  proBecntioxui  Institated  in  the  Sejmoiir,  2  Brewst.  567.    Before  the 

name  of  the  State,  a  general  discre-  Revised  Act  it  was  held  jyermissible,  as 

tionary  power  exists  in  the  prosecating  it  still  continues  to  be  with  leave  of 

officer  to  enter  a  nolle  prosequi.     Before  oonrt,   to  enter  a  nolle  prosequi  even 

a  Jnry  is  empanelled,  or,  after  a  ver-  after  conviction.     Com.  v.  Gillespie,  7 

diet  in  favor  of  the  State,  this  power  Serg.  k  R.  469.    In  this  case,  a  nolle 

may  be  exercised  without  the  respon-  prosequi  was   entered  on  a  particular 

dent's  consent,  and  with  his  consent  count  of  an  indictment,  after  convio- 

at  any  time  during  the  trial,  and  be>  tion,  judgment  being  rendered  on  the 

fore  the  verdict  of  the  Jury.    State  v.  other  counts.   Compare  Agnew  v.  Com> 

Smith,  48  N.   H.   166   (Nesmith,  J.,  missioners,  12  Serg.  &  R.  94,  where  the 

1869).  power  of  the  attorney-general,  in  case 

In  the  United   States    courts,    the  of   perjury,   under    the  Act  of   29th 

attorney-general  or   district  attorney  March,  1819,  to  enter  a  nolle  prosequi, 

has  only  power'  to  dismiss  a  prosecu-  even  with  leave  of  court,  is  doubted, 

tion,  or  enter  a  noUe  prosequi  after  in-  So  in  New  York.    People  o.  McLeod, 

dictment  found.    U.  S.  v.  Schumann,  1  Hill,  N.  T.  377.    As  to  Connecticut, 

2  Abbott  U.  S.  523  ;  7  Sawy.  437.  see  SUte  v.  Garvey,  42  Conn.  232. 

In  Massachusetts,    a   nolle  prosequi  After  a  nolle  prosequi^  the  indictment 

may  be  entered  after  the  empanelling  on  which  it  is  entered  is  extinct.    R. 

of  the  jury,  against  the  objection  of  v.  Mitchell,  3  Cox.   C.  C.  93 ;  R.  v. 

the  defendant,  if  he  does  not  demand  Allen,  1  B.  &  S.  850  (though  see  State 

a  verdict.    Charlton  v.  Com.,  5  Met.  v.  Thompson,  3  Hawks,  613 ;  State  v. 

(Mass.)  532;  Com.  v.  Kimball,  7  Gray,  Howard,   15  Rich.  274).    But  a  new 

328.    See  Com.  v.  McMonagle,  1  Mass.  indictment  may  ordinarily  be  found 

517  ;  Com.  v.  Tuck,  20  Pick.  356  ;  Kite  for  the  same  offence.    Infra,  §  447. 

V.  Com.,  11  Met.  581 ;  Com.  v.  Cain,  No  personal  agreement  by  the  at- 

102  Mass.  214.    But  if  the  defendant  tomey-generalwillmakeaiio//«/»rose9ta 

objects,  and  demands  a  verdict,   no  a  bar.     A  circuit  attorney,  in  open 

noUe  prosequi  can  be  entered.    Com.  o.  court,  agreed  with  a  defendant,  against 

Scott,  121  Mass.  33.  whom  several  indictments  were  pend- 

In  Pennsylvania,  by  the  Revised  Act  ing,  that  if  he  would  plead  guilty  as  to 

of  1860  : —  some,  he  should  be  discharged  from  the 

**  Nolle   prosequi, — No    district   at-  others.     The   defendant    accordingly 

tomey   shall,    in  any    criminal  case  pleaded  guilty  to  four  of  the  indict- 

whatsoever,     enter    a    nolle    prosequi,  ments,    and    a  nolle  prosequi    in  the 

either  before  or  after  bill  found,  with-  ordinary  form  was  entered  on  the  rec- 

^  out  the  assent  of  the  proper  court  in  ord  as  to  the  remainder.    It  was  held 

writing,  first  had  and  obtained."  Rev.  that  the  entering  of  a  noUe  prosequi 

Act,  1860,  Pamph.  437.    See  Com.  i;.  could  not  have  the  legal  effect  of  a 

1  SUte  V.  Bean,  77  Me.  486.  State  v,  Garvey,  42  Conn.  233.    Infra, 

'  Com.    V.  Kimball,  7  Gray,    328 ;  $  487. 
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§  384.  A  nolle  prosequi  may  be  granted  either  where  in  cases  of 
misdemeanor  a  civil  action  is  depending  for  the  same   y^^ 
cause  ;^  or  where  any  improper  or  vexatious  attempts  are  prosequi 
made  to  oppress  the  defendant,  as  by  repeatedly  prefer-  fizatioos 
ring  defective  indictments  for  the  same  supposed  offence ;'  '^^^* 
or  if  it  be  clear  that  an  indictment  be  not  sustainable  against  the 
defendant ;'  or  if  the  prosecution  desire  to  withdraw  a  part  of  a 
divisible  charge.^    And  where  an  indictment  is  preferred  against 
a  defendant  for  an  assault,  and  at  the  same  time  an  action  of  tres- 
pass is  commenced  in  one  of  the  civil  courts  for  identically  the  same 
assault,  upon  affidavit  of  the  facts  and  hearing  the  parties,  the 
attorney -general  may,  if  he  sees  fit,  order  a  noUe  prosequi  to  be 
entered  to  the  indictment,  or  compel  the  prosecutor  to  elect  whether 
he  will  pursue  the  criminal  or  civil  remedy.'    It  has  been  held, 

retraxit  by  reason  of  the  agreement,  large  tbe  offenoe,  he  (the  proeeoating 

State  V.  Lopei,   19  Mo.   254.     Infra,  officer)  may  enter  a  nolle  prosequi  as  to 

$  447.  the  aggravation,  and  obtain  a  oonvio- 

In  Wisconsin,  it  is   said   that    an  tion  for  the  lesser  offence,  which  is 

agreement    by    a   pnblic    prosecutor,  well  charged."    Morton,  C.  J.,  Com.  v. 

without  the  sanction  of  the  court,  for  Dnnster,   145  Mass.   102.    But   **  the 

immunity  to  seyeral  defendants,  on  con-  prosecuting  officer  cannot,  by  means  of 

dition  of  one  of  them  becoming  state's  a  nolle  prosequi,  put  the  defendant  on 

evidence  in  other  cases,  is  void   as  trial  for  an  offence  differing  from  any 

against  the  policy  of  the  law.    Wight  offence    with    which    he   is   formally 

V,  Riudskopf,  43  Wis.  344.    Bee  infra,  charged   in  the  complaint  or  indict- 

$  536.  ment." 

In  Maine,  a  noUe  prosequi  can  be  '2  Burr.  270 ;  1  Chitty's  Crim.  Law, 

withdrawn  during  the  term  when  en-  479.    Bee  infra,  §§  453-4. 

tered.    Bute  i;.  Nutting,  39  Me.  359.  The  following  is  the  form   of   the 

In    New    Jersey    the   practice    has  affidavit  in  such  a  case : — 

grown  up  of  requiring  the  assent  of  I,  A.  B.,  of  the  county  of         ,  etc., 

court  to  a  nolle  prosequi  on  a  pending  make  oath  and  say  that  I  did  see  the 

indictment.    State  v.  Hiokling,  45  N.  clerk  of  the  peace  of  the  county  of^— 

J.  L.  152.    As  to  Oeorgia,  see  Doyal  r.  sign  a  certiiicate  hereto  annexed,  on 

State,  70  Ga.  384.  the day  of ,  at ,  and  that 

1  1  Bos*  k  Pul.  191.  since  (or  before)  the  time  of  preferring 

'  1  Black.  Rep.  545.  the  indictment,  on  the  said  certificate 

*  Com.  Rep.  312 ;  1  Chitty's  Crim.  mentioned,  I  was  served  with  a  copy 
Law,  479.  of  a   writ   of  summons,  issuing   out 

*  State  o.  Bean,  77  Me.  486 ;  Jackson    of court at  the  suit  of  C.  D., 

V.  State,  76  Ga.  551 ;  supra,  §§  158,  the  prosecutor  of  the  said  indictment, 

246  ff.  requiring  me  within    eight   days    to 

"  Where  an  offence  is  not  without    cause  an  appearance  to  be  entered  for 
aggravating  circumstances,  which  en-    me  in  the  court  of  — -— ,  in  an  action 
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also,  that  an  indictment  for  adulteiy  should  not  be  pressed  against 
the  earnest  appeals  of  the  only  injured  party.^ 
The  effect  of  a  nolle  prosequi^  as  a  bar,  is  hereafter  discussed.' 

of  trespass  y  at  the  suit  of  the  said  0.  the  attorney-general   maj  direct  the 

D.,  and  that  on  the day  of —^,  proceedings  to  be  remoyed   into   the 

I,  this  deponent,  did  reoeiye  notice  of  Queen's  Bench,  where  the  counsel  will 

a  declaration  being  filed  against  me  at  be  heard  in  support  of  the  nolle  proseqvL 

the  suit  of  the  said  C.  D.,  the  prosecu-  1  Bla.  Rep.  645;    Archbold's  C.  P. 

tor  of  the  said  indictment  in  the (13th  ed.)  92,  93. 

office  of  the  — ,  for  assaulting  him,  The  following  is  the  form  of  entering 
the  said  C.  D.,  which  said  declaration  a  nolle  prosequi  on  record : — 
and  indictment,  I  say,  are  for  the  same  And  now,  that  is  to  say,  on  ^— ,  in 
assault,  and  not  for  different  offences,  this  said  term,  before  — ,  oometh  the 
A  certificate  from  the  clerk  of  the  said  C.  F.  R.,  attorney-general  (as  the 
peace  stating  the  substance  of  the  in-  case  may  be),  who  for  the  said  State  in 
diotment,  and  the  time  when  It  was  this  behalf  prosecuteth,  and  saith  that 
preferred,  must  be  annexed  to  this  the  said  C.  F.  R.  will  not  further  pros- 
affidavit.  Cro.  C.  G.  25.  And  if  the  ecute  the  said  A.  B.  on  behalf  of 
attorney-general  think  the  case  a  pro-  the  said  State  on  the  said  indict* 
per  one  for  his  interference,  he  will  ment  (or  information).  Therefore,  let 
sign  a  warrant,  under  his  hand  and  all  further  proceedings  be  altogether 
seal,  directed  to  the  clerk  of  the  peace,  stayed  here  in  court  against  him,  the 
and  if  the  indictment  has  been  found  said  A.  B.,  upon  the  indictment  afore- 
at  sessions,  directing  him  to  enter  a  said.  Archbold's  G.  P.  13th  ed.  92. 
gtet  processus,  R.  v.  Fielding,  2  Burr.  See,  as  to  practice  in  Massachusetts, 
719 ;  Jones  v.  Glay,  1  Bos.  &  P.  191.  infra,  §  549. 

If  the  cause  of  the  application  be  the  >  People  v.  Dalrymple,  55  Mich.  519. 

vexatious  conduct  of  the   prosecutor,  '  Infra,  §  447. 
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[§  885. 


CHAPTER  VI. 

MOTION  TO  QUASH. 


Indictment  will  be  quashed  when  no 

judgment  can  be  entered  on  It,  §  886. 
Qoaahing^  reftued  except  in  clear  case, 

§886. 
Quafihing  nanally  matter  of  discretion, 

§387. 
Extrinsic  fkcts  no  ground  for  quashing, 

§388. 
Defendants  may  be  severed  in  quashing, 

§889. 
When  two  indictments  are  pending  one 

may  be  quashed,  §  890. 


Quashing  ordered  in  vexatious  cases, 
§891. 

And  so  where  finding  is  defective,  §  391  a. 

Bail  may  be  demanded  after  quashing, 
§892. 

Pending  motion  noUe  prosequi  may  be 
entered,  §  898. 

One  count  may  be  quashed,  §  894. 

Quashing  may  be  on  motion  of  prosecu- 
tion, §  895. 

Time  usually  before  plea,  §  896. 

Motion  should  state  grounds,  §  897. 


§  385.  The  court  will  quash  an  indictment  when  it  is  plain  no 
judgment  can  be  rendered  in  case  of  conviction.^    Thus, 
an  indictment  found  in  a  court  having  no  jurisdiction  will  win  be 
be  quashed  in  a  superior  court ;'  and  so  where  the  find-  ^^^^  ^^ 
ing  is  on  its  face  bad,'  or  the  bill  charges  an  offence  ^^^^'^^ 
excluded  by  a  statute  of  limitation.^    The  same  course  entered 
will  be  taken  where  the  offence  is  charged  to  have  been 
committed  on  a  day  which  is  yet  to  come,  or  where  no  time  is  laid ; 
such  an  error  being  as  fatal  as  if  there  were  no  day  laid ;'  and  so 
of  indictments  alleging  time  as  *^  on  or  about."*    Where  there  is 
no  Christian  name  given,  or  no  addition,  and  no  allegation  that  there 
is  none,  or  that  it  is  unknown,  the  defect  may  be  availed  of  by  a 


>  state  V.  Bobinson,  9  Foster  (N. 
H.),  274 ;  Bute  o.  Sloan,  67  N.  C.  357; 
SUte  V.  Roaoh,  2  Hay,  352;  SUte  v. 
WilliamB,  2  Hill  (S.  C),  382 ;  SUte  v. 
Albin,  50  Mo.  419.    Supra,  §§  99, 106. 

*  R.  V.  Bainton,  2  Str.  1088 ;  R.  v. 
Hewitt,  R.  &  R.  158 ;  R.  o.  Heane,  4  B. 
&  8.  947 ;  9  Cos,  433. 

s  Supra,  §§  350  a  §eq. ;  SUte  v.  KU- 
crease,  6  Rich.  444. 

18 


«  SUte  V.  J.  P.,  1  Tyler,  283 ;  SUte 
V.  Robinson,  9  Foster  (N.  H.),  274; 
SUU  V.  Bnglish,  2  Mo.  182;  contra, 
SUU  V.  Howard,  15  Rich.  (S.  C.)  274. 
Supra,  §§  136,  318  et  seq.;  and  thia 
cannot  be  regarded  aa  settled  law. 

*  SUU  V.  Sexton,  3  Hawks,  184. 
Supra,  §  134. 

>  U.  8.  V.  CritUnden,  1  Hemp.  61. 
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motion  to  quash,  as  well  as  by  a  plea  in  abatement.^  An  informa- 
tion, also,  unsupported  by  oath  or  affirmation,  will  be  quashed.' 
There  are  several  instances,  also,  where  indictments  have  been 
quashed  because  the  facts  stated  in  them  did  not  amount  to  an  offence 
punishable  by  law ;'  as,  for  instance,  an  indictment  for  contemptu- 
ous words  spoken  to  a  justice  of  the  peace,  not  stating  that  they 
were  spoken  to  him  whilst  in  the  execution  of  his  office.^  In  cases 
of  this  general  class,  the  trial  judge  may  quash  the  indictment  on 
his  own  motion.^ 

§  886.  It  is  in  the  disci'etion  of  the  court  to  quash  an  in^j-ctment 

for  insufficiency,  or  put  the  party  to  a  motion  in  arrest ; 

refused"^-    ^^^  where  the  question  is  doubtful,  the  first  remedy  must 

ceptin         be  refused.'    The  court  will  not  quash  an  indictment 

clear  caBO. 

except  in  a  very  clear  case  f  and  this  reluctance  is  pecu- 
liarly strong  in  cases  of  crimes  such  as  treason,  felony,*  forgery, 
perjury,  or  subornation.*  The  courts  have  also  refused  to  quash 
indictments  for  cheats,'*  for  selling  flour  by  false  weights,"  for  extor- 
tion," for  not  executing  a  magistrate's  warrant"  against  overseers 

1  state  o.  MoOregor,  41  N.  H.  407 ;  1  Cash.  189 ;  Lambert  v.  People,  7  Ck>w. 

Gardner  v.  State,  4  Ind.  632 ;  Prell  v.  166 ;  People  v.  Eckford,  7  Cow.  535 ; 

McDonald,  7  Kans.  454.    Supra,  §  98.  People  v.  Davis,  56  N.  T.  95 ;  State  o. 

>  Eichenlaubv.  State,  36  Ohio  St.  140.  Beard,  1  Dutch.  384 ;  SUte  v.  Rickey, 

s  R.  V,  Bnrkett,  Andr.  230 ;  R.  v.  4  Halat.  293 ;  SUte  v.  Hag«man,  1 

Sarmon,  1  Burr.  516;  HulTs  ease,  14  Gh'een  (N.  J.),  314;  State  v.  Dajton,  3 

Grat.  648.  Zab.  49  ;  Home  v.  State,  39  Md.  552 ; 

^  R.  V.  Leafe,  Andr.  226.  Click  v.   State,  3  Tez.  282 ;  Stote  v. 

It  has  been  ruled  in  the  United  States  Wishon,  15  Mo.  503 ;  see  State  v,  Zeigler, 
Circuit  Court  for  Michigan,  under  the  46  N.  J.  L.  307. 
special  procedure  prescribed  in  federal  '  Resp.  v.  Cleaver,  4  Teates,  69 ; 
courts,  that  a  motion  will  be  sustained  Resp.  o.  Bnffington,  1  Dallas,  61 ;  Bell 
to  quash  on  the  allegation  that  no  evi-  v.  Com.,  8  Grat.  726 ;  State  v.  Mathis, 
dence  whatever  was  adduced  in  support  3  Pike,  84 ;  State  v,  Baldwin,  1  Dev.  & 
of  the  application  for  a  warrant  of  ar-  Bat.  198 ;  Stoner  r.  State,  80  Ind.  89. 
rest ;  though  the  court  will  not  inquire  ^  Com.  Dig.  Indictment  (H.)  ;  and 
into  the  sufficiency  of  such  evidence  if  see  R.  v,  Johnson,  1  Wils.  325 ;  People 
any  was  produced.  U.  S.  v.  Shepard,  1  v.  Waters,  5  Parker,  661 ;  State  o.  Col- 
Abbott  U.  S.  431 ;  but  see  infra,  §  388.  bert,  75  N.  C.  368. 

s  R.  V.  Wil8on,6  a.  B.620;  R.  v.  •  R.  v.  Belton,  1  Salk.  872 ;  1  Sid.  54 ; 

James,  12  CozC.  C.  127;  U.  S.  v.  Pond,  iyent.370;R.v.Thomas,3D.&C.290. 

2  Curt.  C.  C.  268.  »  r,  j,,  Orbell,  6  Mod.  42. 

•  U.  S.  V.  Stowell,  2  Curtis  C.  C.  153 ;  "  R.  v.  Crookes,  3  Burr.  1841. 

State  V.  Burke,  38  Me.  574 ;  State  r.  ^  R.  o.  Wadsworth,  5  Mod.  13. 

Putnam,  Ibid.  296 ;  Com.  v.  Eastman,  »  R.  v.  Bailey,  2  Str.  1211. 
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for  not  paying  money  over  to  their  successors,'  and  the  like ;  and  a 
party  in  snch  cases  will  be  left  to  his  demurrer  for  demurrable 
defects.'  An  indictment  for  not  repairing  highways  or  bridges,  or 
for  other  public  nuisances,  will  not  be  quashed,'  unless  there  be  a 
certificate  that  the  nuisance  is  removed.^  The  same  rule  applies  to 
indictments  for  a  forcible  entry,'  unless,  perhaps,  where  the  posses- 
sion has  been  afterwards  giyen  up.' 

§  387.  It  has  been  frequently  ruled  that  as  quashing  is  a  discre- 
tionary act,  error  does  not  lie  on  its  refusal.^   Even  grant- 
ing the  motion  has  been  held  a  matter  of  discretion  as  to  SSJSiy*^ 
which  there  is  no  revision.'    But  an  examination  of  the   matter  of 

discretion. 

cases  will  show  that  error  has  been  sustained  in  numerous 
instances  to  such  quashing,  either  directly  or  indirectly,'  and  that  such 
a  rule  is  usually  only  applied  to  quashing  on  extrinsic  proof  of  an 
improper  finding.^'  And  it  would  be  monstrous  to  assume  that  an 
inferior  court  could  defeat  revision  by  putting  its  judgment  in  the 
shape  of  quashing."    And  the  reason  for  review  is  peculiarly  strong 

1  R.  V,  King,  2  Str.  1268.  8Ute  v.  SMver,  20  S.  G.  392  ;  White  v. 

>  Haguire  v.  Stote,  47  Md.  485.  State,  74  Ala.  31 ;  State  v.  Conrad,  21 

'  R.  V.  Helton,  1  Balk.  372;  1  Vent.  Mo.  (6  Bennett)  271.   See  infra,  §  777. 

370 ;  R.  v.  Bishop,  Andr.  220.  That  this  is  the  case  after  plea,  see 

*  R.  9.  Leyton,  Cro.  Car.  584 ;  R.  v.  Richards  v.  Com.,  81  Va.  110. 

Wigg,  2  Salk.  460;  1  Ld.  Raymond,  *  SUte  v,  Hnrlej,  54  Me.  562 ;  State 

1165.  V.  Jones,  5  Ala.  666  ;  SUte  r.  McWil- 

*  R.  V.  Dyer,  6  Mod.  96.  liams,  7  Mo.  Ap.   99.     Infra,  §   777. 
^  R.  V.  Brotherton,  2  Str.  702.    See  That  this  is  so  when  the  quashing  is 

Com.  Dig.  Indictment  (H.)  ;  3  Bac.  on  motion  of  the  proseoation,  see  State 
Abr.  116.  9.  Cooper,  96  Ind.  33.  That  the  Sa- 
in Massachusetts,  it  is  provided  bj  preme  Court  of  the  United  States  will 
BtatnCe  that  no  indictment  shall  be  not  take  cognizance  of  a  diyision  of 
quashed  or  otherwise  affected  bj  reason  opinion  on  motion  to  quash,  see  U.  S. 
of  the  omission  or  misstatement  of  the  v,  Ayery,  13  Wall.  251 ;  U.  S.  v.  Ham- 
title,  occupation,  estate,  or  degree  of  ilton,  109  U.  S.  63. 
the  defendant,  or  of  the  name  of  the  b  gee,  as  illustrating  reyision  bj 
citj,  town,  countj,  or  place  of  resi-  mandamus.  People  v.  Stone,  9  Wend. 
dence ;  nor  by  reason  of  the  omission  182 ;  and  see  State  v.  Barnes,  29  Me. 
of  the  words  "force  and  arms,"  or  the  561 ;  State  v,  Maloney,  12  R.  I.  251 ; 
words  '*  against  the  statute,"  etc.  Rev.  Com.  v.  Church,  1  Barr,  105  ;  Com.  v. 
Stot.  c.  138,  §  14.  Wallace,  114  Penn.  St  405 ;  State  v. 

7  SUte  V.  Putnam,  38  Me.  296 ;  State  Wall,  15  Mo.  208. 

V.  Hurley,  54  Me.  562  ;  State  v.  Stew-  ^  Green  r.  State,  73  Ala.  36. 

art,  59  Vt.  273;  Com.  v.  Eastman,  1  "  State  v.  McNallj,  55  Md.  559. 
Cush.  189  ;  Stout  v.  State,  96  Ind.  407 ; 
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in  those  States  in  which  defendants  are  required  to  avail  them- 
selves of  certain  formal  defects  exclusively  in  motion  to  quash.^ 

§  888.  It  is  error  to  quash  for  matter  of  defence  not  apparent 
Extrinsic  *^  ^^^  indictment  or  in  the  caption.'  Hence  the  illegal 
facts  usu-  selection  of  the  grand  jurors,  when  the  fact  does  not 
ground  for  appear  on  record,  is  no  cause  for  quashing  an  indictment 
quashing.  ^^  motion,*  and  an  indictment  will  not  be  quashed  on 
the  ground  of  irregularities  in  the  arrest  or  preliminary  hearing,^ 
nor  for  technical  irregularities  in  the  conduct  of  the  grand  jury.' 
It  is  otherwise  when  there  is  gross  impropriety  in  the  action  of  the 
grand  jury'  or  material  defects  in  its  constitution.^  In  such  case 
the  burden  of  proof  is  on  the  party  making  the  motion.' 
Defend*  ^  ^^^'  Wherever  an  indictment  is  divisible  as  to  de- 

ants  may  fendants,  it  may  be  quashed  as  to  one  defendant,  remain- 
in  quash-  ing  in  force  as  to  the  others.'  It  is  otherwise  where,  as 
*°^'  in  conspiracy,  there  can  be  no  such  severance.^' 

§  890.  If  a  prior  indictment  be  pending  in  the  same  court,  the 
course  is  to  quash  one  before  the  party  is  put  to  plead  on  the  other." 


1  Com.  V.  HcGovern,  10  Allen,  193;  Fee,  19  Wis.  562;  State  v.  Logan,  1 

Com.  o.  Walton,  11  Allen,  238.  Nev.  509. 

>  U.  B.  V.  Pond,  2  Curtis  C.  C.  265  ;  The  provision  of  Massachusetts,  in 

Wlokwire   v.  SUte,    19    Conn.   477  ;  the  Rev.  Sts.  c.  136,  $  9,  that  a  list  of 

State  V,  Rickey,  4  Halst.  293 ;  Com.  v.  all  witnesses,  sworn  before  the  grand 

Church,  1  Barr,  105  ;   State  v.  Foster,  jury  during  the  term,  shall  be  returned 

9  Tez.  65 ;  People  v.  More,  68  Cal.  500 ;  to  the  court  under  the  hand  of  the 

and  see,  also,  U.  8.  v.  Shepard,  supra,  foreman,  is  directory  merely ;  and  a 

§  385.    By  consent,  however,  extra-  non-compliance  therewith  is  no  ground 

neons  matter  may  be  brought  in.    R.  for  quashing  an  indictment.    Com.  v. 

V.  Heane,  4  B.  &  S.  947 ;  9  Cos,  433 ;  Edwards,  4  Gray,  1. 

State  V.  Cain,  1  Hawks,  352.     But  <  Supra,   §    363.     Infra,    §  391  a. 

affidavits  denying  material  averments  Green  v.  State,  73  Ala.  36. 

cannot  be  read  without  the  consent  of  ^  Supra,  §  344.    Infra,  §  391  a. 

the    prosecuting   officers.      People   v.  "  DeOUes  r.  State,  20  Tez.  Ap.  145. 

Clews,  57  How.  (N.  T.)  Pr.  245.  *  Supra,  §  301 ;   SUte  v.  Compton, 

*  SUte  V.  Hensley,  7  Blao^f.  324 ;  13  W.  Va.  852. 

but  see  supra,  §§  344,  350.  ^  People  v.  Eckford,  7  Cow.  535. 

^  People  V,  Rowe,  4  Parker  C.  R.  "  In  New  York,  if  there  be  at  any 
253 ;  People  v.  Rodrigo,  69  Cal.  601.  time  pending  against  the  same  defend- 
Supra,  §  27.    But  see  supra,  §  385.  ant  two  indictmenU  for  the  same  of- 

*  SUte  V.  Tucker,  20  Iowa,  508 ;  fence,  or  two  indictments  lor  the  same 
SUte  V.  Cole,  19  Wis.  129 ;  BUU  v,  matUr,  although  charged  as  different 
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If  in  different  courts,  the  defendant  may  abate  the  latter,  by  plea 
that  another  court  has  cognizance  of  the  case  by  a  prior 

"When  two 

bilL'    It  is  said,  however,  that  the  finding  of  a  bill  does  indict. 

not  confine  the  State  to  that  single  bill.    Another  may  J^ndfnK^ 

be  preferred  and  the  party  put  to  trial  on  it,  although  one  may  be 
the  first  remains  undetermined.' 

§  891.  Quashing  is  also  sometimes  ordered  in  vexatious  cases,  as 
where  an  indictment  contains  an  unnecessarily  cumbrous 

combination  of  counts,  or  where  incongruous  offences  are  ordered  fn 

improperly  joined  ;•  or  where,  after  a  return  of  ignora-  ▼©xatioua 
mu%^  a  second  bill,  without  special  ground  laid,  is  sent  in 
by  the  prosecution.^ 

§  891a.  When    the    finding    of   an    indictment    is  go^jj^^ 

irrossly  defective  and  irregular,  it  may  be  quashed  on  bin  is 

.•         r  XL  X-       «  defectively 

motion  of  the  prosecution.*  found. 

§  892.  On  quashing  an  indictment  on  formal  grounds, 
when  no  second  indictment  has  been  found,  the  court  demaDded^ 
will  continue  the  defendant  on  bail  to  meet  the  finding  of  q^^^^in^. 
the  second.* 

§  898.  After  a  motion  to  quash  an  indictment  containing  two 
counts,  one  of  which  is  defective,  the  prosecutor  may   pen^j^- 
enter  a  nolle  prosequi  as  to  the  defective  count,  which   motion 
will  remove  the  grounds  for  the  motion  to  quash,  and  qui  may  be 
leave  the  defendant  to  be  tried  upon  the  charge  con-  ®"^'®^- 
tained  in  the  good  count.^ 

§  894.  In  clear  cases,  a  judge  may,  at  his  discretion,  quash  a 
defective  count  in  an  indictment,  without  quashing  the   one  count 
entire  indictment.*    But  if  there  be  one  good  count,  the   J^^^^ 

ofTenoes,  the    indiotment   first   found  ^  Supra,  §§  350,  363,  3SS ;  Finley  v, 

shaU  be*  deemed  to  be  superseded  by  State,  61  Ala.  201 ;  State  v.  Tilleys,  8 

such  second  indictment,  and  shall  be  Bazt.  381.    See,  however,  McElhanon 

quashed.    Rev.  Stat,  part  iv.  ohap.  ii.  v.  People,  92  III.  409. 

tit.  4,  art.  2,  §  42.    Infra,  §  452.  «  Crumpton  v.  Sute,  43  Ala.   31  ; 

^  sute  9.  Tisdale,  2  Dev.  k  Bat.  Grayes,  ez  parte,  61  Ala.  381 ;  Smith, 

159.    Infra,  §  441.  in  re,  4  Col.  532. 

<  Ibid. ;  Com.  v.  Drew,  3  Cush.  279 ;  '  State    v,    Buchanan,  1   Ired.   59. 

Dutton  V.  sute,  5  Ind.   533.     Supra,  Supra,  §§  383-4. 

§§  372-3 ;  infra,  §  452.  «  Soott  v.  Com.,  14  Grat.  687 ;  Jones 

*  Supra,  §290;  Weinzorplinv.  sute,  v.  State,   16   Humph.  435;    State  v. 
7  Blackf.  186.  Woodward,  21  Mo.  266. 

*  Bowand  v.  Com.,  82  Penn.  St.  405. 
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motion  to  quash,  as  a  general  rule,  will  not  be  sustained  in  those 
States  in  which  a  single  good  count  will  sustain  a  verdict.^ 

§  895.  The  practice  is  to  prefer  a  new  bill  against  the  same  de- 
Quasbin  fondant,  before  an  application  to  quash  is  made  on  the 
may  be  on  part  of  the  prosecution ;'  an  indictment  quashed  before 
prosecu-  jeopardy  attaches  on  trial  being  no  bar.'  And  when  the 
^*^°*  court,  upon  such  an  application,  orders  the  former  indict- 

ment to  be  quashed,  it  is  usually  upon  terms,  namely,  that  the  prose- 
cutor shall  pay  to  the  defendant  such  costs  as  he  may  have  incurred 
by  reason  of  such  former  indictment  ;^  that  the  second  indictment 
shall  stand  in  the  same  condition  to  all  intents  and  purposes  that 
the  first  would  have  stood  if  it  were  not  quashed ;'  and  particularly 
where  there  has  been  any  vexatious  delay  upon  the  part  of  the 
prosecutor,'  that  the  prosecutor  be  put  on  terms.'  And,  at  all 
events,  as  has  been  seen,  the  court,  when  the  exceptions  are  techni- 
cal, will  hold  the  defendant  to  bail  to  await  a  second  indictment.' 

§  896.  The  application,  if  made  by  the  defendant,  must  for  for- 

Time  usu-     ^^  defects,  which  would  be  cured  by  verdict,  be  made 

ally  before    before  plea  pleaded  and  must  be  prompt.*    Should  the 

application  be  made  upon  the  part  of  the  prosecution,  it 

1  Com.  V.   Hawkins,   8  Gray,  463 ;  20  Blatoh.  849,  351 ;  SUte  v.  Bnrling- 

Com.  V.  Pratt,  137  Mass.  98 ;  Kane  v.  ham,  15  Me.  104 ;  Nioholls  v.  State,  5 

People,  3  Wend.  364 ;  State  v.  Wishon,  South.  539  ;  Rtchards  v.  Com.,  81  Va. 

15  Mo.  503;   State  v.  Woodward,  21  110;  State  v.  Riife,  10  W.  Va.  794; 

Mo.  (5  Bennett)  265  ;  State  v.  Mathis,  SUte  v,  Jarvis,  63  N.  C.  556  ;  State  o. 

3  Pike,  84 ;    State  v.  Rutherford,  13  Barbee,  93  N.  G.  498 ;  Thomasson  v, 

Tex.  24 ;  State  v,  Staker,  3  Ind.  570 ;  State,  22  Geo.  499 ;  Weinsorpflin  v, 

Jarrell  r.  State,  58  Ind.  293 ;  Dantz  v.  SUte,  7  Blaokf.  186  ;  though  see  Com. 

State,  87  Ind.  398 ;  State  v.  Buchanan,  v.  Chapman,  11  Cush.  422 ;  R.  v,  Heane, 

1  Ired.  59.  4  B.  &  S.  947 ;  9  Cox  C.  C.  433. 

>  R.  V.  Wjnn,  2  East,  226.  In  England,  where  the  indictment 

>  Infra,  §  435.  had  already,  upon  application  of  the 
*  R.  V.  Webb,  3  Burr.  1469.  defendant,  been  moved  into  the  Court 
'  R.  r.  Glen,  3  B.  &  Aid.  373 ;  R.  r.  of  Eing^s  Bench,  bj  certiorari^  the  court 

Webb,  3  Burr.  1468 ;  1  W.  Bl.  460.  refused  to  entertain  amotion  by  thede? 

<  3  Burr.  1468 ;  1  W.  Bl.  460.  fendant  to  quash  the  indictment,  after 

^  R.  r.  Glen,  3  B.  &  Aid.  372.      For  a  forfeiture  of  his  recognisance,  bj  not 

exceptions,  see  Mentor  v.  People,  30  having  carried  the  record  down  for 

Mich.  91.        ,  trial.    Anon.  1  Salk.  380.    In  State  o. 

s  Supra,  §§  83,  392 ;   Crumpton  v.  Morris,  1  Houst.  124,  it  was  said  that 

State,  43  Ala.  31.  the  motion  could  be  made  before  the 

'  Post.  261 ;  R.  V,  Rookwood,  Holt,  defendant  was  in  court. 
684 ;  4  St.  T.  R.  677 ;  U.  S.  v.  Bartow, 
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would  seem  that  it  may  be  made  at  any  time  before  the  defendant 
has  been  actually  tried  upon  the  indictment  ;^  and  the  right  as  to 
formal  defects  continues  until  after  arraignment  and  the  empanelling 
of  the  jury.'  After  empanelling,  for  formal  defects  it  may  be  too 
late.'  But  in  cases  where  the  indictment  is  plainly  bad,  as  where 
there  is  clearly  no  jurisdiction,  or  where  there  are  other  plain 
substantial  defects,  the  court  will  quash  at  any  time,  even 
after  plea.*  X°«2» 

^  397.  The  motion  should  specifically  state  the  ground  ^^^  ^ 

'.  *^  ^  °  grounds. 

of  objection.* 

1  See  R.  p.  Webb,  3  Burr.  1468.  a  new  trial  of   the  case,  the  former 

*  Clark  V.  State,  23  Mias.  261.  verdict  having  been  set  aside. 

'  Com.  V.  Fitohbnrg  R.  R.,  126  Mass.  «  R.  v.  Heane,  4  B.  &  S.  433 ;  9  Cos 

472.  C.  C.  433 ;  R.  r.  Wilson,  6  Q.  B.  620  ; 

In  this  ease  it  was  held  that  if  a  jnrj  R.  v.  James,  12  Cox  C.  C.  127;  Com. 

has  onoe  been  empanelled  in  a  criminal  v.  Chapman,  11  Cosh.  422 ;  Nicholls 

case,  it  is  too  late,  under  the  St.  of  1864,  v.  State,  2  Southard,  539.    See  Wilder 

c.  250,  §  2,  to  move  to  quash  the  indict-  v.  State,  47  Ga.  522. 

ment  for  formal  defects  apparent  on  its  >  State  v.  Van  Houten,  37  Mo.  357. 

face,   although  the   motion   is   made  See,  under  statute,  State  v.  Berry,  62 

before  the  empanelling  of  the  jury  for  Mo.  595. 
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[chap.  vn. 


CHAPTER  VII. 


DEMURRER. 


Demurrer  reacbes   defects    of   record, 

§  400. 
Demurrer  may  be  to  particnlar  counts, 

but  not  to  parts  of  counts,  §  401. 
Demurrer  brings   up   prior  pleadings, 

§402. 
Demurrer   admits   facts  well   pleaded, 

§403. 


In  England,  Judgment  for  crown  on  gen- 
eral demurrer  Is  final,  §  404% 

Otherwise  in  this  countfy,  §  405. 

Ordinarily  judgment  against  prosecution 
not  final,  §  406. 

Demurrer  to  evidence  brings  up  suffi- 
ciency of  prosecution's  case,  §  407. 

Joinder  in  demurrer  formal,  §  407  a. 

Demurrer  should  be  prompt,  §  407  b. 


§  400.  DsMURBSR,  from  demorarey  is  a  mode  by  which  a  defend- 
ant may  object  to  an  indictment  as  insufficient  in  point 
rea™hMde-    ^^  ^*^**    Wherever  an  indictment  is  defective  in  sub- 

fects  of  stance  or  in  form,  it  may  be  thus  met ;'  but  as  at  corn- 
record.  •' 

mon  law  all  errors  which  can  be  thus  taken  advantage  of 

are  equally  fatal  in  arrest  of  judgment,  demurrers,  as  a  means  of 
testing  indictments,  were,  in  England,  but  rarely  used  until  the  7 
Geo.  4,  c.  64,  ss.  20,  21,  by  which  all  defects,  purely  technical, 
must  be  taken  advantage  of  before  verdict.*  In  this  country,  de- 
murrers, except  under  similar  statutes,  are  in  but  litde  use,^  and 
are  of  little  practical  use  when  the  offence  is  set  forth  with  sub- 
stantial accuracy.*  "When  flaws  demurred  to  are  merely  formal, 
they  are  readily  cured,  if  not  by  amendment,  in  any  view,  by  finding 
a  new  bill.* 

1  Co.  Lit.   71, 6;    4  Bl.   Com.   333 ;  will  not  be  sustained  for  defects  in  in- 

Burn's  Just.  29th  ed.  tit.  Demurrer ;  dorsing  and  filing  indictment  see  State 

Cb.   C.   L.  439.      So  as  to  defective  v.  Brandon,  28  Ark.  410.    As  to  limits 

averment  of  jurisdiction.    People  v.  of  Massachusetts  statute,  see  Com.  o. 

Craig,  59  Cal.  370.    As  to  form  of  de-  Kennedy,  131  Mass.  684. 
xnurrer  see  State  v.  Weeks,  77  Mo.  496.        *  Deckard   v.  State,  38    Md.  186  ; 

>  Lazier  r.  Com.,  10  Orat.  708.  Hame  v.  State,  39  Md.  352 ;  see  U.  S. 

'  Arohbold's  C.  P.  9th  ed.  78.     8u-  v.  Moller,  16  Blatch.  65  ;  Minor  o.  SUte, 

pra,  §  90 ;  Com.  v.  Hughes,  11  Phila.  63  Ga.  318. 

430 :  People  v.  Markham,  64  Cal.  157.        «  U.  S.  t;.  Moller,  16    Blatoh.  66  ; 

See  as  to  Maryland  practice,  6  Md.  410.  Jackson  v.  State,  64  Ga.  344 ;  State  o. 

*  See  supra,  §  90.    That  a  demurrer  Millsop,  69  Mo.  359. 
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§  401.  A  demurrer  may  be  sustained  as  to  a  bad  count  without 
in  any  way  affecting  a  sood  count  in  the  same  indict- 

TlATniirrAi* 

ment  ;^  though  if  a  demurrer  be  general  to  the  whole  in-   may  be  to 
dictment,  one  good  count  will  prevent  a  general  judg-  counte  ^but 
ment  for  the  defendant.'    That  a  part  of  a  count  is  de-  not  to  parts 

''  of  countB. 

fectire  is,  however,  no  ground  for  demurrer,  if  the  resi- 
due of  the  count  sets  forth  an  indictable  offence.     Hence,  where  a 
count  contains  two  offences,  one  of  which  is  properly  stated,  and 
the  other  of  which  can  be  rejected  as  surplusage,  there  must  be  a 
judgment  on  demurrer  for  the  prosecution.^ 

§  402.  A  demurrer  puts  the  legality  of  the  whole  proceedings  in 
issue,  and  compels  the  court  to  examine  the  validity  of 
the  whole  record  ;^  and,  therefore,  in  an  indictment  re-  brin^Tv^ 
moved  from  an  inferior  court,  if  it  appear  from  the  cap-  ^^J*^^' 
tion  that  the  court  before  which  it  was  taken  had  no   prior  piead- 
jurisdiotion  over  it,  it  will  be  adjudged  to  be  invalid.^ 

Judgment  is  to  be  rendered  against  the  party  committing  the  first 
error  in  pleading.' 

§  403.  Although  a  demurrer  admits  the  facts  demurred  to  and  refers 
their  legal  sufficiency  to  the  court,^  it  does  not  admit  al- 
legations  of  the  legal  effect  of  the  facts  therein  pleaded.'  admits 
Nor  does  it  admit  any  facts  that  are  not  well  pleaded.       ^^^' 

§  404.  Whether  a  judgment  for  the  prosecution,  on  a  demurrer,  is 
final,  depends  upon  whether  the  demurrer  admits  the  facts 
charged  in  the  indictment  in  such  a  way  as  to  constitute  a  in  England, 

.  .  .  judginent 

confession  of  guilt.    If  a  defendant  virtually  says:  ^^  I  on  general 

did  this,  but  in  doing  it  I  did  not  break  the  law,"  foi^ro«!c^ 

then,  if  the  conclusion  of  the  court  is  that  if  he   did  JS  flili™*^ 
break  the  law,  judgment  is  to  be  entered  against  him.' 

1  Turner  v.  State,  40  Ala.  21.  *  Sannd.  285,  n.  5  ;  Com.  r.  Trim- 

'  Ingram  v.  State,  39  Ala.  247.    In-  mer,  84  Penn.  St.  65. 

fra,  §  909.  •  1  T.  R.  316  ;  1  Leach,  425  ;  Andr. 

*  Maloahj  i;.  R.  L.  R.,  3  H.  L.  306 ;  137, 138. 

Wheeler  v.  SUte,  42  Md.  563.  «  State  v.  Sweetsir,  53  Me.  438. 

In    Pennsylvania,  by    the   revised  *  Holmes  o.  State,  17  Neb.  73. 

act,  objections  to  indictment  must  be  ^  Com.  v.  Trimmer,  84  Penn.  St.  18. 

made  before  the  jury  is  sworn.    Rev.  *  Burn's  Jast.  29th  ed.  tit.  Demnr- 

Aot,  1860,  433 ;  Com.  v.  Frey,  50  Penn.  rer ;  2    Hale,   225,  257,   315  ;  2  Inst. 

St.  245.  178 ;  2  Hawk.  c.  31,  s.  5  ;  4  Bla.  Com. 

A  similar  provision  exists  in  Massa-  334;    Starkie's  C.  P.  297;    2  Leach, 

ehasetts.    Gen.  Stat.  1864,  o.  250,  §  2.  603  ;  Ch.  C.  L.  439. 
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On  the  other  hand,  when  the  demurrer  is  special,  pointing 
out  particular  alleged  flaws  in  the  indictment,  and  not  confessing 
that  the  facts  charged  as  constituting  the  offence  are  true,  then, 
if  the  judgment  is  for  the  prosecution,  the  defendant  is  entitied 
to  plead  over.^  In  England,  it  is  true,  judges  at  nin  prius  have 
held  that  the  defendant  was  entitled  to  have  judgment  of  re- 
spandeat  ouster,  in  every  case  of  felony  where  his  demurrer  was 
adjudged  against  him ;  for  it  was  said  that  where  he  unwarily  dis- 
closes to  the  court  the  facts  of  his  case,  and  demands  their  advice 
whether  it  amounts  to  felony,  they  will  not  record  or  notice  the  con- 
fession ;'  and  a  demurrer  was  said  to  rest  on  the  same  principle.' 
In  1850,  however,  the  question  was  finally  put  to  rest  by  a  judgment 
of  the  English  Oourt  of.  Criminal  Appeal,  that  a  judgment  for  the 
crown  on  a  general  (as  distinguished  from  a  special)  demurrer  in- 
terposed by  the  defendant,  under  such  circumstances,  is  final.^  At 
the  same  time  it  is  within  the  discretion  of  the  court  to  permit  the 
defendant  to  withdraw  his  demurrer,  and  to  plead  as  it  were  de 
novo  to  the  indictment.' 

§  405.  In  this  country  the  distinction  above  taken  is  not  re 
cognized,  and  the  practice  has  been  in  all  cases  where 

Otherwise  o  7  r 

inthifi  there  is  on  the  face  of  the  pleading  no  admission  of 

country.       criminality  on  the  part  of  the  defendant,  to  give  judg- 

1  1  Salk.  59 ;  Cro.  Eliz.  196 ;  Djer,  *  R.  v.  Faderman,  4  Cos  C.  G.  R. 

38,  39 ;  Hawk.  b.  2,  0.  31,  8.  6  ;  R.  v.  357  ;  3  C.  &.  E.  359  ;  1  Den.  C.  C.  565. 

Faderman,  1  Den.  C.  0.  360  ;  T.  &  H.  «  R.  v.  Smith,  4  Goz  C.  C.  42 ;  R.  o. 

286 ;  3  C.  &  K.  359 ;  OYerruling  R.  v.  Brown,  1  Den.  C.  C.  293 ;  2  C.  &  K. 

Duffy,  ut   supra;    Foster    v.   Com.,   8  509 ;  R.  v.  Birmingham  R.  R.,  3  Q.  B. 

Watts  &  Serg.  77 ;  see  People  v.  Big-  233 ;   R.  v,  Houston,  2  Craw,  k  Diz, 

gins,  65  Cal.  564.  310.    See  1  Bennett  k  Heard's  Lead. 

>  Archbold,  by  Jervis,  9th  ed.  429  ;  Cas.  336. 

2  Hale,  225,  257 ;  4  Bla.  Com.  334.  A   distinction,  howerer,  has    been 

>  R.  V,  Duifjr,  4  Cox  C.  C.  326 ;  R.  taken  between  felonies  and  misde- 
V,  Phelps,  1  C.  &  M.  180 ;  R.  v.  Pur-  meanors ;  for  in  the  latter,  if  the  de- 
chase,  1  C.  &  M.  617  ;  Fost.  21 ;  4  Bla.  fendant  demur  to  the  indictment, 
Com.  334 ;  8  East,  112  ;  2  Leach,  603  ;  whether  in  abatement  or  otherwise, 
2  Hale,  225,  257  ;  1  M.  &  S.  184 ;  Burn,  and  fail  on  the  argument,  it  is  said  that 
J.,  Demurrer;  Williams,  J.,  Demur-  he  shall  not  have  Judgment  to  answer 
rer ;  but  see  Starkie's  C.  P.  297-8 ;  and  over,  but  the  decision  will  operate  as  a 
in  R.  V.  Odgers,  2  M.  &  Rob.  479,  and  conviction.  8  Bast,  112  ;  Hawk.  b. 
the  oases  there  cited  in  note,  it  was  2,  0.  31 ;  though  see  R.  v,  Birmingham 
held  that  it  is  within  the  discretion  of  R.  R.,  3  Q.  B.  223,  where  thedefendant 
the  court,  even  in  felonies,  to  refuse  a  was  allowed  to  withdraw  the  demurrer. 
rtspondeat  ottster, 
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ment,  qiu)d  respondeat  ouster^  and  the  English  distinction  does 
not  seem  to  be  recognized.^  In  some  jurisdictions,  however, 
it  has  been  held,  that  when  a  general  demurrer  to  an  indictment 
for  a  misdemeanor  has  been  overruled,  the  defendant  will  not  be 
permitted  to  plead  to  the  indictment  as  a  matter  of  right ;  he  must 
lay  a  sufficient  ground  before  the  permission  will  be  granted.'  In 
New  York,  where  the  defendant  demurred  to  an  indictment  for  a 
misdemeanor  in  the  court  below,  and  judgment  was  there  given 
against  the  People^  which  was  in  the  Supreme  Court  reversed  on 
error,  it  was  held  that  the  court  in  error  must  render  final  judg- 
ment for  the  People  on  the  demurrer,  and  pass  sentence  on  the 
defendant;  and  that  he  could  not  be  permitted  to  withdraw  the 
demurrer  and  plead.*  But  this  is  now  corrected  by  statute,  and 
the  proper  course,  even  independently  of  statutes,  is,  in  such  case, 
to  permit  a  plea  in  bar,  and  a  trial  by  jury  .^  And  now,  even  where 
the  disposition  is  to  treat  the  judgment  on  a  general  demurrer  as 
final,  the  courts  in  this  country  generally  agree  with  those  of  Eng- 
land in  reserving  the  right  to  permit  the  demurrer  to  be  withdrawn 
at  their  discretion.' 

I  Com.   V.   Ooddard,  13  Mass.  466  "In  Stearns  v.  People,  21  Wend. 

(sed  quaere^  Com.  t;.  Eastman,  1  Cosh.  409,  the  prisoner  was  indicted  for  a 

189)  ;  Com.  v.  Barge,  3  Pen.  &  W.  262 ;  felony.      He  demurred  to  the  indiot- 

Foster  v.  Com.,  8  Watts  k  S.  77 ;  State  ment,  and  judgment  was  given  upon 

r.  Polk,  92  N.  C.  652 ;  Ross  v.  State,  9  the  demurrer  against  him  to  annoer 

Mo.  687.  SeeEvansp.  Com.,  3Met.453;  over.    He  refused  to  do  so,  when  the 

MoGuire  v.  State,  35  Miss.  366 ;  Maeder  court  directed  a  plea  of  not  guilty  to 

r.  State,  11  Mo.  363 ;   Austin  v.  State,  be  entered  for  him,  and  a  trial  upon 

Ibid.  366 ;  Lewis  v.  State,  Ibid.  366 ;  the  plea  of  not  guilty  was  had.    Upon 

FuUcner  v.  State,  3  Heisk.  33.    See  for  error  the  court  seems  to  have  held,  and 

other  cases,  infra,  §§  419-421.  By  act  of  it  seems  to  us  properly,  that  as  he  had 

CongressofMay  23, 1872,  the  judgment  not  voluntarily  pleaded  over  he  had 

is  respondeat  ouster.    Rev.  Stat.  §  1026.  not  waived  the  right  to  review  the 

'  State  r.  Merrill,  37  Me.  329  ;  State  judgment  on  his  demurrer,  but  could 
v.  Dresser,  54  Me.  569  ;  State  v.  Wil-  take  advantage  of  the  error,  if  any,  in 
kins,  17  yt.  151 ;  Wickwire  v.  State,  overruling  it.  This,  it  seems  to  us,  is 
19  Conn.  478 ;  Bennett  v.  State,  2  Yerg.  a  very  proper  course  for  a  fair-minded 
472 ;  State  v.  Rutledge,  8  Humph.  32.  court  to  take  in  a  case  where  a  de- 
See  People  1^.  King,  28  Cal.  265 ;  People  murrer  is  interposed  in  good  faith." 
V,  Jocelyn,29  Cal.  562  ;  Com.  v.  Foggy,  Note  to  13  Eug.  R.  662.  For  practice 
6  Leigh,  638.    See  infra,  §  419.  in  writ  of  error  in  such  cases  see  infra, 

•  People  ».  Taylor,  3  Denio,  91 ;  but  §  773. 

see  People  v.  Coming,  2  Comst.  1,  cited  ^  R.  t;.  Houston,  2  Crawf.  &  Diz,  310. 

Infra,  §  773.  »  State   w.    Wilkins,    17    Vt,    162 ; 
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§  406.  Where  the  prosecution  demurs  to  the  plea  of  a'a^TefQi% 
Ordinarily  ^^>^^i^9  ^^  Other  special  plea  of  confession  and  avoid- 
judgment  ance  to  an  indictment,  and  the  demurrer  is  overruled, 
prosecution  the  defendant  is  not  entitled  to  be  discharged,  and  the 
not  final.  prosecution  may  rejoin.*  But  if  the  defendant  plead  in 
abatement  in  matter  of  form,  and  the  plea  is  demurred  to,  and  the 
demurrer  overruled,  the  judgment  of  the  court  is  that  the  prosecu- 
tion abate,  reserving  the  right  to  bring  in  an  amended  bill.* 

Judgment  against  the  prosecution  on  a  special  demurrer  to  the 
indictment  is  not  final,  when  the  defects  are  merely  formal,  but  a 
new  bill  may  be  sent  in,  with  the  defect  cured.*  And  the  defend- 
ant, in  cases  of  this  class,  will  be  held  over  to  await  a  second  in- 
dictment.^ A  writ  of  error  lies  to  a  judgment  against  tilie  prose- 
cution.* 

But  where  the  demurrer  is  general,  going  to  the  merits  of  the 
ofience,  then  a  judgment  for  the  defendant  relieves  him  from  further 
prosecution.* 

§  407.  By  tiie  practice  of  several  States,  the  defendant  may 
Demurrer  ^©ni'ir  ^  ^^^  evidence,  though  it  is  optional  for  the 
to  evidence  prosecutor  to  join  or  not.^  The  object  is  to  ascertain 
Bufficiency  the  law  on  an  admitted  state  of  facts,  the  demurrer  ad- 
cuUo^T  mitting  every  fact  which  the  evidence  legitimately  tends 
whole  case.  ^  establish.*  In  such  cases  a  judgment  against  the  de- 
fendant is  a  final  judgment  for  the  prosecution.* 

Evans  v.  Com.,  3  Met.  (Mass.)  453;  §  404,  and  State  v.  Dresser,  54  Me. 

Bennett  v.  State,   2  Yerg.   472.     See  569. 

inf^a,  §§  419, 477, 478, 773.    That  when  *  Crumpton  v.  State,  43  Ala.  31. 

there  are  several  special  pleas,  two  of  *  Infra,  §  773. 

which  are  demurred  to,  there  can  be  ^  Infra,  §457. 

no  Judgment  of  guilty  based  on  a  sus-  ^  Com.  t;.  Parr,  5  Watts  &  8.  345 ; 

taining  of  the  demurrer  to  these  counts  Com.  v.  Wilson,  9  Weekly  Notes,  291 ; 

alone,  see  Sipple  v.  People,  10  111.  App.  Doss  v.  Com.,  1  Grat.  557 ;  Brister  t?. 

144.  State,  26  Ala.  108. 

1  Barge  v.  Com.,  2  Pen.  k  W.  262;  >  Bryan  v.  SUte,  26  Ala.  65.     See 

State  V,  Barrett,  54  Ind.  434 ;  State  t;.  cautions  in  Martin  v.  State,  62  Ala. 

Nelson,  7  Ala.  610.  240 ;   cf.  SUte  v.  Marshall,  37  La.  An. 

'  Rawls  V.  State,  8  Sm.  k  M.  590.       f  26. 

s  IT.  S.  V.  Watkyns,  3  Cranch  C.  C.  *  Hutchison  v.  Com.,  82  Penn.  St. 

R.  441 ;  State  v.  Barrett,  54  Ind.  434.  472. 
Infra,  §§  425,  487 ;  though  see  supra, 
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§  407  a.  The  omission  of  the  record  to  show  a  joinder 
of  issue  cannot  be  objected  to  after  the  determination  of  demurrer 
the  issue  of  law.*  ^*''°*^- 

§  407  h.  A  demurrer  should  be  promptly  made,  and  it  is  too  late 
after  plea  is  entered ;  though  there  maj  be  cases  of  sub- 
stantial error  in  which,  when  a  plea  has  been  entered  !|^if 
inadvertently,  it  may  in  the  discretion  of  the  court  be 
withdrawn,  in  order  to  enable  the  question  of  law  to  be  determined 
in  advance  of  the  trial  of  the  issue  on  the  plea  of  not  guilty.' 

1  1  Chit.  Grim.  Law,  481,  482;  U.  S.  v.  Chapman,  11  CoBh.  422;  People  v, 

V.  Qibert,  2  Snmn.   19,   66 ;   Com.  v.  Villarino,  66  Cal.  228 ;  supra,  §  396 

McEenna,  125  Mass.  397.  For   Pennsjlyania  statute  see  supra, 

'  R.  V.  Purchase,  C.  &  M.  617 ;  Com.  §  401. 

286 


PLEADING   AND   PBACTICR. 


[chap.  VIII. 


CHAPTER  VIII. 


PLEAS- 


I.  GCILTT  OK  KOT  GUILTT. 

Flea  of  not  guilty  is  general  issae, 

§408. 
Plea  is  essential  to  issue,  §  409. 
Omission  of  HmilUer  not  fatal, 

§  *io. 

In  felonies  pleas  must  be  in  per- 
son, §  411. 
Pleas  must  be  seyeral,  §  412. 
Plea  of  guilty  should  be  solemnly 

made,  and  reserres  motion  in 

arrest  and  error,  §  418. 
Kay  at  discretion  be  withdrawn, 

§  414. 
Mistakes  in  may  be  corrected, 

§415. 
After  plea  degree  of  offence  may 

be  ascertained  by  witnesses, 

§416. 
Plea  of  not  guilty  may  be  entered 

by  order  of  court,  §  417. 
Plea  of  nolo  contendere  equiva- 
lent to  guilty,  §  418. 
n.  Special  Plsas. 

Repugnant    pleas    cannot     be 

pleaded  simultaneously,  §  419. 
In  practice  special  plea  is  tried 

first,  §  420. 
Judgment  against  defendant  on 

special  plea  Is  retpofuieat  ouster, 

§421. 
ni.  Plxa  to  the  Jubisdiotion. 

Jurisdiction  may  be  excepted  to 

by  plea,  §  422. 
lY.  Plea  in  Abatement. 

Error  as  to  defendant's  name  may 

be  met  by  plea  in  abatement, 

§428. 
And   so  of  error  in   addition, 

§424. 
Judgment  for  defendant  no  bar 

to  indictment  in  right  name, 

§425, 
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After  not  guilty  plea  in  abate- 
ment la  too  late,  §  426. 

Plea  to  be  construed  strictly, 
§427. 

Defendant  may  plead  oyer,  §  428. 
y.  Otheb  Special  Pleas. 

Plea  of  non*ldentity  only  allowed 
in  cases  of  escape,  §  429. 

Plea  of  insanity  allowed  under 
special  statute,  §  429  a. 

Plea  to  constitution  of  grand 
jury  must  be  sustained  in  fact, 
§430. 

Pendency  of  other  indictment  no 
bar,  §  481. 

Plea  of  law  is  for  court,  §  433. 

Ruling  for  prosecution  on  special 
plea  is  equivalent  to  Judgment 
on  demurrer,  §  483. 
VI.  AuTBBFOis  Acquit  ob  Convict. 
1.  At  to  Nature  ofJudffment. 

Acquittal  without  Judgment  a 
htL%  but  not  always  conviction, 
§435. 

Judgment  arrested  or  new  trial 
granted  on  defendant's  appli- 
cation no  bar,  435  a. 

Arbitrary  discharge  may  operate 
as  an  acquittal,  §  486. 

Record  of  former  Judgment  must 
have  been  produced,  §  437. 

Court  must  have  had  Jurisdic- 
tion, §  438. 

Judgment  by  court-martial  no 
bar,  §  439. 

And  so  of  police  and  municipal 
conviction  or  acquittal,  §  440. 

Of  courts  ¥rith  concurrent  Juris- 
diction, the  court  first  acting 
has  control,  §  441. 

Offence  having  distinct  aspects 
separate  governments  may 
prosecute,  §  442. 
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Proceedings  for  contempt  no  bar, 

Nor  proceedlngB  for  ?uibea9  eor^ 

pu9,  §  445. 
JffTioramui  and  quashing  no  bar, 

$446. 
Nor  is  nolUproiequi  or  dismissal, 

$447. 
After  verdict  ndUproaequi  a  bar, 

§418. 
Discharge  for  want  of  prosecu- 
tion not  a  bar,  §  440. 
Foreign   statutes  of  limitation 

when  a  bar,  §  450. 
Fraadnlent  prior  judgment  no 

bar,  §  451. 
Nor  is  pendency  of  prior  indict- 
ment, §  452. 
Nor  is  pendency  of  clyll  proceed- 
ings, $  458. 
New  trial   after  conyiction   of 
minor  is  bar  to  mi^ory  §  455.  . 
Specific  penalty  imposed  by  sov- 
ereign   may     be     exclusive, 
§455  a. 
2.  Am  to  Form  of  Indidment. 
If  former  indictment  could  have 
sustained  a  verdict,  judgment 
is  a  bar,  §  456. 
Judgment  on   defective  indict- 
ment is  no  bar,  §  457. 
Same  test  applies  to  acquittal  of 

principal  or  accessary,  §  458. 
Acquittal  on  one  count  does  not 
affect  other  counts;  butothei^ 
wise  as  to  conviction,  §  450.  * 
Acquittal  fh>m  misnomer  or  mis- 
description no  bar,  §  460. 
Nor  is  acquittal  fh>m  variance  as 

to  intent,  §  461. 
Otherwise  as  to  variance  as  to 

time,  §  462. 
Acquittal  on  joint  indictment  a 
bar  if  defendant   could  have 
been  legally  convicted,  §  463. 
Acquittal  from  merger  no  bar, 

§464. 
Where  an  indictment  contains  a 
minor  offence  inclosed  in  a 
major,  a  conviction  or  acquit- 
tal of  minor  bars  major,  §  465. 
Conviction  of  major  offence  bars 
minor  when  on  first  trial  de- 


fendant could  have  been  con- 
victed of  minor,  §  466. 
Prosecutor  may  bar  himself  by 
selecting  a  special  grade,  §  467. 
8.  A§  to  Nature  of  Qfmce. 
When  one  unlawful  act  operates 
on  separate  objects,  conviction 
as  to  one  object  does  not  ex- 
tinguish   prosecution    as    to 
other  ;e.  g.f  when  two  persons 
are     simultaneously     killed, 
§468. 
Otherwise  as  to  two  batteries  at 

one  blow,  §  460. 
As  to  arson,  §  460  a. 
Where  several  articles  are  simul- 
taneously stolen,  §  470. 
When  one  act  has  two  or  more 
indictable  aspects,  if  the  de- 
fendant could  have  been  con- 
victed of  either  under  the  first 
indictment  he  cannot  be  con- 
victed of  the  two  successively, 
§4n. 
So  in  liquor  cases,  §  472. 
Severance  of  Identity  by  place, 

§478.  r 

Severance  of  identity  by  time, 

§474. 
But  continuous  maintenances  of 
nuisances  can  be  successively 
indicted,  otherwise  as  to  big- 
amy, §  475. 
Conviction  of  assault  no  bar  (af- 
ter death  of  assaulted  party)  to 
indictment  for  murder,  §  476. 
4.  Praetiee  under  FUa* 
Plea  must  be  special,  §  477. 
Must    be    pleaded  before    not 

guilty,  §  478. 
Verdict  must  go  to  plea,  §  470. 
Identity    of    offender    and    of 
offence  to  be  established,  §  480. 
Identity  may  be  proved  by  parol, 

§481. 
Plea,  if  not  Identical,  may  be  de- 
murred to,  §  482. 
Burden  of  proof  is  on  defendant, 

§488. 
When  replication  is  nut  tid  record 

issue  is  for  court,  §  484. 
Replication  of  fraud  Is  good  on 
demurrer,  §  485. 
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[chap.  VIII. 


On  Judgment  against  defendant 
he  Ifi  usually  allowed  to  plead 
over,  §  486. 

Prosecution  may  rejoin  on  its  de- 
murrer being  overruled,  §  487. 

Issue  of  fact  is  for  Jury,  §  488. 

Novel  assignment  not  admissible, 
§489. 
Vn.  Once  IN  Jeopardy. 

Constitutional  limitation  taken 
from  common  law,  §  490. 

But  in  some  courts  held  more 
extensive,  §  491. 

Rule  may  extend  to  all  infamous 
crimes,  §  490. 

In  Pennsylvania,  any  separation 
in  capital  cases  except  from 
actual  necessity  bars  fUrther 
proceedings,  §  493. 

Rule  in  Viiginia,  §  494. 

In  North  Carolina,  §  495. 

In  Tennessee,  $  496. 

In  Alabama,  §  497. 

In  California,  §  498.   - 

In  the  federal  courts  a  discre- 
tionary difichaige  is  no  bar, 
§600. 

So  in  Massachusetts,  §  601. 

8o  in  New  York,  §  602. 

So  in  Maryland,  §  608. 

So  in  Mississippi  and  Louisiana, 
§604. 

So  in  Illinois,  Ohio,  Indiana, 
Michigan,  Iowa,  Nebraska, 
Nevada,  Texas,  and  Arkansas, 
§606. 

So  in  Kentucky,  Georgia,  and 
Missouri,  §  606. 

So  in  South  Carolina,  §  606  a. 

No  Jeopardy  on  defective  indict- 
ment, §  607. 

Illness  or  death  of  Juror  is  suffi- 
cient excuse  for  discharge, 
§608. 

Discharge  of  Jury  from  interme- 
diately discovered  incapacity 
no  bar,  §  609. 

Conviction  no  bar  when  set  aside 
for  defective  ruling  of  Judge, 
§510. 

And  so  of  dischaige  from  sick- 

288 


neas  or  escape  of  defendant, 
§611. 

Discharge  from  surprise  a  bar, 
§612. 

Discharge  firom  statutory  close 
of  court  no  bar,  §  618. 

And  so  from  sickness  of  Judge, 
§614. 

And  so  from  death  of  Judge, 
§616. 

But  not  from  sickness  or  incapa- 
city of  witness,  §  616. 

Until  Jury  are  "  charged,"  Jeop- 
ardy does  not  begin,  §  617. 

Waiver  by  motion  for  new  trial, 
writ  of  error,  and  motion  in 
arrest,  §  618. 

In  misdemeanors  separation  of 
Jury  permitted,  §  619. 

Plea   must  be  special;   record 
must  specify  fkcts,  §  590. 
Vm.  Plea  OF  Pabdon. 

Pardon  is  a  reUef  ftom  the  legal 
consequences  of  crime,  §  521. 

Pardon  before  conviction  to  be 
rigidly  construed,  §  522. 

Pardon  after  conviction  more  in- 
dulgently construed,  §  623. 

Rehabilitation  is  restoration  to 
iiatuBj  §  524. 

Amnesty  is  addressed  to  class  of 
people,  and  is  in  nature  of 
compact,  §  526. 

Executive  pardon  must  be  spe- 
cially pleaded ;  otherwise  am- 
nesty, §  526. 

Pardons  cannot  be  prospective, 
§627. 

Pardon  before  sentence  remits 
costs  and  penalties,  §  628. 
Limited   in   impeachments, 

§529. 
And   so  as  to  contempts, 

§530. 
Must  be  delivered  and  ac- 
cepted, but  cannot  be  re- 
voked, §  681. 
Void      when     fr«adulent, 
§532. 

Conditional  pardons  are  valid, 
§633. 


CHAP,  VIII.] 


PLBAS. 


[§  409, 


Pardon  does  not  reach  second 

conyictions,  §  534. 
Pardon  must  recite  conviction, 

§585. 


Calling  a  witness  as  State's  evi- 
dence is  not  pardon,  §  586. 

Foreign  pardons  operative  as  to 
crimes  within  sovereign's  Ju- 
rlsdictton,  §  587. 


I.   GUILTY  AND  NOT  QUILTY. 

§  408.  When  brought  to  the  bar,  in  capital  cases,  and  at  strict 
practice  in  all  offences  whatever,  the  defendant  is  formally 
arraigned,  by  the  reading  of  the  indictment,  and  the  call-  guuty  is'^^ 
ing  on  him  for  a  plea.    The  clerk,  immediately  after  the  ^^^^ 
reading,  asks,  ^'  How  say  you,  A.  B.,  are  you  guilty  or 
not  guilty  ?"^    Upon  this,  if  the  defendant  confess  to  the  charge, 
the  confession  is  recorded,  and  nothing  is  done  till  judgment.'    But 
if  he  deny  it,  he  answers,  ^^  Not  guilty,"  upon  which  the  clerk  of 
assize,  or  clerk  of  the  arraigns^j^eplies,  that  the  defendant  is  guilty, 
and  that  the  State  (or  Commonwealth)  is  ready  to  prove  the  accusa- 
tion.*   After  issue  is  thus  joined,  the  clerk  usually  proceeds  to  ask 
the  defendant,  ^^How  will  you  be  tried  V*  to  which  the  defendant  re- 
plies, "  By  God  and  my  country ;"  to  which  the  clerk  rejoins,  "  God 
send  you  a  good  deliverance."^    The  plea  of  not  guilty  contests  all 
the  material  averments  of  the  indictment.' 

§  409.  The  right  of  arraignment  on  a  criminal  trial  may  in  some 
cases  be  waived,  but  a  plea  is  always  essential.'    The 
court  cannot  at  common  law^  supply  an  issue  after  verdict  ^^^.^ 

^  2  Hale,  119 ;  R.  v.  Hensej,  1  Burr,  the  defendants,  did  not  further  pro- 

643 ;  Cro.  C.  G.  7.    Infra,  §  545.  As  to  oeed,  upon  their  pleading  not  gniltj,  to 

arrangement,  see  fully  infra,  §  698.  ask  them  how  they  would  be  tried,  so 

<  4  Harg.  St.  Trials,  779 ;   Dalt.  o.  that  they  did  not  make  the  usual  re- 

185.    Infra,  §§  646,  698.  ply,  "By  God  and  their  country,'*  it 

«  4  Bla.  Com.  339 ;  4  Harg.  St.  Trials,  was  held  that,  under  the  laws  of  the 

779 ;  Whart.  Free.  1138.  United  States,  the  plea  of  '*  Not  guilty" 

*  2  Hale,  219 ;  4  Bla.  Com.  341 ;  Cro.  put  the  defendants  upon  the  country, 

C.  C.  7.  Infra,  §§  646,  698.  by  a  sufficient  issue,  without  any  fur- 
Though   the  defendant  persists  in  ther  express  words.    U.  S.  v.  Gibert, 

saying  he  will  be  tried  by  his  king  and  2  Sumn.  20. 

his  country,  and  refuses  to  put  him-  >  Ibid. ;  People  v.  Aleck,  61  Cal.  137. 

self  on  his  trial  in  the  ordinary  way,  it  *  See  Warren  v.  States,  13  Tex.  Ap. 

will  not  invalidate  a  conviction.    B.  v.  348 ;  Ray  v.  People,  6  Col.  231. 

Davis,  Gow's  R.  N.  P.  219,  and  notes  *  As  to  nunc  pro  tunc  order,  see  Long 

there  given.  When,  however,  the  clerk  v.  People,  102  111.  331. 

of  the  court,  upon  the  arraignment  of 
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where  there  has  been  no  plea,  notwithstanding  the  defendant  con- 
sented to  go  to  trial.^  And  a  failure  of  the  record  to  show  a  plea  is 
a  fatal  defect.' 

The  practice  in  refipeot  to  arraignment  will  be  hereafter  more  fall j 
detailed.* 

§  410.  An  omission  to  insert  the  similiter j  in  joining  issue  in 

Omission      criminal  cases,  may  be  corrected,  as  it  is  usually  only 

^^tf^ui**"    *dded  when  the  record  is  made  up.*    In  any  view,  going 

to  trial  without  a  joinder  of  issue  *by  the  prosecution  to 

a  plea  in  bar  waives  any  objection  to  such  non-joinder.* 

§  411.  A  plea  by  an  attorney  of  a  party  indicted  for 
pieas^must  *  f^^ony  is  a  nullity ;  the  defendant  must  plead  in  per- 
be  In  per-      gon.*    It  is  Otherwise,  however,  in  misdemeanors.^ 

son.  '  ' 

§  412.  The  pleas  of  joint  defendants  are  to  be  regarded 
he^ ™?J*    as  several ;  and  a  general  plea  of  not  guilty  by  all  the 

r    defendants  is,  in  law,  a  several  plea.* 
Plea  of  §  413.  By  a  plea  of  guilty,  defendant  first  confesses 

^nfdbe  himself  guilty  in  manner  and  form  as  charged  in  the 
solemnly      indictment;   and  if  the  indictment  charges  no  offence 

made,  and  .  ,  ® 

reserves  against  the  law,  none  is  confessed.*  Hence  in  such  cases 
arrest'and  there  may  be  motions  for  arrest  of  judgment  or  writ  of 
error.  error.'*    But  formal  defects  may  be  cured  by  this  plea." 


1  HoBkins  v.  State,  84  111.  87 ;  Gonid  MoQnillan  v.  State,  8  Sm.  &  M.  687. 

t7.  People,  89  lU.  216  ;  Bowen  v.  SUte,  See  infra,  §§  541,  698. 

108  Ind.  411 ;  Donglass  v.  Stote,  3  Wis.  ^  U.  S.  v.  Mayo,  1  Gortis  G.  G.  433. 

820;  Laoefield  v.  State,  34  Ark.  275;  See  fully,  infra,  §§  541,  550,  698,  912. 

People  V.  Gaines,  52  Gal.  480 ;  Mel-  •  State  v.  Smith,  3  Ired.  402.  Bapra, 

ton  V.  State,  8  Tex.  Ap.  619  ;  Bates  v.  §  309. 

State,  12  Tex.  Ap.  139.    Infra,  §  698.  •  Com.  v.  Kennedy,  18  Mass.  684 ; 

See  Spioer  v.  People,  11  111.  Ap.  294,  Arbintrode  v.  State,  67  Ind.  267 ;  SUte 

as  to  effect  of  annoanclng  readiness  for  v.  King,  71  Mo.  551 ;  Fletcher  v.  State, 

trial.  7  Eng.  Ark.  169.    That  a  plea  of  guilty 

'  Bates  17.  State,  12  Tex.  Ap.  139  ;  to  homicide  goes  to  the  lowest  grade  in 

Huddleston  v.  State,  14  Tex.  Ap.  73.  homicide,  see  Ganrey  v.  People,  6  Col. 

•  Infra,  §  698.  559.    But  see  infra,  §  742. 
«  Com.  V.  McCormack,  126  Mass.  258 ;  »  Infra,  §  779  b. 

Berrian  v.  Stote,  2  Zabr.  9 ;  State  v.  u  Carper  v.  Stote,  27  Ohio  St.  572. 

Swepeon,  81  N.  C.  571.    Infra,  §  698.  Supra,  §  90.    See  infra,  §  759. 

•  Com.  17.  MoCauley,  105  Mass.  69.  As   to   Massachusetts  practice,  see 

•  Stote  17.  Conkle,  16  W.  Va.  736 ;  Com.  t;.  Chiavaro,  129  Mass.  489. 
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§  414.  The  court  may,  at  its  discretion,  allow  a  plea  of  guilty  to 
be  withdrawn,*  even  after  the  overruling  of  a  motion  in 
arrest  of  judgment.*    This  is  not  subject  for  error,*  unless  ^uty  may 
by  refusal  of  the  application  great  injustice  has  been  cation  *^ 
done.*    Hence  a  plea  of  guilty  drawn  out  by  the  court  ^^' 
by  telling  the  defendant  that  if  he  do  not  plead  guilty 
he  will  be  heavily  punished,  will  be  treated  as  a  nullity  by  the  court 
in  error.*    Whether  the  defendant  is  to  be  warned  of  the  conse- 
quences of  a  plea  of  guilty,  is  a  matter  usually  of  judicial  discretion.* 

§  415.  Pleas  entered  by  mistake,  in  plain  cases,  can  be  amended 
by  court.     Thus,'  where  a  defendant,  against  whom 
several  indictments  have  been  found,  intending  to  plead  can  be 
guilty  to  one,  by  mistake  pleaded  guilty  to  another,  it  ^^^^^^  • 
was  held  that  the  error  could  be  corrected  after  entry  of  the  plea 

1  R.  V.  Brown,  17  L.  J.  M.  G.  145  ;  slog  the  points  in  the  text,  see  4  Crim. 
n.  S.  17.  Bayand,  21  Blatoh.  217 ;  15  Law  Mag.  881 ;  23  Central  Law  J.  76. 
Rep.  200 ;  State  r.  Cotton,  4  Foster,  That  a  writ  of  coram  nobis  will  lie  to 
143;  seeStatev.  Hnbbard,  72Ala.  176;  vacate  a  plea  of  guilty  entered  into 
State  V,  Stephens,  71  Mo.  535  ;  Mas*  through  fear  of  a  mob,  see  Saunders  v. 
tronada  v.  State,  60  Miss.  86 ;  Gardner  Stote,  85  Ind.  318.  Infra,  §  779  b.  That 
V.  People,  106  111.  76  ;  State  v.  Bnok,  an  apjwllate  oonrt  will  not  review  the 
59  Iowa,  382 ;  State  v.  Salge,  2  Nev .  321.  aotion  of  the  trial  court  in  refusing  to 
'  R.  V.  Brown,  ut  mtpra,  allow  the  withdrawal  of  a  plea  of  gnilty, 
•  Ibid.  unless  there  was  an  abuse  of  discretion, 
^  People  V.  Soott,  59  Cal.  841.  see  Conover  o.  State,  86  Ind.  99 ;  Mos- 
<  O'Hara  v.  People,  41  Mich.  623.  tranda  v.  State,  60  Miss.  87 ;  People  v. 
Compare  article  in  London  Law  Times,  Lewis,  64  Cal.  401. 
Dec.  14, 1879.  *  In  Texas  this  is  obligatory  in  oases 
So,  if  the  plea  was  made  in  conse-  of  felonies.  Berliner  v.  State,  6  Tex. 
quence  of  any  intimation  from  the  Ap.  181 ;  Saunders  v.  State,  10  Tex. 
judge  that  the  sentence  would  be  more  Ap.  336.  In  Michigan  the  statute  re- 
severe  in  case  of  conviction  upon  a  trial,  quiring  snch  warning  applies  to  all 
It  is  otherwise,  however,  if  the  judge,  cases.  Edwards  o.  People,  39  Mich, 
in  answer  to  importunities,  has  only  393  ;  Hunning  t^.  People,  40  Mich.  733 ; 
shown  a  disposition  to  inflict  a  milder  Bayliss  v.  People,  46  Mich.  221.  The 
punishment  on  oonfession  of  guilt,  and  warning  in  such  cases  should  be  private, 
has  done  so.  People  v.  Brown,  54  People  v.  Stickney,  50  Mich.  99.  The 
Mich.  }5.  In  People  v.  Lennox,  67  oourt  must  be  satisfied  that  the  plea 
Cal.  113,  the  Supreme  Court  held  that  was  voluntary.  People  v,  Lear,  51 
where  a  defendant  in  a  murder  trial  Mich.  172 ;  People  t;.  Lepper,  51  Mich. 
advisedly  pleaded  guilty,  and  was  sen-  196.  As  to  federal  practice,  see  U.  S. 
tenced  to  be  hung,  he  could  not  alter-  v.  Hare,  1  Brunf.  U.  S.  686. 
wards  withdraw  the  plea.    As  discus- 
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on  the  minutes  of  the  court.^    But  it  is  otherwise  as  to  a  mistake 
made  as  to  the  nature  of  the  punishment.' 

§  416.  When  there  is  a  plea  of  guilty  the  court  may 
may  prove    ascertain  by  witnesses  the  degree  of  the  offence.* 
degree.  ^  ^yj  ^  ^^  common  law,  when  a  prisoner  stood  mute. 

Plea  of  not  a  jury  was  called  to  inquire  whether  he  did  so  from 
be  entered  dumbness  ex  vieitatione  Deij  or  from  malice ;  and  unless 
oourtf  ^  ^^  ^®  former  was  the  case,  he  was  sentenced  as  on  convic- 
tion.^ In  England,  and  in  all  jurisdictions  in  this  country, 
however,  statutes  now  exist  enabling  the  court,  where  the  prisoner 
stands  mute,  to  direct  a  plea  of  not  guilty  to  be  entered,  whereupon 
the  trial  proceeds  as  if  he  had  regularly  pleaded  not  guilty  in 
person.'  Such  a  refusal  to  plead,  however,  does  not  admit  in  any 
way  the  jurisdiction  of  the  court/ 

* 

^  Davis  V,  State,  20  Ga.  674.  to  try  whether  he  was  mute  by  the 

<  State  V,  Back,  59  Iowa,  382.  See  visitation  of  God.  The  Jnty  found  that 
People  V.  Brown,  54  Mioh.  415.  he  was  so ;  they  were  then  sworn  to 

*  Infra,  §§  918,  945.  try  whether  he  was   able  to  plead, 

*  1  Gh.  G.  L.  425 ;  Turner's  case,  5  which  they  found  in  the  affirmatire, 
Ohio  St.  542 ;  Gom.  v.  Moore,  9  Mass.  and  the  defendant  bj  a  sign  pleaded 
402.  not  gniltj ;  the  jndge  then  ordered  the 

<  B.  V.  Sohleter,  10  Goz  G.  G.  409 ;  juty  to  be  empanelled  to  try  whether 
Djott  V.  Gom.,  5  Whart.  B.  67 ;  Brown  the  defendant  was  now  sane  or  not, 
v.  Gom.,  76  Penn.  St.  319  (where  it  and  on  this  question  directed  them  to 
was  held  that  such  coarse  waives  jury  say  whether  the  defendant  had  sufl- 
defects)  ;  and  see  Weaver  v.  State,  83  oient  intellect  to  understand  the  coarse 
Ind.  289 ;  People  v,  Bringard,  39  Mioh.  of  the  proceedings,  to  make  a  proper 
22.  That  such  course  cures  other  de-  defence,  to  challenge  the  jurors,  and  to 
fects,  see  Gom.  v,  McKenna,  125  Mass.  comprehend  the  details  of  the  evidence, 
397.  That  the  order  may  be  made  and  that  if  they  thought  he  had  not, 
when  the  defendant  refuses  to  plead  they  should  find  him  of  non-sane  mind, 
either  guilty  or  not  guilty  uncondition-  B.  v.  Pritchard,  7  G.  &  P.  303 ;  1  W.  & 
ally,  see  SUte  v.  Kring,  74  Mo.  612.  S.  Med.  J.  §  95.    See  farther  for  Eng- 

In  B.  V.  Bernard,  1  F.  &  F.  240,  the  lish  practice,  B.  v.  Berry,  13  Goz  G.  G. 

finding  of  the  jury  that  the  defendant  189.    Ixy  Massachosetta   a   deaf  and 

was  mute  from  nature,  was  dispensed  dumb  prisoner  was  arraigned  through 

with.    See  B.  v.  Whitfield,  3  G.  &  E.  a   sworn    interpreter,  his    incapacity 

121.    For  pleas  of  lunatics,  see  Whart.  having  been  first  suggested  to  the  court 

Gr.  Law,  9th  ed.  §  51 ;  U.  S.  t;.  Hare,  2  by  the  solicitor-general,  and  the  trial 

Wheel.  G.  G.  299.  then  proceeded  as  on  a  plea  of  not 

In  an  English  case,  where  a  dumb  guilty.    Gom.  v.  Hill,  14  Mass.  207. 

person  was  to  be  tried  for  a  felony,  the  *  People  v.  Gregory,  30  Mich.  371. 
judge  ordered  a  jury  to  be  empanelled, 
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A  plea  may  in  this  way  be  entered  on  informations,  though  the 
statute  is  silent  as  to  informations.' 

The  entry  must  be  made  before  the  trial  opens,'  though  not 
necessarily  before  empanelling  of  jury.^ 

§  418.  The  plea  of  nolo  contendere  has  the  same  effect  as  a  plea 
of  guilty,  so  far  as  regards  the  proceedings  on  the  indict- 
ment ;  and  a  defendant  who  is  sentenced  upon  such  a  ^^^^^ 
plea  to  pay  a  fine  is  convicted  of  the  offence  for  which   equivalent 
he  IS  indicted.* 

The  advantage,  however,  which  may  attend  this  plea  is,  that  when 
accompanied  by  a  protestation  of  the  defendant's  innocence,  it  will 
not  conclude  him  in  a  civil  action  from  contesting  the  facts  charged 
in  the  indictment.' 

It  is  held  within  the  discretion  of  the  court  to  accept  such  a  plea, 
or  to  require  a  plea  of  guilty  or  not  guilty.' 

II.   SPECIAL  PLBAS. 

§  419.  Can  a  defendant  plead  simultaneously  the  general  issuej 
and  one  or  more  special  pleas  f    At  common  law  this 
must  be  answered  in  the  negative,  whenever  such  pleas  pieas  can- 
are  repugnant ;  as  at  common  law  all  the  pleas  filed  in  a  p^ead^ 
case  are  regarded  as  one.    This  is  the  strict  practice  in  8<™|ii'«''i®- 
England,  where  the  judges  in  review  have  solemnly  ruled 
that  special  pleas  cannot  be  pleaded  in  addition  to  the  plea  of  not 
guilty.^    And  in  this  country,  in  cases  where  not  guilty  has  been 

1  U.  S.  V.  Borger,  19  Blatch.  C.  C.  it  appears  by  the  record  that  the  plea 

249  ;  Smith,  in  re  (Lowell,  J0>  ^  Grim,  was  received  with  the  consent  of  the 

Law  Mag.  835.  prosecutor.    Com.  v,  Adams,  6  Gray, 

*  Davis  V.  State,  38  Wis.  387.  359. 

*  Dillard  v.  State,  58  Miss.  368.   Bat  ^  R.  v.  Charlesworth,  9  Cox  C.  C.  40 ; 
see  State  v.  Chenier,  32  La.  An.  103.  R.  v,  Strahan,  7  Cos  C.  C.  85  ;  R.  v, 

«  See  Back  v.  Com.,  107  Penn.  St.  Skeen,  8  Cox  C.  C.  143 ;  Bell  C.  C.  97 ; 

486.  contra,  1  Stark.  C.  P.  339.     As  to  issae 

*  U.  S.  t^.  Hartwell,  3  Cliff.  221 ;  Com.  of  insanity,  see  article  by  Prof.  Ordro- 
V.  Horton,  9  Pick.  206  ;  Com.  r.  Tilton,  naax,  1  Cr.  Law  Mag.  438. 

8  Met.  Mass.  232.  See  Whart.  Ev.  §  783.        The  defendant,  it  should  be  remem- 

*  Com.  V.  Tower,'  8  Met.  Mass.  527.       bered,  is  entitled  to  enter  as  many 
In  Massachusetts,  under  St.  1855,  c.    pleas   as  he  has    matter  of  defence. 

215,  §  35,  a  defendant  in  a  prosecution  The  difference  noticed  in  the  text  re- 
on  that  statute  cannot  be  adjudged  lates  to  the  order  of  their  presentation 
guilty  on  a  plea  of  nolo  conimdere,  unless    and  disposition. 
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pleaded  simultaneously  wiih  autref(n9  (lequitj  the  same  course  has 
been  followed-,  and  the  plea  of  not  guilty  stricken  off  until  the 
special  plea  is  disposed  of.^     And  so  has  it  been  ruled  when  not 
guilty  and  the  statute  of  limitations  has  been  pleaded  together.' 
§  420.  In  such  case  after  determining  the  special  plea  against 

the  defendant,  the  present  practice  in  the  United  States 
sp^uS^'**^^  is  to  enter  simply  a  judgment  of  respondeat  ouster  j  in  all 
plea  is         cases  in  which  the  special  plea  is  not  equivalent  to  the 

general  issue.  This,  which  is  technically  the  correct 
practice,  is  not,  however,  always  pursued.  A  short  cut  is  often 
taken  to  the  same  result,  by  directing  when  special  pleas  and  the 
general  issue  are  filed  simultaneously,  or  are  found  together  on  the 
record  before  trial,  that  the  special  pleas  should  be  tried  first,  and 
if  they  are  found  against  the  defendant,  then  the  general  issue.* 
But,  under  any  circumstances,  it  is  error  to  try  the  special  pleas  and 
the  general  issue  simultaneously.  The  special  pleas  must  be  always 
disposed  of  before  the  general  issue  is  tried.^ 

§  421.  If  a  special  plea  is  determined  against  the  defendant^  is 

the  Judgment  always  respondeat  ouster  f  Unless  upon 
against  de-  a  trial  by  jury  on  a  special  plea  which  embraces  the 
sp^cia^pf^  general  issue,  this  question  ought  now  to  be  answered  in 
is  retpon-      ^^  afiirmative.     The  old  distinction  taken  in  this  respect 

between  felonies  and  misdemeanors,  being  no  longer 
founded  in  reason,  should  be  rejected  in  practice.  And  the  only 
consistent  as  well  as  just  course  is  to  harmonize  the  present  frag- 

1  Infra,  §  479;  State  t;.  Copeland,  2  wood,  5  Port.  474;  Bussard  v.  State, 

Swan,  626  ;  Hill  t;.  SUte,  2  Yerg.  248.  20  Ark.  106.    As  sanctioning  this  view 

As  to  pleas  in  abatement,  see  infra,  see  2  Hawk.  P.  C.  o.  23,  ss.  128-9 ; 

§  423.  contra,  1  Ch.  C.  L.  463. 

>  State    v.    Ward,    49    Conn.    429.  «  Com.    v.    Merrill,   8   AUen,    545 ; 

That  both  pleas  mast  be  disposed  of  SoUiday  v*  Com.,  2S   Penn.   St.   IS; 

before  there  can  be  a  conviction,  see  Foster  v.  State,  39  Ala.  229 ;  Heniy 

People  V.  Holding,  59  Cal.  567.     That  v.  SUte,  33  Ala.  389 ;    Nonemaker  p. 

defects  and  irregularities  not  apparent  State,  34  Ala.  211 ;  Mountain  o.  State, 

on  the  indictment  most  be  pleaded  in  40  Ala.  344 ;  Falkner  v.  State,  3  Heisk. 

abatement,  see  supra,  §  400 ;  Pointer  33 ;  Dyer  v.  State,  11  Lea,  509 ;  Clem 

V.  State,  89  Ind.  255.  v.  SUte,  42  Ind.  420.    Pointer  v.  State, 

s  State  V.  Inneas,  53  Me.  536 ;  Har-  89  Ind.  255 ;  Sayage  v.  SUte,  18  Fla. 

tung  V.  People,  26  N.  Y.  154 ;  People  909.    See  R.  t«.  Charlesworth,  ut  supra; 

V.  Roe,  5  Parker,  C.  R.  281 ;  People  v.  R.  v.  Roche,  1  Leach,  160 ;  infra,  §§ 

Qregory,  30  Mich.  371 ;  SUte  v.  Oreen-  477,  478. 
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mentary  rulings  in  this  relation,  by  adopting  the  principle  that  in 
all  cases  the  question  of  guilty  or  not  guilty  is  one  which  the  defen- 
dant is  entitled  of  right,  no  matter  how  many  technical  antecedent 
points  may  have  been  determined  against  him,  to  have  squarely 
decided  by  a  jury.* 

ni.    PLBA   TO   THE  JUBISDICTION. 

§  422.  Where  an  indictment  is  taken  before  a  court  that  has 
no  cognizance  of  the  offence,  the  defendant  may  plead  to 
the  jurisdiction,  without  answering  at  all  to  the  crime   tton*may 
alleged;'  as,  if  a  man  be  indicted  for  treason  at  the  be  excepted 

®  to  by  plea. 

quarter  sessions,  or  for  rape  at  the  sheriff's  toum,  or 
the  like  ;'  or,  if  another  court  have  exclusive  jurisdiction  of  the  of- 
fence ;^    Such  pleas  are  not  common,  the  easier  and  simpler  course 
being  writ  of  error  or  arrest  of  judgment.    The  want  of  jurisdic- 
tion may  also  be  taken  advantage  of  under  the  general  issue.* 

s 

1  Infra,  Q  486 ;  2  Hale  P.  C.  256 ;  oeipt  flignod  by  a  forwarder  in  Ohio, 

U.   S.    V,  Williams,    1    Dillon,    485 ;  falsely  acknowledging  the  delivery  to 

Barge  v.  Com.,  3  Pen.  &  Watts,  262 ;  him  of  a  quantity  of  produce,  for  the 

Foster  v.  State,  8  W.  &  S.  77  ;  Hard-  use  of,  and  sabject  to  the  order  of  the 

ing  V,  State,  22  Ark.  210  ;  Bnxxard  v.  firm.    The  defendant  pieced  that  he 

State,  20  Ark.  106;  Jioss  o.  State,  9  was  a  natural  born  citizen  of  Ohio, 

Mo.  687.     As  to  demurrer  see  con*  had  always  resided  there,  and  had 

flicting  decisions,  supra,  §  406.    As  to  never  been  within  the  State  of  New 

misdemeanors,  when  the  special  plea  York ;  that  the  receipt  was  drawn  and 

involves  facts  of  general    issue,    see  signed  in  Ohio,  and  the  offence  was 

contra,  State  v.  Allen,  1  Ala.  442 ;  Guess  committed  by  the  receipt  being  pre- 

V.  State,  1  Eng.  147 ;  and  see  dUia  of  sented  to  the  firm  in  New  York  by  an 

Gibson,  G.  J.,  in  Barge  v.  Com.,  3  Pen.  innocent  agent  of  the  defendant,  em- 

&  W.  262.  ployed  by  him,  while  he  was  a  resident 

*  2  Hale,  286.   See  Blandford  v.  SUte,  of  and  actually  within  the  State  of 

10  Tex.  Ap.  627 ;  Kelly  v.  SUte,  13  Ohio.    It  was  held  that  the  plea  was 

Tex.  Ap.  158.  bad,  and  that  the  defendant  was  pro- 

s  2  Hale,  286.  perly  indicted  in  the  city  of  New  York. 

«  4  Bla.  Com.  383.    See  Whart.  Free.  Adams  v.  People,  1  Comst.  173 ;  S.  C.  1 

1145,  for  forms.  Denio,  190.    See  Com.  v,  Gillespie,  7 

A.  was  indicted  in  the  city  of  New  S.  v.  R.  469 ;  supra,  §  119. 
York  for  obtaining  money  from  a  firm       *  State  v.  Mitchell,   83  N.  C.  674. 

of  commission  merchants  in  that  city.  But  see  State  v.  Day,  58  Iowa,  678. 
by  exhibiting  to  them  a  flotations  re- 
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IV.  PLEA  IK  ABATEMENT. 

§  423.  When  the  indictment  assigns  to  the  defendant  a  wrong 
Christian  name  or  surname,  he  can  only  take  advantage 
defendant's  ^^  ^^^  error  by  a  plea  in  abatement,  the  burden  of  proir- 
be  nfeuT^  ing  which  is  on  the  defendant.*  Such  a  plea  should  be 
plea  in  verified  by  affidavit,'  and  should  expose  the  defendant's 
proper  name  as  well  as  defiy  that  he  was  known  by  the 
name  stated  in  the  indictment.*  What  particularity  is  necessary 
in  setting  forth  the  name  and  addition  of  the  defendant  has  been 
considered  in  another  place.^  Any  misnomer,  in  general,  is  nuit- 
ter  for  abatement;'  thus,  where  the  indictment  charged  the  de- 
fendant as  George  Lyons,  it  was  held  he  could  abate  it  by  showing 
his  true  name  was  George  Lynes.'  But  it  has  been  held  that  a 
foreigner  may  be  indicted  under  a  name  which  is  the  English  equiva- 
alent  of  his  name  in  his  native  tongue,  to  which  he  had  assented.^ 
A  blank  instead  of  a  name  may  be  taken  advantage  of  by  a  motion 
to  quash.* 

§  424.  Want  of  addition  is  at  common-law  ground  for  abatement,* 

though  the  proper  course  is  motion  to  quash.**    But  a 

error  In  ad-  wrong  addition  is  only  to  be  met  by  plea  in  abatement.** 

dition.         ^^j  jj^  ^^  indictment  on  the  statute  pf  Maine,  prohibit. 

ing  the  sale  of  lottery  tickets,  giving  the  accused  the  name  of  lottery 
vendor  when  his  proper  addition  was  broker,  furnishes  good  cause 
for  abatement.** 

^  Soott  V,  Soans,  3  East,  111 ;  Cknn.  1141-2,  for  forms.    Supra,  §$  9S  €t 

V.  Dedham,  16  Mass.  146 ;    Turns  v.  »eq. 

Com.,  6  Met.  (Mass.)   226  ;   CSom.  v.  *  See  supra,  §§  96  et  seq, 

Fredericks,  119  Mass.   199  ;    State  0.  «  SUte  v,  Lorey,  2  BreT.  395. 

Drurj,  13  R.  I.  540 ;  Ljnes  v.  SUte,  5  ^  Ljnes  v.  State,  5  Port.  236. 

Port.  236.    See  supra,  §§  96,  105, 119,  ^  Alexander  v.  Com.,  105  Penn.  St.  1. 

385  ;  22  Cent.  L.  J.  220,  244.  >  Supra,  §  385. 

>  Bohannon  v.  Slate,  15  Neb.  209.  *  State  v.  Hughes,  2  Har.&McH.  479  ; 
It  may  be  signed  by  the  attorney  if  veri-  1  Chit.  C.  L.  204.  See  State  v.  New- 
fled  bj  affidavit.    Ibid.  man,  2  Car.  Law  Rep.  74. 

s  O'ConneU  v.  R.,  11  CI.  k  Fin.  155 ;  ^  Supra,  §  119. 

R.  V.  Granger,  3  Burr.  1617 ;  Com.  v.  u  Supra,  §§  106, 119  ;  State  o.  Daly, 

Sayres,  8  Leigh,  722 ;  State  v.  Farr,  12  14  R.  I.  510. 

Rich.  24  ;    Wren  v.  SUte,  70  Ala.  1 ;  ^  SUte  v.  Bishop,  15  Me.  (3  Shepley) 

Bright  V,  State,  76  Ala.  96 ;  cf.  Wilson  122.    See  Com.  v.  Qark,  2  Va.  Cas. 

0.  State,  69  Ga.  225.    See  Whart.  Prec.  401.    The  plea,  however,  must  supply 
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§  425.  If  a  plea  of  misnomer  be  put  in,  the  nsnal  coarse  is  to 
re-indict  the  defendant  by  the  new  name,  without  pushing 
the  old  bill  further.*    The  prosecutor  may,  however,  if  fo^^^end- 
he  think  fit,  deny  the  plea,  or  reply  that  the  defendant  J;^^ J^  ^*J 
is  known  as  well  by  one  Christian  name  or  surname  as   dictment  in 
another,  and,  if  he  succeed,  judgment  will  be  given  for 
the  prosecution,'  or  the  prosecutor  may  demur  to  the  plea,  and  in 
cases  of  felony,  the  demurrer  and  joinder  may  be  are  tenu9^    When 
the  issue  is  joined  upon  a  plea  in  abatement  or  replication  thereto,^ 
the  venire  may  be  returned,  and  the  trial  of  the  point  by  a  jury  of 
the  same  county  proceed  vMtanter^    If  judgment  be  found  for  the 
defendant  on  the  question  of  misnomer,  this  is  no  bar  to  an  indict- 
ment for  the  same  offence  in  his  true  name.* 

It  is  not  a  good  replication  that  the  defendant  is  the  same  person 
mentioned  in  the  indictment.^ 

Two  pleas  in  abatement,  when  not  repugnant,  may  be  pleaded  at 
the  same  time.' 

§  426.  Without  leave  of  court,  which  is  granted  only  in  very 
strong  cases,  the  plea  of  not  guilty  cannot  be  withdrawn  ^^^  ^^^ 
to  let  in  a  plea  in  abatement,  for  on  principle  a  plea  of    piity,  plea 
not  guilty  admits  all  that  a  plea  in  abatement  contests,   ment  is  ^ 
and  after  a  plea  of  not  guilty,  a  plea  in  abatement  is  too   ^^  ^^' 
late.'    A  plea  in  abatement,  also,  cannot,  it  has  been  held,  be  filed 
after  a  general  continuance.*' 

the  trae  addition.    R.  v.  Cheoketa,  6  *  2  Leaoh,  478 ;    2  Hale,  238 ;  22 

M.  &  S.  88.  Hen.  8,  o.  14  ;  28  Hen.  8,  o.  1 ;  32  Hen. 

1  2  Hale,  176,  238 ;    Bnrn,   Indict-  8,  o.  3 ;  3  Inat.  27 ;  Starkie,  296. 

ment  ix. ;  Williams,  J.,  Misnomer  and  *  Com.  v.  Farrell,  105  Mass.   189  ; 

Addition,  ii. ;  Dick.  Quart.  Sess.  167.  State  v.  Robinson,  2  Lea,  114. 

*  2  Leach,  476;  2  Hale,  237,  238;  ^  Com.  v.  Dookham,  Thaoh.  C.  C.  238. 
Cro.  C.  C.  21.  See  form,  2  Hale,  237  ;  *  U.  S.  v.  Richardson,  28  Fed.  Rep. 
State  V.  Dresser,  54  Me.  569  ;  Lewis  v.  61 ;  Gray,  J. ;  Com.  v.  Long,  2  Va. 
SUte,  1  Head,  329.    See,  as  to  practice  Cases,  318.    Snpra,  §  419. 

and  evidence.  Com.  v.  Gale,  11  Gray,  *  Snpra,  §  98 ;  R.  v.  Purchase,  C.  & 

320.    Snpra,  §§  119,  385.  M.  617 ;  Com.  v.  Butler,  1  Allen,  4 ; 

•  Foster,  105 ;  1  Leach,  476 ;  and  see  State  o.  Farr,  12  Rich.  24 ;  State  v. 
snpra,  §  406.  Drurj,  13  R.  L  540 ;  Cooper  v.  State, 

<  State  V.  Lashus,  79  Me.  540.  64  Md.  40 ;  Djer  v.  SUte,  11  Lea,  509. 


10  State  V.  SwafTord,  1  Lea,  274.    See  Dyer  v.  SUte,  11  Lea,  509. 
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Ruling  for        k  433.  When  the  prosecution  is  sustained  in  an  ob- 

proseca-         .     '.  ^  ^ 

tion  on  jection  to  a  special  plea,  on  the  ground  that  it  is  defec- 
fOea  equiT-  ^^^1  ^^^^  ^s  equivalent  to  a  judgment  for  the  prosecution 
?Xm^iit     <>^  demurrer  to  the  plea.* 

on  demuT' 

^^'  VI.   AUTREFOIS   ACQUIT  OR  CONVICT. 

§  484.  It  remains  to  examine  what,  in  this  country,  form  the  most 
important  of  special  pleas,  those  of  autrefois  convict  ^  autrefois  ac- 
quit, and  once  in  jeopardy.  The  first  two  may  be  considered 
together,  the  law  applicable  to  autrefois  convict  being  generally 
applicable  to  autrefois  acquit.* 

1.  As  to  nature  of  Judgment. 

§  435.  An  acquittal  on  a  good  indictment,  even  without  the  judg- 

AcquJttai  ™®^*  ^^  *^®  court  thereon,  is  a  bar  to  a  second  prosecu- 
wUhout  tion  for  the  same  offence ;'  but  such  is  not  necessarily 
a  bar,  bat  the  case  with  a  conviction  on  which  there  is  no  judg* 
wayrcon-  ^^^nt  ;*  as  where  a  prosecuting  officer,  after  conviction, 
victions.  concedes  the  badness  of  an  indictment  and  proceeds  to 
trial  upon  a  second  ;*  where  the  case  is  pending  on  error  ;^  where 
an  indictment  was  stolen  after  verdict  of  guilty  but  before  judg- 
ment,' and  where  the  defendant  pleaded  a  decision  against  him  on 
a  plea  to  the  jurisdiction  to  a  former  indictment  for  the  same 
offence.'    Where,  however,  the  former  proceedings  remain  uncan- 

1  Com.  V.  Lannan,  13  Allen,   563.  87 ;  Com.  v.  Fraher,  126  Mass.  265  ; 

Bee  Whart.   Crlm.  Law,   9th   ed.   §§  West  v.  State,  2 -Zab.  212;  Penn.  9. 

57-8.  Haffinan,  Addia.  140 ;  State  v.  Mount, 

'  See,  for  forms  of  plea  of  autrefois  14  Ohio,  295 ;  Brennan  v.  People,  16 

acquit,  etc.,  Whart.  Preo.  1150,  etc.  111.  511 ;  State  v.  Norvell,  2  Yerg.  24  ; 

*  Infra,  §  786  and  oases  there  cited.  State  v.  Spear,  6  Mo.  644 ;  Lewis  v. 
R.  V.  Reed,  1  Bug.  L.  &  Bq.  R.  595  ;  State,  1  Tex.  App.  323 ;  though  see 
State  V.  Blden,  41  Me.  165 ;  West  v.  Preston  v.  State,  25  Miss.  383 ;  RaUkj 
SUte,  2  Zab.  212.    See  2  Rass.  on  Cr.  v.  People,  29  N.  Y.  124. 

4th  ed.  64,  note.    State  v.  Risley,  72  *  Penn.  v.  Hoffman,  Addis.  140.   In- 

Mo.  609  ;  People  v.  Horn,  70  Cal.  17.  fra,  §  453. 

The  fact  that  the  acquittal  was  pro-  *  Com.   v.  Fraher,  126  Mass.    265. 

duced  by  a  mistake  of  law  or  misoon-  See  R.  v.  Reid,  20  L.  J.  M.  C.  70  ;  Cole- 

oeption  of  fact  makes  no    difference,  man  v.  U.  S.,  97  U.  S.  630 ;  People  v. 

Infra,  §  785  ;   Hines  v.  State,  24  Ohio  Casborus,  13  Johns.  351. 

St.  134  ;  O'Brian  v.  Com.,  9  Bush,  333.  *  State  v.  Mount,  14  Ohio,  295. 

See  infra,  §§  605,  509.  ^  Gardiner  v.  People,  6  Park.  G.  R. 

*  U.  S.  V.  Herbert,  6Cranoh  C.  C.  R.  155.    Supra,  §  421. 
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celled  and  anwithdrawn,  a  verdict  of  guilty  will  sustain  the  plea  ;^ 
though  it  is  otherwise,  as  we  have  seen,  where  judgment  has  been 
arrested.'  A  plea  of  guilty,  if  outstanding,  need  not,  to  be  a  bar, 
have  a  judgment  entered  on  it.' 

§  435  a.  If  a  new  trial  be  granted,  on  the  defendant's  application, 
this  is  in  itself  no  bar  to  a  second  trial  on  the  same,  or 
on  an  amended  indictment  ;^  nor  is  a  judgment  arrested   arrested  or 
on  a  defective  indictment  a  bar  to  a  subsequent  trial  on  ^Dted  on 
a  good  indictment  for  the  same  offence.*    It  is  other-   defeod- 

0  ^  ant's  appli- 

wise,  however,  when   the    judgment  was  erroneously  cation  no 
arrested,  or  the  case  erroneously  dismissed,  by  a  court       *    ' 
having  jurisdiction,  on  a  good  indictment.' 

§  436.  How  far  a  court  has  a  right  to  discharge  a  jury  is  here- 
after considered  more  fully.    In  capital  oases,  as  will  be  Arbitrary 
seen,'  the  tendency  of  opinion  is  that  such  discharge,  un-  discharge 
less  necessary,  works  an  acquittal.'    In  misdemeanors,   rate  as 
and  sometimes  in  felonies,  the  court,  on  strong  ground  •*^^^^**^- 
shown,  may  withdraw  a  juror  or  discharge  the  jury.'    But  an 
arbitrary  discharge,  or  one  without  adequate  cause,  operates  as  an 
acquittal.*' 

1  state  V.  Parish,  43  Wis.  395.  illegal  sentence,  on  a  oonyiction  where 
'  State  V.  Sherbnrne,  58  N.  H.  535.  there  was  no  error,  there  can  be  no  new 
*  People  V.  Qoldstein,  32  Cal.  432.  trial,  bat  that  the  plea  of  autrefois  con- 
In  those  States  where  a  defendant  is  vict  is  good.     Shepherd  v.  People,  25 

held  to  be  in  Jeopardy  by  a  conviction,  N.  Y.  407.  See,  also,  Hartnng  v.  People, 

a  oonyiction  without  judgment  is  a  bar.  26  N.  Y.  167;  S.  C,   28  N.  T.  400; 

See  InA-a,  §§  490  et  seg.  Ratzkj  v.  People,  29  N.  Y.  124. 

<  Infra,  §§  465,  466,  510,  790.     See  f  Infra,  §§  487  et  seg. 

State  V.  Blaisdell,  59  N.  H.  329  ;  State  «  inf^a,  §§  490-512. 

V.  Stephens,  13  S.  C.  285  ;  Dubose  r.  *  See  Com.  v.  MoCormlck,  130  Mass. 

State,  13  Tex.  Ap.  418  ;  People  v.  Har-  61. 

disson,  61  Cal.  378.  »  Ini^a,  §§  722,  815,  821.  See  People 

s  Infra,   §   507.     And  so  of  quash-  v.  Sohoeneth,  44  Mich.  489. 

ing,  supra,  §  395 ;   R.  v,  Houston,  2  In  U.  S.  v,  Watson,  3  Benedict,  1, 

Cr.  &  D.  310;  Joy  v.  State,  14  Ind.  Judge  Blatchford  said :  <*  The  illness  of 

139.  the  district  attorney,  it  not  appearing 

0  State  V.  Elden,  41  Me.  165 ;  State  by  the  minutes  that  such  illness  oc- 

V.  Parish,  43  Wis.  495;  State  v.  Nor-  curred  after  the  Jury  was  sworn,  or 

▼ell,  2  Yerg.  24.    Infra,  §§  456-7.  that  it  was  impossible  for  the  assistant 

In  New  York,  in  1862,  in  the  Court  district  attorney  to  conduct  the  trial, 

of  Appeals,   it  was  determined   that  and  the  motion  to  put  off  the  case  for 

when  Judgment    is    reversed    for  an  the  term  being  made  by  such  assistant, 
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§  487.  To  avail  himself  of  the  plea,  the  defendant  should  produce 
Record  of  ^^  exemplification  of  the  record  of  his  acquittal  under  the 
former  public  Seal  of  the  State  or  kingdom  where  he  has  been 
to  be  pro-  tried  and  acquitted,  there  being  cases  in  which  an  ac- 
duced.  quittal  in  a  foreign  jurisdiction  is  equally  effective  for 
this  purpose  with  one  at  home.^ 

cannot  be  regarded  as  creating  a  mani-  discharged  by  the  Judge  from  giying  a 

fest  necessity  for  withdrawing  a  jnror.  verdict  after  the  trial  has  b^un,  this 

80|  too,  as  to  the  absence  of  witnesses  is  not  equivalent  to  an  acquittal,  nor 

for  the  prosecution  ;  it  does  not  appear  does  it  entitle  the  defendant  quod  eat 

by  tfie  minutes  that  such  absence  was  sine  die.    R.  v,  Charlesworth,  1  B.  &  S. 

first  made  known  to  the  law  officer  of  460 ;   9  Coz  C.  C.  44 ;   6.  C.  at  nigi 

the  government    after  the  jury  was  prti»,  2  F.  &  F.  326.     Acting  on  this 

sworn,  or  that  it  occurred  under  such  general  principle,  where  it  api>eared 

circumstances  as  to  create  a  plain  and  that  in  the  course  of  the  trial  and  dur- 

manifest  necessity  justifying  the  with-  ing  the  examination  of  witnesses  one 

drawing  of  a  juror.    The  mere  illness  of  the  jurors  had,  without  leave,  and 

of  the  district  attorney,  or  the  mere  without  it  being  noticed  by  any  one, 

absence  of  witnesses  for  the  prosecu-  left  the  jury-box  and  also  the  oourt- 

tion,  under  the  circumstances  disclosed  house,  whereupon  the  court  discharged 

by  the  record  in  this  case,  is  no  ground  the  jury  without  giving  a  verdict,  and 

upon  which,  in  the  exercise  of  a  sound  a  fresh  jury  -was  empanelled  and  the 

discretion,  a  court  can,  on  the  trial  of  prisoner  was  afterwards  tried  and  con- 

an  indictment,  properly  discharge  a  victed  before  a  fresh  jury,  it  was  held 

jury,  without  the  consent  of  the  de-  that  the  course  pursued  was  right.   R. 

fendant,  after  the  jury  has  been  sworn  v.  Ward,  17  L.  T.  N.  8. 220 ;  10  Cox  G. 

and  the  trial  has  thus  commenced.  .  .  .  C.  673;  16  W.  R.  281,  C.  0.  R.    See 

The  weight  of  all  the  authorities  on  R.  v.  Winsor,  Infra,  §  722. 

the  subject  is,  that  the  position  of  this  When  a  trial  is  brought  to  a  stand- 

case,aB  it  stood  when  the   juror  was  still  before  verdict,  by  the  dose  of  the 

withdrawn,  entitled  the  defendants,  in  term  of  the  court,  this  in  some  juria- 

the  absence  of  their  express  consent  to  dictions    is  a  necessary  discharge  of 

any  other  course,  to  a  verdict  of  ac-  the  jury,  and  the  trial  may  be  recom* 

quittal,  and  therefore  entitles  them  to  menced  at  a  subsequent  term.    Infra, 

the  action  of  the  court,  at  this  time,  on  §  513. 

their  application  to  the  same  effect.  Jury  discharged  from  Sickness  or  Sur* 

An  order  will,  therefore,  be  entered,  prise, — ^The  discussion  of  this  question 

declaring  that  the  proceedings  on  the  falls  more  properly  under  a  subsequent 

former  trial  are  held  to  be  equivalent  head.    Infra,  §  508. 

to  a  verdict  of  not  guilty,  and  dis-  ^  Infra,  §  481 ;  Hutchinson's  case,  3 

charging  the  defendants  and  their  bail  Keb.  785  ;  and  see  Beak  v.  Thyrwhit, 

from  further  liability  in  respect  of  the  3  Mod.  194  ;  1  Show.  6 ;  Bull.  N.  P. 

indictment."  245  ;  R.  9.  Roche,  1  Leach,  134 ;  People 

But  in  England,  where,  in  case  of  v.  King,  64  Cal.  338 ;  Whart.  Crim.  Ev. 

misdemeanor,  the  jury  is  improperly,  §  153« 
and  against  the  will  of  a  defendant, 
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§  438.  The  court,  however,  must  have  been  competent,  having 
jurisdiction,^  and  the  proceedings  regular.'    Thus,  a  con- 
viction of  a  breach  of  the  peace  before  a  magistrate,  on  most^have 
the  confession  or  information  of  the  offender  himself,  is  ^f^joris- 

diction. 

no  bar  to  an  indictment  by  the  grand  jury  for  the  same 
offence.'  Again,  an  acquittal  by  a  jury,  in  a  court  of  the  United 
States,  of  a  defendant  who  is  there  indicted  for  an  offence  of  which 
that  court  has  no  jurisdiction,  is  no  bar  to  an  indictment  against  him 
for  the  same  offence  in  a  State  court.^  It  is  also  no  bar  that  the 
defendant  has  before  been  acquitted  or  convicted  of  the  same  offence 
before  a  court  of  the  same  State,  where  the  offence  is  one  of  which 
the  court  has  not  jurisdiction.'  Thus,  a  former  examination  before 
a  magistrate,  and  a  discharge  upon  a  complaint  under  the  New 
Hampshire  Bastardy  Act,  do  not  bar  further  proceedings,  as  the 
magistrate  has  strictly  no  power  to  try,  but  only  to  examine  and 
discharge  or  to  bind  over.'  But  where  a  justice  has  jurisdiction, 
a  conviction  or  acquittal  before  him  is  a  bar,  although  the  proceed- 
ings before  the  justice  were  so  defective  that  they  might  have  been 
reversed  for  error .^ 

§  439.  It  has  been  ruled  in  Tennessee  that  an  acquittal  by  a 
federal  court-martial,  established  by  act  of  Congress  for  the  punish- 

1  R.  V.  Bowman,  6  G.  &  P.  337 ;  'See  Com.  v.  Bosworth,  113  Mass. 

Com.  V.  Meyers,  1  Va.  Cas.  188 ;  SUte  200 ;  Finlej  v.  State,  61  Ala.  201. 

V.  Hodgkins,  42  N.  H.  476 ;   Com.  v.  *  Com.  v.  Alderman,  4  Mass.  477. 

Goddard,  13  Mass.  466 ;  Com.  v.  Peters,  See  State  v.  Morgan,  62  Ind.  36.    Infra, 

12  Met.  387 ;  Canter  v.  People,  38  Ho^.  §  440. 

(N.  T.)  Pr.  91 ;  Dunn  v.  SUte,  2  Pike,  *  Com.  r.  Peters,   12  Met.  (Mass.) 

229  ;  Campbell  v.  People,  109  111.  438 ;  387.    See  Whart.  Crim.  Law,  9th  ed. 

SUte  V.  OdeU,  4  Blackf.  166  ;  O'Brian  §§  471  et  »eq. 

V,  State,  12  Ind.  369 ;  SUte  v.  Morgan,  ^  Com.  v,  Goddard,  13  Mass.  465  ; 

62Ind.35;Foastv.State,86Tenn.362;  SUte  v.  Payne,  4  Mo.  376;   SUte  v. 

oyermling  Fonst  v.  State,  12  Lea,  404 ;  OdeU,  4  Blackf.  166 ;  Rector  v.  SUte,  1 

State  V.  Nicholson,  72  Ala.  176 ;  StaU  Eng.  (Ark.)  187. 

V.    Nichols,    38     Ark.    660 ;    Norton  *  Marston  v.  Jenness,  11  N.  H.  156* 

V.    StaU,    14    Tez.    387 ;    SUU    v.  See  Hartley  v.  Hindmarsh,  C.  R.  1  C. 

Fajne,  4  Mo.  376 ;  Montross  v.  BUU,  P.  663.   Infra,  §  440. 

61  Miss.  421;  Thompson 'v.  SUU,  6  ^  Steyens  v.  Fassett,  27  Me.  266; 

Neb.  102.  See  Mikels  v,  SUU,  3  Heisk.  Com.  i;.  Load,  3  Met.  (Mass.)  328.   See 

321.    As  to  Judgment  in  nnanthorised  SUU  v,  Thornton,  37  Mo.  360 ;  Com.  v, 

term,  see  infra,  §  613.  Miller,  6  Dana,  320.     Compare  cases 

cited  snpra,  §  436,  and  infra,  §  440. 
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ment  of  offences  against  the  United  States,  is  no  bar  to  an  indict- 
ment for  murder  under  the  laws  of  the  State  of  Tennes- 
by  court?*  see.'  And  it  has  been  said  by  two  eminent  attorneys- 
martial  no  general  (Legaro  and  Cushing),  that  proceedings  by  State 
tribunals  are  no  bar  to  courts-martial  instituted  by  the 
military  authorities  of  the  United  States.'  The  tribunals  are  co(>rdi- 
nate  when  there  is  no  legislation  giving  courts-martial  exclusive  juris- 
diction.' At  the  same  time  the  judgment  of  a  court-martial  may  con- 
stitute res  adjudieata^  so  far  as  concerns  the  government  by  which 
it  is  pronounced.^  And  a  judgment  of  conviction  by  a  military 
court,*  established  by  law  in  an  insurgent  State,  is  a  bar  to  a  sub- 
sequent prosecution  by  a  State  court  for  the  same  offence.' 

§  440.  A  police  summary  conviction  for  breach  of  a  municipal 
And  BO  of  ordinance  is  not  a  bar  to  a  prosecution  by  the  State  for 
police  or       a  breach  of  the  public  peace,'  or  for  keepins  a  saminir- 

munlcipal      ,  ^  .      ^         .\.        !      ..  r       ^  u- 

conviction     house ;'  uor  IS  a  conviction  m  the  name  of  a  township, 
or  acquittal.  ^  recover  a  penalty,  a  bar  to  proceedings  by  indictment 

« 

1  state  V.  Rankin,  4  Cold.  (Tenn.)  the  military  authorities  of  the  United 

145.     See  Whart.  Confl.  of  L.  §§  934,  States,  to  be  dealt  with  as  required  by 

935 ;  Brown  v.  Wadsworth,  15  Vt.  170.  law  on  the   judgment  of   the  court- 

Supra,  §  443.  martial.  See,  also,  Woolly  v,  U.  S.,  20 

s  30pin.  Attj.-Gen.  750 ;  6  Ibid.  413.  Law  Rep.  631 ;  U.  S.  v.  Reiter,  4  Am. 

*  U.  S.  V.  Cashiel,  1  Hugh.  552.  Law  Reg.  534.    Supra,  §  283. 

*  Dynes  v.  Hoover,  20  Howard  U.  S.  ^  Rogers  v.  Jones,  1  Wend.  261 ;  Pea- 
65  ;  Woolley  v,  U.  S.,  20  Law  Rep.  631 ;  pie  v.  Stevens,  13  Wend.  341 ;  Howe  v. 
U.  S  V.  Reiter,  4  Am.  Law  Reg.  N.  S.  Plainfield,  8  Vroom,  150 ;  Levy  v. 
534 ;  Hefferman  v.  Porter,  6  Cold.  391.  SUte,  6  Ind.  281 ;  Greenwood  o.  SUte, 

B  As  to  distinction  between  military  6  Baxt.  567 ;  Severin  r.  People,  37  111. 

courts  and  oourts-martial,  see  Whart.  414 ;  State  v,  Oleson,  26  Minn.   507 ; 

Crim.  Law,  9th  ed.  §§  294-5.  SUte  v.  Lee,  29  Minn.  445 ;  SUte  v. 

0  Coleman  v.  State,  97  U.  S.  509.  In  Bergman,  6  Oregon,  341.  But  see 
this  case  it  was  said  by  Field,  J.,  that  contra,  State  v,  Thornton,  37  Mo.  360  ; 
while  the  plea  of  former  conviction  was  Preston  v.  People,  45  Mich.  486  ;  State 
not  a  proper  plea  in  the  case,  as  it  ad-  v.  Williams,  11  S.  C.  292 ;  State  v» 
mitted  the  jurisdiction  of  the  SUte  Hamilton,  3  Tex.  Ap.  643. 
court  to  try  the  offence  if  it  were  not  The  distinction  between  police  and 
for  the  former  conviction,  yet  such  State  prosecutions  is  considered  in 
irregularity  would  not  prevent  the  Whart.  Crim.  Law,  9th  ed.  §  23  a.  On 
courts  giving  effect  to  the  objection  the  topic  in  the  text,  see  Cooley  Const, 
attempted  to  be  raised.  The  judgment  Lim.  199  ;  1  Am.  Law  J.  49. 
of  the  Supreme  Court  of  Tennessee,  ^  Robbins  v.  People,  95  111.  175 ; 
sustaining  a  conviction  of  the  defend-  Greenwood  v.  State,  6  Baxt.  507 ;  John- 
ant,  was  therefore  reversed,  and  de-  son  v.  State,  59  Miss.  543 ;  see  Com.  v. 
fendant  ordered  to  be  delivered  up  to  Bright,  78  Ey.  238. 
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in  the  name  of  the  State. ^    A  discharge  by  such  a  police  magistrate 
is  a  fortiori  no  bar  to  proceedings  by  the  State.'    The  reasons 

1  Wragg  V,  Penn  Township,  94  lU.  23.  nnder  a  oitj  ordinance  and  at  the  same 
In  this  case,  Dickey,  J.,  said : —  time  under  the  general  law.  Mayor  r. 
''The  decisions  on  this  sabject  by  Allaire,  14  Ala.  400.  In  Indiana  the 
the  courts  of  the  several  States  are  ap-  rale  used  to  be  the  same  as  it  is  now  in 
parently  in  hopeless  conflict  with  each  Missouri,  but  in  Ambrose  v.  State,  6 
other.  Dillon  on  Municipal  Corpora-  Ind.  351,  it  was  modified,  and  the  court 
tions,  §  301,  says :  '  Hence  the  same  there  held  that  a  single  act  might  con- 
act  comes  to  be  forbidden  by  general  stitute  two  offences — one  against  the 
statute  and  by  the  ordinance  of  a  mu-  State  and  one  against  the  municipal 
nicipal  corporation,  each  providing  government.  And  in  Waldo  v.  Wallace, 
a    separate     and     different    punish-  12  Ind.  582,  it  was  held  *that  each 

ment But  can   the   same    act  might  punish  in  its  own  mode,  T)y  its 

be  twice  punished,  once  under  the  ordi-  own  officers,  the  same  act  as  an  offence 

nance  and  once  under  the  statute?  The  against  each.' "   S.  P.  Robbins  v.  Peo- 

cases  on  this  subject  cannot  be  recon-  pie,  95  111.  178 ;   Hankins  v.  People, 

oiled.    Some  hold  that  the  same  act  106  111.  628 ;   Purdy  v.  State,  68  Ga. 

may  be  a  double  offence,  one  against  295 ;  and  to  same  effect  McLoughlin  v. 

the  State  and  one  against  the  corpora-  Stevens,  2  Cranch  C.  C.  149 ;   Polinsky 

tion.    Others  regard  the  same  act  as  v.  People,  11  Hun,  393.    See  S.  C,  73 

constituting  a  single  offence,  and  hold  N.  Y.  65.    Infra,  §  158.    The  position 

that  it  can  be  punished  but  once,  and  in  the  text  is  objected  to  in  4  Crim. 

may  be  thus  punished  by  whichever  Law  Mag.  496. 

party  first  acquires  Jurisdiction.'    lo  In  any  view  when  a  police  court 

Georgia  and  Louisiana  it  is  held  that  a  has  no  power  to  enter  a  final  criminal 

municipal  corporation  has  no  power  to  Judgment,  such  action  is  a  nullity, 

enact  an  ordinance  touching  an  offence  State  v.  Morgan,  62  Ind.  35 ;  Bigham 

punishable  under  the  general  law  of  v.  State,  59  Miss.  529 ;   see  State  v. 

the  SUte.   Mayor  v.  Hussey,  21  Ga.  80.  Curtis,  29  Kan.  384.    The  magistrate's 

In  Rice  v.  State,  3  Eans.  141,  the  court  Judgment  is  not  conclusive  to  the  effect 

say :    '  It  is  not  necessary  in  this  case  that  the  crime  is  one  of  which  he  has 

to  decide  whether  both  the  State  and  Jurisdiction.      Com.    v,    Gk)ddard,    13 

the  city  can  punish  for  the  same  act ;  Mass.  456  ;  Com.  v.  Curtis,   11  Pick, 

but  we  have  no  doubt  that  the  one  134. 

which  shall  first  obtain  Jurisdiction  of  Under  the  Virginia  practice,  a  dis- 

the  person  of  the  accused  may  punish  charge   by  an   examining  court  of  a 

to  the  extent  of  its  power.'  In  Missouri  prisoner  committed  on  a  charge  of  fel- 

the  rule  is  clearly  announced  that  the  ony  is  npt  a  bar  to  another  prosecution 

same  act  can  be  punished  but  once,  for    the   same  offence,   except    when 

and  that  a  conviction  under  a  city  or-  the  record  shows  that  the  discharge 

dinance  may  be  pleaded  in  bar  to  an  was  upon  an  examination  of  the  facts 

indictment  under  the  State  law.   State  charged.   McCann's  case,  14  Grat.  570. 

V.  Cowan,  29  Mo.  330."    So,  also.  State  '  Garst,  in  re,  10  Neb.  78;  see  Com.  v. 

V.  Thornton,  37  Mo.  360.    **  In  Alabama  Hamilton,  129  Mass.  479;  Wolverton 

the  rule  is  the  other  way,  and  it  is  held  v.  Com.,  75  Va.  909 ;  White  v.  State,  9 

that  the  same  act  may  be  punished  Tex.  Ap.  390. 
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given  for  this  conclusion  are  (1)  that  in  the  nature  of  things  an 
offence  against  a  municipality  is  of  a  different  type  from  an  offence 
against  the  State,  and  subject  to  a  distinct  mode  of  punishment ; 
and  (2)  that  as  two  distinct  sovereignties  («.  g.^  State  and  Federal) 
may  prosecute  successively  for  different  aspects  of  the  same  offence, 
so  different  aspects  may  be  prosecuted  successively  by  State  and 
municipal  authority.' 

§  441.  Where  a  concurrent  jurisdiction  exists  in  different  tribu- 
Of  courts  ^^IS)  ^^  ^^^  fi^^  exercising  jurisdiction  rightfully  ac- 
airrcnt^jn^  ^^^^  ^^^  control  to  the  exclusion  of  the  other.*  Hence 
risdicUon,  -^where,  after  indictment  and  before  trial  in  a  court  hav- 
flret  actinff  ing  jurisdiction,  the  case  was  brought  before  a  justice  of 
h«8c<mtax) .  ^^  peace  having  jurisdiction  of  the  same  offence,  and 
before  him  the  offender  was  tried  and  sentenced,  the  court  held  that 
the  conviction  and  sentence  were  no  bar  to  the  indictment.'  The 
same  position  applies  to  prosecutions  for  piracy,  in  which  the  sover- 
eign who  first  tries  the  offender  absorbs  the  jurisdiction.^ 

1  See  infra,  §441;  Whart^Crim.  Law,  Confl.    of   L.  §    933;    Robinson,    ez- 

9th  ed.  §  273 ;  Lewis  v.  State,  21  Ark.  parte,  6  McLean,  355  ;   Putney  v.  The 

209  ;  State  r;.  Sly,  4  Or^.  277  ;  Hnghes  Celestine,  4  Am.  L.  J.  164 ;   Com.  r. 

V.  People,  8  Col.  536.  Goddard,  13  Mass.  455  ;  SUte  v.  Dayis, 

s  Whart.  Confl.  of  L.  §  933 ;    Com.  1  Sonth.   311 ;    State  v.  Plankett,  3 

V.  Cunningham,  13  Mass.  245  ;  Mize  v.  Harrison  (N.  J.),  5  ;  State  r.  Simonds, 

State,  49  Ga.  375  ;  State  i?.  Simonds,  3  3  Mo.  414  ;  Trittipo  v.  SUte,  10  Ind. 

Mo.  414  ;  Trittipo  v.  State,  10  Ind.  343 ;  343  ;   13  Ind.  360 ;  MarshaU  v.  SUte, 

13  Ind.  360.     But  see  State  v.  Tisdale,  6  Neb.  121.    ^  Ne  bis  in  idem,'  is  the 

2  Dey.  &  B.  159.  As  to  conflicting  par-  Roman  maxim  in  this  relation,  having 

dons,  see  Infra,  §  537.  the    same    meaning    as    the    English 

*  Burdett  v,  SUte,  9  Tex.  43.  And  doctrine  that  no  man  shall  be  placed 
see  Com.  v.  Miller,  5  Dana,  320.  As  to  twice  in  Jeopardy  for  the  same  offence ; 
conflicting  Jurisdiction  of  Federal  and  and  though  this  maxim  is  based  on 
SUU  courts  see  Whart.  Crim.  Law,  9th  the  Roman  theory  of  the  union  of  all 
ed.  §§  265,  266,  289.  nations  under  one  imperial  head,  yet 

*  See  U.  S.  V.  The  Pirates,  5  Wheat,  it  must  be  allowed  now  to  prerail  in 
184.  all  cases  where  concurrent  courts  deal 

'*  When  two  courts  have  concurrent  with  the  same  subject  matter  under 

criminal  Jurisdiction,''  so  it  is  else-  the  same  common    law.      It  is  here 

where  stated,   ''the  court  that  first  that  the  difficulties  spring  up,  when 

assumes  this  Jurisdiction  over  a  par-  the  question    arises  as    to  the  effect 

ticular  person  acquires  exclusive  con-  of  the  conviction   or  acquittal  of  a 

trol,  so  that  its  Judgments,  if  regularly  defendant  in  a  foreign  court,  under  a 

rendered,  are  a  bar  to  subsequent  ac-  distinct  Jurisprudence, 

tion  of  all  other  tribunals.    Whart.  **  Had  the  foreign  court  Jurisdiction 
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§  442.  An  offence,  however,  may  have  two  aspects,  so  that  oner 
sovereign  may  punish  it  in  the  first  aspect,  and  ahother  in  the  sec- 
over  the  offenoe  in  qnestion  f  If  it  for  this  offenoe  elsewhere.  This,  in- 
had  not,  the  law  undoubtedly  is  that  deed,  seems  to  be  a  necessary  oorol- 
its  action  is  a  nullity.  Even  an  ao-  lary  of  the  doctrine  accepted  even  by 
quittal  in  a  court  of  the  United  States  the  English  common  law,  that  every 
has  been  prononnced  by  the  Supreme  person  is  subject  to  the  penal  laws  of 
Court  of  Massachusetts  to  be  a  nullity  the  State  in  which  he  is  resident,  even 
in  a  case  where,  in  the  opinion  of  the  though  he  owes  allegiance  to  another 
latter  court,  the  former  had  no  juris-  country.  But  it  is  necessary,  to  make 
diction.  Com.  t?.  Peters,  12  Met.  387.  such  a  punishment  a  satisfaction,  and 
But  who  is  to  judge  of  the  question  a  bar  to  a  future  trial,  that  it  should 
of  jurisdiction?  Suppose  a  German  be  complete,  and  should  have  been 
court,  in  exercise  of  the  cosmopolitan  executed  to  its  full  extent.  Punish- 
surveillance  which  is  established  in  ment  only  partially  submitted  to  is 
some  parts  of  Oermany  (Whart.  Confl.  only  a  defence  pro  tanto.  It  is  cer- 
of  L.  §  885),  should  try  an  American  tain,  also,  that  in  offences  against  the 
in  Germany  for  an  assault  committed  State's  own  sovereignty,  the  judgment 
on  another  American  in  New  York,  of  a  foreign  court  would  be  no  bar  to  a 
Would  the  judgment  of  the  German  prosecution.  Ibid.  See  Halleck's  Int. 
court  in  this  respect  be  final  f  Cer-  Law,  175  Woolsey,  §  77 ;  H61ie, 
tainly,  by  the  tests  of  the  English  Traits  de  rinstruction  Criminelle,  p. 
common  law,  it  would  not.     Neither  621. 

in  England  nor  in  the  United  States  "  With  acquittals,  however,  another 
would  the  assumption  of  German  courts  course  of  reasoning  obtains.  It  is  true 
to  exercise  extra-territorial  jurisdlo-  that  an  acquittal  in  the  forum  delicti 
tion  of  this  kind  be  tolerated.  And  commissi  is  viewed,  when  the  proceed- 
yet  this  is  a  different  question  from  ings  are  regular  and  the  issue  of  fact 
that  which  would  arise  if  an  Amer-  made,  as  conclusive  on  the  question  of 
ican  citizen  should  be  bona  fids  ar-  the  local  criminality  of  the  offence 
rested  and  punished  by  a  German  charged  (Bar,  §  143,  p.  560,  argues 
court,  exercising  a  jurisdiction  for  such  an  acquittal  is  to  be  regarded  as  a 
which  it  has  at  least  a  respectable  Ux  generalis  that  the  case  was  not 
show  of  international  authority.  Could  penal)  ;  though  it  would  not  prevent  a 
such  an  offender  be  a  second  time  foreign  sovereign  from  prosecuting  for 
punished  for  this  offenee  f  It  would  offences  against  himself.  But  an  ac- 
seem  not,  as  a  legitimate  result  of  the  quittal  in  the/orum  domicilii  would  only 
maxim,  Ne  bis  m  idem.  So  far  as  con-  be  regarded  as  conclusive  when  it 
oems  penal  international  law,  this  should  appear  to  have  been  rendered 
maxim,  as  to  offences  of  which  the  by  a  court  having  local  jurisdiction 
prosecuting  State  has  international  after  a  fair  trial.  Certainly,  while  a 
jurisdiction,  may  be  viewed  as  at  least  judgment  of  a  court  dslicH  commissi 
establishing  the  position  that  if  a  per-  would  be  final,  to  the  effect  that  the  act 
son  is  tried  by  a  government  to  which  in  question  was  not  penal  in  that 
he  is  corporeally  subject,  he  cannot,  country,  no  extra-territorial  force  can 
after  punishment  by  that  government  be  assigned  to  a  decision  of  the  Judex 
for  a  particular  offence,  be  punished  Domicilii,  unless  he  has  international 
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ond.^  Thus,  uttering  of  forged  coin  may  be  punished  by  a  State 
as  a  cheat,'  and  by  the  federal  government  as  forgery.' 
haviog  difi-  In  such  cascs,  it  is  argued  by  a  late  able  federal  judge 
pects  wpa-  (Grrier,  J.),  that  one  judgment  cannot  be  pleaded  in 
rate  gov-      y^^^  f^  ^q  other.*    But  this  is  to  be  taken  subject  to  the 

em  men  to  .  ^  •* 

may  prose-  qualifications  hereinbefore  expressed.  If  the  charges  be 
identical,  then  the  court  first  seizing  jurisdiction  absorbs 
the  offence.*  If,  however,  the  offence  is  one  capable  of  being  broken 
into  sections,  or  is  in  one  sense  aimed  at  one  sovereign,  in  another 
sense  against  another  sovereign,  then  each  sovereign  may  inde- 
pendently prosecute  for  the  ingredient  or  phase  by  which  such  sov- 
ereign is  distinctively  offended.'    In  such  case,  however,  the  second 

Jnrisdiotion.    The  Judgment,  in  snoh  a  when  the  oonflict  iB  between  the  conrt 

case,  coald  not  be  regarded  as  barring  of  domioil  and  the  court  of  the  State 

a  prosecution  in'  the  fortan  delicti  com-  where  the  offence  was  oommttted. 

missi.'*    See  Whart.  Confl.  of  L.  §§  905,  i  Whart  Crim.  Law,  §§  266,  293  ;  U. 

914,  934,  935,  938.  8.  v.  Wells,  15  Int.  Rev.  Rec.  56  ;  U. 

By  the  New  York  Penal  Code  of  S.  v.  Cashiel,  1  Hughes,  552 ;  see  criti- 

1882,  §  679,  a  foreign  conviotion  or  ac-  oism  on  this  position  in  4  Cent.  L.  J. 

quittal  is  a  bar  to  a  trial  in  New  York  498. 

for  the  same  act  or  omission.  *  Fox  v,  Ohio,  5   How.  U.  S.  410. 

"  A  person  living  under  two  govern-  See  Whart.  Crim.  Law,  9th  ed.  §§  264- 

ments  or  jurisdictions,  as  does  e^ery  283. 

inhabitant  of  the  States  of  this  Union,  That  a  fraudulent  act  hj  a  bankrupt 

maj  commit  two  crimes  hy  doing  a  is  made  indictable  under  the  Federal 

single  act — one  against  the  State  and  Bankrupt  Act  does  not  preclude  its 

the  other  against  the  United  States,  prosecution  under  a  State  statute  as  a 

And  in  such  case  the  conviction  or  ao-  cheat  by  false  pretences,  see  Abbott  v. 

quittal  of  the  one  crime,  in  a  forvm  of  State,  75  N.  Y.  602. 

the  State,  is  no  bar  to  a  prosecution  for  *  U.   8.  v.  Marigold,  9  How.  U.  S. 

the  other  in  a  forum  of  the  United  560. 

States."    Beady,  J.,  U.  S.  v.  Barnhart,  <  Moore  v.  Illinois,  14  How.  U.  8.  13. 

10  Sawyer,  497.  See  infra,  §£  467-8. 

The  question  of  conflict  of  Jurisdic-  >  See  People  v.  West  Chester,  1  Par- 

tion    in    such   cases  is  discussed   in  ker  C.  R.  659.    In  U.  S.  r.  Barnhart, 

Whart.  Crim.  Law,  9th  ed.  §§  264-  10  Sawyer,  491 ;   6  Crim.  Law  Mag. 

283.    Mr.  Wheaton  tells  us  that  a  sen-  201,  it  was  held  that  a  former  acquittal 

tence  of  acquittal  or  conviction  "  pro-  in  a  State  court  of  killing  an  Indian 

nounced  under  the  municipal  law  of  on  an  Indian  reservation,  was  not  a 

the  State  where  the  supposed  crime  was  bar  to  a  prosecution  in  a  Federal  court, 

committed,  or  to  which  the  supposed  This,  however,  can  only  be  sustained 

offender  owed  allegiance,"  is  a  bar  to  on  the  ground  that  the  State  court  had 

a  prosecution  in  another  State.    This,  no  Jurisdiction, 

however,  leaves  the  matter  unsettled  <  Whart.  Crim  Law,  9th  ed.  §  293. 
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profiecuting  sovereign  should  only  impost  such  a  punishment  as, 
with  that  already  inflicted,  would  be  an  adequate  penalty  for  the 
aggregate  offence*^  If  the  punishment  imposed  by  the  sovereign 
first  prosecuting  be  adequate,  then  the  second  should  interpose  a 
nolle  proaequi  or  pardon.  Supplementary  ytfmc2i<?ft<m  is  in  such 
cases  to  be  maintained,'  but  cumulative  punishment  avoided  by  in- 
terposition of  executive  clemency.  This  is  the  course  advised  by 
the  German  jurists  just  quoted,  and  is  substantially  approved  by 
the  late  Chief  Justice  Taney.' 

§  443.  At  the  same  time,  what  is  here  said  must  be  taken  in  con- 
nection with  the  conflict  of  opinion  heretofore  noticed  as  to  the  ab- 
sorptive character  of  federal  statutes.^ 

It  should  be  added,  that  where  a  conspiracy  is  spread  over  sev- 
eral sovereignties  each  sovereign  may  prosecute  for  the  overt  act 
which  is  an  infraction  of  its  owii  laws.' 

§  444.  A  person  may  be  indicted  for  an  assault  committed  in 
view  of  the  court,  though  previously  fined  for  the  con- 
tempt.*   The  plea  of  "  atUrefois  convict''^  shall  not  avail  £^^" 
him,  because  the  same  act  constitutes  two  offences :  one  contempt 
violates  the  law  which  protects  courts  of  justice,  and 
stamps  an  efficient  character  on  their  proceedings ;  the  other  is 
levelled  against  the  general  law,  which  maintains  public  order  and 
tranquillity.'    Thus,  where  General  Houston  had  been  punished 
by  the  House  of  Representatives  for  a  contempt  and  breach  of 
privilege,  it  was  held  that  the  action  of  the  house  was  no  bar  to 
an  indictment  for  an  assault  growing  out  of  the  same  transac- 
tion.* 


1  See  Hendrich  v.'  Com.,  6  Leigh,  «  R.  o.  Lord  OsnUton,  2  Stra.  1107. 

707 ;  Marahall  v.  State,  6  Neb.  120.  See  People  v.  Mead,  92  N.  Y.  415  ;  in- 

*  See  PhUlipe  v.  People,  55  III.  430 ;  fra,  §§  948,  973. 

Campbell    v.    People,    109    111.    565 ;  ^  SUte  v.  Yancey,  1  Car.  L.  R.  519. 

Marshall  v.  State,  6  Neb.  121 ;  State  v.  Infra,  §  973 ;  and  see  State  v.  Woodfin, 

Adams,  14  Ala.  486.  5    Ired.  199 ;    State   v.  WilUams,    2 

*  U.  S.  V.  Amj,  14  Md.  152,  n. ;  4  Speers,  26. 

Qnart.  L.  J.  163 ;  Whart.  Crim.  Law,  ^  See  Opinion  of  Mr.  BuUer,  Attor- 

9th  ed.  §§  264-283,  287  et  uq.,  293.  ney-Qeneral  of  the  United  SUtes,  2 

*  See  Whart.  Crim.  Law,   9th  ed.  Opinions   of    the    Attorneys-General, 
$§  264  et  9eq.  958.    The  details  are  given  in  Hoos- 

»  Bloomer  v.  State,  48  Md.  321.  ton's  Life,  by  Crane  (1884),  p.  43. 
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§  445.  Proceedings  on  habeas  corpus  are  not  ordinarilj  a  bar. 

It  is  true  that  a  person  discharged  under  the  Habeas 
^orm^^^     (7(wyM»  Act  of  South  Carolina,  from  prison,  having  been 

committed  on  a  charge  of  murder,  has  been  held  to  be 
protected  thereby  from  a  subsequent  prosecution  on  the  same  charge.^ 
This,  however,  is  not  the  general  rule.'  A  fortiori  a  discharge  at 
a  preliminary  examination  is  no  bar.^ 

§  446.  If  a  man  be  committed  for  a  crime,  and  a  bill  preferred 

against  him  is  ignored  by  the  grand  jury,  he  is  still  liable 
and  quash,  to  be  indicted  for  the  same  offence  on  new  evidence,^  or 
ing  no  bar.  ^^^^  ^^  ^^  sskmid  evidence,*  diough  the  sending  up  a  sec- 
ond bill  after  an  iffnoramusj  is  an  extreme  act  of  prerogative, 
subject  to  the  revision  of  the  court.^  The  same  is  the  case  with 
quashing,^  even  after  motion  for  a  new  trial,  when  the  indictment  is 
defective  .• 

§  447.  The  entry  of  a  nolle  prosequi  by  the  competent  authority 

does  not  in  itself  operate  as  an  acquittal  of  the  charge 
noiu  pro-  contained  in  the  indictment  on  which  the  nolle  prosequi 
dUsmifiMi.     ^®  entered.*    The  nolle  prosequi^  indeed,  unless  vacated 

in  the  same  term  by  leave  of  court,  destroys  the  efficiency 

1  state  V.  Fley,  2  Brev.  338.  •  SUte  v.  Clark,  32  Ark.  231.    Iikfra, 

s  Milbarn,   ez   parte,   9    Pet.   704 ;  §  457. 

Tates  p.  Lansing,  5  Johns.  282;  Mc-  In  a  California  case,  after  the  de- 

Cann's  case,   14  Grat.   570 ;   State  v.  fendant  had  been  bound  to  answer  hj 

Weatherspoon,  88  N.  C.  18.  a  Justice  of  the  peace  for  a  felonj,  and 

'  State  17.  Jones,  16  Eans.  608.  the  grand  jury  recommended  that  it  be 

*  State  i;.  Harris,  91  N.  C.  656.  referred  to  the  next  grand  jury,  and 
<  2  Hale,  243-6  ;  2  Hawk.  c.  35,  s.  the  county  court  then  ordered  that  the 

6  ;  R.  v.  Newton,  2  M.  &  Rob.  503  ;  defendant  be  discharged  from  custody, 

Com.  V,  Miller,  2  Ash.  61 ;   State  i^.  this  order  was  held  not  a  bar  to  another 

Harris,  91  N.  C.  656 ;  Clarke,  ex  parte,  prosecution  of  the  defendant  for  the 

54  Cal.  412 ;  Job,  ex  parte,  17  Nev.  184.  same  offence.    Ex  parte  Cahill,  52  Cal. 

See  supra,  §  373  ;  and  see  Christmas  v.  463. 

State,  53  Ga.  81.  •  U.  B.  r.  Stowell,  2  Curt.  C.  C.  170; 

•  Supra,  §  373.  That  a  second  bill  U.  S.  v.  Shoemaker,  2  McLean,  114 ; 
on  the  same  evidence  will  be  quashed.  State  v.  Chapman,  52  Yt.  313 ;  Com.  v, 
see  Richards  v.  State,  22  Neb.  145.  Wheeler,  2  Mass.  172 ;  Com.  v.  Tuck, 

7  Supra,  §§  385  et  aeq,,  392 ;  U.  S.  v.  20  Pick.  356 ;  Bacon  v.  Towne,  4  Cush. 

Nagle,  17  Blatch.  258 ;  Com.  v.  Bres-  234  ;  State  v.  Main,  31  Conn.  572 ;  State 

sant,  126  Mass.  246 ;  Weston  v.  State,  v.  Garvey,  42  Conn.  232;  Gardiner  v, 

63  Ala.  155  ;  State  v.  Taylor,  34  La.  An.  People,  6  Parker  C.  R.  155  ;  Patterson 

978  ;  People  v,  Varnum,  53  Cal.  630.  v.  State,  70  Ind.  341 ;  Com.  v.  Lindsay, 
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of  the  indiotment  on  which  it  is  entered.^  It  does  not  bar,  however, 
new  proceedings,  except  when  it  is  entered  when  the  jury  has  been 
actually  empanelled,  in  which  case,  if  the  defendant  refuse  to  consent 
or  if  (in  some  jurisdictions)  he  be  put  in  jeopardy  of  his  life  by 
the  jury  being  charged,  or  if  the  entry  be  made  after  the  evidence 
closes,  the  entry  operates  as  an  acquittal  ;*  though  it  may  be  other- 
wise in  cases  where  the  defendant  was  not  in  jeopardy,  and  where 
the  local  law  authorizes  a  nolle  prosequi  during  trial,'  and  where 
the  defendant,  though  entitled  to  do  so,  did  not  demand  an  acquittal.^ 

2  Va.  Gas.  345 ;  Wortham  v.  Com.,  6  *  U.  S.  v.  Farrtng,  4  Graoch  G.  G. 

Rand.  669 ;  SUte  v.  McNeil,  3  Hawks,  465 ;  U.  8.  v.  Shoemaker,  2  McLean, 

183 ;  State  v.  Thornton,  13  Ired.  256 ;  114 ;  State  v.  Roe,  12  Vt.  93 ;  State  v. 

State  V.  McKee,  1  Bailey,  651 ;  State  v.  Smith,  49  N.   H.  155  ;  Gom.   v.  Gk)od- 

Haskett,  3  Hill  S.  G.  95  ;  State  v.  Black-  enough,  Thaoher's  G.  G.  132  ;  Gom.  r. 

well,  9  Ala.  75 ;  Aaron  v.  State,  39  Ala.  Kimball,  7  Oraj,  328 ;  Gom.  v.  Tuck, 

75 ;  Winston,  ez  parte,  52  Ala.  419 ;  20  Pick.   356 ;    People  v.   Barrett,   2 

Walker  v«  State,  61  Ala.  30 ;  Glarke  r.  Gaines,  304 ;   People   v,  Vanhorne,  8 

State,   23  Miss.   261;   Donaldson,   ex  Barb.  1 58 ;  McFadden  v.  State,  23  Penn. 

parte,  44  Mo.  149  ;  State  v.  Patterson,  St.  12 ;  Monnt  v.  State,  14  Ohio,  295 ; 

73  Mo.  695 ;  Gom.  v.  Thompson,  3  Litt.  Baker  v.  State,  120hioSt.  214;  Weinzor- 

284;  State  v,  Omsbj,  8  Rob.  La.  583  ;  pflin  r.  State,  7  Blackf.  186;  Barker  v. 

Williams  v.  State,  57  Ga.  478  ;  Brown  Stata,  8  Blackf.  545  ;  Wright  v.  State,  5 

V.  State,  5  English,  607;  State  v.  In-  Ind.  290;  Ward  v.  State,  IHamph.  253; 

gram,  16  Kans.  14 ;  State  v,  McElnney,  State  v.  Gonnor,  5  Gold.  311 ;  Omber  p. 

31  Kans.  570 ;  State  v.  Hart,  33  Kans.  State,  3  W.  Va.  700 ;  State  v.  MoKee, 

218  ;  State  v.  Byrd,  31  La.  An.  419 ;  1  Bailej,  651 ;  Spier's  case,  1  Dev.  491 ; 

Branch   v.   State,  20    Tex.   Ap.    594.  Durham  v.  State,  9  Oa.  306 ;  Jones  v. 

See  R.  V.  Roper,  1  Graw.  k  Dix.  185  ;  State,  55  Qa.  625 ;  Reynolds  r.  State, 

R.  V.  Mitchell,  3  Gox  G.  G.  93 ;  Walton  3  Kelly,  53 ;  State  v.  Kreps,  8  Ala.  951 ; 

V.  People,  3  Sneed.  687.  Cobia  v.  State,  16  Ala.  781 ;  Grogan  v. 

A  nolle  pnnequi  applies  to  the  partion-  State,  44  Ala.  9  ;  Battle  v.  State,  54 

lar  indictment  only,  and  not  to  the  of-  Ala.  93. 

fence.    Sewelli  J.,  Gom.  v.  Wheeler,  2  As   to  nolle  prosequi  generally,  see 

Mass.  172.  supra,  §  383. 

1  See  R.  V.  Mitchell,  3  Gox  G.  G.  36 ;  As  to  jeopardy,  see  infra,  §  570. 

R.  V,  Allen,  1  B.  ft  S.  850 ;  R.  v.  Roper,  As  to  dismissal  after  a  plea  of  guilty, 

1  Gr.  &  D.  85  ;  Gom.  v.  Dowdican,  115  see  Boswell  v.  State,  11  Ind.  47* 

Mass.  133  ;  Gom.  v.  Wheeler,  2  Mass.  *  Infra,  §§  AdOetseg. ;  U.  S.  v.  Morris, 

72 ;  State  v.  Primm,  60  Mo.  106 ;  Wood-  1  Gurtis  G.  G.  23  ;  State  v.  Roe,  12  Vt. 

worth  V,  Mills,  Wis.  1884 ;  20  N.  W.  93 ;    Stata    r.  Garvey,  42  Gonn.  432 ; 

Rep.  728 ;  Bowden  v,  Stata,  1  Tex.  Ap.  Gom.  v,  Seymour,  2  Brewst.  567 ;  Kist- 

137.    Snpra,  §  383.  ler  v.  Stata,  64  Ind.  371 ;  Taylor  v. 

«  Gom.  V,  Kimball,  7  Gray,  328. 
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§  447.]                            PLBADIKG  AND  PRAOTIOE.  [CHAP.  VIII. 

In  some  jurisdictions  the  consent  of  the  conrt  b  requisite  to  a 

nolle  pro9equi  ;^  though  the  fact  that  such  consent  is  given  does  not 

strengthen  the  effect  of  the  nolU  prodequi  unless  the  case  be  before 

the  jury,  and  the  defendant  be  put  in  jeopardj  according  to  the 
local  construction  of  the  law.* 

Stole,  35  Tex.  98.    Bee  TJ.  S.  v.  Kim-  held  that  the  United  States  diatrlot  at- 

ball,  7  Gray,  328,  cited  supra,  §  383.  torney  cannot,  as  to  the  informer,  bind 

It  has  been  held  that  a  discharge  the  government  bj  a  contract  not  to 

from  a  former  Indictment  npon  pay-  prosecute. 

ment  of  costs,  in  consequence  of  the  As  to  Jeopardj,  when  the  acoomplice 

refusal  of  the  prosecutor  to  prosecute  is  called,  and  the  case  against  him 

farther,  is  no  bar.    Stote  v.  Blaokwell,  withdrawn,    see   U.  S.   v.    Morris,    1 

9  Ala.  79.  Curtis  C.  C.  23 ;  infra,  §§  490  et  seq. 

In   Massachusetts,   under  the  pro-  i  See  supra,  §  383 ;  Stote  9.  Garrej, 
vision  in  c.  171,  §  28,  that  in  oases  of   42  Conn.   232 ;   People  v.   McLeod,  1 

assault,  on  acknowledgment  of  satis-  HUl  (N.  Y.),  377. 

faction  bj  party  injured,  the  court  may  '  In  Maryland,  in  1868,  pending  a 

discharge   the  defendant,  the  discon-  motion  to  quash  an  indictment  for  a 

tinuanoe  of  the  prosecution  is  at  the  felony,  there  was  received  and  filed  in 

discretion  of  the  court.    Com.  v,  Dow-  the  case  a  rudle  prosegtdf  granted  by  the 

dican,  115  Mass.  133.  governor,  ordering  *'  that  all  further 

In  such  cases  the  dismissal  is  not  proceedings  against  the  accused  on  the 

technically  a  bar.     "  The  effect  of  dis-  indictment  should  cease  and  determine 

missing  a  complaint  without  a  trial  is  vpon  payment  of  the  cost$  euxrued  vpon 

like  that  of  quashing  or  entering  a  said  vuHctmentf  and  that  no  further  pros^ 

nolle  prosegtU    to  an    indictment.     By  cution  be  had  or  carried  on  apamst  him  for 

neither  of  these  is  the  defendant  ac-  or  on  cuxiount  of  the  said  offence,**     On 

quitted  of  the  offence  charged  against  motion  of  the  counsel  for  the  traverser, 

him.    Com.  v.  Gould,  12  Gray,  171."  the  Circuit  Court  ordered  a '*<f of"  to  be 

Com.   V.  Bressant,   126  Mass.  246.—  entered  in  the  prosecution,  and  further 

Morton,  J.  proceedings  therein  to  be  stoyed.    On 

There  may  be  cases  in  which  a  bar  a  writ  of  error  from  the  judgment  of 
will  be  interposed  where  a  joint  defen-  the  Circuit  Court,  it  was  held,«- 
dant  Is  discharged  in  order  to  use  him  1st.  That  the  discharge  of  the  ao- 
as  a  witness  against  his  co-defendant,  cused  was  an  end  and  determination  of 
People  V.  Bruzzo,  24  Cal.  41.  In  such  the  suit,  and  such  a  final  judgment  as 
cases  it  has  been  held  that  a  stipulation  might  be  reviewed  on  writ  of  error, 
by  the  prosecuting  attorney  not  to  try  2d.  That  the  traverser  was  not  en- 
precludes  the  prosecuting  authorities  titled  to  claim  the  benefit  of  the  noUe 
from  proceeding  to  trial.  Ibid.  Hardin  prosequi^  until  he  had  paid  the  costs  of 
V.  Stote,  12  Tex.  Ap.  186.  See,  how-  the  prosecution ;  until  that  condition 
ever,  Whart.  Crim.  Ev.  §443,  where  was  performed  thewrit  was  inoperative, 
the  question  is  discussed  in  detail,  and  3d.  That  as  the  record  did  not  show 
cases  there  cited.  See,  also.  Venters  v,  affirmatively  that  the  costs  had  not 
Stote,  18  Tex.  Ap.  211.  been  paid,  and  in  the  absence  of  Any 

In  U.  S.  V.  Ford,  99  U.  S.  594,  it  was  objection  to  the  discharge  of  the  ac- 
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OHAP.  Till.]  AUTBBFOIS  ACQUIT.  [§  449. 

When  a  count  is  divisible  a  surplus  averment  maj  be  got  rid  of 
either  by  a  formal  nolle  prosequi  or  by  a  withdrawal  equivalent 
thereto.^ 

§  448.  After  verdict  the  entry  of  a  nolle  prosequi^  either  with  or 
without  consent  of  court,  as  the  local  statutes  may  pre- 
scribe,  is  a  usual  method  either  of  recording  executive  diet  noOe 
clemency,  or  of  disencumbering  the  case  from  embarass^  ^h!^* 
ing  surplus  charges.     In  either  case  such  nolle  prosequi 
may  be  viewed  as  a  pardon.'   But  after  a  new  trial  a  nolle  prosequi 
is  no  bar.^ 

§  449.  When  a  defendant  is  discharged  from  an  indictment  for 
want  of  prosecution,  by  virtue  of  the  first  section  of  the 
New  Jersey  act  relative  to  indictments,  he  is  discharged  forwanPof 
only  from  his  imprisonment  or  recognizance,  but  is  not  no^a^bar?^ 
acquitted  of  the  crime,  or  discharged  from  its  penalty.^ 
It  was  intimated,  however,  by  the  Supreme  Court,  that  if  a  defend- 
ant be  "  discharged"  for  want  of  prosecution  upon  an  indictmemt, 
he  cannot  be  afterwards  arraigned  or  tried  under  that  indictment.* 
But  such  discharge,  it  was  said,  is  no  bar  to  a  subsequent  indict- 
ment for  the  same  ofience,  or  to  the  trial  upon  it ;  and  a  plea  of 
such  former  indictment  and  discharge  is  bad  upon  demurrer.^ 

Under  the  Virginia  statute  a  discharge  based  on  arbitrary  delays 
by  the  State  operates  as  a  bar  f  and  so  under  the  Ohio  statute.' 

cnsed  on  that   acooiint  having  been  *  State  v,  Garthwaite,  3  Zab.  (N.  J.) 

made  in  the  circuit  ooort,  it  wUl  be  143. 

presumed  hy  the  appellate  court  that  "  Ibid. 

the  condition  preoedent,  upon  which  ^  Ibid.    See  supra,  §  328 ;  Scraffbrd, 
the  nolle  prosequi  was  made  to  depend,  in  re,  21  Kan.  736. 
was  performed  hy  the  aoQUsed.    State  Where  a  party  was  indicted  for  mur- 
V.  Morgan,  33  Hd.  44.  der,  but  found  guiltj  of  manslaughter, 
^  Supra,  §§  158,  243  et  $eq,  and   the   indictment  was    afterwards 
>  State    V.    Whittier,   21    Me.  341 ;  quashed ;   the   sUtute   of  limiUtions 
State  r.   Burke,  38  Me.  574;   Roe  v,  afterwards  becoming  a  bar  to  the  in- 
State,  12  Vt.   93 ;  Com.   v,  Briggs,  7  dictment  for  manslaughter,  the  defend- 
Pick.  177 ;  Com.  v.  Tuck,  20  Pick.  356 ;  ant  was  discharged.    Hurt  v.  SUte,  25 
Com.  V.  Jenks,  1  Gray,  490 ;  State  9.  Miss.  378. 
Fleming,   7  Humph.   152 ;    People  v.  ^  Supra,  §  328. 
Van  Home,  8  Barb.  158.     See  infra,  ^  Ex    parte    MoGehan,  22  Ohio  St. 
§§  737-9,  907-10.  442 ;  Erwin  v.  State,  29  Ohio  St.  186  ; 
*  State  V.  Rust,  31  Kan.  509.  Johnson  v.  State,  42  Ohio  St.  207. 
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.^  451.]  PLBADINa   AND  PRAOTIOB*  [OHAP.  TIIL 

§  450.  The  general  subjeot  of  the  construotion  of  limitation 
statutes  has  been  already  noticed.^  An  interestins 
Btatote  of  question  may  arise  as  to  the  effect  of  a  foreign  statute 
maybarr*  ^^  limitations  in  barring  a  crime  in  the  forum  depreken- 
tianu.  It  may  be  enough  here  to  say,  that  in  cases  of 
conflict,  a  liberal  interpretation  of  the  law,  such  as  that  heretofore 
vindicated,  would  require  the  interposition  of  the  statute  most  favor- 
able to  the  defendant.  If  by  the  lex  ddicti  eomnUsri  the  statute 
falls,  he  should  not  elsewhere  be  held  responsible.  But  a  foreign 
statute  of  limitations  will  not  be  regarded  by  our  courts  as  affecting 
offences  distinctively  within  our  jurisdiction.' 

§  451.  We  shall  have  hereafter  occasion  to  see  that  a  conviction 
fraudulently  obtained  by  the  prosecution  will  be  set  aside 
priOT^a^^  by  the  courts.'    It  has  also  been  held  that  a  former  con- 
ment  no       viction  or  acquittal  procured  by  the  fraud  of  the  defen- 
dant is  no  bar  to  a  subsequent  prosecution.*    The  fraud 
in  such  prior  procedure  must  be  plainly  shown,  as  otherwise  it  will 

1  SuprA,  §§  316  Bt  seq.  632.  In  Massachnaetts  a  plea  of  gailty 

'  Supra,  §  329.  to  an  assaaU,  followed  by  a  fine,  when 

'  Infra,  §  849.  the  proseoation  was  fraudalently  got 

*  R.  V.  Daohess  of  Kingston,  2  How.  np  by  the  defendant,  has  been  held  no 

St.  Tr.  544 ;  Strange  R.  707 ;  R.  v.  bar.    Com.  v.  Dasoom,  111  Mass.  404 ; 

Forser,  Say.  90 ;  State  v.  little,  1  N.  S.  P.,  Watson  v.  State,  5  Tex.  Ap.  271. 

H.  267,  per  Woodburj  J. ;  Com.  ».  Al-  See  Bigham  v.  State,  59  Miss.  529. 
derman,  4  Mass.  477 ;  Com.  v.  Dasoom,        In  a  case  in  Virginia,  where  a  person 

111  Mass.  404;  State  tr.  Brown,  16  Conn,  charged  with  an  assault  and  battery 

54 ;  State  v.  Reed,  26  Conn.  202 ;  State  was  recognized  to  appear  at  the  then 

V.  Atkinson,  9  Humph.  677 ;  State  v,  next  Superior  Court,  to  answer  an  in- 

Colvin,  11  Humph.  599  ;  State  v.  Clen-  diotment  to  be  then  and  there  preferred 

ny,  1  Head,  270 ;   State  v.  Lowry,  1  against  him  for  the  said  offence,  but  in 

Swan  (Tenn.),  34;   State  v.  Jones,  7  the  mean  time  fraudulently  procured 

Ga.  422 ;  SUte  v.  Daris,  4  Blackf.  345  ;  himself  to  be  indicted  for  the  same  of- 

Watkinsv.  State,  68  Ind.  427;  Halloran  fence  in  the  county  court,  and  there 

t;.  State,  80  Ind.  586 ;  Bulson  v.  People,  confessed  his  guilt,  and  a  small  amerce- 

31  111.  409;  State  v.  Green,  16  Iowa,  ment  was  thereupon  assessed  against 

239 ;  MoFarland  v.  State,  69  Wis.  400 ;  him,  such  fraudulent  prosecution  and 

State  V.  Simpson,  28  Minn.  269 ;  State  conviction  was  held  to  present  no  bar 

V,  Cole,  48  Mo.  70 ;  Bradley  v.  State,  32  to  the  indictment  preferred  against  him 

Ark.  722.    In  North  Carolina  it  is  said  in  the  Superior  Court.    Com.  v.  Jaok- 

that  an  acquittal  obtained  by  fraud  son,  2  Va.  Cas.  501 ;  and  see  State  v. 

maj  be  contested  only  in  cases  of  misde-  Colvin,  11  Humph.  599;  4  Am.  Law 

meaner.    State  v.  Swepeon,  79  N.  C.  Reg.  1. 
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CHAP.  VIII.]  AUTBBFOIS  ACQUIT.  [§  458. 

be  a  bar.^  A  mere  resort  to  a  fraudulent  defence  cannot  shake  a 
verdict  of  acquittal  thereby  procured  ;  nor  can  a  conviction  under 
which  a  full  penalty  has  been  imposed  be  treated  as  a  nullity.'  And 
even  where  the  proceedings  were  fraudulently  induced  by  the  de- 
fendant himself,  yet  if  he  suffers  on  conviction  the  full  penalty  of  the 
law,  this  is  a  bar.' 

§  462.  It  has  been  ruled  that  though  the  defendant  has  pleaded 
to  a  former  indictment  for  the  same  offence,  the  fact  of 
the  former  indictment  being  bAU  pending  is  no  bar  to  a  pending  in- 
trial  on  the  second.^  The  more  accurate  practice,  how-  ^**™®°^- 
.ever,  is  to  quash  or  enter  a  noUe  prosequi  on  the  first  indictment,' 
which  action  may  be  had  at  any  time,  and  constitutes  no  bar  to 
further  proceedings  on  the  subsequent  bill.'  As  will  hereafter  be 
seen,  a  defective  verdict  does  not  bar  further  proceedings  on  the 
same  indictment,'  nor  does  the  discharge  of  a  jury  from  legal  neces- 
sity.' It  should  be  remembered  that  where  two  courts  have  concur- 
rent jurisdiction,  the  court  which  first  obtains  possession  of  a  case 
absorbs  the  jurisdiction,'  and  that  no  second  jury  can  be  empanelled 
in  a  case  until  the  first  is  discharged.^^ 

§  458.  According  to  a  prevalent  view  in  England,  a  person  who, 
when  injured  by  a  felony  committed  by  another,  fails  to 
prosecute  such  other  person,  cannot  proceed  in  a  civil  pHor  ciYii 
suit  to  recover  damages  for  his  injury.    "  The  policy  of  fj^^' 

1  State  V.  Casey,  1  Bnsbee,  209.    See  74  Mo.  333 ;  State  v.  Eaton,  75  Mo.  586, 

Bnrdett  v.  State,  9  Tex.  43.  overraling  State  v.  Smith,  71  Mo.  45  ; 

*  State  V.  Casey,  1  Bnsbee,  209.  State  v.  Lambert,  9  Ner.  321 ;  Button 

*  See  State  v.  Little,  snpra ;  Com.  v.  v.  State,  5  Ind.  532  ;  Hardin  v.  State, 
Alderman,  snpra ;  State  v.  Atkinson,  9  22  Ind.  347 ;  Miazsa  v.  State,  36  Miss. 
Humph.  677.    Infra,  §  457.  614;  Bailey  v.  State,  11  Tex.  Ap.  140. 

*  U.  S.  r.  Herbert,  5  Cranoh  C.  C.  87 ;  "  People  v.  Vanhome,  8  Barb.  160 ; 
U.  S.  V.  Neverson,  1  Maok.  452 ;  Com.  Perkins  v.  State,  66  Ala.  457 ;  Clinton 
r.  Drew,  3  Cnsh.  279  ;  Com.  v.  Murphy,  v.  State,  6  Baxt.  507 ;  State  v.  Andrew, 
11  Cush.  472 ;  Com.  v.  Berry,  5  Qray,  76  Mo.  101.  See  supra,  §§  373-78,  390, 
93 ;  Com.  v.  Golding,  14  Gray,  49 ;  Com.  State  v,  MoKinney,  31  Kan.  70.  As  to 
V.  Praher,  126  Mass.  265 ;  People  v.  practice  under  Alabama  Code,  see  Cole- 
Fisher,  14  Wend.  9  ;  Smith  v.  Com.,  14  man  v.  State,  71  Ala.  312. 

Weekly  Notes,  40 ;  O'Meara  v.  State,        «  R.  v.  Houston,  2  Cr.  &  D.  310 ;  Com. 

17  Ohio  St.  515 ;  Stewart  v.  Com.,  28  v.  Gould,  12  Gray,  171. 

Grat.  950 ;  State  o.  Tisdale,  2  Dot.  &        ^  Infra,  §  756. 

B.  159 ;  State  v.  Nixon,  78  N.  C.  558 ;        *  Infra,  §§  508-11. 

State  0.  Hastings,  86  N.  C.  596 ;  State        *  Supra,  §  441. 

V.  Vincent,  91  Mo.  662;  State  v.  Webb,       ^  State  v,  Dolan,  51  Mich.  610. 
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§  453.]  PLEADING  AND  PBAOTICB.  [CHAP.  Tin. 

the  law  requires  that,  before  the  party  injured  by  any  felonions 
act  can  seek  civil  redress  for  it,  the  matter  should  be  heard  and 
disposed  of  before  the  proper  criminal  tribunal,  in  order  that  the 
justice  of  the  country  may  be  first  satisfied  in  respect  of  the  public 
offence."^  To  this  the  following  qualifications  were  stated  by 
Baggallay,  L.  J.,  in  1879  :*  ^^  It  appears  to  me  that  the  following 
propositions  are  affirmed  by  the  authorities,  many  of  which,  however, 
are  dicta,  or  enunciations  of  principle,  rather  than  decisions :  (1) 
That  a  felonious  act  may  give  rise  to  a  maintainable  action ;  (2) 
That  the  cause  of  action  arises  upon  the  commission  of  the  ofience ; 
(3)  That,  notwithstanding  the  existence  of  the  cause  of  action, 
the  policy  of  the  law  will  not  allow  the  person  injured  to  seek 
civil  redress  if  he  has  failed  in  his  duty  of  bringing  the  felon  to  jus- 
tice ;  (4)  That  this  rule  has  no  application  to  cases  in  which  the 
offender  has  been  brought  to  justice  at  the  instance  of  some  other 
person  injured  by  a  similar  offence,  as  in  Fauntleroy's  case,'  or  in 
which  prosecution  is  impossible  by  reason  of  the  death  of  the  offender, 
or  of  his  escape  from  the  jurisdiction  before  a  prosecution  could 
have  been  commenced  by  the  exercise  of  reasonable  diligence  ;  (5) 
That  the  remedy  by  proof  in  bankruptcy  is  subject  to  the  same  prin- 
ciples of  public  policy  as  those  which  affect  the  seeking  of  civil  re- 
dress by  action."* 

To  misdemeanors  the  objection  has  been  held  not  to  apply,'  and 
in  this  country  it  has  been  doubted  whether  the  rule  holds  good 
even  as  to  felonies.'    Even  where  the  rule  is  maintained,  it  is  held 

I  EllenboTongh,  C.  J.,  Crosby  v,  ezpreases  doubts.  See  disoossion  of 
Lang,  12  Bast,  409,  413.  these  oases  in  London  Law  Times  for 

*  BaU,  ez  parte,  40  L.  T.  (N.  S.)  141 ;    April  12,  1879. 

L.  R.  10  Gh.  D.  667 ;  note  19  Am.  Law  >  Ibid. ;    Fissington  v.  Hutohinson, 

Reg.  48.  In  Wells  v,  Abrahams,  L.  R.  7  15  L.  T.  R.  N.  S.  390. 

Q.  B.  554,  it  was  held  that  the  question  ^  The  authorities  are  thus  grouped 

oould  only  arise  when  part  of  the  plain-  by  Walton,  J.,  in  Nowlan  v,  OriAn,  68 

tirs  base.  Me.  235  :— 

*  Stone  V.  Marsh,  6  B.  &  C.  651.  "  In  Boody  9.  Keating,  4  Me.  164, 

*  Wellook  V.  CSonstantine,  2  H.  &  C.  and  again  in  Crowell  v.  Merriok,  19  Me. 
146 ;  and  Elliott,  ez  parte,  3  Mont.  &  392,  the  oourt  say  that  the  rule,  that 
A.  110,  are  cited  by  Bramwell,  L.  J.,  a  oivil  action  in  behalf  of  the  party 
in  the  same  case,  as  the  only  two  cases  injured  is  suspended  until  a  criminal 
*'  in  which  it  (the  rule)  has  operated  prosecution  has  been  oommenced  and 
to  prevent  the  debt  being  enforced,"  disposed  of,  '  is  limited  to  larcenies  and 
and  as  to  the  latter  of  these  cases  he  robberies.*     The    same   opinion   had 
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that  it  does  not  prevent  the  bringing  suit ;  the  principle  being  satisfied 
if  the  snit  be  brought,  and  be  continued  until  the  criminal  prose- 
cution terminates  ;^  and  the  reason  of  the  rule  limits  it  in  any  way 
to  cases  in  which  the  failure  to  bring  the  civil  suit  is  imputable  to 
the  plaintiff's  negligence  or  to  his  desire  to  compound  the  offence. 
Supposing,  therefore,  a  civil  or  qiiasi  civil  suit  to  be  pending, 
whose  object  is  to  obtain  compensation  for  an  injury,  it  is  no  bary 
either  in  felonies  or  misdemeanors,  to  a  subsequent  criminal  prose- 
cution for  such  injury  as  a  public  offence.' 

before  been  expressed  in  Boardman  v,  Merrick,  19  Me.  392  ;  Belknap  v.  Milli- 

Gore,  15  Mass.  331,  336.     In  Boston  &  ken,  23  Me.  381 ;  aliter  hy  statute ; 

Worcester  R.  R.  Co.  v.  Dana,  1  Gray,  Nowlan   v.  Griffin,  68   Me.  236),  in 

83,  where  tbe  defendant  had  made  Alabama  (Martin  v,  Martin,  25  Ala. 

himself  comparatively  rich  by  stealing  201 ;  Bell  v.  Troy,  35  Ala.  104),  and 

from  the  railroad  company,  the  ques-  Georgia.    Neal  v.  Farmer,  9  Ga.  555. 

tion  was  folly  examined,  and  the  coart  In  Connectioat  the  limitation  is  as  to 

held  that,  while  it  is  undoubtedly  the  capital  felonies.     Cross  v.  Guthery,  2 

law  in  England  that  the  civil  remedy  Root,  90.    But  the  reason  for  the  £ng- 

of  the  party  injured  by  a  felony  is  sub-  lish  rule,  that  the  duty  of  prosecuting 

pended  till  after  the  termination  of  a  in  felonies  falls  on  the  party  injured, 

criminal  prosecution  against  the  olTen-  fails  in  this  country  where  the  respon- 

der,  such  had  never  been  the  law  here,  sibility  is  thrown  on  the  prosecuting 

And  such  is  the  prevailing  opinion  in  officer  of  the  State.    See  Drake  v,  Lo- 

this  country.     Boston  &  W.  R.  R.  Co.  well,  13  Met.  292;  Wheatley  v*  Thorn, 

V.  Dana,  1  Gray,  83 ;  Pettingill  v.  Ride-  23  Miss.  62;  Newell  v.  Cowan,  30  Miss, 

out,  6  N.  H.  454 ;  Pisoat.  Bank  v.  Turn-  492.    Bo  in  New  York  by  statute :  Van 

ley,  1  Miles,  312 ;  Poster  v.  Com.,  8  W.  Duser  o.  Howe,  21  N.  T.  531 ;  and  in 

&  S.  77;  Cross  v*  Guthery,  2  Root,  90;  Arkansas:  Brunson  v.  Martin,  17  Ark. 

Patton  r.  Freeman,  Coxe,  143;   Hep-  273. 

bum's  case,  3  Bland,  114 ;  Allison  v.  That  under  Rev.  St.,  §  3318,  a  suit 

Farmers'  Bank,  6  Rand.  223 ;  White  v,  and  judgment  for  the  United  States  for 

Fort,  3  Hawks,  251 ;  Robinson  v.  Culph,  the  penalty  of  $100  does  not  bar  a 

1  Comst.  231 ;  Story  v.  Hammond,  4  criminal    prosecution,    see   Lesynski, 

Ohio,  376 ;  Ballew  v.  Alexander,  6  B.  in  re,  16  Blatch.  9. 

Monr.  38 ;   Lofton  v.  Vogles,  17  Ind.  '  Pettingill  v.  Rideout,  vt  rap. 

105 ;  Boardman  o.  Gore,  15  Mass.  331,  *  People  9.  Stevens,  13  Wend.  341 ; 

338;    Hawk  v,  Minnick,  19  Ohio  St.  Beatohly    v.   Moser,   15    Wend.  215; 

462;  S.  C,  2  Am.  R.  413."    To  same  Robinson  v.  Culp,  1  Const.  R.   231; 

effect  is  Quimby  v,  Blackey,  63  N.  H.  Buokner  v,  Beek,  Dudley  S.  0.  168 ; 

77 ;  aff.  Hollis  v.  Davis,  56  N.  H.  74,  Chiles  v.  Drake,  2  Mete.  (Ky.)  147 ; 

85 ;  overruling  Bank  v.  Flanders,  4  N.  State  v.  Blennerhasset,  1  Walk.  7.    See 

H.  239 ;  Short  v.  Baker,  23  Ind.  555 ;  Jones  v.  Clay,  1  B.  &  P.  191 ;   R.  v. 

Cannon  v.  Barris,  1  Hill  S.  C.  872 ;  Rhodes,  2  Stra.  703 ;  State  v.  Rowley, 

Mitchell  9.  Mimms,  1  Tex.  8.     The  12  Conn.  101 ;  Com.  v.  Elliott,  2  Mass. 

English  distinction  has  been  sustained  372 ;  see,  contra,  State  9.  Frost,  1  Brev. 

at  common  law  in  Maine  (Crowell  v.  385  ;  State  v.  Blyth,  1  Bay,  166. 
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It  has  also  been  held,  that  when  the  statute  provides  a  penalty 
as  well  as  fine  and  imprisonment  for  an  offence,  a  judgment  for 
the  amount  of  the  penalty  does  not  bar  a  criminal  prosecution 
to  enforce  the  fine  and  imprisonment.^  Nor  is  the  case  varied  by 
the  fact  that  there  has  been  a  settlement  in  the  civil  suit  in  favor  of 
the  prosecutor.'  But  in  each  line  of  procedure  the  courts  will  so 
mould  trial  and  sentence  as  to  prevent  injustice  from  being  done  by 
undue  cumulation  of  process.'  And  it  has  been  held  that  a  suit 
instituted  by  the  government  for  a  penalty  for  a  particular  act  is 
barred  by  either  an  acquittal  or  a  conviction  on  an  indictment  for 
the  same  offence.^ 

§  454.  How  far  a  prior  civil  suit  is  cause  for  a  nolle  prosequi  is 
elsewhere  considered.' 

Whether  a  case  will  be  continued  in  consequence  of  the  pendency 
of  civil  proceedings,  is  noticed  hereafter.' 

§  455.  As  we  shall  soon  have  occasion  to  see  more 

.Aftd*  coil— 

Yiction  of  fully/  when  there  has  been  a  conviction  of  a  minor 
dJc^meDtls  o^^^^^^v  0^  &^  indictment  for  a  major  inclosing  a  minor, 
barred  as      the  defendant  cannot  afterwards  be  put  on  trial  for  the 

to  major.  .  * 

major. 
§  455  a.  A  sovereign  may  impose  a  specific  penalty  on  a  particu- 
lar offence,  and  when  this  is  done,  such  penalty  may  be 
penalty  in-    exclusive.    Thus,  in  Jefferson  Davis's  case.  Chief  Justice 
BOY^rei^      Chase  held  that  on  persons  subjected  to  the  penalties 
SSi^  ^'  ^™P^8^^  '^^  ^^^  fourteenth  section  of  the  federal  constitu- 
tion no  further  punishment  could  be  inflicted,  and  that  on 
this  ground  the  indictment  should  be  quashed.'    On  the  other  hand, 
unless  the  statutory  penalty  imposed  on  a  common  law  offence  is  on 
its  face  exclusive,  and  is  in  the  nature  of  a  police  imposition,  then, 

1  LesTnakiy  in  re,  16  Blatoh.  9 ;   7  ing  of  proceedings  by  the  oonrt,  bar  a 

Rep.  358 ;  citing  U.  S.  v.  Claflin,  2S  civil  action.     Rev.  Stat.  Mass.  c.  136, 

Int.  Rev.  Rep.  465.    But  see  Com.  v.  §  27 ;  ibid.  o.  198,  §  1.    Snpra,  §  447. 

Howard,  13  Mass.  222 ;  Com.  v.  Mnr-  *  Whart.  Crim.  Law,  9th  ed.,  §  31 6. 

phj,  2  Gray,  514 ;  2  Hawk.  P.  Co.  *  Coffee  v.  U.  S.,  116  U.  S.  436;  U.  S. 

26,  s.  63.  i;.  HcKee,  4  Dillon,  128. 

>  Fagnan  v.  Knox,  66  N.  T.  526.  *  Snpra,  §  447. 

In  Massachusetts,  under  certain  cir-  ^  Infra,  §  599  a. 

cumstanoes,  reparation  acknowledged  ^  Infra,  §§  465,  896,  and  oases  there 

in  open  court  by  the  prosecutor  in  a  dted. 

misdemeanor,  and  a  consequent  stay-  ^  U.  S.  v.  Davis,  Chase  Dec.  124. 
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even  after  submission  to  such  penalty,  the  defendant  can  be  indicted 
for  the  offence  at  common  law.^ 

2.  As  to  Former  Indictment. 

§  456.  If  the  defendant  could  have  been  legally  convicted  on 
the  first  indictment  upon  proof  of  the  facts  claimed  to  con-  if  former 
stitute  the  offence,  his  acquittal  (or  conviction)  on  that  cont'd  have 
indictment  may  be  successfully  pleaded  to  a  second  sustained  a 
indictment  for  the  same  offence  ;*  and  it  is  immaterial  judgment 
whether  the  proper  evidence  were  adduced  at  the  trial  ^  *  ^^' 
of  the  first  indictment  or  not.'    In  other  words,  where  the  evidence 
necessary  to  support  the  second  indictment  would  have  been  suffi- 
cient to  procure  a  legal  conviction  upon  the  first,  and  where  the 
offences  are  substantially  the  same,  the  plea  is  generally  good,^  but 
not  otherwise.*    Even  where  the  first  trial  is  for  a  misdemeanor  and 
the  second  for  a  felony,  the  test  holds  good  that  the  plea  is  suffi- 
cient if  the  evidence  requisite  to  support  the  second  indictment  must 
have  supported  a  conviction  on  the  first.    Where  the  doctrine  of 
merger  obtains,  the  evidence  of  the  consummated  felony  would  have 
secured  an  acquittal  on  the  first  indictment,  and  such  acquittal  would 
be  no  bar.    Thus,  it  has  been  said,  that  where  on  an  indictment  for 
an  assault  to  rob,  murder,  or  ravish,  the  felony  turned  out  to  have 

1  Whart.  Grim.  Law,  9th  ed.  §  20.  Mass.  369 ;  Com.  v.  Trimmer,  84  Penn. 

>  See  Goode  v.  State,  70  Ga.  752 ;  St.  65 ;   State  v.  Reed,  12  Md.  263 ; 

Hirsbfield  v.  State,  11  Tex.  Ap.  207 ;  Price  v.  State,  19  Ohio,  423 ;  Gerard  v. 

State  V,  Stewart,  11  Oregon,  52.  People,  3  Scam.  363 ;  Guedel  v.  People, 

*  R.  V.  Vanderoomb,  2  Leach  C.  G.  43  III.  226 ;  State  v.  Gleason,  56  Iowa, 

708 ;  R.  V.  Sheen,  2  G.  &  P.  634 ;  R.  v.  203 ;  State  v.  Moon,  41  Wis.  684 ;  Stote 

Glark,  1  Brod.  &  B.  473 ;  R.  v.  Bmden,  v.  Ellison,  4  Lea,  229  ;  State  v^  Ray, 

9  East,  437 ;  Com.  v,  aair,  7  Allen,  Rice,  1 ;  SUte  v.  Risher,  1  Richards. 

525  ;  Heikee  v.  Com.,  26  Penn.  St.  R.  (2  219  ;  State  v,  Birmingham,  1  Basbee, 

Casey)  613 ;  Com.  V.  Trimmer,  84  Penn.  120;   State  v.  Shiyer,  20  S.  C.  392; 

St.  65  ;  Mitchell  v.  State,  42  Ohio  St.  State  f;.  Kuhuke,  30  Kan.  462 ;  Holt  v. 

883 ;  and  oases  cited  infra,  §§  465, 471.  SUte,  38  Ga.  187 ;  McBlmurraj  v.  State, 

^  Infra,  §  471,  and  oases  there  cited ;  21  Tex.  Ap.  621. 
Jerris's  Archbold,  82 ;  Keeler,  58 ;  1        *  State  v.  Roes,  4  Lea,  442 ;  Justice 

Leach,  448 ;  R.  o.  Emden,  9  East,  437 ;  v.  Com.,  81  Vt.  209 ;  Brewer  v.  State, 

R.  9.  O'Brien,  46  L.  J.  177 ;  Com.  v.  59  Ind.  101 ;  State  v.  Helveston,  38  La. 

Cunningham,  13  Mass.  245 ;  Com.  v.  An.  314 ;  People  v.  Clark,  67  Cal.  99 ; 

Wade,  17  Pick.  395 ;  Com.  v.  Tenney,  Whitford  o.  State,  24  Tex.  Ap.  489. 

9X  Mass.  50 ;    Com.  v.  Hoffinan,  121  Infra,  §  457. 
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been  completed,  the  defendant's  acquittal,  which  the  court  would 
have  been  bound  to  direct,  would  have  been  no  bar  to  an  indictment 
for  the  felony.^  On  the  other  hand,  where  the  doctrine  of  merger 
is  not  held,  the  prior  judgment  bars;  since,  as  the  defendant  in 
such  case  could  have  been  convicted  of  the  assault  on  evidence  of 
the  felony,  the  felony  cannot  be  prosecuted  after  acquittal  of  the 
assault.'  When,  however,  as  will  hereafter  be  more  fully  seen,  a 
new  fact  supervenes  after  the  first  prosecution,  which  fact  materially 
changes  the  character  of  the  offence,  then  the  defendant  may  be 
prosecuted  for  the  offence  thus  evolved.' 

§  457.  A  conviction  under  a  defective  indictment  is  no  bar,  un- 
Judinnent  ^^^  ^^  conviction  has  been  followed  by  judgment  and 
on  defec-  execution  of  the  sentence.^  Hence,  after  judgment  has 
ment  no  been  arrested  or  reversed  on  a  defective  indictment,  or 
after  an  indictment  has  been  quashed,  or  ^  judgment  for 
the  defendant  has  been  entered  on  demurrer,'  a  new  indictment 
may  be  found,  correcting  the  defects  in  the  prior  indictment,  and  to 
the  second  indictment  the  proceedings  under  the  first  are  no  bar.' 

1  State  V.  Mnrrajy  16  Me.  100 ;  Com.  ley,  107  Kass.  223 ;  People  v.  Casborns, 

0.  Kingsbury,  5  Mass.  106 ;   Com.  v.  13  Johns.  B.  361 ;  People  v.  MoKay,  18 

Parr,  6  Watts  &  Serg.  346 ;    People  Johns.  212 ;  Com.  v.  Zepp,  6  Penn.  L. 

V.  Mather,  4  Wend.  266 ;   People  v.  J.  266 ;  Cochrane  v.  State,  6  Md.  400  ; 

Schmidt,  64  Cal.  260.  Infra,  §§  464-6-7.  Allen  f;.  Com.,  2  Leigh,  727;  Pager. 

*  See  infra,  §§  466-6.  Com.,  9  Leigh,  683;  Com.  v.  Hatton, 

*  Nicholas's  case.  Post.  Cr.  L.  64,  3  Grat.  623 ;  Satdiffe  v.  State,  18  Ohio, 
and  cases  cited  infra,  §  476.  469 ;  Guedel  v.  People,  43  HI.  226 ; 

*  Infra,  §  607;  U.  S.  v.  Jones,  31  State  v.  Elder,  66  Ind.  282;  State  v. 
Fed.  Rep.  726  ;  Com.  v.  Loud,  3  Met.  Knonse,  33  Iowa,  366 ;  State  v.  Bay,  1 
328 ;  Com.  v.  Keith,  8  Met.  631 ;  Frits  Bice,  1 ;  OneU  v.  State,  48  Ga.  66 ; 
v.  SUte,  40  Ind.  18.  See  Croft  v.  Peo-  State  v.  Phil.,  1  Stew.  31 ;  Cobia  v. 
pie,  16  Han,  484 ;  State  v.  Hays,  78  State,  16  Ala.  781 ;  Tnrner  v.  State, 
Mo.  603 ;  State  v.  Owen,  Ibid.  367.  40  Ala.  21 ;  Jeffries  v.  State,  40  Ala. 

«  Supra,  §  406.     As  to  California  381 ;  Bobinson  r.  State,  62  Ala.  687 ; 

practice  on  Judgment  on  demurrer,  see  State  v.  Owens,  28  La.  An.  6  ;  State  o. 

People  0.  Jordan,  63  Cal.  217 ;  People  GiU,  33  Ark.  129 ;  Simoo  v.  State,  9 

V.  Giesea,  Ibid.  316.  Tex.  Ap.  338 ;  Grisham  v.  SUte,  19 

6  Infra,  §   607 ;    Writhpole's  case,  Tex.  App.   604 ;    Sute  v.  Priehnow, 

Cro.  Car.  147 ;  B.  v.  Drury,  3  Cox  C.  C.  16  Neb.  131.    See  Com.  v.  Gould,  12 

644 ;  B.  V.  Houston,  2  Craw.  &  D.  310 ;  Gray,   171 ;    People    v.   Casborus,  13 

Campbell  v.  B.,  11  Q.  B.  799  ;  B.  v.  Johns.  362,  as  to  barring  effect  of  final 

Wildey,  1  Maule  &  S.  188 ;  Com.  v.  defective  arrest. 

Flschblatt,  4  Met.  (Mass.)  364 ;  Com.  A  prior  indictment,  quashed  af^er 

9.  Gould,  12  Gray,  171 ;  Com.  v.  Ches-  oonyiction  and  motion  for  new  trial  on 
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Bat  an  erroneous  acquittal  (if  not  fraudulent)  is  conclusive  so  that 
the  defendant  cannot  be  retried  for  any  offence  of  which  he  could 
have  been  convicted  under  the  indictment  on  which  there  was  an 
acquittal.^ 

It  is  otherwise  when  the  acquittal  is  on  an  indictment  which  is  so 
inadequate  or  defective  that  under  it  the  offence  charged  in  the 
second  indictment  could  not  have  been  legally  proved.'  The  same 
rule  is  held  to  apply  to  a  new  trial  on  defendant's  application.' 

As  we  have  seen,  a  defective  arrest  of  judgment  on  a  good  in- 
dictment is  a  bar  in  all  cases  where  the  State  could  have  obtained 
a  reversal  of  the  arrest ;  since  there  is  still  pending  against  the  de- 
fendant a  good  indictment,  on  which  he  has  been  put  in  jeopardy.^ 

§  458.  Whether  an  acquittal  as  principal  bars  an  indictment  as 
accessary  depends  upon  the  question  whether  an  acces- 
sary can  be  convicted  on  an  indictment  charging  him  as  H^u^ 
principal.    That  he  cannot,  was  the  common  law  doc-  JJ^  ^nci 
trine ;'  and  where  this  is  the  law,  an  acquittal  as  prin-  pal  or  ac 
cipal  is  no  bar  to  an  indictment  as  accessary.'    And  on  '^' 

the  same  reasoning  an  acquittal  as  accessary  is  no  bar,  in  felonies,  ^ 
to  an  indictment  as  principal.^    It  is  otherwise  under  recent  codes 
in  which  accessaries  may  be  indicted  as  principals. 

it,  is  no  bar  to  a  subBeqnent  indloi-  Miss.  558 ;  Monnt  v.  Com.,  2  Dnval,  93  ; 
ment  for  the  same  offenoe.  State  v.  People  v,  Clark,  67  Cal.  99.  See,  how- 
Clark,  32  Ark.  231.  Sapra,  §  446.  ever.  Berry  o.  State,  65  Ala.  117. 
As  to  demnrrers,  see  snpra,  §  406.  That  a  former  oonTictlon  of  petit  lar- 
1  2  Inst.  318 ;  2  Hale,  274 ;  R.  v.  oenj  may  be  no  bar  to  indictment  for 
Sntton,  5  B.  &  Ad.  52 ;  R.  v.  Praed,  4  grand  laroenj,  see  Gk)od  v.  State,  61 
Barr.  2257  ;  R.  v*  Mann,  4  M.  &  S.  337 ;  Ind.  69. 

State  V.  Kittle,  2  Tyler,  471 ;  State  v.  *  Lawrence  v.  People,  1  Scam.  414  ; 

Brown,  16  Conn.  54 ;  People  r.  Maher,  State  v.  Redman,  17  Iowa,  329 ;  State 

4  Wend.  229 ;  State  v.  Taylor,  1  Hawks,  o.  Walters,  16  La.  An.  400.    See  infra, 

462 ;  Black  v.  State,  36  Oa.  447  ;  State  §  518. 

9.  Dark,  8  Bladkf.  526;  State  v.  Nor-  «  Snpra,    §§    405,   436  a;   State    v. 

▼ell,  2  Terg.  24 ;  Slaughter  v.  State,  6  Norrell,  2  Terg.  24. 

Humph.  410.    Snpra,  §  435.  >  Whart.  Crim.Law,  9th  ed.  §§  238-45. 

s  Vanz's  ease,  4  Coke  R.  44  a ;  Com.  6  Snpra,  §§  238-245  ;  2  Hale,  244 ; 

V.  Clair,  7  Allen,  525  ;  People  v.  Bar-  Post.  361 ;  2  Hawk.  c.  35,  s.  11 ;  R.  v. 

rett,  1  Johns.  R.  66 ;  Com.  v.  Somer-  Plant,  7  Car.  &  P.  575  ;  State  v.  Lar- 

ville,  1  Va.  Cas.  164 ;   State  v.  Ray,  1  kin,  49  N.  H.  36 ;  State  o.  Bnszell,  58 

Rice,  1 ;  Whitley  v.  State,  38  Ga.  50 ;  M.  H.  257 ;  S.  C,  59  N.  H.  65 ;  Morrow 

Black  V.  State,  36  Ga.  447  ;  Waller  v.  v.  State,  14  Lea,  475. 

State,  40  Ala.  325  ;  State  v.  MoGraw,  1  ^  Ibid. ;  Reynolds  v.  People,  83  111. 

Walker,  208;    Mnnford  v.  State,  39  479. 
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§  460.]  PLBADINa  AND  PBAGTIOB.  [OHAP.  YIH. 

§  459.  Where  ttie  counts  are  for  distinct  offences,  a  defendant 

Acquittal  ^^^  ^^^  ^^^  acquitted  upon  one-  of  several  counts  is 
on  one  entirely  discharged  therefrom,  nor  can  he  a  second  time 
not  affect      be  put  upon  his  trial  upon  that  count.    The  new  trial 

counts.  ^^^  ^^^7  ^  ^^  ^^  ^^^  count  as  to  which  there  was  a 
Conviction    conviction.    It  is  otherwise  when  the  variation  between 

on  one  ^ 

count  may  the  counts  b  merely  formal.^    When  there  is  a  convic- 

quittai  as  tiou  ou  ouc  couut,  and  no  verdict  as  to  the  others,  a 

to  others,  ^j^  prosequi  may  be  entered  as  to  the  others,  or  the 
court  may  regard  the  action  as  an  acquittal  on  such  counts.' 

§  460.  An  acquittal  from  misnomer  or  misdescription  is  no  bar.^ 

Acquittal  ^hus,  an  acquittal  upon  an  indictment  in  a  wrong  county 

from  mis-  cannot  be  pleaded  to  a  subsequent  indictment  for  the 

nomer  or_  .*,  .     a      a     -»  %      ^ 

misdescrip-  offencc  in  another  county.^  And,  as  a  general  rule,  an 
on  no  bar.  j^^q^j^^j  q^^  ^  former  indictment  on  account  of  a  vari- 
ance between  pleading  and  proof,  is  no  bar.'  So  an  acquittal  for 
an  attempt  to  pass  a  counterfeit  note  to  A.  at  one  time  does  not  bar  an 
indictment  for  an  attempt  to  pass  it  to  B.  at  another  time.*  But  a 
conviction,  followed  by  an  endurance  of  punishment,  will  bar  a  future 
prosecution  for  the  same  offence.' 

1  See  infra,  §  896.  In  a  case  where  the  prisoner  was  on 

•  Bonnell  v.  State,  64  Ind.  498 ;  Logg  bis  trial  for  burning  tbe  bam  of  Josiah 

V.  People,  8  111.  Ap.  99 ;  infra,  §  895.  Thompson,  the  prosecutor  was  asked 

>  See  Stote  v,  SherrUl,  82  N.  G.  694.  his  name,  who  replied  Josias  Thomp* 

^  Vaux'scase,  4Co.  45  a,  46  &;  Com.  son,  on  which  the  prisoner  was  ac- 

Dig.  Indictment,  1 ;  Methard  v.  State,  quitted  without  leaving  the  box ;  on 

19  Ohio  St.  363.  being  indicted  for  burning  the  barn  of 

B  R.  V.  Green,  Dears.  &  B.  113 ;  R.  Josias  Thompson  he  cannot  plead  au- 

V,  O'Brien,  46  L.  T.  177 ;  State  v,  Sias,  trefins  acquit.    Com.  v.  Mortimer,  2  Va. 

17  N.  H.  558  ;  Com.  v.  Sutherland,  109  Cas.  325  ;  2  Hale,  247.    Supra,  §  456. 

Mass.  342 ;  Com.  v.  Trimmer,  84  Penn.  Where  the  defendant  was  formerly 

St.  65  ;  Burres  v.  Com.,  27  Grat.  934 ;  indicted  for  forging  a  will,  which  was 

Robinson  v.  Com.,  32 Grat.  866;  State  set  out  in  the  indictment  thus:   "/, 

V.  Williams,  94  N.   C.  891;   State  v.  John  Styles,''  etc.,  and  was  acquitted 

-Elder,  65  Ind.  282 ;  McCoy  v.  State,  46  for  yariance,  the  will  given  in  eyidenoe 

Ark.  141 ;  Martha  o.  State,  26  Ala.  72.  commencing   *^John  StyleM,**    without 

But  see  Williams  v.  Com.,  78  Kj.  93;  the  <*i,"  it  was  ruled  that  he  could 

Com.  V,  Bright,  78  Kjr.  238 ;  State  v.  not  plead  this  acquittal  in  bar  of  an- 

Vines,  34  La.  An.  1079.  other   indictment,    reciting    the   will 

<  Burks  0.  State,  24  Tex.  Ap.  626.  correctly,  **John  Styiesj**  etc.    R.  v. 

^  See  Com.  v.  Loud,  3  Met.  328 ;  Cogan,  1  Leach,  448.    It  is  otherwise 

Com.  V.  Keith,  8  Met.  581 ;  Fritz  v.  when  the  defendant  oould  have  been 

State,  40  Ind.  18.    See  supra,  §  443.  oonyicted  on  the  first  indiotment.  Com. 
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OHAP.  VIII.]  AUTREFOIS  ACQUIT.  [§  461. 

&  461.  When  a  particular  intention  is  essential  to  the  ^or  <•  •«- 
proof  of  the  case,  an  acquittal  from  a  variance  as  to   ftom  vari- 
snch  int-ention  is  no  bar  to  a  second  indictment  stating  i^tent^ 
the  intention  accurately.^ 

V.  Loud,  8  Met.  328  ;  Ck>m.  v.  Keith,  8  described  them  as  the  property  of  R.  B. 

Met.  631 ;  Fritz  v.  State,  40  Ind.  18 ;  The  aessioxui  thinking  this  a  wrong  de- 

Dnrham  v.  People,  4  Scam.  172.  scription  directed  an  aoqnittal,  and 

The  following  additional  illnstrations  oansed  a  new  bill  to  be  sent  up  laying 

may  be  here  given : —  the  property  in  J.  B.    To  this  indict- 

The  defendant  was  charged  with  ment  he  pleaded  autrrfois  acquit.  It  was 
haying  stolen  and  carried  away  one  held  that  the  plea  could  not  be  sus* 
bank  note  of  the  Planters'  Bank  of  tained,  for  the  prisoner  could  not,  on 
Tennessee,  payable  on  demand  at  the  the  evidence,  have  been  convicted  on 
Merchants  and  Traders'  Bank  of  New  the  first  indictment,  charging  the  pro- 
Orleans.  Upon  this  he  was  acquitted,  perty  as  that  of  R.  B.,  and  that  the 
The  second  indictment  charged  him  court  could  only  look  at  the  first  in- 
with  having  stolen,  taken,  and  carried  dictment,  as  it  stood,  without  consider* 
away  one  bank  note  of  the  Planters'  ing  whether  the  allegation  as  to  the 
Bank  of  Tennessee,  payable  on  demand  ownership  of  the  goods  might  not  have 
at  the  Mechanics  and  Traders'  Bank  been  amended  so  as  to  have  warranted 
of  New  Orleans.  The  former  acquittal  a  conviction.  R.  v.  Green,  Dears,  k 
was  pleaded  in  bar,  but  it  was  held  to  B.  C.  C.  113;  2  Jur.  N.  8.  1146;  26  L. 
be  no  bar  to  the  prosecution  of  the  J.  M.  C.  17 ;  7  Cox  C.  C.  186. 
second  indictment.  Hite  v.  State,  9  An  acquittal  on  an  Indictment  charg- 
Yerg.  367.  The  same  result  took  place  ing  the  defendant  with  setting  fire  to 
where  the  defendant  had  been  indicted  the  premises  of  A.  and  B.  is  no  bar  to 
for  stealing  the  cow  of  J.  G.  and  ao-  an  indictment  charging  him  with  set- 
quitted,  and  was  again  indicted  for  ting  fire  to  the  premises  of  A.  and  C. 
stealing  the  same  cow,  at  the  same  Com.  v.  Wade,  17  Pick.  396. 
time  and  place,  and  of  the  same  owner,  An  acquittal  upon  one  indictment 
but  by  the  name  of  J.  G.  A.,  which  was  for  receiving  stolen  goods  is  no  bar  to 
his  proper  name ;  it  was  held  that  the  the  prosecution  of  the  same  defendant 
acquittal  was  no  bar  to  the  second  in-  upon  another,  without  farther  proof  of 
dictment.  State  r.  Risher,  1  Richards,  the  identity  of  the  offences  than  that 
219.  See,  also,  U.  S.  v.  Book,  2  Cranch  the  goods  described  in  the  second  in- 
G.  0.  294.  In  an  English  case  bearing  dictment  are  such  that  the  averments 
on  the  same  point,  the  evidence  was  of  the  first  indictment  might  describe 
that  the  prisoner  stole  the  goods  of  J.  them.  Com.  v.  Sutherland,  109  Mass. 
B.  from  his  stall,  which  at  the  time  342. 

was  in  charge  of  R.  B.,  his  son,  a  child       A  trial  and  acquittal  on  an  indict- 

of  fourteen,  who  lived  with  his  father,  ment  for  stealing  a  particular  article 

and  worked  for  him.    The  first  indict-  misnamed  is  no  bar  to  a  subsequent 

ment  against  him  for  stealing  the  goods  prosecution  for  stealing  such  article 

1  State  V.  Jesse,  3  Dev.  k  Bat.  98 ;  Whart.  Crim.  Bv.  §  126.    See  State  v. 

State   V.    Hattabaugh,   66   Ind.   223.  Birmingham,  1  Bnsbee,  120. 
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§  462.  The  variance  as  to  time,  between  the  two  indictments, 
must  be  in  matter  of  substance  to  defeat  the  plea.    If 
M  to'vari^     the  difference  be  in  a  point  immaterial  to  be  proved,  the 
ance  m  to     acquittal  on  the  first  is  a  bar  to  the  second. 

Thus,  as  to  the  point  of  time,  if  the  defendant  be  in- 
dicted for  a  murder  as  committed  on  a  certain  day,  and  acquitted, 
and  afterwards  be  charged  with  killing  the  same  person  on  a  difier- 
ent  day,  he  may  plead  the  former  acquittal  in  bar  notwithstanding 
this  difference,  for  the  day  is  not  material,  and  this  is  an  act  which 
could  not  be  twice  committed.^  And  the  same  rule  applies  to  accu- 
sations of  other  felonies,  for  though  it  be  possible  for  several  acts 
of  the  same  kind  to  be  committed  at  different  times  by  the  same 
person,  it  lies  in  averment,  and  the  party  indicted  may  show  that 
the  same  charge  is  intended.' 

correctly  described.     Com.  v.  Clair,  7  dieted  for  omitting  other  goods    not 

Allen,  625 ;  State  v.  McGraw,  1  Walk,  speoified  in    the  former    indictment ; 

208.  but  such    a  coarse  ought  not  to  be 

An   acquittal  on  a  charge  of  em-  taken  except  under  very  peculiar  dr- 

bezzling  cloth   and  other  materials  of  cumstances.    R.  v.  Champneys,  2  M.  & 

which  overcoats   are  made  is  no  de-  R.  26. 

fence  to  an  indictment  for  embexzling  What  misnomers  are  a  variance  is 

overcoats,   although    the   same   facts  considered  more  fully  in  another  work, 

which  were  proved  on  the  trial  of  the  Whart.  Crim.  Bv.  §§  94  cf  seq, 

first  indictment  are  relied  upon  in  sup-  In  Virginia,  by  statute,  **  a  person 

port  of  the  second.     Com.  v.  Clair,  7  acquitted  of  an  olTence,  on  the  ground 

Allen,  525.  of  a  variance  between  the  allegations 

The  court:    ''The  obvious  and  de-  and  the  proof  of  the  indictment  or 

oisive  answer  to  the  defendant's  plea  in  other  accusation,  or  upon  an  exception 

bar  of  autrefois  acquit  is,  that  the  first  to  the  force  or  substance  thereof,  may 

indictment  charges  a  different  offence  be  arraigned  again  on  a  new  indict- 

from  that  set  out  in  the  indictment  on  ment,  or  other  proper  accusation,  and 

which  the  defendant  is  now  held  to  tried   and  convicted  for  the  same  of- 

answer.     The  principle  of  law  is  well  fence,  notwithstanding  such  former  ao- 

settled,  that,  in  order  to  support  a  plea  quittal."    Code,  1860,  c.  199,  §  16,  p. 

of  autrefois  acquit,  the  offence  charged  in  814 ;  Robinson  v.  Com.,  32  Grat.  866. 

the  two  indictments  must  be  identical.  ^  2  Hale,  179,  244 ;  2  Hawk.  35. 

The  test  of  this  identity  is,  to  ascertain  *  Ibid. 

whether  the  defendant  might  have  been  On  an  indictment  for  keeping  a  gam- 

convicted  on  the  first   indictment    by  ing-house,  tempore  G.  4,  the  defendant 

proof  of    the  facta   alleged   in    the  pleaded  that  at  the  sessions,  4  G.  4,  he 

second."  was  indicted  for  keeping  a  gaming- 

An  insolvent  debtor  acquitted  on  a  house  on  the  8th  of  January,  47  Geo.  3, 

former  indictment  for  omitting  goods  and  on  divers  other  days  and  times 

from  his  schedule,  may  be  again  in-  between  that  day  and  the  taking  of  the 
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OHAP.  VIII  ]  AUT&BFOIS  ACQUIT.  [§  464. 

§  463,  When  several  are  jointly  indicted  for  an  offence  which 
may  be  joint  or  several,  and  all  are  acquitted,  no  one   Acquittal 
can  again  be  indicted  separately  for  the  same  offence,  SJJ.^^*^!*"" 
since  on  the  former  trial  any  one  might  have  been  con-   bar  if  de- 
victed,  and  the  others  acquitted.^    Where,  however,  the   coaid  have 
former  joint  indictment  is  erroneous,  for  joining  persons  f^on-^^ 
for  an  offence  which  could  not  be  committed  jointly,  as  victed. 
for  perjury,  an  acquittal  thereon  will  be  no  bar  to  a  subsequent 
prosecution  against  each.'    An  acquittal  of  one  defendant  in  an 
offence  which  is  necessarily  joint  (e,  g.y  adultery),  acquits  the 
other.' 

§  464.  It  has  been  often  held  in  this  country,  that  where,  on  an 
indictment  for  an  assault,  attempt,  or  conspiracy,  with  ^cauittai 
intent  to  commit  a  felony,  it  appears  that  the  felony  was  from  mer- 
actually  consummated,  it  is  the  duty  of  the  court  to  charge   mon  law 
the  jury  that  the  misdemeanor  merges,  and  that  the  de-  °^  ^^^' 
fendant  must  be  acquitted.    It  used  to  be  supposed  that  at  common 
law,  whenever  a  lesser  offence  met  a  greater,  the  former  sank  into 
the  latter ;  and  hence,  in  a  large  class  of  prosecutions,  the  defend- 
ant would  succeed  in  altogether  escaping  conviction.     The  reason 
for  this  is  the  old  common  law  rule  that  a  defendant  charged  with 
misdemeanor  is  entitled  to  greater  privileges  as  to  counsel  and  to 
a  copy  of  the  indictment  than  would  a  defendant  charged  with 
felony.^    Even  where   this  distinction  has  ceased,  the  courts  of 
several  States'  have  held  that  at  common  law  where  a  felony  is 

inqaisition  against  the  peace  of  oar  27  a,  395,  576, 1348 ;  Hawk.  b.  2,  o.  47, 

lord  the  said  king,  with  an  ayerment  s.  6 ;  1  Ch.   C.  L.   251,   639  ;   R.   v, 

that  the  offenoe  in  both  indictments  Walker,  6  C.  &  P.  657 ;  R.  v.  Baton,  8 

was  the  same ;  it  was  holden  no  bar,  C.  k  P.  417 ;  R.  v,  Woodhall,  12  Cox 

beoanse  the  contra  pacem  tied  the  prose-  C.  C.  240 ;  R.  r.  Gross,  1  Ld.  Ray.  711 ; 

outer  toproof  of  an  offence  in  the  reign  3  Salk.  193  ;  thongh  see  R.  v,  Carra- 

of  Geo.  3,  the  only  king  named  in  that  dice,  Ras.  &  R.  205. 
indictment.   R.  v,  Taylor,  3  B.  &  C.  502.        >  SUte  v.  Hurray,  15  Me.  100 ;  Com. 

1  R.  V.  Dann,  1  Moody  C.  C.  424;  v,  Kingsbury,  5  Mass.  106;  Com.  v. 

R.  V.  Parry,  7  C.  &  P.  836.      Infra,  Newell,  7  Mass.  246;   Com.  v,  Roby, 

§  483.  12    Pick.    496 ;    People  v.  Mather,  4 

'  See  Com.  v.  McChord,  2  Dana,  244.  Wend.  265  ;  Johnson  v.  State,  2  Dutch. 

Supra,  §  313.  313 ;  Com.  t;.  Parr,  5  Watts  &  8.  345  ; 

*  Supra,  §§  301,  315 ;  State  v.  Bain,  Com.  f;.  McQowan,  2  Pars.  341 ;  Black 
112  Ind.  335.  v.  State,  2  Md.  376 ;  Com.  v.  Black- 

*  See  Whart.  Crim.  Law,  9th  ed.  §§  burn,  1  Duvall,  4 ;  Wright  v.  State,  5 
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§  464.]  PLBADING  AND  PRACTICE.  [OHAP.  VIII. 

proved,  the  defendant  is  to  be  acquitted  of  the  constituent  misde- 
meanor, and  though  the  notion  has  been  sturdily  resisted  elsewhere,^ 
it  has  taken  deep  and  general  root.  The  result  has  been  the  accu- 
mulation of  pleas  of  autrefois  acquit^  in  which,  through  the  laby- 
rinth of  subtleties  thus  opened,  the  defendant  has  frequently 
escaped ;  an  acquittal  being  ordered  in  the  first  case  because  there 
was  doubt  as  to  the  misdemeanor,  and  in  the  second  because  there 
wad  doubt  as  to  the  felony.  In  1848,  however,  under  the  stress  of 
particular  statutes,  all  the  judges  of  England  agreed  that  the  doc- 
trine that  a  misdemeanor,  when  a  constituent  part  of  a  felony, 
merges,  is  no  longer  in  force  ;  that  the  statutory  misdemeanor  of 
violating  a  young  child  does  not  merge  in  rape ;'  nor  a  common  law 
conspiracy  to  comnut  a  larceny,  in  the  consummated  felony.'  It  has 
also  been  provided  by  statute  that  on  an  indictment  for  felony  the 
defendant  can  be  convicted  of  any  constituent  misdemeanor  duly 
pleaded.^  Similar  statutes  have  been  enacted  in  most  jurisdictions 
in  this  country,  and  in  others  the  rule  is  adopted  as  at  common  law.^ 
These  statutes,  however,  do  not  apply  to  cases  where  the  oiFences 
are  distinct,  but  only  to  those  where  one  offence  is  an  ingredient  of 

Ind.  527 ;  People  v.  Richards,  1  Mann,  question  of  autrrfois  acquit  is  thns  stated 

(Mich.)  216 ;  State  v.  Lewis,  48  Iowa,  bj  Lord  Denman,  C.  J.,  11  4^.  &  Bl. 

578  ;  SUte  v,  Darham,  72  N.  G.  447.  N.  S.  946 :  <'  The  same  act  may  be  part 

Compare  comments  in  §  456.  of  several  oflTenoee ;  the  same  blow  may 

1  State  V,  Scott,  24  Vt.  127  ;  State  v.  be  the  subject  of  inquiry  in  consecutive 

Shepard,  7  Ck>nn.  54 ;   People  v.  Jack-  charges  of  murder  and  robbery.    The 

son,  3  Hill,  92 ;   People  v.  White,  22  acquittal  on  the  first  charge  is  no  bar 

Wend.    175 ;    Lohman    v.    People,    1  to  a  second  inquiry  where  both  are 

Comst.  379 ;   Hess  v.  State,  5  Ohio,  6  ;  charges  of  felonies ;  neither  ought  it  to 

Stewart  v.  State,  5  Ohio,  241 ;  State  v.  be  when  the  one  charge  is  of  felony 

Sutton,  4  QUI,  494 ;  Canada  v.  Com.,  and  the  other  of  misdemeanor.    If  a 

22  Grat.  899  ;  State  v.  Taylor,  2  Bailey,  prosecution  for  a  larceny  should  occur 

49 ;  Laura  o.  State,  26  Miss.  174 ;  Hanna  after  a  oonyiotion  for  a  conspiracy,  it 

v.  People,  19  Mich.  316 ;  Cameron  o.  would  be  the  duty  of  the  court  to  ap- 

State,  13  Ark.  712.  portion  the  sentence  for  the  felony  with 

*  R.  V,  Neale,  1  Den.  C.  C.  36.     See  reference  to  such  former  conviction." 

Siebert  v.  State,  95  Ind.  471 ;  State  v.  '  luAra,  §  742. 

Ellis,  74  Mo.  207  ;  State  v.  Woolaver,  «  Com.   v.  Dean,    108   Mass.    349  ; 

77  Mo.  103.  dting  Com.  v.  Bakeman,  105  Mass.  53 ; 

s  R.  17.  Button,  11  Ad.  &  Bl.  N.  S.  Morey  v.  Com.  108  Mass.  433 ;  People 

929.    See  R.  r.  Evans,  5  C.  &  P.  553 ;  v.  Arnold,  46  Mich.  268. 

R.  v.  Anderson,  2  M.  &  R.  469 ;  Com.  v.  In  New  York,  by  the  penal  code  of 

Andrews,  132  Mass.  263.  1882,  §  685,  an  attempt  does  not  merge 

The  bearing  of  these  oases  on  the  in  a  consummated  crime. 
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another  ;^  nor  can  it  be  maintained  under  the  statutes  that  a  defend- 
ant is  to  be  convicted  on  proof  showing  him  to  be  guilty  of  an 
offence  materially  different  from  that  charged. 

It  is  conceded  on  both  sides  that  a  felony  of  low  grade  does  not 
merge  in  a  felony  of  higher ;'  nor  does  a  misdemeanor  merge  in  a 

1  R.  v.  Simpson,  3  C.  &  E.  207 ;  R.  v.  had  stated  the  assaults  as  conducing 
Shott,  Ihid.  206.  In  other  words,  the  to  the  death,  and  had  given  them  in 
prosecntion  can  saj,  *^  We  relieve  the  evidence  to  sustain  the  charge  of  mur- 
defendant  from  the  ai^gravations  of  the  der.  It  was  proved,  however,  that 
charge,  and  try  him  only  on  one  minor  the  cause  of  death  was  a  hlow  inflicted 
offence  contained  in  the  indictment ;"  shortly  hefore  the  death  of  the  de- 
but it  cannot  say  "  We  will  charge  him  ceased,  which  occurred  on  the  4th 
with  one  offence  and  try  him  for  another  January,  hut  there  was  no  evidence  to 
essentially  different.''  As  to  whether  show  by  whom  the  blow  was  struck, 
incest  merges  in  rape,  see  Whart.  Crim.  and  the  prisoners  were  acquitted.  The 
Law  (9t(i  ed.),  §  1750.  See,  as  gene-  judge,  on  the  second  trial,  told  the  Jury 
rally,  infra,  §  467 ;  Whart.  Crim.  Law,  that  if  they  were  satisfied  that  there 
9th  ed.,  §§  27,  576.  See,  more  fully,  were  several  distinct  and  independent 
Whart.  Crim.  Law,  9th  ed.,  §§  576,  assaults,  some  or  any  one  of  which  did 
1343.  not  in  any  way  conduce  to  the  death 

In   Pennsylvania,  by  the    Revised  of  the  deceased,  it  would  be  their  duty 

Act  of  1860,  persons  tried  for  misde-  to  find  the  prisoners  guilty.    The  Jury 

meaner  are  not  to  be  acquitted  if  the  found  the  prisoners  guilty.     It  was 

offence  turn  out  to  be  felony.   A  similar  held  that  the  conviction  was  right,  as 

statute  exists  in  other  States.    Com.  the  prisoners  could  not,  on  the  trial  for 

V,  Squires,  1  Met.  258 ;  Prindeville  v.  murder,  have  been  convicted,  under  7 

People,  42  111.  217.  Will.  4  &  1  Vict.  c.  83,  s.  11,  of  the 

Two  were  indicted  in  England  for  assaults  for  which  they  were  indicted 

having  on  the  10th  November,  1849,  on  the  second  trial.    R.  v.  Bird,  T.  k 

assaulted  P.     They  pleaded  autrrfoU  H*  437 ;  2  Den.  C.  C.  94 ;  5  Cox  C.  C. 

acqvkf  and  in  their  plea  set  out  an  in-  11  •  2  Bug.  L.  &  Eq.  448. 
dlctment  for  murder,  the  third  count  of       The  Michigan  statute,  providing  that 

which  alleged  that  they  had  murdered  no  person  shall  be  acquitted  of  a  mis- 

the  deceased,  by  beatings  on  the  6th  demeanor  because  the  proofs  show  a 

November  and  1st  December,  1849,  and  felony,  cannot  apply  to  a  statutory 

1st  January,  1850,  and  on  divers  other  offence  where  the  misdemeanor  could 

days  between  the  5th  November  and  not  be  included  in  any  felony,  and 

1st  January;   and  the  plea  averred  where  the  offence   proved  would   be 

that  the  assaults  charged  in  the  second  inconsistent  with  that  charged,  instead 

indictment  were  identically  the  same  of  being  an  aggravation  of  it.    People 

•8    those   of  which    they  had  been  9.  Chappell,  27  Mich.  486.    Otherwise 

acquitted  on  the  trial  of  the  first.    The  when  the  misdemeanor  is  part  of  the 

replication  was  that  the  prisoners  were  felony.    People  v.  Arnold,  46  Mich, 

not  acquitted  of  the  felony  and  murder,  268. 

including  the  same  identical  assaults        *  Com.  v.  McPike,  3  Cush.  181 ;  Peo- 

charged  in  the  indictment.     On  the  pie  v.  Smith,  57  Barb.  46 ;  Barnett  v. 

first  trial  the  counsel  for  the  crown  People,  54  III.  325 ;  Bonsall  v.  State, 
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misdemeanor.^  Thns,  the  intent  to  commit  an  injury  within  the 
statute  under  which  the  prisoner  is  indicted,  as  a  means  to  the 
accomplishment  of  another  ultimate  and  unlawful  object,  is  not  taken 
out  of  the  operation  of  the  statute  bj  the  existence  of  such  ultimate 
design.* 

§  465.  Most  indictable  offences  comprise  two  or  more  grades,  of 

any  one  of  which,  either  at  common  law  or  by  statute,  a 
Indictment  jury  may  convict.*  Under  an  indictment  for  murder,  for 
minor°*f*  instance,  a  defendant  may  be  convicted  of  murder  in  the 
fence  In-  gecond  degree,  of  manslaughter,  and,  in  some  jurisdic- 
major,  a  tions,  of  assault  and  battery.  Under  an  indictment  for 
or  acquittoi  burglary  containing  an  averment  of  larceny  he  may  be 
bare  major    <5onvicted  of  larceny.*    Under  an  indictment  for  assault 

with  intent,  he  may  be  convicted  of  a  simple  assault.' 
Under  an  indictment  for  the  consummated  offence,  he  may,  in 
several  States,  be  convicted  of  the  attempt.  It  becomes,  therefore, 
a  question  of  interest  to  determine  how  far  a  conviction  or  an  ac- 
quittal on  an  indictment  for  an  offence  comprising  several  stages 
affects  a  subsequent  charge  for  one  of  these  stages.  The  answer  is, 
that  if  there  could  have  been  a  conviction  on  the  first  indictment  of 
the  offence  prosecuted  under  the  second,  then  the  conviction  or  ac- 
quittal under  the  first  indictment  bars  the  second.  Where  on  the 
first  trial  the  conviction  or  acquittal  is  of  the  minor  offence,  this  rule 
has  been  frequently  recognized.*  Thus,  where  under  an  indictment 
for  murder  the  defendant  could  have  been  convicted  of  murder  or 

35  Ind.  460 ;  People  v.  Bristol,  23  Mich.  State  v.  Dearborn,  64  Me.  442 ;  Com.  v. 

118.    Infra,  §  1344.  Griffin,  21  Pick.  623 ;  Com.  v.  Stuart, 

1  Infra,  §  1346.    See  State  v.  Damon,  28  Grat.  950 ;  Stewart  v.  SUte,  6  Ohio, 

2  Tyler,  387.  242 ;  Bell  v.  State,  48  Ala.  184 ;  Swin- 

>  People  r.  Carmiohael,  6  Mich.  10 ;  ney  v.  State,  8  S.  &  M.  676 ;  State  o. 

People  r.  Adwarda,  Ibid.  22  ;   Whart.  Roes,  29  Mo.  32 ;  State  v.  Smith,  53  Mo. 

Crim.  Law,  9th  ed.  §  119.  139  ;    State  o.  Branijon,  55   Mo.   63 ; 

*  Whart.  Crim.  Law,  9th  ed.  §  27.  State  v,  Chafin,  2  Swan,  493 ;  Conner 

*  Infra,  §§  742,  789;  Com.  v.  Pre-  t7.Com.,13BaBh,714;  Stateo.Delaney, 
Witt,  82  Ej.  240 ;  see  Mnnson  v.  State,  28  La.  An.  434 ;  State  o.  Bjrd,  31  La. 
21  Tex.  Ap.  329.  An.  419  ;  State  v.  Dennison,  31  La.  An. 

*  Supra,  §  247.  847 ;  Cameron  v.  State,  8  Bug.  13  Ark. 
«  Infra,  §§   742,   789,    896;    supra,    712;  Jones  v.  SUte,  13  Tex.  168;  Gris- 

§  244 ;  R.  v.  Oliver,  8  Cox  C.  C.  384 ;  R.  ham  v.  SUte,  19  Tex.  604  ;  SUte  v.  Tajr- 

V.  Yeadon,  9  Cox  C.  C.  91 ;  R.  v.  Bird,  lor,  3  Oregon,  10. 

T.  &  M.  437  ;  3  Den.  C.  C.  94 ;  6  Cox  By  the  N.  Y.   Penal  Code  of  1882, 

C.  C.  11 ;  SUte  v.  Waters,  39  Me.  54 ;  §  36,  the  position  in  the  text  is  affinned. 
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of  manslaughter,  then  his  conviction  of  manslaughter  bars  after  a 
new  trial  a  subsequent  prosecution  for  the  murder.^  On  the  same 
reasoning  a  conviction  of  murder  in  the  second  degree  is  an  acquittal 

1  Infra,  §§  789,  896 ;  2  Hale,  246 ;  Grim.  L.  Mag.  61 ;  Bohanan  v.  State, 

Foet.  329  ;  SUte  v.  Pajson,  .37  Me.  362 ;  18  Neb.  57. 

Com.  V.  Herty,  109  Mass.  348 ;  State  v.  In  R.  v.  Tanoook,  13  Cox  C.  C.  217, 
Flannigan,  6  Md.  167 ;  Davis  v.  State,  the  prisoner  having  been  prevlonsly 
39  Md.  365 ;  Lithgow  v.  Com.,  2  Ya.  oonyioted  for  the  manslaughter  of  A., 
Ca.  297 ;  Kirk  v.  Com.,  9  Leigh,  627 ;  was  shortly  after  his  trial  indicted  for 
Wroe  V,  State,  20  Ohio  St.  460 ;  More-  wilfal  murder  upon  the  same  facts. 
head  v.  State,  34  Ohio  St.  212 ;  Brennon  The  prisoner  pleaded  autrefoU  convict, 
9.  People,  15  111.  511 ;  Bamett  v.  People,  The  facts  of  Identitj  of  the  prisoner 
54  III.  325 ;  People  v.  Knapp,  26  Mloh.  and  deceased  having  been  given  in 
112;  Gordon  v.  State,  3  Iowa,  410;  evidenoe,  and  the  Judge  (Denman,  J.) 
State  V.  Tweedj,  11  Iowa,  350 ;  State  v.  having  read  the  depositions,  which,  as 
Commis.,  3  Hill  S.  C.  241 ;  Jordan  v,  he  thought,  disclosed  a  case  of  man- 
State,  22  Ga.  545 ;  Miller  v.  State,  58  slaughter,  he  held  the  plea  to  be 
Ga.  200 ;  Bell  v.  State,  48  Ala.  68ft ;  proved,  at  the  same  time  stating  that, 
De  Armand  v.  State,  71  Ala.  351 ;  S7I-  if  he  thought  the  case  would  ultimately 
vester  v.  State,  72  Ala.  201 ;  Morris  v.  have  resolved  Itself  into  one  of  murder. 
State,  8  Sm.  &  M.  762 ;  Hurt  o.  State,  he  should  have  tried  the  prisoner,  and, 
25  Miss.  378 ;  Rolls  v.  State,  52  Miss,  if  necessary,  reserved  the  point  for  the 
391 ;  Watson  v.  State,  5  Mo.  497 ;  State  consideration  of  the  court  for  crown 
9.  Ross,  29  Mo.  32 ;  State  v.  Sloan,  47  cases  reserved.  But  this  last  point 
Mo.  604 ;  State  v.  Smith,  53  Mo.  139 ;  was  merely  intimated  and  cannot  be 
(but  now  contra  in  Missouri  under  con-  accepted  as  of  authority, 
stitution  of  1875 ;  State  v,  Sims,  71  In  this  case,  however,  the  first  indict- 
Mo.  538 ;  State  v.  Bruffey,  75  Mo.  389 ;  ment  was  for  manslaughter,  and  the 
State  V.  Martin,  76  Mo.  337;  State  v.  view  of  Denman,  J.,  is  in  accordance 
Anderson,  89  Mo.  300)  ;  State  v.  De-  with  the  distinction  taken  infra, 
laney,  28  La.  An.  434 ;  State  v.  Byrd,  In  State  v.  Chumley,  67  Mo.  41,  it 
31  La.  An. 419;  Stater.  Dennison,  Ibid,  was  held  that  a  conviction  on  an  In- 
847 ;  Slaughter  o.  State,  6  Humph,  dictment  for  an  assault  with  intent  to 
410  j  State  r.  Lessing,  16  Minn.  80 ;  kill,  bars  an  indictment  on  the  same 
State  V.  Martin,  30  Wis.  216 ;  State  v.  facts  for  an  assault  with  intent  to 
Belden,  33  Wis.  120 ;  People  v,  Gilmore,  malm. 

4  Cal.  376 ;  State  i;.  MoCord,  8  Kans.  As  dissenting  from  the  text,  see  U. 

232  j  Womock  r.  State,  6  Tez.  Ap.  450.  S.  v.  Keen,  1  McLean,  429  ;  Bailey  v. 

See,  however,  as  holding  that  a  new  State,  26  Ga.  579 ;  Veatch  v.  State,  60 

trial  opens  the  whole  case,  U.  S  v,  Ind.  291.    The  argument  in  the  text  is, 

Harding,   1  Wall.  Jr.   147 ;   State  v.  of  course,  strengthened  when  there  has 

Beheimer,  20  Ohio  St.  579  ;   State  v,  been  a  direct  acquittal  of  the  major. 

Morris,  1  Blackf.  37 ;  Veatch  v.  State,  In  such  cases  the  conviction  of  mur- 

60  Ind.  29 ;  Livingston's  Case,  14  Grat.  der  in  the  second  degree  must  be  spe- 

134;   Com.   v.  Arnold   (Ky.   1884),   6  dally  pleaded.    Jordan  v.   State,   81 

Ala.  20.    Infra,  §  477. 
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of  murder  in  the  first  degree;^  a  conyiotion  of  larceny,  on  an 
indictment  for  burglary  and  larceny,  is  an  acquittal  of  burglary ;' 
a  conviction  of  robbery  in  the  second  degree  bars  a  subsequent 
prosecution  for  robbery  in  the  first  degree.'  A  defendant,  also, 
who  is  convicted  of  assault  with  intent  to  ravish,  under  an  indict- 
ment for  rape,  cannot  subsequentiy  be  tried  for  the  rape  ;^  and  a 
defendant  who  is  convicted  of  an  assault  under  an  indictment  for  an 
assault  with  intent  to  kill,  or  for  assault  and  battery,  cannot  be  sub- 
sequently tried  for  the  assault  with  felonious  intent,  or  for  the 
assault  and  battery/  On  the  same  hand,  where,  under  the  first 
indictment  there  could  have  been  no  conviction  of  the  major  offence, 
then  a  conviction  or  acquittal  of  the  minor  on  the  first  indictment 
does  not  bar  a  second  indictment  for  the  major  offence.*    Thus,  a 

^  Clem  V.  state,  42  Ind.  420 ;  State  o.  Johnson,  1  Vroom,  185 ;  Franciaoo  o. 

V.  Belden,  33  Wis.  120 ;  Slaughter  v.  State,  4  Zabr.  30 ;  SUte  o.  Townsend, 

Com.,  6  Humph.  410 ;  State  v.  Smith,  2  Earring.  543 ;  Stewart  v.  State,  5 

53  Mo.  139 ;  Johnson  v.  State,  29  Ark.  Ohio  R.  242 ;  White  v.  State,  13  Ohio 

31 ;  Lewis  v.  State,  61  Ala.  1 ;  Field  v.  St.  569  ;  State  v.  Shepard,  10  Iowa, 

State,  52  Ala.  348 ;  Berry  v.  State,  65  126 ;  Clark  v.  SUte,  12  Ga.  350 ;  SUte 

Ala.  117.    Compare  People  v.  LiUj,  38  v.  Stedman,  7  Port.  495  ;  Carpenter  v, 

Mioh.  270.  SUte,  23  AU.  84 ;  Gardenheir  v.  State, 

>  Supra,  i  244.    Infra,  §§  789,  896;  6  Tex.  348;  Reynolds  v.  State,  11  Tez. 

Bute  V.  Kittle,  2  Tyler,  471;  SUte  v.  120;  Grisham  v.  SUte,  19  Tez.  504; 

Bruffey,  75  Mo.  389;  11  Mo.  Ap.  79;  Robinson  v.   SUte,  21  Tez.  Ap.  160; 

SUte  V.  Martin,  76  Mo.  337  ;  Morris  v.  McBride  i;.  SUte,  2  Bng,  374 ;  SUte  v. 

SUte,  8  S.  &  M.  762 ;  Esmon  v.  SUte,  Robey,  8  Nev.  312 ;  People  v.  Apgar, 

1  Swan  (Tenn.),  14.     See  Smith  v.  35  Cal.  389. 
SUte,  68  Ala.  424.  The  reason  is,  the  conyiction  of  the 

Compare  State  v.  Brannon,  55  Mo.  minor  is  the  acquittal  of  the  major. 

63,  as  sUted  fully  infra,  §  466,  and  Infra,  §  742. 

as  to  Missouri  cases  see  analysis  in       ^  R.  v.  Morris,  L.  R.  1  C.  C.  90;  R. 

prior  note.  v.  Salvi,  10  Coz  C.  C.  481,  n. ;  R.  v. 

As  to  oases  where  the  burglary  and  Button,  11  Ad.  &  Bl.   (N.  S.)   929 ; 

the  larceny  are  separately  indicted,  see  Josslyn  o.  Com.,  6  Met  236 ;  Com.  o. 

Smith  V.  SUte,  22  Tez.  Ap.  350.  Brans,  101  Mass.  25 ;  Com.  v.  Herty, 

<  SUte9.Brannon,55Mo.  63;  People  109  Mass.  348;    Wilson  v.  SUte,  24 

V.  Jones,  53  Cal.  58.  Conn.  57 ;  People  v.  Saunders,  4  Par- 

«  State  V.  Shepard,  7  Conn.  54.  ker  C.  R.  197 ;    People  v.  Smith,  57 

6  R.  V,  Dawson,  3  SUrk.  62 ;  SUte  Barb.  46 ;  SUte  v.  Nathan,  5  Richards. 

17.   Dearborn^   54  Me.  442;    SUte   v.  213;   SUU  v,  Warner,  14  Ind.  572; 

Handy,  47  N.  H.  538 ;  SUte  v.  Coy,  2  Freeland  v.  People,  16  111.  380  ;  Severin 

Aiken,  181 ;  SUte  v.  Reed,  40  Vt.  603 ;  v.  People,  37  111.  414 ;  Scott  v.  U.  S.,  1 

Com.  V.  Fischblatt,  4  Met.  350 ;  SUte  Morris,  142 ;  People  9.  Knapp,  26  Mich. 
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conviction  or  acquittal  on  an  indictment  for  an  assault  with  intent  to 
kill  or  ravish  (the  acquittal  being  on  the  ground  of  merger)  will  be 
no  bar  to  an  indictment  for  the  consummated  offence.^  And  when 
after  a  trial  for  assault  the  assaulted  person  dies,  a  prosecution  for 
the  murder  is  not  barred  by  the  prior  prosecution  of  the  assault.' 
A  conviction  of  larceny,  also,  on  an  indictment  for  burglary  with 
intent  to  steal,  does  not  bar  a  prosecution  for  the  burglary.'  We 
must  at  the  same  time  remember  that  the  prosecution,  as  will  pre- 
sently be  seen  more  fully ,^  by  selecting  a  minor  stage,  and  prose- 
cuting it  with  the  evidence  of  the  major  stage,  declining  to  present 
an  averment  of  the  latter,  may  preclude  itself  from  afterwards  pro- 
secuting  for  the  major  offence  in  a  distinct  indictment.  Otherwise 
the  prosecution  might  arbitrarily  subject  a  defendant  to  trials  for  a 
series  of  progressive  offences  on  the  same  proof  tentatively  applied 
until  at  last  a  conviction  should  be  reached. 

§  466.  Of  the  rule  just  expressed  the  converse  is  in  a  large 

measure  true.    Thus,  whenever,  under  an  indictment  containing 

• 

112;    State  v.  Martin,  80  Wis.  216;  414.     (Biddle,  G.  J.,  diss.)    On  the 

Duncan  v.  Com.,  6  Dana,  295.     See  other  hand,  in  R.  v.  Walker,  2  M. 

Roberto  v.  State,  14  Ga.  8.    See,  how-  &  R.  457,  where  it  was  held  that  *an 

ever,  R.  v.  Blrington,  9  Cox  C.  C.  86 ;  acquittal  of  an  assault  barred  a  snb- 

1  B.  &  S.  689  ;  10  W.  R.  13 ;  cited  infra,  sequent  prosecution  for  felonious  stab- 

§  467;  R.  v.  Thompson,  9  W.  R.  203;  bing  based  on  the  same  transaction, 

State  V.  Mikesell,  70  Iowa,  176.  it  was  said  hy  Coltman,  J.,  '*  Suppose 

In  Com.  V.  Curtis,  11  Pick.  134,  the  a  party  had  been  acquitted  of  an  as- 

rule  in  the  text  was  held  to  apply  to  a  sault,  and  he  was  afterwards  indicted 

case  where  the  court  trying  the  minor  for  the  felony  which    involved    that 

ease  had  no  Jurisdiction  of  the  major,  assault ;  it  is  clear,  if  he  did  not  make 

>  R.  v.  Morris,  L.  R.  1  C.  C.  R.  90 ;  the  assauk,  he  could  not  be  guilty  of 

State  V.  Murray,  15  Me.  100 ;   Com.  o.  that  which  includes  aud  depends  upon 

Kingsbury,  5  liass.  106  ;    People  v.  the  assault." 

Mather,  4  Wend.  265 ;  People  v.  Saun-  >  R.  v.  Morris,  L.  R.  1  C.  C.  90 ;  R. 

ders,  4  Parker    C.  R.  197  ;   Com.  v.  v,  Salvi,  10  Cox  C.  C.  481,  n. ;  Com.  v. 

Parr,  5  W.  &  S.  345.    Supra,  §  456.  Bvans,  101  Mass.  25  ;  Burns  v.  People, 

In  State  v.  Hattabough,  66  Ind.  223,  1  Parker  C.  R.  182  ;  Wright  v.  SUte, 

it  was  held  that  a  conviction  or  acquittal  5  Ind.  527 ,  and  other  oases  cited  infra, 

of  a  simple  assault  and  battery,  before  §  47. 

a  court  of  oompetent  Jurisdiction  to  try  >  Wilson  v.  State,  24  Conn.  57 ;  Smith 

the  same^^  does  not  bar  a  subsequent  o.  State,  23  Tex.  Ap.  350.     But  see 

proeeoution  for  the  same  assault  and  Roberto  v.  State,   14   Ga.  8.     Infra, 

battery  with  intent  to  commit  a  felony.  §§  466,  471. 

Citing  People  v.  Saunders,  4  Parker  <  See  infra,  §  467. 
C.  R.  197 ;  Severin  o.  People,  37  111. 
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saccessive  stages  of  an  offence,  the  defendant  could  have  been  oon- 
Conviction  ^^^^  ^^  *^®  minor  offences  at  the  trial,  his  conviction 
oracquittai  of  the  major  offence  protects  him  from  a  further  prose- 
offence  cution  of  the  minor.  And  the  same  rule  applies  to  ac- 
J^eno*n**'  qnittals,  whenever  the  defendant  could  have  been  con- 
flrst  trial  yicted  of  the  minor  offence  and  the  acquittal  goes  to  the 
could  have  aggregate  charge.^  It  is  otherwise  when  there  could 
victed  oT  have  been  no  conviction  of  the  minor  offence  under  the 
°^^'^*  first  indictment.'  Thus,  an  acquittal  of  burglary  with  intent 
to  steal  does  not  bar  a  prosecution  for  larceny  f  and  an  acquittal  of 

1  4  Co.  B.  46 ;    2  Hale,  246 ;    Post,  however,  R.  v.  Gould,  9  €•  &  P.  864. 

339  ;  R.  V.  Goald,  9  C.  &  P.  64 ;  R.  v.  Infra,  §  467. 

Barrett,  9  C.  &  P.  387;  State  t;.  Smith,  *  See  State  v.  Warner,  14  Ind.  572  ; 

43  Vt.  324 ;    People  v.  McQowan,  17  Fisher  v.  State,  46  Ala.  717 ;   RoherU 

Wend.  386 ;  People  v.  Loop,  3  Parker  v.  State,  55  Miss.  421 ;  Howard  v.  State, 

C.  R.  561 ;   People  o.  Smith,  57  Barb.  8  Tex.   Ap.  447 ;  People  v,  Helbing, 

56 ;  Lohman  v.  People,  1  Comst.  379 ;  61  Cal.  620 ;   though  see  contra,  State 

State  V,  Cooper,  1  Green,  361 ;  Res.  v.  v.   Lewis,   2  Hawks,  98 ;    Roberts  o. 

Roberts,  2  Dall.  124;  Dinkey  v.  Com.  State,  14  Ga.  8;    State  r.  De  Graffen- 

17  Penn.  St.  126 ;  State  v.  Reed,  12  Hd.  ried,  9  Baxt.  287 ;  People  v.  Gamett, 

263 ;   Murphj  v.  Com.,  23  Grat.  460 ;  20  Cal.  622. 

Fritz  V.  State,  40  Ind.  18 ;  Wiloox  v.  In  State  v.  Brannon,  55  Mo.  63,  the 
State,  6  Lea,  671 ;  State  v.  Lewis,  2  defendant  was  indicted  "  for  robbery 
Hawks,  98;  State  v.  Cowell,  4  Ired.  in  the  first  degree,'' which  was  held  to 
231 ;  Johnson  v.  State,  14  Ga.  55 ;  Bell  be  a  sufficient  indictment  for  larceny. 
V.  State,  48  Ala.  684 ;  State  v.  Smith,  The  conviction  was  for  robbery  *'  in 
15  Mo.  550 ;  State  o.  Pitts,  57  Mo.  85  ;  the  second  degree."  The  verdict  was 
State  V,  Keogh,  13  La.  An.  243 ;  Wil-  set  aside,  as  there  were  no  degrees  in 
cox  V,  State,  31  Tex.  586 ;  Thomas  v.  robbery.  When,  subsequently,  the  de- 
State,  40  Tex.  36.  fendant  was  again  tried  upon  the  same 

s  2  Hawk.  c.  25,  s.  5 ;  1  Leach,  12 ;  indictment,  and  convicted  of  laroeny, 

R.  V.  Campbell,  3  C.  &  P.  418 ;   R.  o.  this  was  held  error ;  it  being  held  that 

Henderson,  1  C.  &  M.  328  ;  R.  v»  Tay-  as  the  defendant  could,  upon  the  first 

lor,  L.  R.  1  C.  C.  194 ;  11  Cox  C.  C.  trial,  have  been  convicted  of  either 

261 ;   R.  u.  Reid,  15  Jur.  181 ;  Com.  v.  robbery  or  larceny,  but  was  lawfully 

Hudson,  14  Gray,  11 ;  State  v.  Nichols,  convicted  of  neither,  the  verdict  was 

8  Conn.  496 ;  Hilands  v.  Com. ,  114  Penn.  an  acquittal. 

St.  372 ;  Reynolds  v.  People,  83  lU.  In  Wilson  v.  State,  24  Conn.  57,  a 

479 ;  Heller  v.  State,  23  Ohio  St.  682 ;  conviction    for   larceny,   as  we  have 

State  V,  Jesse,  2  Dev.  &  B.  297  ;  State  seen,  was  held  no  bar  to  statutory 

V.  Morgan,  95  N.  C.  641 ;  Wood  v.  State,  house-breaking ;  and  see  infra,  §  471. 

48  Ga.  192 ;  State  v.  Standifer,  5  Port.  But  a  conviction  for  laroeny  has  been 

523 ;  State  v,  Wightman,  26  Mo.  515  ;  held  a  bar  to  an  indictment  for  subse* 

Boswell  V.  State,  20  Fla.  869.    See,  quently  receiving    the    same    goods. 

U.  S.  V.  Harmison,  3  Sawyer,  556. 
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murder,  on  the  ground  that  the  .assaults  averred  did  not  contribute  to 
the  murder,  does  not  bar  a  subsequent  indictment  for  the  assaults.^ 

§  467.  Upon  the  doctrines  above  stated  an  interesting  qualifica- 
tion has  been  proposed.     Suppose  the  prosecution  could, 
if  it  chose,  have  presented  the  two  offences  in  a  single   may  bar 
count  (e.  ^.,  assaidt, 'with  assault  with  intent  to  wound),  ^^^Igl 
but  did  not  do  so,  thereby,  as  has  just  been  said,  virtu-  J^**^ 
ally,  with   the  whole  case  before  it,  entering  a  noUe 
prosequi  on  the  higher  grade.    Can  a  second  indictment  be  main-  , 
tained  for  such  higher  grade  ?    The  answer  must  be  in  the  negative  f 
since  the  prosecution  cannot  take  advantage  of  its  own  negligence 
in  the  imperfect  pleading  of  its  case,  and  since  such  voluntary  with- 
drawal of  the  aggravated  grade,  sanctioned  by  a  verdict,  operates 
as  an  acquittal  of  the  higher  grade.    Another  reason  is  the  annoy- 
ance which  a  contrary  rule  would  capriciously  inflict.    ^^  The  State 
cannot  split  up  a  crime  and  prosecute  it  in  parts.    A  prosecution 
for  any  part  of  a  single  crime"  (supposing  that  at  the  time  the  entire 
crime  could  be  prosecuted)  ^^  bars  any  further  prosecution  based  upon 
the  whole  or  a  part  of  the  same  crime."' 

Should  the  defendant  be  acquitted  on  the  first  trial,  the  whole 
case  of  the  second  prosecution  being  before  the  jury,  then,  as  he 
has  been  acquitted  of  the  essential  ingredients  of  the  second  case, 
the  second  case  cannot  proceed.^ 

1  B.  17.  Bird.  T.  &  M.  437 ;  2  Den.  C.  sustained  on  the  ground  that  the  with- 

C.  94;   5  Coz  C.  C.  11 ;  cited  supra,  drawal  of  the  higher  charge  by  the 

§  464.    See  Hoore  v.  State,  59  Miss,  prosecntion  operates,  when  sanctioned 

5i^.  by  the  verdict,  as  an  acquittal  of  such 

>  R.  o.  Slrington,  9  Coz  C.  G.  86 ;  1  charge ;  see  snpra,  §  464,  and  cases 

B.  h  8.  689  ;  10  W.  R.  13,  citing  R.  v.  cited  infra. 

Stanton,  5  Coz  C.  C.  324 ;  Thompson,  The   English   mlings  above   cited, 

in  re,  9  W.  R.  203  ;  U.  S.  v.  Harmison,  3  however,  took  place  under  a  statute 

Sawyer,  556 ;  State  v.  Smith,  43  Vt.  providing  that  after  a  trial  by  justices 

324;  Com.  v.   Miller,  5   Dana,  320;  there  should  be  no  further  proceed- 

State  V.  Chaf&n,  2  Swan.  493 ;  State  v.  ings,  civil  or  criminal,  "  for  the  same 

Stanly,  4  Jones  L.  (N.  C.)  290 ;  Moore  cause." 

V.  Stote,  71  Ala.  302 ;  4Crim.  Law  Mag.  *  Jackson  v.  State,  14  Ind.  327-8  ; 

429 ;  though  see  People  v.  Warren,  1  Drake  v.  State,  60  Ala.  42. 

Parker  C.  R.  338 ;  Smith  v.  Com.,  7  Grat.  *  To  this  effect  see  cases  in  preceding 

593 ;  State  v.  Foster,  33  Iowa,  525  ;  Price  section,  on  the  question  whether  a  oon- 

V,  State,  41  Tez.  300 ;  see  Grisham  v.  viction  of  burglary  with  intent  to  steal 

State,  19  Tez.  Ap.  504 ;  R.  v.  Elrington,  bars  larceny, 
and  other  cases  in  the  same  line,  may  be 
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i.Asto  Nature  of  Offence. 

.    §  468.  Concurrent  injuries  to  distinct  persons  may  be  classified 
as  follows : — 

(1.)  Concurrent  Negligent  Injuries. — Suppose  a  railroad  cor- 
Wben  one  pora^on,  by  negligence  in  the  construction  of  a  bridge, 
nniawfta  causes  the  concurrent  deaths  of  a  number  of  passengers, 
rates  on  is  the  responsibility  of  the  corporation,  or  of  its  officers 
objecuf  ^  whom  the  negligence  is  imputable,  limited  to  a  single 
convicUon     q^^  ^f  death  ?    It  is  alleged,  by  those  maintaining  the 

as  to  one  o     ?     .^  o 

object  does  affirmative,  that  as  the  injury  is  but  one  act,  there  can 

^tsh  pros-  be  but  one  indictment  and  but  one  punishment.    But  is 

to^other"  there,  in  such  cases,  only  one  act  ?    In  civil  suits  it  has 

«.  g,y  when  |)een  decided  in  multitudes  of  cases  that  there  are  as 

two  per- 
sons are       many  distinct  acts,  separately  cognizable,  as  there  are 

simultane-  ••        <■  j  i».i         L»i»i_t_  i_ 

oasiy  persons  injured ;  and  one  of  the  chief  checks  we  have 

^^^^'  upon  railroad  companies  is  that  when  a  great  dUsaster 

occurs  from  their  negligence,  they  have  to  pay  damages  for  every 
person  hurt ;  and  hence  they  multiply  their  precautions  against  the 
negligences  which  should  produce  such  great  disasters.  If  a  foot- 
bridge crossing  a  brook  breaks  down  under  a  single  traveller,  the 
negligent  constructor  of  the  bridge  is  liable  to  but  a  single  suit, 
and  this  may  be  a  sufficient  penalty.  If  a  railway  bridge  crossing 
an  estuary  breaks  down,  through  the  negligence  of  the  company 
constructing  it,  and  a  hundred  persons  are  swept  into  the  sea,  the 
company  may  be  liable  to  a  hundred  smts ;  atrocious  negligence 
hereby  receiving  signal  and  conspicuous  condemnation.  In  no  other 
way  can  care  in  proportion  to  peril  be  legally  exacted.  Why,  then, 
should  it  be  otherwise  in  criminal  issues  ?  In  criminal  as  well  as 
in  civil  issues,  the  principle  is  that  the  guilt  of  neglect  is  in  propor- 
tion to  the  greatness  of  the  duty  neglected.  It  may  be  said,  that 
in  cases  of  injuries  arising  from  the  neglect  of  railroad  officers,  a 
gross  punishment  can  be  inflicted  in  the  first  case  tried  and  that  the 
others  can  be  dropped.  But  to  this  it  may  be  answered  as  follows : 
(1.)  It  is  no  more  just  when  a  man  is  tried  for  negligent  miscon- 
duct towards  A.,  to  punish  him  for  negligent  misconduct  to  B.,than 
it  would  be  just  when  he  is  tried  for  negligent  misconduct  towards 
A.,  to  punish  him  for  malicious  acts  done  subsequently  to  B.  If 
the  acts  are  separate  they  are  to  be  'punished  separately,  and  that 
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they  are  separate  the  courts,  in  civil  suits,  have  repeatedly  ruled. 
(2.)  Our  statutes  do  not  ordinarily  permit  a  series  of  offences  to 
be  thus  lumped  in  their  punishment.  Punishments  are  assigned  to^ 
specific  objective  acts  of  negligence.  To  impose  the  statutory  pun- 
ishment in  such  cases,  if  we  stop  with  the  first  prosecution,  is  often 
a  very  inadequate  penalty  for  the  crime.  To  -this  viow  it  may  be 
objected  that  an  offender  may  be  crushed  under  a  load  of  succes- 
sive punishments*  But  this  is  an  objection  that  goes,  not  to  the 
responsibility  of  the  party  for  each  offence,  but  simply  to  the  de- 
gree in  which  he  is  to  be  punished  for  his  misconduct.  The  same 
objection  would  apply  to  successive  trials  in  cases  where  A.,  at 
intervals  of  a  day  or  a  month,  assaults  murderously  B.,  0.,  and  D. 
The  proper  course  is  not  to  deny  his  responsibility  for  the  wrong- 
ful acts,  but,  in  cases  where  his  punishment  in  the  first  case  is  ade- 
quate, to  apply  executive  clemency.  He  may,  for  instance,  in  the 
first  case,  be  sentenced  to  imprisonment  for  five  years,  and  this  may 
be  regarded  by  the  executive  as  a  sufficient  penalty  to  impose  on  a 
particular  individual.  But  if  he  is  sentenced  in  the  first  case  to  an 
imprisonment  for  one  or  two  years,  this  may  be  properly  followed 
by  a  second  prosecution  with  a  similar  punishment.  If  this  objec- 
tion, it  may  be  added,  applies  to  successive  criminal  prosecutions, 
it  applies  still  more  strongly  to  successive  civil  suits,  the  penalties 
of  which  cannot  be  reduced  by  the  executive. 

(2.)  Concurrent  Malice  and  Negligence. — The  characteristics 
of  this  concurrence  are  elsewhere  fully  discussed.^  A.  aims  a 
pistol  at  B.,  but  the  ball  glances  and  wounds  C.  Here,  as  we 
have  seen,  there  is  an  attempt  to  kill  B.,  for  which  the  defendant 
is  indictable,  and  a  negligent  wounding  of  C,  for  which  the  de- 
fendant is  also  indictable.  The  offences  are  distinct  in  purpose, 
in  object,  in  effect,  and  ordinarily  in  mode  of  punishment.  They 
are  consequently  to  be  tried  separately.  And  in  this  way  alone 
can  a  proper  penalty  be  inflicted.  A  trial  for  neither  offence 
would  bring  with  it  such  a  penalty.  An  attempt  has  usually  a 
lenient  punishment  imposed  on  it ;  and  such  is  the  case  with  a 
negligent  wounding.  But  here  we  have  acts  which,  if  we  could 
join  them,  would  present  the  features  of  a  malicious  wounding, 
and  would  deserve  the  punishment  imposed  on  that  high  offence. 

I  Whart.  Crim.  Law,  9tli  ed.  §  120. 
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But  we  cannot  so  join  them ;  and   if  we  prosecute  only  for  the 
neglect  or  the   attempt  singly,  the  punishment  would  be  inade- 
^quate. 

(3.)  Concurrent  Malicious  Acts. — ^A.,  for  instance,  designing 
to  inflict  severe  physical  injury  on  B.  and  C,  waits  till  he  finds 
them  together.  We  may  suppose  the  case  of  poison  administered 
in  such  a  way  as  not  to  kill  but  to  seriously  hurt,  such  being  the 
intention.  K  he  administers  the  dose  to  them  at  intervals  of 
half  an  hour,  there  can  be  no  question  that  the  offences  are  dis- 
tinct Do  they  cease  to  be  distinct,  because  in  this  view,  he 
manages  to  get  them  to  his  table  together,  and  then  to  poison 
them  by  soup,  for  instance,  distributed  from  the  same  tureen  ?  In 
the  Roman  law  we  have  cases  in  which  the  idea  of  unification  of 
such  offences  is  sternly  rejected,  and  in  which  each  poisoning  is 
held  to  be  distinct.  The  English  common  law  tends  to  the  same 
effect.  There  can  be  no  question  that  each  party  injured,  in  such 
cases,  supposing  death  not  to  ensue,  can  maintain  a  civil  suit  for  the 
damage  he  has  suffered  individually.  There  can  be  no  question, 
also,  that  by  the  English  common  law,  he  is  obliged,  before  bringing 
the  civil  suit,  to  bring  a  criminal  prosecution.^  Wherever,  in  such 
cases,  a  civil  suit  lies,  there,  as  a  condition  precedent,  lies  a  crimi- 
nal prosecution.  It  may  be  said  that  this  also  heaps  an  intolerable 
burden  on  the  offender.  This  objection,  however,  if  good,  would 
limit  to  a  single  suit  all  civil  retribution  sought  by  the  party  in- 
jured. And  the  question  here  also,  as  in  the  preceding  cases,  is 
one  for  the  executive,  if  it  appear  that  immoderate  penalties  are 
about  to  be  inflicted.  The  objection  does  not  go  to  the  severance 
of  the  offences.  This  severance  is  required,  (1)  because  the  pur- 
pose in  each  case  is  distinct ;  and  (2)  because  the  object  in  each 
case  is  distinct. 

The  question  before  us,  as  it  presents  itself  to  us  in  the  concrete, 
may  be  treated  in  a  series  of  cases,  of  which  the  following  is  the 
first  to  be  discussed : — 

If  A.  in  shooting  at  B.  kills  both  B.  and  C,  is  his  conviction 
under  an  indictment  for  killing  B.  a  bar  to  a  prosecution  against 
him  for  killing  C.  ?  In  answering  this  question  let  us  remember 
that  to  join  the  killing  of  B.  and  C.  in  the  same  count  would  be  a 

1  See  Bupra,  §  453. 
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duplicity  that  would  not  be  tolerated ;  and  that  if  joined  in  the 
same  indictment,  in  separate  counts,  the  court  would  compel  an 
election  between  the  offences.  It  would  be  necessary,  therefore, 
to  prosecute  the  cases  separately  ;  and  if  so,  it  is  hard  to  see  how  a 
conviction  or  acquittal  of  the  one  could  bar  a  prosecution  of  the 
other.  To  the  indictment  for  killing  B.,  for  instance,  A.  might  set 
up  self-defence,  and  be  acquitted,  but  this  might  be  plausibly  argued 
to  be  an  issue  different  from  that  which  would  be  presented  on  his 
trial  for  killing  B.,  should  it  appear  that  the  killing  of  B.  was  an 
unprovoked  or  a  negligent  act.  The  killing  of  B.  also  may  be  ma- 
licious, as  where  A.  designs  to  shoot  B.,  while  the  concurrent 
killing  of  C.  may  be  negligent ;  as  where  the  ball,  after  striking 
B.,  glances  and  strikes  C,  whom  A.  has  no  possible  reason  to  ex- 
pect to  be  at  the  spot,  and  whose  death  may  be  to  him  peculiarly 
abhorrent.^  An  acquittal  or  conviction,  therefore,  for  kitting  G. 
ought  not,  on  principle,  to  bar  a  subsequent  indictment  for  killing 
B.,  though  the  killings  were  by  the  same  act.' 

>  Whart.  Crim.  Law,  9th  ed.  §  120.        A.  when  shooting  at  B.  with  Intent 

*  See  R.  V.  Champneys,  2  M.  &  R.  to  kill,  by  the  same  shot  negligently, 

26  ;  R.  V.  Jennings,  R.  &  R.  368 ;  State  as  it  is  allied,  injures  C.    An  aoqait- 

V.  Benham,  7  Conn.  414 ;  People  v.  tal  on  an  indiotment  for  the  negligent 

Warren,  1  Parker  C.  R.  338 ;  Vanghan  injury  to  G.  is  no  bar  to  an  indiotment 

V,  Com.,  2  Va.  Cas.  273;  Smith  v.  for  the  malioions  shooting  of  B. 
Com.,  7  Grat.  593 ;  State  v.  Fife,  1        A.,  an  officer,  with  a  warrant  to  ar- 

Bailey,   1 ;     State    v.  Fayetteville,   2  rest  B.,  shoots  B.,  the  shooting  being 

Mnrphey,  371 ;  Eannon  v.  State,  10  the  only  means  of  preventing  B.'s  ee- 

Lea,  386 ;   State  v.  Standifer,  5  Port.  cape.    By  the  same  shot,  however,  he 

523  ;  Teat  v.  State,  53  Miss.  439  ;  Peo-  (either  negligently  or  maliciously)  in* 

pie  V.  Alibes,  49  Cal.  452;  People  v.  Jures  C.    An  acquittal  in  the  former 

Majors,  65  Cal.  138  ;  and  see  State  o.  case  is  no  bar  to  a  prosecution  in  the 

Horneman,  16  Kans.  452.    See,  how-  latter. 

ever,  State  v,  Womack,  7  Cold.  508.  A  public  executioner,  when  discharg- 
In  Whart.  Crim.  Ev.  §  587,  other  points  ing  hi&  office,  withdraws  the  platform 
are  noticed ;  and,  as  disputing  the  in  such  a  way  as  not  only  to  cause  the 
conclusion  of  the  text,  see  State  v.  Da-  death  of  the  convict,  which  he  is  ap- 
mon,  2  Tyler,  370 ;  Ber  v.  State,  22  pointed  to  effect,  but  to  inflict  a  serious 
Ala.  9  ;  Clem  v.  State,  42  Ind.  420.  wound  on  a  by-stander,  such  wound 
In  Whart.  on  Horn.  §§  28-48,  will  be  being  maliciously  intended  by  the  ex- 
found  a  discussion  of  whether  the  ecutioner.  An  acquittal  on  an  indict- 
grade  in  all  cases  of  double  killing  is  ment  for  the  killing  is  no  bar  to  an  in- 
identical.  See  Forrest  v.  State,  13  diotment  for  the  malicious  wounding. 
Lea,  103.  An  artilleryman  aims  his  gun  in 
The  following  supposed  cases  may  such  a  way  as  to  kill  not  only  soldiers 
strengthen  the  argument  in  the  text  :«>  of  the  hostile  force,  but  persons  attend- 
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§  469.  Where  the  rule  b  that  there  can  be  batteries  of  two  or  more 

persons,  intro4uced  in  the  same  count,^  it  follows  on  tech- 

Mto^?     nical  grounds, that  a  conviction  or  acquittal  on  an  indict- 

batteHes  at  meni  charging  a  battery  of  A.  and  B.  is  a  bar  to  a 

onetime.  o    o  J 

subsequent  prosecution  for  a  battery  of  B.,  though  on 
the  first  trial  the  verdict  went  simply  to  the  battery  of  A.  But 
where  the  first  indictment  charges  only  the  battery  of  A.,  this,  for 
the  reasons  stated  in  the  last  section,  does  not  bar  a  subsequent  in- 
dictment for  a  battery  of  B.'  And  where  the  defendant  fired  a 
revolver  twice  in  rapid  succession  at  a  crowd,  the  first  shot  wound- 
ing A.  and  the  second  wounding  B.,  it  was  held  that  a  conviction 
for  assault  on  A.  was  no  bar  to  an  indictment  for  an  assault  on  B.' 
§  469  a.  The  exception  above  given  is  extended  in  a  New  York 
^    ^  case  where  it  is  held  that  an  indictment  charirinir  as  a 

So  of  anon.  .  ®    ^ 

single  act  the  burning  of  a  number  of  designated  dwel- 
ling-houses is  not  bad  for  duplicity.  The  criminal  act,  it  was  said,  is 
kindling  the  fire  with  felonious  intent  to  bum  the  houses  specified, 
and  is  consummated  when  the  burning  is  effected;  and  the  fact 
that  the  houses  did  not  bum  at  the  same  time,  and  that  but  one  was 

ing  a  hospital,  whom  he  knows  to  be  re,  31  L.  J.  M.  C.  232,  it  was  held 
oon-oombatanta.  An  aoqnittal  on  an  that  there  could  be  several  oonvic- 
indiotment  for  killing  the  former  is  no  tions  for  selling  pieoes  of  bad  meat  at 
bar  to  an  indictment  for  killing  the  the  same  stall  on  one  day.  See  Beal, 
latter.  ex  parte,  L.  B.  3  Q.  B.  382 ;  SUte  v. 

A.  attacked  by  B.,  and  driven  to  the    Hopkins,  56  Vt.  260. 
wall,  seizes  the  opportunity  when  he        In  Ben  v.  State,  22  Ala.  9,  it  was 
can  kill  B.  in  self-defence  to  wound    held  that  it  was  not  duplicity  to  in- 
C.    An  acquittal  in  the  first  case  is  no    dude  in  one  count  the  admtnistoring 
bar  to  an  indictment  in  the  second.  poison  to  three  persons  ;  but  see  oon- 

1  R.  V.  Benfield,  2  Bur.  984 ;   R.  v.    tra,  People  v.  Warren,  1  Parker  G.  R. 
Oiddings,  C.  &  M.  634 ;   Com.  v.  Mo-    338. 

Loughlin,  12  Gush.  615 ;  Com.  v.  '  People  v.  Warren,  1  Parker  C.  R. 
O'Brien,  107  Mass.  208;  Kinney  v.  338 ;  Vaughan  v.  Com.,  2  Va.  Cas.  273  ; 
Stato,  5  R.  1. 385 ;  State  v.  McClintock,  Smith  v.  Com.,  7  Cfrat  593 ;  Greenwood 
8  Iowa,  203 ;  Shaw  v.  Stato,  18  Ala.  v.  Stato,  64  Ind.  250 ;  Sute  o.  Nash, 
547;  Fowler  v.  Stoto,  3  Heisk.  154;  86  N.  C.  650;  State  v.  Standifer,  5 
though  see  R.  v.  Scott,  4  B.  &  S.  868,  Port.  523;  see  Olathe  o.  Thomas,  26 
where  it  was  held  that  one  conviction    Kan.  233. 

for  several  curses  on  the  same  day,  with        '  Stato  o.  Nash,  86  N.  C.  650.    As  to 
a  cumulative  penalty  at  the  rato  of  so    Mississippi  statuto  in  this  relation,  see 
much  per  curse,  was  good.    1  Smith,    Pope  v,  Stato,  63  Miss.  58. 
L.  C.  8th  Eng.  ed.  712.    In  Hartley,  in 
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set  on  fire,  the  fire  commnnicatiDg  therefrom  to  the  others,  does  not 
make  the  burning  of  each  a  separate  offence.  It  was  further  argued 
that  if  the  indictment  charges  as  a  distinct  offence  the  burning  of 
each  house,  it  is  subject  to  the  objection  of  duplicity,  and  the  defect 
is  not  cured  by  a  withdrawal,  upon  the  trial,  of  all  claim  to  convict 
the  prisoner  for  burning  any  house  but  one.* 

§  470.  Where  several  articles  belonging  to  the  same  owner  are 
stolen  by  the  same  person  simultaneously,  they  may  be 
grouped  in  the  same  count,  and  a  conviction  or  acquittal   seveno^ 
on  such  count,  or  on  any  divisible  allegation  thereof,  J'l'J^ui^."® 
bars  a  future  indictment  for  the  stealing  of  any  of  the   oeousij 

fitfOlfill 

articles  enumerated  in  the  count.'     But  in  States  in 

which  it  is  held  that  there  can  be  no  joinder  of  larcenies  of  articles 

belonging  to  distinct  owners,'  it  follows  that  a  conviction  or  acquit- 

1  Woodford  V.  People,  62  N.  T.  117,  Ark.  231 ;   though  see  1   Hale,  241 ; 

affirming  3    Hun,   310,   5   Thomp.  h  SUte  v.  Thurston,  2  MoMnl.  382.    See, 

Cooke,  539.  See  Squires  v.  Com.,  1  Met.  also.  Woodward  i;.  People,  62  N.  Y. 

258.    The  houses  in  this  case,  it  should  117 ;  State  v.  Egglesht,  41  Iowa,  574 ; 

be  observed,  were  burned  in  a  block.  State  v.  McCormack,  8  Or.  236. 

In  State  v,  Colgate,  31  Kan.  511,  it  was  Compare    People    v,   MoGowan,   17 

held  that  an  acquittal  for  burning  a  Wend.  386 ;  Woodward  v.  People,  62 

building  was  a  bar  to  a  prosecution  for  N.  Y.  117,  supra, 

burning   some   account-books  in  the  In  Fontaine  v.  State,  6  Baz.  514,  it 

building,  the  act  of  ignition  being  in  was  held  that  selling  several  lottery 

both  oases    the    same;    citing   R.    v.  tickets  in  one  sheet  was  a  single  of- 

Cooper,  5  C.  &  P.  535 ;  Com.  v.  Wade,  fence.     The  same  view  was  taken  in 

34  Mass.  395 ;  Henneesy  v.  People,  21  U.  S.  v.  Miner,  11  Blatch.  511,  as  to 

How.  Pr.  239.  possessing  in  one  block  two  connected 

<  R.  V.  Carson,  R.  &  R.  303 ;  Fur-  plates  for  counterfeiting, 

neauz's  case,  R.  &  R.  335 ;   State  v.  '  Com.  v,  Andrews,  2   Mass.   409 ; 

Snydet,  50  N.  H.  150;  SUte  v.  Cam-  State  v.  Thurston,  2  McMuU.  382  ;  Mor- 

eron,  40  Vt.  555 ;   Com.  v.  Williams,  ton  v.  State,  1  Lea,  498 ;   Phillips  o. 

2  Cush.   583 ;   Com.  v.  O'Connell,   12  Stote,  85  Tenn.  551.    As  ruling  that 

Allen,  451 ;  Com.  v.  Eastman,  2  Gray,  stealing  simultaneously  several  articles 

76 ;  People  v,  Wiley,  3  Hill  (N.  Y.),  belonging  to  different  owners  may  be 

194 ;  Jackson  v.  State,  14  Ind.  327  ;  treated  as  one  oifence,  see  R.  v.  Bleas- 

Fisher  v.  Com.,  1  Bush,  211 ;  Nichols  dale,  2  C.  &  E.  765 ;  Holies  v.  U.  S.,  3 

V.  Com.,   78  Ey.   180;    9  Rep.  114;  MacArth.    370;     Com.    v.    Williams, 

State   V.  Williams,  10    Humph.  101 ;  Thach.  C.  C.  84 ;  State  v.  Nelson,  29 

Lorton  v.  State,   7  Mo.  55  ;    State  v.  Me.  329 ;  State  v.  Merrill,  44  N.  H.  624 ; 

Augustine,  29  La.  An.  119 ;   State  v.  State  v.  Newton,  42  Vt.  537 ;  Com.  v, 

Faulkner,  32  La.  An.  725 ;  Quitsow  v,  Dobbin,  2  Pars.  380;  Fulmer  v.  Com.,  97 

State,  1  Tex.  App.  47 ;  Hatch  v.  State,  Penn.  St.  503 ;    State  v.  Egglesht,  41 

6  Tex.  App.  384;   State  v.  Clark,  82  Iowa,  574;  Fisherv.  Com.,  1  Bush,  212; 
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ial  for  stealing  or  feloniously  receiving  the  goods  of  B.  does  not 
bar  a  prosecution  for  stealing  or  receiving  the  goods  of  C,  though 
the  acts  were  simultaneous.  Indeed,  though  the  offences  were  nomi- 
nally the  same,  they  may  be  substantially  different,  since  one 
article  may  be  taken  under  a  claim  of  right  and  the  other  with 
felonious  intent,  the  only  point  in  common  being  concurrence  in 
time.^ 

Another  reason  for  the  conclusion  just  given  is,  that  if,  in  those 
jurisdictions  which  hold  the  joinder  of  articles  belonging  to  different 
owners  to  be  duplicity,  we  should  bar  a  subsequent  indictment  for 
goods  stolen  from  an  owner  different  from  the  owner  named  in  the 
first  indictment,  we  would  deprive  the  owner  in  the  second  case  of 
his  right  to  a  restoration  of  the  goods  by  sentence  of  court,  when  it 
might  be  that  he  had  no  notice  of  the  first  prosecution.  But  what- 
ever may  be  the  force  of  this  reasoning,  the  weight  of  authority 
now  i^  that  the  prosecution,  wherever  it  is  at  liberty  to  join  in  one 
indictment  all  articles  simultaneously  stolen,  may  be  treated,  when 
it  selects  only  one  of  them,  for  trial,  as  barring  itself  from  indicting 
for  the  others.* 


Nichols  v.  Com.,  78  Kj,  180 ;  Ben  v.  respect,  see  Whart.  Crim.  Law,  9th  ed. 

State,  22  Ala.  9  ;  Lorton  v.  State,  7  Mo.  §§  27,  931.    See  Phillips  v.  SUte,  85 

65  ;  State  v,  Daniels,  32  Mo.  558 ;  State  Tenn.  551 ;  Alexander  v.  State,  21  Tex. 

v.  Morphin,    37   Mo.  373 ;    Wilson  v.  App.  406 ;  infra,  §  473. 

State,  45  Tex.  76 ;  Dodd  v.  State,  10  <  U.  S.  v.  Beerman,  5  Cranch  C.  C. 

Tex.  App.  370 ;  see  Kilrow  v.  Com.,  412 ;   State  v.  Nelson,    29  Me.   329  ; 

89  Penn.  St.  480.  State  v.  Merrill,  44  N.  H.  624 ;  State  v. 

That  there  is  the  same  rule  in  em-  Hennessj,   23  Ohio  St.  339  ;    Bell  v, 

bezzlement,  see    Com.    v^    Pratt,   137  State,  42  Ind.  335  ;  State  v.  Egglesht, 

Mass.  245.    In  Niohols  v.  Com.,  ut  sup.,  41  Iowa,  574  ;  State  v.  Lambert,  9  Nev. 

it  was  said  that  there  was  a  severance  321 ;  Lowe  v.  State,  57  Ga.  171 ;  Ben 

when  the  larceny  was  of  two  parcels  of  v.  State,  22  Ala.  9  ;  State  v.  Morphin, 

poultry  200  yards  apart,  though  on  the  37  Mo.  373 ;  Wilson  v.  State,  45  Tex. 

same  night.  170 ;   Fulmer  v.  Com.,   97  Penn.  St. 

1  R.  V.  Knight,  L.  &  C.  378  ;  9  Cox  503 ;  Shubert  v.  SUte,  21  Tex.  Ap.  551 ; 

C.  C.  439  ;   R.  v.  Brettel,  C.  &  M.  609 ;  Willis  v.  SUte,  24  Tex.  Ap.  586 ;  Hud- 

Com.  V.  Andrews,  2  Mass.  409  ;  Com.  r.  son  v.  SUte,  9  Tex.  Ap.  151.    See  supra, 

Sullivan,    104    Mass.  552 ;    People    v,  §  252.    That  a  prosecutor  may  be  es- 

Warren,  1  Parker,  C.  R.  338 ;  SUte  v,  topped  by  selecting  a  particular  phase 

Thurston,  2   McMul.  382 ;    Fisher  r.  of  an  offence,  see  infra,  §  471 ;  and  see 

Com.,  1  Bush,  211;  see  SUte  v.  Lambert,  Whart.  Crim.  Law,  9th  ed.  §§  931-948. 

9  Nev.  321.    As  to  divisibility  in  this  In  State  v.  Clark,  32  Ark.  231,  it  was 
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What  has  just  been  said  applies  to  the  sale  of  lottery  tickets. 
When  tickets  are  sold  singly,  no  matter  how  short  may  be  the  interval 
of  time  between  the  sales,  such  sales  may  be  prosecuted  singly. 
When,  however,  a  bunch  of  them  is  sold  in  a  block,  this  constitutes 
but  one  offence.^ 

■ 

§  471.  We  have  heretofore  noticed  cases  in  which  a  minor  offence, 

being  a  stage  in  the  consummation  of  a  maior  offence,  ^^ 

IS  umted  m  the  same  count  with  the  major.    We  have  act  has  two 

now  to  approach  another  class  of  cases,— those  in  which  dtctabil  ^^ 

one  particular  act  has  two  or  more  indictable  aspects.  Jj^^^end- 

Although  the  question  has  been  the  subject  of  much  ant  could 

difference  of  opinion,  we  may  venture  to  hold  that  when  coDYicted 

one  act  has  two  or  more  aspects,  if  the  defendant  could  nnfer  the 

have  been  convicted  of  either  under  the  first  indictment  first  indict- 

ment  ne 

he  cannot  be  convicted  of  the  two  on  the  two  indictments  cannot  be 
tried  successively.    In  other  words,  where  the  evidence   of  the  two 
necessary  to  support  the  second  indictment  would  have  *g}^^^ 
been  sufficient  to  procure  a  legal  conviction  on  the  first, 
the  second  is  barred  by  a  conviction  or  acquittal  on  the  first.'    If, 
for  instance,  the  defendant  is  indicted  for  holding  and  uttering 
forged  paper,  a  conviction  for  holding,  the  acts  being  simultaneous, 
bars  a  subsequent  prosecution  for  uttering  the  same  paper,  or  the 

held   that    stealing    Beveral    articles  Ohio,  423 ;  Clem  v.  State,  42  Ind.  420 ; 

simnltaneonslj  from  the  same  owner  Gerard  v.  People,  3  Soam.  363 ;  Dar- 

forms  but  one  oifenoe,  and  after  one  ham  v.  People,  4  Soam.  172 ;  Oaedel  v. 

conviction  for  stealing  a  part  no  farther  People,  43  111.  226  ;  State  v..  Egglesht, 

proseontion  can  be  pursued  for  the  rest.  41  Iowa,  574 ;  State  v.  Murray,  55  Iowa, 

1  Fontaine  v.  State,   6  Baxt.  514 ;  120 ;  SUte  o.  Oleason,  56  Iowa,  203 ; 

Whart.  Crim.  Law,  9th  ed.  §  1494.    See  Wilcox  v.  State,  6  Lea,  571  ;  State  v. 

U.  S.  V.  Patty,  9  Biss.  429.  Ray,   1   Rice,  1 ;    SUte  v.  Risher,   1 

>  Archbold's  C.  P.  by  Jervis,  82 ;  1  Richards.  219  ;  State  v.  Revels,  1  Bus- 
Leach,  448  ;  R.  V.  Emden,  9  Bast,  437  ;  bee,  200  ;  Holt  v.  State,  38  Ga.  187 ; 
2  N.  Y.  Rev.  Stat.  1856  ;  SUte  v.  In-  Hinkle  v.  Com.,  4  Dana,  518  ;  Hite  v. 
ness,  53  Me.  536  ;  Com.  v.  Cunning-  SUte,  9  Yerger,  357 ;  SUte  v.  Keogh, 
ham,  13  Mass.  245  ;  Com.  v.  Wade,  17  13  La.  An.  243 ;  SUte  o.  Vines,  34  La. 
Pick.  395  ;  Com.  v.  Trickey,  13  Allen,  An.  1073.  See  SUU  v,  Inness,  53  Me. 
559  ;  Morey  v.  Com.,  108  Mass.  433 ;  536 ;  Buell  v.  People,  18  Hun,  487. 
Com.  V.  Tenney,  97  Mass.  50 ;  People  In  Texas  it  has  been  held  that  a  con- 
V.  Barrett,  1  Johns.  R.  66  ;  Canter  ».  viction  of  swindling  by  forgery  bars  a 
People,  38  How.  N.  Y.  Pr.  91 ;  State  v,  subsequent  prosecution  for  the  forgery. 
Reed,  12  Md.  263  ;  Prioe  v.  SUU,  19  SUte  v.  Hirshfield,  11  Tex.  Ap.  207. 
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converse.^  If  he  is  indicted  for  a  riot,  of  which  the  overt  act  is  an 
assault,  and  if  on  the  trial  of  the  riot  the  assault  is  put  in  evidence, 
and  he  is  convicted  and  sentenced  on  the  hasis  of  the  assault,  the  as- 
sault cannot  afterwards  be  made  the  basis  of  an  independent  prose- 
cution ;'  nor  when  a  riot  consists  in  breaking  up  a  religious  meeting  can 
the  defendant  be  prosecuted  for  the  two  offences  successively.'  Nor 
can  there  be  a  prosecution  for  an  assault  when  the  defendant  has  been 
already  convicted  of  a  breach  of  the  peace  which  constituted  the 
assault.^  But  where  he  is  convicted  of  an  assault,  this  does  not,  for 
the  reasons  already  given,  bar  a  subsequent  prosecution  for  a  riot  of 
which  the  assault  was  one  of  the  overt  acts,  as  he  could  not,  under  the 
indictment  for  the  assault,  have  been  convicted  of  the  riot.*  Nor  does 
an  acquittal  for  obstructing  a  steam-engine,  by  putting  a  rail  across 
the  track,  bar  a  prosecution  for  putting  the  rail  across  the  track  with 
intent  to  obstruct,  if  the  defendant  could  not  have  been  convicted  of  the 
latter  offence  on  the  indictment  fpr  the  former  ;*  nor  does  an  acquittal 
for  arson  bar  a  prosecution  for  burning  an  untenanted  house,  the  in- 
dictment for  the  former  not  including  the  latter  offence  f  nor  does  a 
conviction  for  disturbing  a  religious  meeting  by  firing  a  pistol  bar  a 
prosecution  for  homicide  by  the  same  shot ;'  nor  does  an  acquittal  of 
bigamy  bar  a  prosecution  for  adultery  ;*  nor  does  a  prosecution  for 
threatening  to  kill  bar  an  indictment  for  assault  with  intent  to  mur- 
der,  being  part  of  the  same  transaction  ;^*  nor  does  a  conviction  for  lar- 
ceny, on  an  indictment  for  larceny,  bar  a  prosecution  for  the  burglary 

>  State  V.  Benham,  7  Conn.  414 ;  v.  Kinney,  2  Va.  Cas.  139 ;  Smith  v. 
People  v.  Van  Eearen,  5  Parker,  C.  R.  Com.,  7  Grat.  593 ;  State  v.  Stanly,  4 
66.  See  SUte  v.  Egglesht,  41  Iowa,  Jones  L.  (N.  C.)  290;  Prioe  o.  People, 
574,  where  the  defendant  was  held  9  111.  Ap.  36 ;  SUte  v.  Fife,  1  Bailey, 
gailty  of  but  one  offenoe  in  passing  1 ;  State  v.  Standifer,  5  Port.  523  ; 
four  ohecks  at  the  same  time  to  the  though  see  Soott  v.  U.  S.,  1  Morris, 
same  person.  Bat  an  acquittal  for  142 ;  Dancan  v.  Com.,  6  Dana,  295. 
forging  does  not  bar  a  prosecution  for  <  State  v.  Townsend,  2  Earring, 
uttering.    Harrison  r.  State,  36  Ala.  (Del.)  543. 

248 ;    Foster    v.  Sute,   39    Ala.  229.        «  Com.  v.  Hawkins,  11  Bush,  603. 

And   an  acquittal    of   forging  a  cer-  See  Com.  v.  Miller,  5  Dana,  320. 
tificate  of  deposit  on  one  bank   does        >  Freeland  v.   People,  16  111.  380; 

not  bar  a  prosecution  for   obtaining  M'Rea  v,  Americanus,  59  Ga.  168. 
money  from  another  bank,  by  forward-        ^  Com.  v.  Bakeman,  105  Mass.  53. 
ing  the  certificate  in  a  forged  letter.        ^  State  v.  Jenkins,  20  S.  C.  351. 
See  People  v.  Ward,  15  Wend.  231.  •  State  v,  Ross,  4  Lea,  442. 

>  R.  V.   Champneys,  2  Mood  &  R.        *  Swancoat  v.  State,  4  Tez.  Ap.  105. 
26 ;  SUte  v.  Locklin,  59  Vt.  654 ;  Com.       »  L^wis  v.  SUte,  1  Tex.  Ap.  323. 

842 


OHAP.  VIII.]  AUTBBFOIS  ACQUIT.  [§  472. 

to  which  the  larceny  was  an  incident.^  It  may  be,  however,  that  where 
the  prosecution  elects  to  prosecute  to  conviction  a  particular  phase 
of  a  crime  (e,  g.y  larceny  in  a  case  of  robbery,'  or  arson  in  a  case 
where  killing  was  an  incident  to  the  arson*),  it  may  be  regarded  as 
entering  a  nolle  prosequi  as  to  the  other  phases.  But  so  far  as  the 
strict  rule  of  law  is  concerned,  the  proceedings  on  the  first  trial 
cannot  bar  a  prosecution  for  an  offence  on  which  there  could  be  no 
conviction  on  the  first  trial.^  An  acquittal  for  larceny,  for  instance, 
does  not  bar  an  indictment  for  obtaining  the  same  goods  by  false 
pretences,  or  by  conspiracy  to  cheat,"  nor,  at  cpmmon  law,  for  being 
an  accessary  before  or  after  the  fact  to  the  stealing.^  Whether  a 
conviction  for  burglary  with  intent  to  steal  bars  an  indictment  for 
larceny  has  been  already  considered.^ 

§  472.  In  liquor  cases  we  have  the  rules  before  us  abundantly 
illustrated.    Where,  under  an  indictment  for  a  nuisance, 
the  defendant  could  not  be  convicted  of  keeping  or  sell-  uquor 
ing  intoxicating  liquors,  a  conviction  or  acquittal  of  the   ^^^^' 
former  offence  will  not  bar  a  prosecution  for  the  latter.*    Under 

^  See  Wilson  v.  State,  24  Conn.  67 ;  strict  rule  of  law,  and  took  ground 

State  17.  Warner,  14  Ind.  572.    Sapra,  more  properly  belonging  to  the  exeou- 

§  465.      See  Prioe  v.  People,   9  III.  tive,  namely,  that  when  a  defendant 

Ap.  36.  has  been  adequately  punished  for  one 

'  State  V.  Lewis,  2  Hawks,  98,  where  of  a  series  of  ofTenoes,  further  prose- 
it  was  held  that  a  oonviotion  for  lar-  cutions  may  be  stopped, 
oeny  on  an  indictment  for  burglary  *  R.  v,  Henderson,  1  C.  &  M.  328; 
and  larceny  barred  a  subsequent  prose-  State  v.  Sias,  17  N.  H.  558 ;  Dominiok 
cution  for  robbery  on  the  same  facts,  v.  State,  40  Ala.  680. 
See  Roberts  v.  State,  14  Ga.  8 ;  Copen-  <  State  v.  Larkin,  49  N.  H.  36  ;  Fos- 
haven  v.  SUte,  15  Oa.  264 ;  though  see  ter  v.  State,  39  Ala.  229.  Supra,  §  458. 
contra,  §  466.  ^  Supra,  §  466. 

'  People   V.   Smith,  3  Weekly  Di-  An  acquittal  of  fornication  with  A. 

gest,  162 ;  State  v.  Cooper,   1  Green  has  been  held  no  bar  to  a  prosecution 

(N.  J.),   361.      See,   however,   R.   v.  for  refusal  to  support  bastard  child  be- 

Greenwoo^,   23  Up.   Can.  Q.  B.  250 ;  gotten  with  A.    Davis  v.  State,  58  Ga. 

and  see,  as  justly  criticising  State  v,  173. 

Cooper,    note  to   R.  v.  Tancock,    13  An  acquittal  on  a  charge  of  killing 

English  R.  659  ;  S.  C,  13  Coz  C.  C.  217.  an  unborn  child,  when  attempting  to 

^  Supra,   §  456.     State  v.  Ross,  4  produce  a  miscarriage  of  the  mother,  is 

Lea,    442.      See,    however.    State   r.  no  bar  to  an  indictment  for  attempting 

Lewis,  State  v.  Cooper,  ut  supra;  State  the  miscarriage.      State  t;.  Blder,  65 

V.  Fayetteville,  2  Murph.  371 ;  Fiddler  Ind.  282. 

V.  State,   7  Humph.  508  ;    in  which  *  State  v,  Inness,  53  Me.  536 ;  Com. 

cases  the  courts   departed  from   the  v,  McCauley,  105  Mass.  69;  Com.  v. 
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the  same  circumstances,  an  indictment  for  a  specific  sale  under  one 
statute  is  not  barred  by  a  conviction  under  another  statute  of  being 
a  common  seller,  or  of  keeping  a  tippling-house.'  But  where  the 
conviction  is  of  being  a  ^^  common  seller  of  liquor,"  and  on  the 
trial,  to  prove  this,  several  sales  are  put  in  evidence,  and  the  de- 
fendant is  sentenced  on  the  aggregate  case,  he  cannot  be  subse- 
quently convicted  on  an  indictment  charging  a  sale  within  the  period 
covered  by  the  first  trial.'  But  for  distinct  successive  sales  there 
may  be  distinct  indictments,  if  the  evidence  in  the  subsequent  cases 
is  not  part  of  the  proof  of  the  first.'  This  is  eminently  the  case 
when  the  sales  are  to  distinct  persons.^  It  is  otherwise,  however, 
when  the  first  indictment  is  for  a  continuous  pifence  of  which  the 
second  indictment  presents  an  ingredient/ 

Hardiman,  9  Allen,  487 ;  Com.  v.  Cut-  intoxicating  liquors  from  Aug.  1  to  Oct. 

ler,  9  Allen,  586 ;  State  v.  WiUiams,  1  4  bars  a  complaint  for  keeping  the 

Yroom,  102 ;  Martin  v.  State,  59  Ala.  same  tenement  for  the  same  parpoee 

34.    See  Whart.  Crim.  Law,  9th  ed.  from  May  1  to  Nov.  17  of  same  year. 

§  1508 ;  State  o«  Moriarty,  60  Conn.  Com.  v.  Dunster,  145  Mass.  101. 

415  ;  State  v.  Knhuke,  30  Kan.  462.  <  SUte  v.  Brown,  49  Vt.  437 ;  State 

1  State  i;.  Coombs,  32  Me.  527 ;  State  v.  Cassety,  1  Rich.  90.     See  Com.  o. 

V.  Maher,  35  Me.  225  ;  State  v,  Inness,  Mead,  10  Allen,  396. 

53  Me.  536 ;  Com.  v.  Cutler,  9  Allen,  *  Ibid. ;  State  v.  Ainsworth,  11  Vt. 

486  ;  State  v.  Moriarty,  50  Conn.  415 ;  91.     See  Com.  v.  Mead,  10  Allen,  396. 

State  V.  Johnson,  3  R.  I.  94 ;  Heikes  v.  >  Infra,  §§  474  ff.    Com.  o.  Robinson, 

Com.,  26  Penn.  St.  513;  Roberts  v.  SUte,  126  Mass.  259. 

14  Ga.  8  ;  Morman  v.  State,  24  Ifiss.  In  this  case,  Lord,   J.,  said :   "In 

54.    See  contra^  under  varying  statutes,  Morey  v.  Com.  108  Mass.  433,  Gray,  C. 

State  17.  Nu^t,  28  Vt.  598;  Miller  v.  J., says 'a conviction  or  acquittal  upon 

State,  3  Ohio  St.  475.  one  indictment  is  no  bar  to  a  subee- 

In  Com.  V,  Jenks,  1  Gray,  490,  it  quent  conviction  and  sentence  upon 

was  held  that  after  a  conviction  of  be-  another,  unless  the  evidence  required 

ing  a  common    seller   the  defendant  to  support  a  conviction  upon  one  of 

could  not  be  charged  with  particular  them  would  have   been  sufficient  to 

sales  at  the  same  time ;  but  in  Com.  v.  warrant  a  conviction  upon  the  other.' 

Hud8on,14Gray,  11,  itwasheldthatan  In  Com.  v.  Armstrong,  7  Gray,  49,  as 

acquittal  as  a  common  seller  did  not  bar  well  as  in  several  other  oases,  it  is  de- 

a  prosecution  for  single  sales.   See  Com.  oided  that  an  indictment  for  being  a 

V.  Kennedy,  97  Mass.  224.  common  seller  of  intoxicating  liquors, 

>  State  17.  Nutt,  28  Vt.  598 ;  and  see  from  a  day  named  to  the  day  of  the 

Com.  17.  Welch,  97  Mass.  593 ;  Com.  v,  finding  of  the  indictment,  is  supported 

Connors,  116  Mass.  35 ;  State  t;.  An-  by  proof  of  three  sales  made  on  any 

drews,  27  Mo.  267.     As  to  continuous  one  day  between  the  days  named  in  the 

offences,  see  infra,  §§  473  ff.     A  convic-  indictment.    That  case  further  decides 

tion  for  keeping  a  tenement  for  sale  of  that,  although  where  the  offence  con- 
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§  473.  When  the  performance  of  a  continuous  act  runs  through 
successive  jurisdictions,  then  it  is  broken  into  separate   g^yerance 
offences  cognizable  in  each  jurisdiction.^    And  where  of  identity 
horses  belonging  to  different  owners  were  stolen  by  the 
defendant  at  places  a  mile  apart,  it  was  held  that  a  conviction  in  one 
case  did  not  bar  the  other.'    This  distinction  has  been  applied  to 
goods  of  different  owners  stolen  in  different  parts  of  the  same  room.' 

§  474.  The  mere  passage  of  time  does  not  by  itself  break  up  into 
parts  an  offence  otherwise  continuous.^  If  the  transaction  g^yerance 
is  set  on  foot  by  a  single  impulse,  and  operated  by  an  of  identity 
unintermittent  force,  it  forms  a  continuous  act,  no  matter 
how  long  a  time  it  may  occupy.*    So  has  it  been  held  in  reference  to 
gas  abstracted  continuously  for  a  long  period  from  the  prosecutor's 
pipes,'  and  to  ore  fraudulently  quarried  for  several  years  through 

fliflti  of  but  a  single  act,  the  day  on  In  Com.  v.  MoShane,  110  Mass.  502, 

which  the  act  is  alleged  to  have  been  it  was  held  that  a  conviction  may  be 

committed  is  Immaterial  if  it  appeai-s  had  on  an  indictment  npon  the  Gen. 

to  have  been  a  day  on  which  the  oflTence  Stats,  c.  87,  §§6,  7,  for  maintaining 

charged  might  have  been  committed ;  a  tenement  for  the  illegal  keeping  and 

bnt  when,  on  the  other  hand,  the  offence  sale  of  intoxicating  liquors,  although 

charged  is  continuous  in  its  nature  and  the  only  evidence  is  as  to  liquors  for 

requires  a  series  of  acts  for  its  commis-  keeping  which  with  intent  to  sell  the 

sion,  the  time  within  which  the  offence  defendant  has  been   already  indicted| 

is  alleged  to  have  been  committed  is  and  punished. 

material,  and  must  be  proved  as  al-  ^  Whart.  Confl.  of  L.  §  931 ;  Whart. 

leged.    So  when  a  person  is  charged  Crim.  Law,  9th  ed.  §§  27,  287.    Supra, 

with  an  offence  continuous  in  its  nature  §  442 ;  infra,  §  476,  note ;  Moore  v.  111., 

and  requiring  for  its  commission  a  series  14  How.  U.  S.  13;  State  v,  Rankin,  4 

of  acts,  and  such  offence  is  alleged  to  Cold.  145.   See  Campbell  v.  People,  109 

have  been  committed  upon  a  single  day,  111.  565. 

evidence  of  any  facts  tending  to  estab-  '  Alexander  v.  State,  21  Tex.  Ap. 

lish  the  offence  at  any  other  time  than  406.    Supra,  $  470. 

ui>on  the  day  named  is  inadmissible.  *  Phillips  v.  State,  85  Tenn.  551. 

Applying  these  principles  to  the  case  *  **  All  offences  involving  continuous 

at  bar,  the  same  evidence  which  would  action,  and  which  may  be  continued 

have  warranted  a  conviction  upon  the  from  day  to  day,  may  be  so  alleged." 

first  complaint  would  bave  warranted  a  Carpenter,  J.,  State  v.  Bosworth,  54 

conviction  upon  the  present  complaint,  Conn.  1. 

for  npon  the  second  complaint  the  Jury  *  Smith  v.  State,  79  Ala.  257.    See,  as 

would  have  been  required  to  convict  toseparatestealings.  Stater. Martin,  82 

the  defendant  if  it  should  appear  that  N.  C.  672 ;  Ricord  v.  R.  R.,  15  Nev.  167. 

he  committed  the  acts  complained  of  at  >  R.  v.  Firth,  L.  R.  1  C.  C.  172 ;  11 

any  time  between  the  first  day  of  Janu-  Cox  C.  C.  234.     See  R.  v.  Jones,  4  C.  & 

ary  and  the  first  day  of  June,  1878."  P.  217. 
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innocent  agents  by  means  of  one  orifice  in  the  defendant's  quarry, 
such  orifice  being  made  at  one  specific  time.^  And  when  inculpatory 
facts  rapidly  succeeding  each  other  are  put  in  evidence  in  one  case 
by  the  prosecution,  it  cannot  bring  a  second  indictment  for  a  part  of 
these  facts,  relying  on  evidence  which  was  introduced  at  the  first 
trial.'  But  a  series  of  illegal  acts  following  each  other  with  time  for 
specific  thought  between  debauch  are  separately  indictable.'  It  is 
said  to  be  otherwise  as  to  acts  of  gambling  at  one  sitting.^  But  this 
cannot  be  sustained  unless  the  acts  were  part  of  one  transaction. 

§  475.  Where,  therefore,  there  is  each  day  new  action  on  the  part 
But  contin.  ^^  ^^®  inculpated  parties,  adding  to  the  offence,  ihen  for 
t^nS*or  ^^^  day's  increment  there  can  be  a  new  indictment." 
Doisances  Thus,  an  acquittal  for  a  prior  stage  of  the  same  nuisance 
cesBiveiy  is  no  bar  to  an  indictment  for  a  nuisance  at  the  present 
!S^«r^  to  ti™^'  though  the  ofiences  on  the  record  are  identically 
bigamy.  h^q  same,  each  day's  continuation  of  the  nuisance  being 
a  repetition  of  the  ofifence.'  And  a  conviction  of  selling  illegally  at 
one  time  is  no  bar  to  a  conviction  for  selling  illegally  at  another 
time.^  But  the  periods  of  time  in  which  the  offence  is  charged  must 
not  in  any  point  coincide,  or  the  second  prosecution  fails  .*    And  a 

1  R.  V,  Bleasdale,  2  C.  &  K.  765.  >  Com.  v.  Robinson,  126  Mass.  259  ; 

B  Com.  V,  Robinson,  126  Mass.  259  ;  cited  snpra,  §§  472-4. 

cited  supra,  $  472.    But  see  Brewer  v.  The  several  theories  on  this  topic 

State,  5  Ind.  501.     Com.  v.  Robinson  is  are  thus  given  bj  Bemer,  Lehrbuch, 

adopted  as  law  bj  Blatchford,  J.,  in  §  140 : — 

Snow,  in  re,  120  U.  S.  274 ;  citing,  also,  Ihrmal  concurrence,  which  exists 
Whart.  Cr.  Law,  9th  ed.  §§  27,931;  when  a  particular  act  has  several  cri mi- 
Huffman  V.  State,  23  Tex.  A  p.  461.  nal  aspects.    A  particular  sexual  trans- 

*  See  infra,  §  475.    Supra,  §  472.  action,  for  instance,  maj  be  both  rape 

^  Wingard  v.  State,  13  Ga.  396.  and  incest.  A  stealing  maybe  both  lar- 

B  See  Campbell  v.  State,  22  Tex.  Ap.  cenj  and  an  attempt. 

262.  Material  concurrence,  where  several 

B  R.  V.  Fairie,  8  E.  &  B.  466 ;  8  Oox  successive  acts  form  part  of  the  same 

C.  C.  66 ;  People  v.  Townseud,  3  Hill  apparently  continuous  transaction. 

(N.  Y.),  479 ;  Ghormley  v.   State,    37  In  cases  of  formal  concurrence,  the 

Ohio  St.  120;  though  see  U.  S.  v.^c-  rule,  as  has  been  seen,  is,  that  there 

Cormick,  5  Cranoh  C.  C.  R.  104 ;  Whart.  should  be  a  conviction   onlj  of   the 

Crim.  Law,  9th  ed.  §§  37,  931,  1419 ;  crime  to  which  the  higher  penalty  is 

and  see  State  v,  Ainsworth,  11  Vt.  91 ;  attached,  though  the  minor  crime  may 

^tate  17.  Cassety,  1  Rich.  90.  be  taken  into  consideration  in  adjust- 

'  State  V.  Derichs,  42  Iowa,  196.   Su-  ing  punishment, 

pra,  §§  462,  472.  In    cases    of   material   concurrence 
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conviction  nnder  the  act  of  congress,  of  cohabiting  with  more  than 
one  woman,  precludes  another  conviction  for  the  same  offence  at  a 
different  time.^ 

§  476.  Where,  after  a  conviction  of  assault,  the  as- 
saulted person  dies,  the  conviction  of  assault  is  no  bar  of  assault 
to  a  conviction  for  murder  or  manslaughter.'    The  reason  ^rder^ 
is  that  as  at  the  time  of  the  conviction  of  assault  there  ^^^Ji  . 

death  Is 

could  have  been  no  conviction  of  the  homicide,  the  prose-  After  con- 
cution  for  the  homicide  is  not  barred  by  the  conviction  of 
the  assault. 

4.  Practice  Under  Plea. 

§  477.  A  former  conviction  for  the  same  offence,  even  though  in 
the  same  court,  should  be  specially  pleaded  ;*  the  plea,  when  there 

the  foUowiiig  theories  have  been  pro-  3.  Intermediate  Vieto, — By  this  view 

pounded.  the  cumulation  of  the  entire  penalties 

1.  Aheorption  or  Merger* — In  this  of  the  several  concurrent  crimes  is  re- 
case  the  lesser  offence  is  lost  sight  of  Jected,  while  the  theory  of  the  merger 
in  the  greater.  I\>ena  major  absorbet  of  the  lesser  in  the  greater  is  repudi- 
ndnorem,  Onlj  the  most  heinous  of  the  ated.  The  criminal  is  sentenced  on  the 
concurrent  crimes  is  to  be  punished,  heaviest  of  the  imputed  crimes  ( poena 
and  the  others  are  only  to  be  considered  major)  ^  while  in  the  sentence  due  con- 
as  affording  grounds  for  the  adjustment  sideration  is  taken  of  the  lesser  crimes, 
of  the  sentence.  Against  this  view  it  provided  they  appear  in  evidence  as 
is  argued  that  it  violates  the  public  part  of  the  aggravating  circumstances 
sense  of  Justice  that  any  crime,  proved  of  the  case. 

in  a  court  of  justice,  should  go  unpun-  ^  Snow,  in  re,  120  U.  S«  274.    See 

ished,  and  that  the  commission  of  a  People  v.  Otto,  70  Cal.  523. 

greater  crime  should  not  be  a  free  pass  <  R.  v,  Salvi,  10  Cos  C.  C.  481,  n. ; 

to  the  commission  of  a  lesser  crime.  Nicholas's    case,   Foster    Cr.    L.    64 ; 

2.  Cvmulatum. — Each  distinct  offence.  State  v.  Littlefield,  70  Me.  452 ;  Com. 
though  several  follow  each  other  in  rapid  v,  Evans,  101  Mass.  25.  See  R.  v. 
succession  as  part  of  the  same  transao-  Morris,  L.  R.  1  C.  C.  90 ;  Com.  v.  Roby, 
tion,  is  to  be  punished  separately,  and  12  Pick.  496 ;  Bums  v.  People,  1  Park, 
for  this  is  invoked  the  maxim,  Qaot  de-  C.  R.  182;  Wright  v.  People,  5  Ind. 
/I'cfa,  tot  poenae.  To  this  the  objection  527  ;  State  v.  Hattabough,  66  Ind.  223 ; 
is  made  that  public  justice  is  suffi-  Curtis  v.  State,  22  Tex.  Ap.  227.  See 
ciently  satisfied  if  the  criminal  has  ap-  supra,  §§  465,  466,  and  of.  criticism  in 
plied  to  him  in  his  sentence  such  an  17  Am.  Law  Reg.  746. 

increase  of  punishment  as  the  aggra-  *  State  v,  Buzzell,   58  N.   H.  257; 

vation  of  the  transaction  requires,  and  S.  C,  59  N.  H.  65  ;  Justice  v.  Com.,  81 

that  this  is  one  of  the  objects  of  giving  Va.  209  ;    DeArman  i;.  State,  77  Ala. 

to  the  judges  discretion  in  the  dispen-  10 ;  Wilson  v.  State,  68  Ga.  827  ;  Zaoh- 

sing  of  punishment.  ary  v.  State,  7  Baxt.  1 ;  Williams  v, 
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are  several  counts,  designating  the  count  it  meets  .^    It  cannot  be 
put  in  evidence  under  the  general  issue,'  or  avail  in  arrest 
be^epSSa.     ^^  judgment,"  or  on  habeas  corpuSy*  or  on  demurrer." 
The  plea  may  go  onlj  to  part  of  a  divisible  count." 

§  478.  When  autrefois  acquit  and  not  guilty  are  pleaded  to- 
Autrefou  gather,  the  former  must  be  tried  first.^  In  strict  prac- 
acgnit  tice,  the    two  pleas  cannot  be  concurrently  pleaded." 

pleaded  Autrefois  acquit  comes  first ;  and  if  determined  against 
*^"''  the  defendant,  he  then  pleads  over."    But  the  verdict 

must  be  special.^"  When  the  justice  of  the  case  requires,  as  when 
the  ground  of  the  plea  arises  after  plea,  the  plea  may  be  filed  when 
such  defence  is  first  presented.^^ 

§  479.  A  verdict  of  guilty  on  the  two  is  bad," 
must  go  to  and  so,  when  tried  together,  of  a  verdict  upon  one  plea 
^^P^**-       alone." 

§  480.  The  plea  must  consist  of  two  matters:  first,  matter  of 

Identity  of  ^^^^'^^^  ^  ^^*>  *^®  former  indictment  and  acquittal,  or 
offender       couvictiou  for  the  count ;  second,  of  matters  of  fact,  to 

and  offenco       •■.«•  /»i  •!  n<»i 

tobeefr.  Wit,  the  identity  of  the  person  acquitted,  and  of  the 
tabiished.      offence  of  which  he  was  acquitted,  which  is  for  the  jury." 

SUte,    13    Tex.    Ap.  285.    That  the  sapra,  §  420.    Bat  see  Faulk  v.  Stote, 

prior  reoord  should  be  set  oat,  see  Gria-  52  Ala.  415. 

ham  V.  Stote,  19  Tex.  Ap.  504.  >  R.  v,  Roche,  1  Leaoh*  C.  C.  135. 

1  Campbell  v.  People,  109  111.  565.  See  People  v.  Briggs,  1  Dak.  Terr.  302. 

B  Ck)m.  V.  Chesley,  107  Mass.   223 ;  >  Sapra,  §  421 ;  infra,  §  486. 

Rickles  v.  Stote,  68  Ala.  538 ;  State  v.  vi  People  v.  Helbing,  59  Cal.  567. 

Washington,  28  La.  An.  129  ;  thoagh  "  People  v.  Stewart,  64  Cal.  60. 

see  Clem  v.  Stote,  42  Ind.  420.    Alitor  »  Moantoln  v.  Stote,  40  Ala.  344. 

in  Illinois,  Hankins  v.  People,  94  III.  »  SoUidaj  v.  Com.,  28  Penn.  St.  13; 

628.  Nonemaker    v.    Stote,    34    Ala.   211 ; 

3  Stote  9.  Barnes,  32  Me.  530 ;  Com.  Moodj  v.  State,  60  Ala.  78 ;  People  v. 

V,  Maher  (Pa.),  4  Crim.  Law  Mag.  477 ;  Helbing,  59  Cal.  567 ;  People  v,  Faqua, 

Stote  V,  Salge,  2  Nev.  321.  61  Cal.  377.    See,  as  to  waiver,  Dom- 

«  Pitner  v.  State,  44  Tex.  578.  inio  v.  State,  40  Ala.  680. 

ft  U.  S.  V.  MoUer,  16  Blatoh.  65.  i«  2  Hale  P.  C.  241 ;  Hawk.  b.  2,  c. 

>  Stoto  V.  Littlefield,  sapra;  Com.  v,  35,  s.  3;  Barn,  J.,  Indictment,  xi.;  1 

Cartis,  11  Pick.  133.  M.  &  S.  188 ;  9  East,  438  ;   2  Leach, 

^  Sapra,  §  420 ;   Com.  v.  Merrill,  8  712 ;  4  Co.  Rep.  44 ;  Com.  v.  Myers, 

Allen,  545  ;   Foster  v.  State,  39   Ala.  3  Wheel.  C.  C.  550  ;  Smith  v.  Stote,  52 

229  ;   Solliday  v.  Com.,  28   Peun.  St.  Ala.  407  ;  Rocoo  v.  Stote,  37  Miss.  357. 

13  ;  Clem  v.  State,  42  Ind.  421 ;  Davis  That  sach  a  plea  is   sufficient,  see 

V,  State,  42  Tex.  494 ;  and  cases  cited  Aastin  v.  Stote,  2  Mo.  393 ;  Stote  v* 

Cheek,  63  Mo.  364. 
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CHAP,  Vin.]  AUTREFOIS  ACQUIT.  [§  482. 

To  support  the  first  matter,  it  is  necessary  to  show  by  the  record 
that  the  defendant  was  legally  acquitted  or  convicted  on  an  indict- 
ment free  from  error  in  a  court  having  jurisdiction.^ 

§  481 .  The  prosecution^  however,  may  tender  an  issue  as  to  the 
identity  of  the  defendant,  or  the  identity  of  the  oflfence, 
as  well  as  to  the  existence  of  the  record.*    When  such   ^^y*^ 
issue  is  tendered,  the  burden  of  proof  (the  plea  being  proved  by 
one  of  confession  and  avoidance)  is  on  the  defendant.' 
To  prove  it,  he  has,  first,  to  produce  the  record  ;^  and,  secondly,  to 
prove,  orally  or  otherwise,  the  averment  of  identity  contained  in 
his  plea.^    Hence,  in  cases  of  dispute,  parol  testimony  is  admissible 
to  prove  (what  the  record  cannot  sufficiently  show)  that  the  offences 
are  or  are  not  identical,  or  that  the  party  charged  is  or  is  not  the 
party  tried  on  the  former  procedure.* 

§  482.  If  the  plea  on  its  face  exhibits  a  variance  between  itself 
and  the  record,  the  plea  may  be  demurred  to  when  defectiv«e  on 

1  4  Black.  Com.  335  ;  2  Hawk.  o.  35,  are  reoelTable  in  evldenoe  in  support 

8.  1 ;  Com.  V.  Sutherland,  109  Mass.  of  the  plea  of  autrefois  acqttit,  without 

342 ;  Com.  v.  Handley,  140  Mass.  457 ;  a  record  being  drawn  up.    R.  v.  Parry, 

Jacobs  V.  State^  4  Lea,  196 ;  Com.  v.  7  C.  &  P.  836.     But  where  the  pre- 

Maher  (Pa.),  4  Crim.  Law  Mag.  411.  vious  acquittal  was  at  a  preTious  term 

Supra,  §§  435  et  $eq.    See,  for  forms  of  in  the  same  jurisdiction  or  in  a  differ- 

replication  and  rejoinder,  Whart.  Preo.  ent  jurisdiction,  it  can  only  be  proved 

1155,  1156 ;   Burk   v.  State,  81  Ind.  by  the  entire  record.    R.  v.  Bowman, 

128.  6  C.  &  P.  101,  337. 

<  Whart.  Crim.  Et.  §  593 ;  Buhler  v.  ^  See  2  Rubs.    721,    n. ;  Faulk   v. 

State,  64  Ga.  504 ;  State  v.  Vines,  34  State,  52  Ala.  415 ;  Stote  v.  Thornton, 

La.  An.  1079.    As  to  identity  of  de-  37  Mo.  360. 

fendant,  see  R.  r.  Crofts,  9  C.  &  P.  219 ;  «  Whart.  Crim.  By.  §  693.    Supra, 

as  to  identity  of  offence,  infra,  §§  481,  §  480 ;   R.  v.  Bird,  2  Den.  C.  G.  94; 

483.    See,  for  forms  of  pleas,  Whart.  5  Cox   C.  C.  20 ;  Flitters  v.  AUfirey, 

Prec.  1150  et  seg.  L.  R.  10  C.  P.  29 ;  Com.  v.  Dillane,  11 

*  Infra,  §  483 ;  Com.  v.  Daley,  4  Gray,  67;  Porter  v.  State,  17  Ind.  415  ; 
Gray,  209;  Bainbridge  v.  State,  30  Duncan  v.  Com.,  6  Dana,  295;  State 
Ohio  St.  264 ;  Cooper  v.  State,  47  Ind.  v.  Andrews,  27  Mo.  267 ;  State  v. 
61 ;  Dunn  v.  Stote,  70  Ind.  47 ;  Stote  Small,  31  Mo.  197.  That  the  defend- 
V,  Small,  31  Mo.  197 ;  Stote  v.  Moore,  ant  is  entitled  to  have  the  issue  de- 
66  Mo.  372 ;  though  see  Stote  v.  Smith,  termined  as  one  of  fact,  see  Troy  v. 
22  Vt.  74.  Stote,  10  Tex.  Ap.  319.     That  name 

*  Supra,  §  437.  maybe  prima  yhcteproofof identity, see 
Where  the  second  indictment  is  pre-    Stote  v.  Kelso,  11  Mo.  Ap.  91 ;  76  Mo. 

ferred  at  the  same  term,  the  original    505 ;  Whart.  Crim.  By.  §  802. 
indictment  and  minutes  of  the  verdict 
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§  488.]    .  PLEADING   AND  PRACTIOB.  [CHAP.  VIII. 

Wenti'  T^    ^**  face,^  or,  when  otherwise,  advantage  may  be  taken 
maybede-    of  the  variance  upon  a  replication  of  nul  tiel  record.* 
But  if  the  variance  be  non-essential,  demurrer  will  not 
be  sustained.' 

Where  the  only  issue  is  the  identity  of  the  oiTences,  a  techmcal 
difference  between  the  description  of  property  in  the  first  indictment 
and  the  second  will  be  disregarded,  when  no  proof  is  offered  to  show 
the  offence  was  the  same.^ 

§  483.  The  burden  of  proving  a  prior  conviction  of  the  offence 
Burd  f  ^^^^S^^  against  a  defendant  being  upon  him,'  must  be 
proof  iB  on    sustained  by  a  preponderance  of  proof.' 

If  there  be  a  replication  of  fraud,  the  burden  of  such 
replication  is  on  the  prosecution/ 

1  State  V,  Looklin,  59  Vt.  654.  iity  of  the  offenceB,  and  to  this  plea 

>  R.  V.  Bowman,  6  C.  &  P.  101,  337 ;  there  was  a  replication  that  the  offences 

Hite  V.  State,  9  Yerg.  357 ;  McQuoid  v,  were  different.    The  prisoners'  counsel 

People,  3  Gilm.  76.    See  Shubert  v.  pat  in  the  commitment  and  the  former 

State,  21  Tex.  Ap.  406.  indictment,  and  also  theminatesof  the 

s  Goode  V,  State,  70  Ga.  752 ;  see  former  acquittal  written  on  the  indict- 

Buhler's  case,  64  Ga.  504.  ment.  On  this  evidence  the  Jury  found 

^  People  V.  MoGowan,  17  Wend.  386.  that  the  offences  were  the  same ;  and  it 

See  Whart.  Crim.  Ev.  §  593.  being  referred  for  the  opinion  of  the 

*  Jenkins    v.  State,   78    Ind.    133;  judges  whether  there  was  any  eyidence 

Hosier  v.  State,  6  Tex.  Ap.  5dl ;  Willis  to  justify  and  support  the  Terdict,  and 

V.  State,  24  Tex.  Ap.  586.  if  not,  whether  such  yerdict  was  final, 

0  Supra,  §  481 ;  R.  v.  Parry,  7  C.  &  and  operated  as  a  bar  to  any  further 

P.  836 ;  Com.  v.  Daley,  4  Gray  (Mass.),  proceedings  by  the  crown  upon  the 

209.    See  2  Hale,  241 ;  Rake  v.  Pope,  second  indictment,  the  court  held  that 

7  Ala.   161 ;  Page  v.   Com.,  27  Grat.  the  yerdict  of  the  jury  was  final,  and 

954 ;  State  v.  Small,  31  Mo.  197 ;  State  the  prisoners  were  discharged.    R.  v. 

V.  Thornton,  37  Mo.  360.    See  Whart.  Parry,  7  C.  &  P.  836.     Supra,  §  463. 

Cr.  Law,  9th  ed.  §  62.  ?  State  t;.  Buszell,  58  N.  H.  257.    In 

Where  four  persons  were  tried  for  this  case,  Allen,  J.,  said:  ''It  (a  plea 

rape,  upon  an  indictment  containing  of  autrefi/is  acquit)  being  new  afilrmatiye 

counts  charging  each  as  principal  and  matter,  and  not  a  denial  of  any  allega- 

the  others  as  aiders  and  abettors,  they  tion  of  the  indictment,  the  burden  of 

were  acquitted ;  and  it  being  proposed  proof,  on  a  trayerse  of  the  plea,  is  on 

on  the  following  day  to  try  three  of  the  defendant ;  Com.  t;.  Daley,  4  Gray, 

them  for  another  rape  upon  the  same  209,  210 ;  State  v.  Small,  31  Mo.  197 ; 

person  (the  second  indictment  being  R.  v,   Vzirj^  7  C.  &  P.  836,  839 ;  1 

exactly  the  same  as  the  first,  with  the  Arch.  Cr.  Pr.  &  PI.  113,  n. ;  and  he 

omission  only  of  the  fourth  prisoner),  has    the    opening  and  close.      R.   v. 

they  pleaded  avArefoU  acquit   to   the  Sheen,  2  C.  &  P.  634,  638,  639.    But  if 

second  indictment,  ayerring  the  iden-  the  State  replies  fraud  (State  v.  Little, 
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CHAP.  VIII.]  AUTREFOIS  ACQUIT.  [§  485. 

If  there  be  do  replication,  the  similiter  will  be  assumed  if  not  at 
the  time  formally  filed,  or  may  be  filed  nunc  pro  tunc.^ 

§  484.  Wherever  the  offences  charged  in  the  two  indictments  are 
capable  of  being  legally  identified  as  the  same  offence  by 
averments,  it  is  a  question  of  fact  for  a  jury  to  determine  ucation^u" 
whether  the  averments  be  supported  and  the  offences  be   ^^J^ 
the  same.    In  such  cases  the  replication  ouirht  to  con-  ^^^  *» 

__  ^  for  court. 

elude  to  the  country.  But  when  the  plea  of  atUrefais 
acquit  upon  its  face  shows  that  the  offences  are  legally  distinct,  and 
incapable  of  identification  by  ayerments,  as  they  must  be  in  all  ma- 
terial points,  the  replication  of  niU  tiel  record  may  conclude  with  a 
verification.  In  the  latter  case,  the  court,  without  the  intervention 
of  a  jury,  may  decide  the  issue.' 

§  485.  Where  the  former  conviction  was  effected  by  fraud,  the 
plea  of  autrefois  convict^  in  such  case,  being  replied  to   ^  repiicap 
specially,  the  replication,  which  sets  forth  such  fraudulent  tion  of 
prosecution  and  conviction  being  well  drawn,  is  a  suffi-  good  on 
cient  answer  to  the  defendant's  plea,  and  should  be  ad-  ^^°'°'''^'* 
judged  good  on  demurrer.'    The  demurrer  admits  the  allegation  of 
fraud. 

1  N.  H.  257),  or  other  new  ai&rmatiTe  Jury  that  the  pleas  are  not  snstained 

matter,  the  harden  of  proof  on  the  lat-  hy  the  proof  when  that  is  the  fact. 

ter  issae  is  on  the  State.    In  some  Martha  v.  State,  26  Ala.  72.    See  State 

jurisdictions,  when,  after  an  acquittal  v.  Hajnes,  36  Vt.  667. 

on  part  of  an  indictment,  there  is  a  On  the  general  question  of  pleading, 

new  trial  of  the  rest,  a  special  plea  in  see  Foster  v.  State,  39  Ala.  229. 

bar  of  the  further  maintenance  of  so  '  State  v.  Little,  1  N.  H.  257 ;  State 

much  of  the  charge  as  has  been  disposed  v.  Brown,  16  Conn.  54;  State  r.  Reed, 

of  is  not  required.    State  v,  Martin,  30  26  Conn.  202 ;  Com.  v.  Jackson,  2  Va. 

Wis.  216,  222,   223;   S.  C,   11  Am.  Cas.   501;  Stote  o.   Clennj,  1  Head. 

Rep.  567.'*    See  SUte  v.  Buzsell,  59  N.  270.    Supra,  §  451. 

H.  65.  As  cases  of  practice  under  plea  and 

1  Supra,  §  411 ;  Swepson  v.  State,  81  replication,  see  Com.  v,  Curtis,  11  Pick. 

N.  C.  571.  134 ;  Daoj  v.  SUte,  17  Ga.  439. 

B  Hlte  p.  State,  9  Yerger,  357.    It  is  In  other  States,  similar  provisions 

the  dutj  of  the  court  to  declare  the  exist. 

legal  effect  of  a  record  which  is  offered  In  Massachusetts,  hy  Ghen.  Stat.  1864, 

to  sustain  the  plea  of  autrefoU  acquit  or  c.  250,  §  4,  it  is  sufficient  in  autrefois 

discontinuance,  and  the  record  itself  acquit  or  convict  to   set  forth  simplj 

eannot  be  gainsaid  hy  parol  evidence ;  a  prior  lawful  acquittal  or  conviction, 
therefore,  the  court  may  charge  the 
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§  486,]  PLEADING  AND  PRACTICE.  [OHAP.  VIII. 

§  486.  When  the  plea  of  autref(n%  acquit  or  convict  is  determined 

On  judg-  against  the  defendant,  in  this  country,  in  most  cases,  he 

^^nst  d»-  ^®  allowed  to  plead  over,  and  to  have  his  trial  for  the 

fendanthe  offence   itsolf.^    In  England,  however,  though  this  is 

allowed  to  allowed  in  felonies,  it  is  not  in  misdemeanors.'    Of  the 

plead  over.  JQj^3^QQ  ^f  |;j^jg  distinction  a  pregnant  illustration  is 

found  in  a  case  which,  in  1850,  attracted  great  attention  in  Eng- 
land.' On  the  plea  of  autrefoiB  acquit  to  an  assault,  issue  was 
taken  by  the  crown,  and  after  verdict,  judgment  entered  against  the 
prisoners,  who  were  thereupon  sentenced  to  hard  labor  for  two  years. 
In  pronouncing  sentence,  Martin,  B.,  did  not  hesitate  to  express  his 
compunctions  at  sentencing  a  man  for  an  offence  for  which  he  was 
never  tried.  ^^  I  cannot  but  feel,"  he  said,  addressing  the  prisoners, 
^^  that  you  stand  in  the  condition  of  persons  whose  case  has  not  been 
heard.  If  you  wish  me  to  postpone  the  sentence,  I  will  do  so.  I 
feel  it  to  be  a  great  hardship  that  the  prisoners  should  be  punished 
without  a  trial,  and  with  no  opportunity  given  to  them  of  answering 
or  explaining  the  charge  laid  against  them."^  It  was  the  hardship 
of  a  judge  thus  sentencing  a  man  of  whose  guilt  he  knew  nothing, 
that  led  Judge  Grier  and  Judge  Kane,  in  the  U.  S.  Circuit  Court 
in  Philadelphia,  to  decline  sentencing  a  man  who  had  been  convicted 
capitally  before  Judge  Randall,  the  district  judge,  who  since  the 
conviction  and  the  application  for  sentence  had  died.'  This  difficulty, 
however,  has  not  deterred  the  Supreme  Court  of  New  York  from 
holding  that  where,  in  an  inferior  tribunal,  judgment  against  the 
People  had  been  entered  on  a  demurrer,  on  reversing  the  judgment, 
they  would  not  permit  the  defendant  to  withdraw  his  demurrer,  but 
would  sentence  him  themselves.' 

1  Com.  v.  Gtoddard,  13  Mass.  465 ;  C.  11.    For  a  fuller  report  of  this  case, 

McFarland  v.  State,  68  Wis.  400 ;  Com.  see  supra,  §  464.  Compare,  as  to  plead- 

V,  Golding,  14  Gray,  49  ;  Barge  v.  Com.,  ing  over,  snpra,  §§  404-7,  421. 

3  Pen.  &  W.  262;   Foster  t^.  Com.,  8  «  Sapra,  §§  420-1. 

Watts  &  S.  77;  Hirn  v.  State,  1  Ohio  <  U.  S.  t^.  Harding,  6  P.  L.  J.  14;  1 

St.  R.  16 ;  Falkner  v.  State,  3  Heisk.  Wall.  Jr.,  127 ;  and  see  People  o.  Shaw, 

33.    See  snpra,  §§  404-5,  421.  63  N.  Y.  36 ;  State  o.  Abram,  4  Ala. 

B  R.  V.  Gibson,  8  East,  107 ;  R.  v.  272.    InfVa,  §  898. 

Taylor,  3  B.  &  C.  502 ;  S.  C,  5  Dow.  &  «  People  v.  Taylor,  3  Denio,  91.    See 

R.  422.    See  fully,  supra,  §  421.  State  v.  Green,  16  Iowa,  239 ;  and  see 

s  R.  V.  Bird,  15  Jur.  193 ;  2  Eng.  L.  supra,  §§  408-11-12. 
&  E.  R.  448;  2  Den.  C.  C.  94 ;  5  Cox  C. 
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OHAP.  Till.]  ONOB  IN  JEOPARDY.  [§  490. 

&  487.  Where  the  prosecution  demurs  to  the  plea  of  Proeecu- 

tlon  mfty 

autrefois  convict  to  an  indictment  for  a  capital  felony,  rejoin  on 
and  the  demurrer  is  overruled,  the  defendant  is  not  en-   ^^  bekig^' 
titled  to  be  discharged,  and  the  State  may  rejoin.*  overruled. 

§  488.  In  cases  where  the  defendant  pleads  oyer  to  the  felony  at 
the  same  time  with  the  issue  in  the  plea  of  autrefoiB  ^^^^^  ^^ 
acquit^  the  jury  are  pharged  again  to  inquire  of  the  sec-   '&ct  for 
ond  issue,  and  the  trial  proceeds  as  if  no  plea  in  bar  had 
beep  pleaded.^    But  when  both  pleas  are  submitted  to  the  jury  at 
the  same  time,  there  must  be  a  verdict  on  each,  and  it  is  error  to 
take  a  verdict  on  the  plea  of  not  guilty  alone.'    An  arbitrary  dis- 
charge of  the  jury  before  verdict  may  bar  future  prosecutions.^ 

§  489.  A  Thovd  assignment  is  not  admissible  in  a  crimi-  ^     . 
nal  case,  and  the  proper  mode  of  replying  to  a  plea  of  a  signment 
former  conviction  is  to  traverse  the  alleged  identity.*         gibie. 

VII.  ONCE  IN  JEOPARDY.* 

§  490.  By  the  Constitution  of  the  United  States  it  is  provided : 
^^  Nor  shall  any  person  be  subject  for  the  same  offence 
to  be  twice  put  in  jeopardy  of  life  and  limb  ;"^  and  al-  tionai  Umi- 
though  this  restriction  does  not  affect  cases  arising  dis-  ^^^  ^^^^ 
tinctively  in  the  States,*  yet  the  same  restriction,  taken   common 
from  the  federal  Constitution,  exists  in  most  of  the  State 
constitutions.    Whether  this  amounts  to  anything  more  than  the 
common  law  doctrine  involved  in  the  plea  of  autrefois  acquit  has 
been  much  doubted.   What  that  doctrine  is  has  been  already  stated. 
It  is  founded,  to  adopt  the  summary  of  Mr.  Chitty,  upon  the  prin- 

1  State  t^.  Nelson,  7  Ala.  610.  Snpra,    also,  this  subjeot  farther  examined^  in- 
§406.  fra,  §§  712,  821. 

*  R.  v.  Vanderoomb,  2  Leaoh,  708 ;        ^  Const.  U.  S.  Amend,  art.  6. 

R.  V.  Cogan,  1  Leach,  448 ;  R.  v.  Sheen,        >  See  Fox  v.  Ohio,  5  Howard,  410 ; 

2  C.  &  P.  635.    Snpra,  §§  420-1*    See  U.  S.  v.  Gibert,  2  Sumner,  19 ;   Colt 

Burks  17.  State,  24  Tex.  Ap.  326.  t;.  Ivee,  12  Conn.  243 ;  Barker  v.  Peo- 

s  Solidaj  V,  Com.,  28  Penn.  St.  14.  pie,   3  Cow.   686 ;    qualifying  People 

See  People  v,  Kinstrej,  51  Cal.  278.  v,  Goodwin,  18  Johns.  187;  Com.  v. 

Supra,  §  479.  Cook,  6  S.  &  R.  577 ;  State  v.  Shivers, 

«  People  V.  Jones,  48  Mioh.  554.  20  S.  C.  392.    See  State  v,  Sutphin,  22 

*  Duncan  v.  Com.,  6  Dana,  295.  W.  Va.490.  As  doubting  this  position, 
<  See,  for  plea  of  ''  Once  in  Jeop-  see  Com.  v.  Purchase,  2  Pick.  521. 

ardj,"  Wharton's    Preo.   1167.    See, 
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ciple  that  no  man  shall  be  placed  in  peril  of  legal  penalties  more 
than  once  upon  the  same  accusation.^  It  has,  therefore,  been  gene- 
rally agreed,  that  after  a  ?erdict  of  either  acquittal  or  conyiction  on 
a  valid  indictment  or  appeal,  the  party  indicted  cannot  afterwards 
be  indicted  again  upon  a  charge  of  having  committed  the  same  sup- 
posed offence.^  In  other  words,  at  common  law,  as  the  rule  is  ap- 
plied in  England,  when  there  has  been  a  final  verdict,  either  of 
acquittal  or  conviction,  on  an  adequate  indictment,  the  defendant 
cannot  a  second  time  be  placed  in  jeopardy  for  the  particular  offence ; 
and  at  the  first  glance  the  constitutional  provision  appears  nothing 
more  than  a  solemn  asseveration  of  the  common  law  maxim.* 

^'  Thus  we  see,"  says  Mr.  Justice  Story,  in  commenting  on  the 
rule,  '^  that  the  maxim  is  imbedded  in  the  very  elements  of  the  com- 
mon law ;  and  has  been  uniformly  construed  to  present  an  insur- 
mountable bar  to  a  second  prosecution  where  there  has  once  been  a 
verdict  of  acquittal  or  conviction  regularly  had  upon  a  sufficient 
indictment.^ 

1  4  Ck>.  Rep.  40 ;  4  Bla.  Ck)in.  335 ;  2  for  the  same  off«noe|  means  that  a  man 

Hawk.  0.  35,  a.  1.    Infra,  §§  518,  712,  cannot  be  tried  again  for  an  offence 

821.  npon  which  a  Terdict  of  acquittal  or 

'  2  Hawk.  0.  35,  s.  1 ;  4  Bla.  Com.  conviction  has  been  given,  and  not 

335.    For   English    mle,    see   supra,  that  a  man  cannot  be  tried  again  for 

§§  835  et9eq,;  infra,  §  518.  the  same  offence  where  the  first  trial 

*  Ned  V.  State,  7  Porter,  188;  U.  S.  has  proved  abortive,  and  no  verdict  was 

9.  Gibert,  2  Sumner,  41.  given.     Hence,  as  a  Judge  has,  hy  the 

In  the  leading  case  of  Richard  and  English  law,  a  discretionary  power,  in 
William  Vauz,  reported  in  4  Coke,  44,  cases  of  necessity,  to  discharge  the 
it  was  held,  '*  that  the  reason  of  ati/re-  Jury,  even  without  the  prisoner's  con- 
fois  acquit  was  because  the  maxim  of  sent,  this  discharge  is  no  bar  to  a  see- 
the common  law  is,  that  the  life  of  a  ond  trial.  And  such  necessity  exists 
man  shall  not  be  twice  put  in  jeopardy  when  the  Jury  have  shown  themselves 
for  one  and  the  same  offence  ;  and  that  unable  to  agree.  The  exercise  of  this 
is  the  reason  and  cause  why  autrefois  discretion  cannot  be  renewed  on  error 
acquitted  or  convicted  of  the  same  of-  affirmed  on  appeal.  R.  v.  Winsor,  6  B. 
fence  is  a  good  plea  ;  yet  it  is  intended  &  S.  143 ;  1  L.  R.  Q.  B.  289 ;  1  L.  R.  Q. 
of  a  lawful  acquittal  or  conviction,  for  B.  390 ;  S.  C,  in  Ex.  Ch.  7  B.  &  S.  490. 
it  the  conviction  or  acquittal  is  not  law-  See,  also,  R.  v.  Ward,  10  Cox  C.  C.  573 ; 
ful,  his  life  was  never  in  jeopardy  ;  and  R.  t;.  Charles  worth,  1  B.  &  S.  460 ;  8. 
because  the  indictment  in  this  case  was  C,  9  Cox  C.  C.  44. 
insufficient,  for  this  reason,  he  was  not  *  U.  S.  v.  Gibert,  2  Sumn.  42.  See, 
legitimo  modo  acquietatuSf^^  etc.  And  in  for  a  learned  article  on  this  head,  4 
England  it  is  settled  that  the  maxim.  West,  L.  J.  97. 
that  a  man  cannot  be  put  in  peril  twice 
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§  491.  In  this  cotintry  the  constitutional  provision  has,  in  some 
instances,  been  construed  to  mean  more  than  the  common   ^^^  ^^ 
law  maxim,  and  in  several  of  the  States  it  has  been  held  some 

courts 

that  where  a  jury  in  a  capital  case  has  been  discharged  held  more 
without  consent  before  verdict,  after  having  been  sworn  ®**®°**''®* 
and  charged  with  the  offence,  the  defendant,  under  certain  limita- 
tions, may  bar  a  second  prosecution  by  a  special  plea  setting  forth 
the  fact  ttiat  his  life  has  already  been  put  in  jeopardy  for  the  same 
offence.^  But  between  the  pleas  of  avtrefoii  acquit  or  convict^  and 
<mee  in  jeopardy^  there  is  this  important  distinction,  that  the  former 
presupposes  a  verdict,  the  latter,  the  discharge  of  the  jury  without 
verdict,  and  is  in  the  nature  of  a  plea  puis^  darrein  continuance.  The 
cases  in  this  respect  may  be  placed  in  two  general  classes :  First. 
Where  any  separation  of  the  jury,  except  in  case  of  such  overruling 
necessity  as  may  be  considered  the  act  of  God,  is  held  a  bar  to  all 
subsequent  prokseedings.  Secondly.  Where  it  is  held  that  the  dis- 
charge of  the  jury  is  a  matter  of  sound  discretion  for  the  court,  and 
that  when,  in  the  exercise  of  a  sound  discretion,  it  takes  place,  it 
presents  no  impediment  to  a  second  trial.* 

§  492.  In  Pennsylvania  the  rule  is  now  held  to  be  applicable 
only  to  such  cases  as  are  capital  in  that  State .*    In  other 
States  it  has  been  extended  to  all  infamous  crimes.^  And  ^^^i'^^.^ 
there  are  authorities  in  States  holding  the  first  view,   fenious 

crimes. 

which  apply  to  all  cases  except  misdemeanors.' 

§  493.  In  1822  the  question  was  brought  before  the  Supreme 
Court  of  Pennsylvania  (a  State  whose  Constitution  contains  a  pro- 

1  Williams's  case,  2  Grat.  567 ;  Com.  «  Infra,  §  519. 

V.  Cook,  6  S.  &  R.  577 ;  Com.  t;.  Clue,  3  In  Lange,  ex  parte,  18  Wall.  163,  it 

Rawle,  498 ;  State  v.  Garrigaes,  1  Hayw.  was  held  that  nnder  the  constitutional 

241 ;  Spier's  case,  1  Dev.  491 ;  Ned  v.  provision,  when  a  oonrt  has  imposed  a 

State,  7  Port.  187;   Powell's  case,  17  fine    and    imprisonment,    where    the 

Tex.  Ap.  345 ;  Pizano  v.  State,  20  Tex.  statute  only  conferred  power  to  punish 

A  p.  139.  by  fine  or  imprisonment,  and  the  fine 

'  For  a  discussion  of  the  general  ques-  has  been  paid,  it  cannot,  even  during 

tion  how  far  a  jury  may  be  allowed  to  the  same  term,  modify  the  Judgment 

separate,  see  infra,  §§  722,  729,  784,  by  imposing  imprisonment  instead  of 

814,  821,  831,  836,  956,  etc.  the  former  sentence.      And  Miller,  J., 

*  Infra,  §§  493  et  seq.  in  the  opinion  of  the  court,  argues  that 

^  State    r.   Connor,   5  Coldw.  315;  the  provision  is  applicable  to  miademea- 

Williams  v.  Com.,  78  Ky.  93.  nors  tvhere  corporal  punishment  is  in- 
flicted. 
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vision  precisely  the  same  as  that  in  the  Gonstitntion  of  the  United 
inPenn-  States),  in  a  capital  case  where  the  defendant  pleaded 
syivania        specially,  that  the  jnry  had  been  discharged  on  a  former 

&I1V  fi6D&ra' 

tioQ  in  trial  because  they  were  unable  to  agree.  The  Court 
caaeB^ex-  ^®^^J  ^^^^  *^®  discharge  of  the  jury  because  they  could 
cept  from      Qot  agree  was  unlawful,  and  was  not  a  case  of  neces- 

actual  ne- 

cessity,  sity  within  the  meaning  of  the  rule  on  the  subject, 
thisr  prol  Chief  Justice  Tilghman  said,  where  a  party  is  '^  tried 
ceediQgB.  ^j^^  acquitted  on  a  bad  indictment  he  may  be  tried  again, 
because  his  life  was  not  in  jeopardy.  The  court  could  not  have 
given  judgment  against  him,  if  he  had  been  convicted.  But  where 
the  indictment  is  good,  and  the  jury  are  charged  with  the  prisoner, 
his  life  is  undoubtedly  in  jeopardy  during  their  deliberation.  I 
grant  that  in  case  of  necessity  they  (the  jury.)  may  be  discharged ; 
but  if  there  be  anything  short  of  absolute  necessity,  how  can  the 
court,  without  violating  the  Constitution,  take  from  the  prisoner  his 
right  to  have  the  jury  kept  together  until  they  have  agreed,  so  that 
he  may  not  be  put  in  jeopardy  a  second  time  ?"^  It  was  accord- 
ingly held  that  in  that  case,  the  jury  having  been  discharged  without 
giving  any  verdict,  without  absolute  necessity,  the  prisoner  was  not 
liable  to  be  tried  again.'  In  18SI,  in  a  case  where  the  defendant 
interposed  a  similar  plea,  the  doctrine  was  pushed  by  the  same 
court  still  further.     It  was  argued  by  Gibson,  C.  J.,  with  his  usual 

1  Danoan,  J.,  in  this  case,  in  oom-  given  it.  This  is  not  the  signification 
menting  on  the  position  taken  in  Peo-  of  the  words  in  their  common  use,  nor 
pie  V.  Goodwin,  hereafter  to  he  cited,  in  their  grammatical  or  legal  sense, 
said:  '*  I  feel  a  strong  conyiction  that  'Twice  put  in  jeopard/,'  and  '  twioe 
the  construction  here  [there]  given  to  put  on  trial,'  convey  to  the  plainest 
this  provision  of  the  Constitution  of  understanding  different  ideas.  There 
the  United  States,  engrafted  into  the  is  a  wide  difference  between  a  verdict 
constitutions  of  Delaware,  Kentucky,  given  and  a  Jeopardy  of  a  verdict, 
and  Tennessee,  and  made  an  article  in  Hazard,  peril,  danger  of  a  verdict  can- 
the  Bill  of  Rights  of  this  State,  is  not  not  mean  a  verdict  given.  Whenever 
the  true  one  ;  and  that  the  provision,  the  jurj  are  charged  with  a  prisoner, 
that  no  person  can  be  put  twice  in  where  the  offence  is  punishable  bj 
jeopardy  of  life  and  limb,  means  some-  death,  and  the  indictment  is  not  de- 
thing  more  than  that  he  shall  not  be  feotive,  he  is  in  jeopardy  of  life." 
twice  tried  for  the  same  offence.  It  is  '  Com.  v.  Cook,  6  Serg.  &  Rawle, 
borrowed  from  the  common  law,  and  a  577  ;  but  see  Com.  v.  McFadden,  23 
solemn  construction  it  had  received  in  Penn.  St.  12.  Inf^a,  §§  517,  722,  814, 
the  courts  of  common  law  ought  to  be  824. 
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vigor,  that  ^^  no  discretionary  power  whatever  exists  with  the  court 
in  such  a  case  to  discharge.'*^ 

In  a  later  case  (April,  1851),  however,  where  the  jury  were  al- 
lowed to  separate  by  consent,  after  being  sworn,  but  before  the  case 
was  opened,  the  court,  while  reversing  the  judgment,  remanded  the 
prisoner  for  another  trial.'  ^*The  law  is  undoubtedly  settled," 
says  Gibson,  C.  J.,  ^^that  a  prisoner's  consent  to  the  discharge  of  a 
prerious  jury  is  an  answer  to  a  plea  of  a  former  acquittal." 

But  in  a  capital  case,  where  there  is  no  consent,  the  record  must 
show  absolute  necessity  to  justify  a  discharge.* 

It  has  since  been  held  that  the  plea  of  ^*  once  in  jeopardy  for 
the  same  offence"  will  not  avail  where  the  jury  were  discharged  on 
account  of  disagreement,  in  a  case  of  burglary.^ 

§  494.  In  Virginia,  mere  inability  to  agree  is  not  such  a  neces- 
sity as  will  justify  the  court  in  discharging  a  jury,  and 
in  such  case  the  defendant  cannot  be  again  put  in  jeop-  y{{!^Q?|^. 
ardy ;'  though  where,  after  nine  days'  confinement,  one 
of  the  jurors  suffered  materially  in  health,  it  was  held  the  jury 
were  properly  discharged,  and  the  second  trial  was  regular.*    By 
the  code  of  1873  the  court  may  discharge  in  all  cases  whenever  the 
jury,  in  its  opinion,  cannot  agree,  or  whenever  there  is  a  manifest 
necessity  for  such  discharge.    But  in  such  case  the  action  of  the 
trial  court  is  reviewable  in  error.^ 

§  495.  The  same  question  came  before  the  Supreme  Court  of 
North  Carolina  in  a  very  early  ,case,*  and  again  at  a 
later  period,*  where   it  was  alleged   that  the  jury  in  JiroHo^a. 
a  capital  case  had  been  discharged  without  legal  peces- 
sity,  having  given  no  verdict.     The  court  held  that  the  prisoner 
could  not  be  again  tried.     On  the  last  occasion  the  cases  in  the 
Supreme  Courts  of  Massachusetts,  New  York,  and  Pennsylvania 
were  cited ;  and  the  court  adopted  that  of  the  Supreme  Court  of 
Pennsylvania,  and  affirmed  the  exposition  of  the  clause  given  by 
that  court,  that  no  man  shall  be  twice  put  in  jeopardy,  etc.,  for  the 

1  Ck>m.  V.  Clue,  3  Rawle,  498.  •  Com.  v.  Pells,  9  Leigh,  613.    As  to 

'  Pelffer  v.  Com.,  15  Penn.  St.  468.  West  Virginia,  contra  by  statute,  Crook- 

s  Hilands  v.  Com.,  Ill  Penn.  St.  1.  ham  o.  State,  5  W.  Va.  510. 
*  McCreary  r.  Com.,  29   Penn.  St.        '  Wright  r.  Com.,  75  Va.  914. 
323.  s  State  v.  Garrigaes,  1  Hayw.  241. 

ft  Williams  v.  Com.,  2  Grat.  568.  >  Spier's  case,  1  Dot.  491. 
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same  offence,  holding,  therefore,  where  a  jury  were  charged  with 
the  trial  of  a  prisoner  for  murder,  and  before  they  returned  their 
verdict  the  term  of  the  court  expired,  and  the  jury  separated,  that 
the  prisoner  could  not  be  tried  again.^  In  a  still  later  case  in  the 
same  State,  it  was  held  that  a  jury,  charged  in  a  capital  case,  can- 
not be  discharged  before  returning  the  verdict,  at  the  discretion  ef 
the  court ;  they  cannot  be  discharged  without  the  prisoner's  consent, 
but  for  evident,  urgent,  overruling  necessity,  arising  from  some 
matter  occurring  during  the  trial  which  was  beyond  human  foresight 
and  control ;  and,  generally  speaking,  such  necessity  must  be  set 
forth  in  the  record.'  Honest  inability  to  agree,  for  six  days,  however, 
is  ground  for  discharge."  And  when  one  of  the  jurors  procured 
himself  to  be  fraudulently  empanelled  on  a  jury,  in  a  capital  case^ 
in  order  to  secure  an  acquittal,  the  jury  should  be  discharged ;  nor 
is  the  defendant  put  in  jeopardy  by  such  act  ;^  nor  is  he  put  in 
jeopardy  by  fraudulent  conduct  on  the  part  of  a  juror  necessitating 
a  discharge.*  A  new  trial  granted,  also,  in  a  capital  case,  at  request 
of  the  prisoner  during  the  first  trial,  upon  a  juror  being  withdrawn, 
does  not  vitiate  the  procedure.* 

§  496.  In  Tennessee,  on  the  first  examination  of  the  subject,  it 

appears  to  have  been  held,  Peck,  J.,  dissenting,  that  it 
nesflee.'         ^^  discretionary  in  the  court,  even  in  capital  cases,  to 

discharge  the  jury  ;^  but  that  opinion  was  subsequently 
reviewed  in  a  case  of  great  deliberation.  In  the  latter  case,*  the 
jury  were  empanelled  on  Thursday  evening  at  two  o'clock ;  they 
came  in  once  or  twice  during  the  same  evening,  and  declared  that 
they  could  not  agree ;  they  were,  however,  kept  together  all  night 
by  the  court,  and  at  nine  o'clock  the  next  morning,  upon  their 

1  Spier's  case,  1  Dev.  491 ;  State  v.  *  State  v.  Bell,  81  N.  C.  591.    Infra, 

McGimpsey ,  80  N.  C.  377.    The  general  §  844* 

rnle,  however,  is  the  contraij.    Infra,  ^  State  v.  Washington,  89  N.  C.  535  ; 

§  513.  State  r.  Washington,  89  N.  G.  664. 

B  State  17.  Ephraim,  2  Der.  &  Bat.  •  SUte  v.  Davis,  80  N.  C.  384. 

162.  See,  to  same  effect,  State  v,  Prinoe,  ^  State  v.  Waterhoase,  1  Mart.  &  T. 

63  N.  C.  528  ;  State  v.  Alman,  64  N.  C.  278. 

364 ;  State  v.  Jefferson,  66  N.  C.  309 ;  >  Mahala  v.  Stote,  10  Terg.  532.  See 

State  V.  Wiseman,  68  N.  C.  203 ;  SUte  State  o.  Rankin,  4  Cold.  (Tenn.)  145, 

V.  MoGlmpsey,  80  N.  C.  397.  cited  snpra,  §  439. 

s  State  V.  Honeycntt,  74  N.  C.  391 ; 
State  V,  Garland,  90  N.  G.  668. 
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declaring  they  could  not  agree,  the  court  discharged  them.  The  term 
was  not  concluded  until  the  next  day  (Saturday).  It  was  held, 
that  this  was  not  such  a  case  of  necessity  as  authorized  the  court 
to  discharge  them.  It  was  out  of  the  power  of  the  court,  it  was 
said,  to  discharge  them  without  consent,  excq>t  in  ease  of  sieknesSj 
iriMnityj  or  exhaustion^  among  themsdves.  But  it  is  now  held  law- 
ful to  discharge,  even  without  defendant's  consent,  whenever  the 
court  concludes  that  agreement  is  impossible.' 

§  497.  In  Alabama,  after  a  careful  review  of  the  subject,  the  fol- 
lowing points  were  made :  1.  That  courts  have  not  in 
capital  cases  a  discretionary  authority  to  discharge  a  jury  ^^m^f^ 
after  evidence  given.  2.  That  a  jury  is,  ipso  facto^  dis- 
charged by  the  determination  of  the  authority  of  the  court  to  which 
it  is  attached.  3.  That  a  court  does  possess  the  power  to  discharge 
in  any  case  of  pressing  necessity,  and  should  exercise  it  whenever 
such  a  case  is  made  to  appear.  4.  That  sudden  illnesses  of  a  pris- 
oner or  juror,  so  that  the  trial  cannot  proceed,  are  ascertained  cases 
of  necessity,  and  that  many  others  exist,  which  can  only  be  defined 
when  particular  cases  arise.  5.  That  a  court  does  not  possess  the 
power,  in  a  capital  case,  to  discharge  a  jury  because  it  cannot  or 
will  not  agree.^  6.  That  therefore  the  unwarrantable  discharge  of 
a  jury,  after  the  evidence  is  closed,  in  a  capital  case,  is  equivalent 
to  an  acquittal.'  In  the  same  State  where,  after  a  trial  is  com- 
menced, the  judge  withdraws  and  the  trial  is  completed  by  another 
judge,  and  the  judgment  is  reversed  for  that  cause,  the  prisoner 
cannot  be  said  to  have  been  in  jeopardy,  and  he  may  be  tried  again ; 
and  this  although  the  judgment  of  reversal  does  not  award  a  venire 
de  novo,^ 

§  498.  In  California  it  is  held  that  a  discharge,  without  the  pris- 
oner'l  consent,  unless  from  a  legal  necessity,  or  from 
cause  beyond  the  control  of  the  court,  such  as  death,  caUfoniia. 
sickness,  or  insanity  of  some  one  of  the  jury,  of  the  pris- 
oner, or  of  the  court,  protects  the  defendant  from  a  re- trial.'    But 
absolute  inability  to  agree  is  such  a  necessity.'    A  discharge  on 

1  StAto  V.  Hajrs,  2  Lea,  156 ;  SUte  v.    infra,  $§  896-8,  as  to  Jndge  sitting  in  a 
Pool,  4  Lea,  363.  case  in  whioh  he  heard  onlj  part  of  the 

*  Ned  V,  State,  7  Porter,  188.  oTidenoe. 

s  Ibid.  187.    See  infra,  §§  722,  821.        «  People  v.  Webb,  38  Cal.  467. 

*  State  V,  Abram,  4  Ala.  272.    See       «  People  v.  Cage,  48  Cal.  324. 
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the  ground  that  the  defendant,  on  a  trial  for  manslaughter,  vas 
guilty  of  murder,  is  a  bar.^ 

§  499.  On  the  other  hand,  we  have  a  series  of  courts  holding 
that  the  separation  of  the  jury,  when  it  takes  place  in  the  exercise 
of  a  sound  discretion,  is  no  bar  to  a  second  trial.  This  is  substan- 
tially the  view  of  the  Supreme  Court  of  the  United  States,  of  Wash- 
ington, J.,  Story,  J.,  and  McLean,  J.,  sitting  in  their  several 
circuits ;  and  of  the  courts  of  Massachusetts,  New  York,  New  Jersey, 
Iowa,  Maryland,  Ohio,  Indiana,  Michigan,  Nebraska,  Nevada, 
Georgia,  Missouri,  Illinois,  Kentucky,  Texas,  and  Mississippi. 

§  500.  ^^  It  is  contended,"  said  Washington,  J.,  in  a  case  where 
the  jury  on  a  homicide  trial  had  been  discharged  in  con- 
erai^ourto  sequence  of  the  alleged  insanity  of  one  of  them,  '^  that 
^oDfT'^^'  although  the  court  may  discharge  in  cases  of  misde* 
discharge  meaner,  they  had  no  such  authority  in  capital  oases ;  and 
the  fifth  amendment  to  the  Constitution  of  the  United 
States  is  relied  upon  as  justifying  the  distinction.  We  think  other- 
wise ;  because  we  are  clearly  of  opinion  that  the  jeopardy  spoken 
of  in  this  article  can  be  interpreted  to  mean  nothing  short  of  the 
acquittal  or  conviction  of  the  prisoner,  and  the  judgment  of  the 
court  thereupon.  This  was  the  meaning  affixed  to  the  expression 
by  the  common  law,  notwithstanding  some  loose  expressions  to  be 
found  in  some  elementary  treatises  on  the  opinions  of  some  judges, 
which  would  seem  to  intimate  a  different  opinion.  Upon  this  sub- 
ject we  concur  in  the  opinion  expressed  by  the  Supreme  Court  of 
New  York  in  Goodwin's  case,  although  the  opinion  of  the  Supreme 
Court  of  this  State  in  Cook's  case  is  otherwise.  We  are,  in  short, 
of  opinion  that  the  moment  it  is  admitted,  that  in  cases  of  necessity 
the  court  is  authorized  to  discharge  the  jury,  the  whole  argument 
for  applying  this  article  of  the  Constitution  to  a  discharge  of  the 
jury  before  conviction  and  judgment  is  abandoned,  because  the  ex* 
ception  of  necessity  is  not  to  be  found  in  any  part  of  the  Constitu- 
tion ;  and  I  should  consider  this  court  as  stepping  beyond  its  duty 
in  interpolating  it  into  that  instrument,  if  the  article  of  the  Con- 
stitution is  applicable  to  a  case  of  this  kind.  We  admit  the  excep- 
tion, but  we  do  it  because  that  article  does  not  apply  to  a  jeopardy 
short  of  conviction.    If  we  are  correct  in  this  view  of  the  subject, 

1  People  r.  Hanckeler,  48  Gal.  831. 
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then  there  can  be  no  difference  between  misdemeanors  and  capital 
cases,  in  respect  to  the  discretion  possessed  by  the  court  to  dis- 
charge the  jury  in  cases  of  necessity  ;  and,  indeed,  the  reasoning 
before  arged  in  relation  to  a  plea  of  this  kind,  if  sound,  is  equally 
applicable  to  capital  cases  as  to  misdemeanors.  By  reprobating 
this  plea,  we  do  not  deny  to  a  prisoner  the  opportunity  to  avail 
himself  of  the  improper  discharge  of  the  jury  as  equivalent  to  an 
acquittal,  since  he  may  have  all  the  benefit  of  the  error,  if  commit- 
ted, by  a  motion  for  the  discharge,  or  upon  a  motion  in  arrest  of 
judgment."  * 

In  the  Supreme  Court  of  the  United  States,  the  subject  was 
brought  up  in  1824,  upon  a  certificate  of  division  in  the  opinions  of 
the  judges  of  the  Circuit  Court  for  the  Southern  District  of  New 
York.  The  jury  were  discharged  in  the  court  below  on  account  of 
ipere  disagreement.  ^^  The  question  arises,"  was  the  language  of 
the  court,  ^^  whether  the  discharge  of  the  jury  by  the  court  from 
^ving  any  verdict  upon  the  indictment  with  which  they  were 
charged,  without  the  consent  of  the  prisoner,  is  a  bar  to  any  future 
trial  for  the  same  offence.  If  it  be,  then  he  is  entitled  to  be  dis- 
charged from  custody ;  if  not,  then  he  ought  to  be  held  in  imprison- 
ment until  such  trial  can  be  had.  We  are  of  opinion,  that  the  facts 
constitute  no  legal  bar  to  a  future  trial.  The  prisoner  has  not  been 
convicted  or  acquitted,  and  may  again  be  put  upon  his  defence* 
We  think  that  in  all  cases  of  this  nature,  the  law  has  invested 
courts  of  justice  with  the  authority  to  discharge  a  jury  from  giving 
any  verdict,  whenever,  in  their  opinion,  taking  all  the  circumstances 
into  consideration,  there  is  a  manifest  necessity  for  the  act,  or  the 
ends  of  public  justice  would  otherwise  be  defeated.  They  are  to 
exercise  a  sound  discretion  on  the  subject ;  and  it  is  impossible  to 
define  all  the  circumstances  which  would  render  it  impossible 
to  interfere.  To  be  sure,  the  power  ought  to  be  used  with  the 
greatest  caution,  under  urgent  circumstances,  and  for  very  plain 
and  obvious  causes ;  and,  in  capital  cases,  especially,  courts  should 
be  extremely  careful  how  they  interfere  with  any  of  the  chances  of 
life,  in  favor  of  the  prisoner.     But  after  all  they  have  the  right  to 

1    U.  8.  V,  Haskell,  4  Wash.  C.  C.  U.  S.  o.  Watson,  3  Ben.  1  (cited  supra, 

409.    See,  also,  U.  S.  v.  Gibert,  2  Sum-  §  436)  ;    Kelly  r.  U.  S.,  27  Fed.  Rep. 

ner,  19 ;  U.  S.  o.  CkMlidge,  2  Qall.  364 ;  616.      Compare    infra,   §§    722,    814, 

U.  S.  V.  Shoemaker,  2  McLean,  114;  821. 
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order  the  discharge ;  and  the  security  which  the  public  have  for  the 
faithful,  sound,  and  conscientious  exercise  of  this  discretion  rests  in 
this,  as  in  other  cases,  upon  the  responsibility  of  the  judges,  under 
their  oaths  of  office.  We  are  aware  that  there  is  some  diversity  of 
opinion  and  practice  on  this  subject  in  the  American  courts ;  bat 
after  weighing  the  question  with  due  deliberation,  we  are  of  opinion 
that  such  a  discharge  constitutes  no  bar  to  further  proceedings,  and 
^ves  no  right  of  exemption  to  the  prisoner  from  being  again  put  on 
trial."  1 

It  has  been  held  in  the  United  States  Circuit  Court  for  New 
York,  that  a  man  is  not  put  in  jeopardy  by  the  empanelling  and 
swearing  of  a  jury  by  inadvertence,  when  it  was  dismissed  before 
he  is  arraigned.' 

§  501.  In  Massachusetts  the  practice,  from  an  early  period,  was 
»  j^  to  discharge  juries  at  the  discretion  of  the  court,  in 

HasBachu-    cases  both  capital  and  otherwise.'    But  in  1823  a  case 

setts  and  ,  .  .  •^i.-ii-i.  j. 

Connecti-  Came  up  where  a  jury,  in  a  capital  tnal,  having  been  out 
^^^'  eighteen  hours,  were  discharged  on  account  of  inability 

to  agree.  The  defendant  was  tried  again,  and  convicted  of  man- 
slaughter, and  the  point  was  argued  on  arrest  of  judgment.  Parker, 
G.  J.,  in  delivering  the  opinion  of  the  court,  after  maintaining  that 
there  was  no  jeopardy  till  verdict,  said :  ^'  By  necessity  cannot  be 
intended  that  which  is  physical  only ;  the  cases  cited  are  not  of 
that  sort,  for  there  is  no  application  of  force  upon  the  court  or  the 
jury  which  produced  the  result.  It  is  a  moral  necessity,  arising 
from  the  impossibility  of  proceeding  with  the  cause  without  pro- 
ducing evils  which  ought  not  to  be  sustained."^  And  the  practice 
in  this  State  is  to  regard  the  constitutional  provision  as  a  mere  ex* 
pression  of  the  commourlaw  rule.'  In  Connecticut  a  discharge,  in  a 
murder  case,  in  consequence  of  the  incompetency  of^  a  juror,  which 
incompetency  was  not  discovered  until  after  the  trial  began,  does 
not  bar  a  subsequent  trial.' 

1  U.  S.  V.  Perez,  9  Wheaton,  579.  Com.  «.  Sholes,  13  Allen,  554 ;    and 

Bat  see,  as  qualifying  this  ease,  Lang,  infra,  §§  722,  814,  821. 

ex  parte,  18  Wall.  163,  sapra,  §  492 ;  *  Com.  v.  Parohase,  2   Pick.  521. 

infra,  §§  780,  913,  981.  Infra,  §§  722,  821. 

*  U.  S.  r.  Riley,  5  Blatoh.  C.  C.  '  See  as  to  peculiar  practice  in  thia 
204.  State,  infra,  §  719. 

*  Com.  V.  Bowden,  9  Mass.  494.    See  «  SUte  p.  Allen,  46  Conn.  531. 
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§  502.  In  New  York  the  point  arose  and  was  elaborately  argued 
on  an  indictment  for  manslaughter,  where  the  jury,  after 
the  whole  cause  was  heard,  being  unable  to  agree,  were  fork.^^^ 
discharged  by  the  court  without  tiie  consent  of  the  pris- 
oner. The  question  was  whether,  under  these  circumstances,  the 
defendant  could  be  again  put  on  his  trial.  On  the  part  of  the  de- 
fendant it  was  contended  that  he  could  not,  among  other  reasons, 
because  the  Constitution  of  the  United  States  had  declared,  ^^  nor 
shall  any  person  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  limb ;"  and  that  putting  the  party  upon  trial 
was  putting  him  in  jeopardy  of  life  and  limb.  .  The  argument  on 
the  other  side  was,  that  this  clause  did  not  apply  to  State  courts ; 
and,  if  it  did,  it  was  inapplicable  to  the  cause,  for  if  the  cause  was 
sent  to  another  jury,  the  defendant  would  not  be  twice  in  jeopardy, 
nor  twice  tried,  for  there  never  had  been  a  trial  in  which  the  merits 
had  been  decided  on.  The  court  inclined  to  the  opinion  that  the 
clause  was  operative  upon  the  State  courts ;  and,  at  all  events,  that 
it  was  a  sound  and  fundamental  principle  of  the  common  law  ;  that 
the  true  meaning  of  the  clause  was  that  no  man  shall  be  twice  tried 
for  the  same  offence ;  that  the  true  test  by  which  to  decide  the 
point  whether  tried  or  not,  is  by  the  plea  of  autrefois  (icqmt  or 
atUrefai^  conmct ;  and,  finally,  that  a  ^^  defendant  is  not  once  put 
in  jeopardy  until  the  verdict  is  rendered  for  or  against  him,  and  if 
for  or  against  him,  he  can  never  be  drawn  in  question  again  for  the 
same  offence."  And  the  court' accordingly  held,  that  the  discharge 
of  the  jury  before  giving  a  verdict  was  no  bar  to  another  trial  of 
the  defendant.^ 

In  1862,  however,  in  the  Court  of  Errors,  it  was  held,  that  when 
the  defendant  had  been  once  put  in  jeopardy  and  convicted, 
and  the  judgment  reversed  for  an  error  in  the  sentence,  the 
other  proceedings  being  regular,  he  could  not  afterwards  be 
tried.'  And  in  1863,  in  the  same  court,  the  same  rule  was  applied 
to  a  case  of  murder,  and  in  aid  of  the  rule  the  constitutional 
provision  was  expressly  invoked.*  But  as  a  general  rule,  under 
the  statute,  a  discharge  of  the  jury  without  rendering  a  verdict  is 

1  People  V.  Goodwin,  18  Johns.  R.        *  Shepherd  v.  People,  25  N.  Y.  407. 
187.    See,   also,   People    o.  Oloott,  2    Supra,  §  435. 

John.  Cas.  301.  *  People  v,  Hartnng,  26  N.  Y.  167 ; 

8.  C,  28  N.  Y.  400 ;  23  How.  Pr.  314. 
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no  bar  to  a  second  trial.^  Under  the  Constitution  of  New  Jersey 
the  same  view  obtains.* 

§  508.  In  Maryland,  in  1862,  the  view  of  the  Su- 
Maiyiand.  P'*^™®  Court  of  the  United  States  was  expressly 
adopted.' 
§  504.  In  Mississippi,  after  a  cursory  review  of  the  authorities, 
So  In  Mis-  ^^^  BB^me  result  was  reached.*  In  1860  it  was  held, 
fiissippi,  that  though  a  discharge,  merely  because  the  jury  were 
and  LouUi-  ^^  unable  to  agree  on  a  verdict,"  there  being  no  evidence 
^^'  as  to  the  length  of  deliberation,  worked  an  acquittal,  yet 

it  is  otherwise  when  the  term  of  the  court  is  about  to  expire,  and  there 
is  no  possibility  of  agreement.*  An  illegal  or  improper  discharge 
is  in  any  view  a  bar  f  but  this  is  not  the  case  when  the  discharge 
is  on  account  of  the  inability  of  the  jury,  after  deliberation  suffi- 
ciently protracted,  to  agree.  But  a  deliberation  of  three  and  a 
half  hours  is  not  sufficient.^  In  Missouri'  and  Louisiana'  the  ques- 
tion is  largely  left  to  the  discretion  of  the  court. 
So  in  nil-  §  ^05.  In  Illinois,  the  same  view  was  taken,  and  in 

indiana^*^'  this  State  the  rule  laid  down  by  the  federal  courts  must 
Iowa,  Ne-     be  Considered  as  obtaining.*' 

braska 

Mtchif^an,  In  Ohio,  in  1868,  it  was  determined  that  when  the 
Arkansas  i^U  ^^  ^®^  ^^^^8  cuough  together  "  to  leave  very 
»nd  Texas.    \\i^q  doubt  that  their  opinions  must  have  been  inflexibly 

1  Canter  v.  People,  38  How.  Pr.  91  *  Hoffman  v.  SUte,  20  Md.  425.    In 

(1867).  this  case  the  court  treated  the  provi- 

Where  the  Jury,  after  the  cause  was  eion  in  the  State  Constitution  as  con- 
committed  to  them,  and  hefore  they  Tertible  with  that  in  the  Federal  Con- 
had  rendered  or  agreed  upon  a  verdict,  stitution. 

had  separated   without  having  been  ^  Moore  o.  State,   1  Walker,   134; 

legally  discharged  ;    it  was    held   in  Price  v.  State,  36  Miss.  533. 

1871,  that,  as  any  verdict  in  the  case,  *  Josephine  v.  State,  30  Miss.  613 ; 

to  be  afterwards  rendered  by  that  Jury,  Woods  v.  State,  43  Miss.  364. 

would  have  been  invalid  and  set  aside,  *  Finch  v.  State,  53  Miss.  363 ;  Teat 

there  was  a  necessity  for  the  exercise  of  v.  State,  53  Miss.  439. 

the  power  of  the  oourt  in  its  discretion,  ^  Whitten  v.  State,  61  Miss.  717. 

and  in  furtherance  of  Justice,  to  dis-  *  See  supra,  §  506.    State  v.  Jeffers, 

charge  the  Jury.    And  that  such  power  64  Mo.  376;  State  p.  Copeland,  65  Mo. 

having  been  exercised  by  a  competent  497 ;  State  o.  Dunn,  80  Mo.  681. 

oourt,  the  discharge  constituted  no  bar  *  In  Louisiana  it  is  held  that  when 

to  a  new  trial  of  the  prisoner.     People  there  is  a  trial  not  imputable  to  the 

V.  Reagle,  60  Barb.  527.    See,  also,  S.  prosecution  there  is  no  Jeopardy.  State 

P.,  M*Kenzie  v,  SUte,  26  Ark.  334.  v.  Blackman,  35  La.  An.  483. 

s  Smith  V.  State,  41  N.  J.  L.  598.  ^  SUte  v.  Stone,  2  Scam.  326. 
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formed,"  and  were  unable  to  agree,  the  coart,  at  its  discretion, 
could  discharge.^  And  now,  by  the  Code  of  Criminal  Procedure, 
this  is  established  bj  statute.  But  the  record  should  set  forth  the 
necessity  of  the  discharge.' 

The  same  test  is  now  adopted  in  Indiana,  though  after  some 
vacillation  in  the  earlier  cases.'  But  there  should  be  no  discharge 
as  long  as  the  court  thinks  agreement  possible ;  and  a  discharge 
without  good  cause  shown  on  record  operates  as  an  acquittal.^ 
And  an  arbitrary  and  capricious  separation  of  the  jury,  however, 
on  their  own  motion,  may  be  a  bar.' 

In  Michigan,'  Iowa,'  Nebraska,'  Nevada,'  and  Texas,^^  the  same 
views  prevail.  In  Arkansas,  while  a  capricious  discharge  is  a  bar,^^ 
it  is  otherwise  when  the  discbarge  is  from  settled  inability  to  agree.^ 

§  506.  In  Kentucky  it  was  originally  ruled  that  it  is  not  pos* 
sible  to  support  the  defence  of  a  former  acquittal  by  anything  short 


1  DobbinB  v.  State,  14  Ohio  St.  R.  charge.    State  v.  Leanig,  42  Ind.  541. 

493.  Infra,  §§  727,  814. 

s  Hines  v.  SUte,  24  Ohio  St.  134 ;        «  SUte   r.  Walker,    26  Ind.    346 ; 

and  see  infra,  §  815.  Shaffer  v.  SUte,  27  Ind.  131. 

In  Mitchell  v.  SUte,  42  Ohio  St.  383,        *  Maden  v,  Emmons,  83  Ind.  331. 
it  was  held  that  a  disoharge  ia  only  to       *  People  v.  Balding,  53  Mioh.  482. 
be  snsUined  where  the  defendant  has        ^  Sute  v,  Redman,  17  Iowa,  329 ; 

consented  to  the  discharge,  or  been  State  v.  Vaughan,  29  Iowa,  286.    See 

gniltj  of  snch  fraud  in  respect  to  the  SUte  v.  Parker,  66  Iowa,  386,  where  it 

conduct  of  the  trial  as  that  he  was  in  was  held  that  a  disoharge  agreed  to  by 

no  real  peril,  or  where  there  is  urgent  defendant  was  no  bar. 
necessity  for  the  discharge,  such  as  the        *  Card  v.  People,  2  Neb.  357. 
death  or  serious  iUness  of  the  presiding        *  Maxwell,  ex  parte,  11  Nev.  428. 

Judge  or  a  juror,  the  serious  illness  of  The  record,  however,  must  show  the 

the  prisoner,  the  ending  of  term  before  necessity. 

verdict,  or  the  inability  of  the  Jury  to  ,^  Moseley  v.   State,    33    Tex.    671 ; 

agree,  after  spending  such  length  of  Parohman  v.  State,  2  Tex.  Ap.  228, 

time  in  deliberation  as,  in  the  opinion  where  it  is  held  that  there  is  no  Jeo- 

of  the  J  udge,  susUined  by  the  facts  dis-  pardy  until  verdict.  In  Varnes  v.  State, 

closed  in  the  record,  renders  it  unrea-  20  Tex.  Ap.  107,  it  is  held  that  under 

sonable  and  improbable  that  there  can  the  code  the  discharge  may  be  atdiscre- 

be  an  agreement.  tion  of  court.    Brady  o.  State,  21  Tex. 

>  SUte   V.    Nelson,    26    Ind.    366;  Ap.  659.     See  Powell's  case,  17  Tex. 

Shaffer  v.  State,   27  Ind.   131.      But  Ap.  345  ;  Pizano  v.  State,  20  Tex.  Ap. 

allowing  the  Jury  to  go  unattended  to  129. 

a  public  square,  operates  as  a  dis-       "  Williams  v.  State,  42  Ark.  35. 

»  Potter  V.  State,  42  Ark.  29. 
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So  In  Ken.    of  a  final  judgment  or  verdict,  on  a  seoond  indictment 
Georgia.       for  the  same  offence.^    But  recently  this  view  has  been 
recalled,  and  it  is  now  held  that  an  arbitrary  discharge 
may  be  a  bar.' 

A  discharge,  in  Georgia,  on  account  of  disability  to  agree,  does 
not  necessarily  work  an  acquittal.' 

§  506  a.  In  South    Carolina  the  rule  is  regarded 
Carolina?^   simply  as  an  expression  of  the  common  law  doctrine  of 
autrefoU  acquit^ 

Judge  Story,  in  his  treatise  on  the  Constitution,  mentions  that  the 
question  of  discharge  of  a  jury  from  inability  to  agree  is  largely 
at  the  discretion  of  the  trial  court.'  Judge  Tucker,  an  eminent 
Virginia  jurist,  distinguished  for  his  general  tendency  to  give  a 
strict  interpretation  to  all  constitutional  limitations,  takes  substan- 
tially the  same  ground,  advising,  however,  that  the  question  of  dis- 
charge should  become  a  matter  of  record,  so  as  to  be  the  subject  of 
revision.' 

§  507.  Where,  however,  there  is  no  jurisdiction,''  or  where  the  in- 
No  jeop-  dictment  is  defective,  even  in  a  capital  case,  it  is  agreed  on 
ardy  on  all  sides  the  defendant  has  never  been  in  jeopardy,  and 
indictment  Consequently,  if  judgment  be  arrested,  a  new  indictment 
or  process.    ^^^  ^^  preferred,  and  a  new  trial  instituted,  without 

violation  of  the  constitutional  limitation.'    Even  partial  endurance 

^  Com.  V.  OldS|  5  Little,  140 ;  8.  P.,  that  it  may  not  operate  aa  a  bar  to  a 

O' Brian  v.  Com.,   6  Bosh,  563,  over-  ftitare  prosecution  for  the  same  olTenoe. 

ruled  in  Wilson  t;.  Com.,  3  Bush,  105.  It  was,  however,  conoeded  that  even 

<  O'Brian  v.  Com.,  9  Bush,  333.  after  Jeopardy  has  attached,   and  in 

In  Williams  v.  Com.,  78  Ky.  93,  the  cases  of  necessity,  an  indictment  may 

court  was  called  on  to  act  on  §  243  of  he  dismissed  or  a  prosecution  disoon- 

the  Criminal  Code,  which  provides  that  tinned  without  operating  as  a  bar  to  a 

**  the  attorney  of  the  Commonwealth,  future  prosecution  for  the  same  offence. 

with  permission  of  the  court,  may,  at  *  Lester  v.  State,  33  Ga.  329. 

any  time  before  the  case  is  finally  sub-  <  State  v.  Shiver,  20  S.  C.  392. 

mitted  to  the  jury,  dismiss  the  indict-  *  3  Story  on  the  Const.  660. 

ment  as  to  all  or  a  part  of  the  defen-  ^  1  Tuck.  Black.  App.  305. 

dants,  and  such  dismissal  shall  not  bar  ^  Supra,  §  438 ;  Montross  v.  State, 

a   future   prosecution   for    the  same  61  Miss.  429. 

offence."    This  was  held  to  be  uncon-  *  Supra,  §  457 ;  infra,  §§  722,  821 ; 

stitutional  so  far  as  it  attempts  to  an-  Com.  v.  Purchase,  2  Pick.  521 ;  Com. 

thorize,  after  Jeopardy  attaches,   dis-  v.  Loud,  3  Met.  328 ;  Com.  v.  Keith,  8 

missal  of  an  indictment  for  felony  so  Met.  531 ;  State  tr.  Woodruff,  2  Day, 
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of  punishmeDt  under  a  defective  indictment  will  be  no  bar  when  the 
proceedings  are  reversed  on  the  defendant's  motion  ;^  though  it  is 
otherwise  when  the  judgment  is  unreversed.'  But  a  judgment 
erroneously  arrested  on  a  good  indictment  may  be  a  bar.' 

Whether  a  judgment  is  necessary  to  the  plea  is  elsewhere  dis- 
cussed.^ 

A  trial  in  which  the  indictment  has  been  dismissed  for  variance 
has  been  held  not  to  constitute  jeopardy.' 

A  defendant  is  not  in  jeopardy  who  has  had  leave  to  withdraw  a 
plea  in  law,  and  to  plead  in  abatement,  which  plea  is  found  for  him  ; 
and  he  may  be  indicted  a  second  time  in  his  true  name.' 

It  has  been  held  that  when  the  jury  has  been  discharged  in  con- 
sequence of  the  verdict  being  taken  in  the  defendant's  absence, 
there  is  no  jeopardy.^ 

504 ;  People  V.  Barrett,  1  Johns.  R.  66 ;  cnraoj  of  the  Btatement  that  there  is 
Com.  V,  Cook,   S,  &  R.  577 ;  Com.  v»  no  Jeopardy  on  a  defective  indictment 
Clue,  3  Rawle,  498 ;  State  9,  Cratch,  is  disputed  in  an  ingenious  article  in  . 
1  Honst.  204 ;  State  v.  Williams,  5  Md.  4  Crim.  Law  Hag.  489  (July,   1883), 
62  ;  Robinson  v.  Com.,  32  Grat.  866  ;  thongh  the  fact  that  the  courts  unite  in 
Gerard  v.  People,  3  Scam.  363 ;  State  sustaining  the  position  taken  is  not 
V.  Garrigues,  1  Hajw.  241 ;   State  v,  disputed.    It  is  argued  that  as  there  is 
England,  78  N.  C.  552 ;   Pritchett  v.  punishment  inflicted  on  a  defective  in- 
State,  3  Sneed.  285  ;  State  v.  Sherbom,  dictment,  therefore  there  is  pro  tanio 
58  N.  H.  535  ;  White  v.  State,  49  Ala.  Jeopardy.     If  this  be  true,  however,  it 
344 ;    Kohlheimer   v.   State,  39   Miss,  would  follow  that  there  is  jeopardy  in 
548 ;    Bedee  v.   People,   73    111.   320 ;  a  trial  before  an  unauthorized  court, 
PhilHps  V,  People,  88  111.  160  ;  State  v,  and  if  so.  Jeopardy  in  a  mob  attack,  • 
Hays,  78  Mo.  600;  State  v.  Owen,  78  and  if  so,  jeopardy  in  the  discipline  in- 
Mo.  367 ;  State  v.  Cheek,  25  Ark.  206  ;  flicted  by  private  revenge. 
People  V.  March,  6  Cal.  543  ;  People  v,  ^  Jeffries  v.  State,  40  Ala.  382. 
McNealy,  17  Cal.  333 ;  State  v,  Prieb-  *  Supra,   §  435.      See  Cochrane  v. 
now,  16  Neb.  131.    As  English  rulings  State,  6  Md.  406. 
to  same  effect,  see  Vaux's  case,  4  Co.  *  Supra,  §  435  a.  ' 
44 ;  R.  V.  Richmond,  1  C.  &  E.  240.    So  <  See  Gardiner  v.  People,  6  Park, 
where  the  indictment  was  found  by  an  C.    R.    155,  and    cases    cited    supra, 
unqualified   grand   Jury.      Finley  v.  §  435. 

State,    61   Ala.   201 ;    Kohlheimer   v.  '  Rogers,  ex  parte,  10  Tex.  Ap.  655. 

State,  tU  sup.  Even  a  judgment  arrested  Supra,  §  461. 

on  motion  of  the  prosecution  is  no  bar  *  Com.  v,  Farrell,    105  Mass.   189. 

when  indictment  is  defective.     R.  v.  See  Com.  v.  Sholes,  13  Allen,  554.  Su- 

Houston,  2  Craw.  &  D.  311 ;  People  v,  pra,  §  425. 

Larson,   68  Cal.  18.      See  People  t;.  ^  Infra,   §   549;    Ford  v.  State,  34 

Corning,  2  Comst.  9.    The  logical  ao-  Ark.  649. 

867 


§  508.]  PLBADINQ  AlfD  PRAOTICB.  [CHAP.  Till. 

§  608.  It  is  submitted,  in  conclusion,  that  the  two  classes  of 
Generally  Opinions  which  have  been  the  subject  of  discussion  may 
uiness  or  be  reconciled,  should  it  be  conceded  that  the  ^^  discre- 
juror  forms  tion,"  in  excTcise  of  which  a  court,  when  intrusted  with. 
grouDdfor  ^^'  ^^  justified  in  discharging  a  prisoner,  must  be  a  ^'  legal 
discharge,  necessity,"  such  as  would,  if  spread  on  the  record, 
enable  a  court  of  error  to  say  that  the  discharge  was  correct.  The 
cases  are  clear  that  the  term  ^^  legal  necessity"  is  not  confined  to 
cases  such  as  death,  etc.,  when  the  discharge  becomes  inevitable.' 
Thus,  if  a  juryman,  during  the  trial,  be  taken  so  ill  as  to  be  unable 
to  attend  to  the  evidence  or  deliberate  on  the  verdict,  the  jury  must 
be  discharged,  and  the  prisoner  tried  afresh ;  and  even  in  those 
States  where  the  law  of  ^*  once  in  jeopardy"  is  most  stringent, 
^^  serious  illness"  is  enough.'  The  escape  of  a  juryman,*  the  sick- 
ness of  the  judge,^  or  that  of  a  party,*  and  the  closing  of  the  term 
of  the  court,*  have  been  said  to  have  the  same  effect.^    In  such 

1  People  V.  Webb,  38  Cal.  467.  the  oonrt  shall  demand  of  him  respeot- 

'  R.  V.  Soalbert,  2  Leach,  620 ;  R.  v,  ing  the  state  of  the  absent  juror.    If  it 

Barrett,   Jebb,   106  ;   R.  v,    Leary,   3  appear  that  he  will  in  all  probability 

Crawford  &  Dix,  212  ;  R.  v.  Edwards,  speedily  recover,  he  is  to  have  what- 

R.  &  R.  224 ;  State  v.  Emery,  69  Vt.  ever    refreshment   may  be    beneficial 

84 ;  U.  S.  o.  Haskell,  4  Wash.  G.  C.  (see  Com.  v.  Clue,  3  Rawle,  498  ;  Ralo 

402 ;  Com.  v.  Fells,  9  Leigh,  613  ;   Ma-  o.  State,  19  Ind.  298) ;  but  if  not,  or  if 

h^la  V.  State,  10  Yerg.  532  ;  State  r.  he  die,  the  eleven  Jnrors  must  be  dis- 

Cnrtis,   5   Hnmph.   601;    Fletcher  v,  charged  from  giving  any  verdict.  Their 

State,  6  Hamph.  249 ;  Mizon  v.  State,  names    should    then  be    called   over 

55  Ala.   129 ;  Hector  v.  State,  2  Mo.  again  tWan^er,  and  another  person  on 

135  ;  People  v,  Webb,  38  Cal.  467.  In-  the  panel  of  jurors  called  into  the  box. 

fra»  §§  712,  821,  953.  The  prisoner  mast  then  be  offered  his 

*  State  V.  Hall,  4  Halst.  256 ;  State  challenges  to  all  twelve,  after  which 
V.  McKee,  1  Bailey,  651;  Hanscom's  each  of  them,  or  of  those  substitnted 
case,  2  Hale  P.  C.  295.  for  them  on  challenge,  mast  be  sworn 

*  Infra,  §  514.  de  novo,  and  be  charged  with  the  pri- 

*  Infra,  §  511.  soner.      The  trial    mast  then    begin 
^  Infra,  §  513.  again.    See,  by  eleven  judges,  in  R.  p. 

*  Powell  V.  State,  19  Ala.  577.  Edwards,   3  Camp.   207.      See  R.  v. 
According  to  the  English  practice,  a  Scalbert,  Leach,  620  ;  1  Chit.  Cr.  L. 

sick  juror  may  be  attended  by  another  1st    ed.    414,    655 ;   2  Hale,   216  ;    1 

juror,  or  a  surgeon,  accompanied  by  a  Shower,  131 ;  How's  case,  1  Vent.  210; 

bailiff,  sworn  to  remain  constantly  with  R.  v.  Woodfall,   5  Burr.  2667 ;  R.  v, 

him.    The  juror  or  surgeon,  on  his  re-  Beere,  2  M.  &  Rob.  472.    See  infra, 

turn,  may  be  questioned  on  oath,  to  §§  722,  821.     In  an  English  case  where 

make  true  answer  to  such  questions  as  the  eleven  were  all  resworn  without 
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cases  it  is  not  necessary  to  say,  as  is  said  in  some  of  the  cases,  that 
the  defendant  was  not  in  jeopardy.  He  certainly  was  in  jeopardy, 
if  the  court  was  one  legally  authorized  to  inflict  punishment.  But, 
on  the  other  hand,  it  cannot  be  said,  on  the  second  trial,  that  he 
has  been  put  tmce  in  jeopardy,  since  the  jeopardy  in  which  he  was 
put  on  the  first  trial  has  never  ceased  to  ezist.^ 

What  has  been  said  of  sickness  of  a  juror  applies  to  the  miscon- 
duct of  a  juror  breaking  up  the  trial.  Were  it  not  so,  it  would  be 
in  the  power  of  any  one  juror,  by  misconduct,  to  work  an  acquittal.' 
This  is  a  fortiori  the  case  where  the  juror's  misconduct  is  imputable 
to  the  defendant.', 

§  509.  Judge  Curtis,  on  a  trial  for  a  misdemeanor  (in  which, 
however,  according  to  the  doctrine  of  the  federal  courts, 
the  same  restriction  applies  as  in  capital  felonies),  held  of  jury 
that  it  was  no  bar  that  a  juror  had  been  withdrawn  and  mediate]^' 
the  jury  discharged  on  a  prior  trial,  on  the  motion  of  the  ^^^®^j®* 
prosecuting  attorney,  on  the  ground  of  the  then  dis-  of  juror 
covered  evidence  of  the  juror's  bias.^    The  same  rule 
has  been  extended  to  other  cases  of  incapacity.'    But  it  has  been 
e}sewhere  held  that  the  court  has  no  power  to  discharge  the  jury  on 
such  grounds,  unless  upon  application*  of  the  defendant,  or  unless 
the  defect  was  such  that  the  defendant  was  really  never  in  jeopardy.' 

oballenge,    the    evidenoe  which    had  *  R.  v.  Phillips,  11  Cox  C.  C.  142 ; 

been  given  was  read  by  consent,  from  U.  8.  v,  Haskell,  4  Wash.  G.  C.  402. 

the  judge's  notes,  before  them  and  the  *  R.  v.  Wardle,  C.  k  M.  647 ;  R.  v. 

twelfth  Juror  ;  and  each  witness  was  Sullivan,  8  Ad.  k  El.  831 ;  R.  v,  Sutton, 

asked  whether  it  was  true.      See  R.  v.  8  B.  &  G.  417 ;  Poage  v,  SUte,  3  Ohio 

Edwards,  R.  &  Ry.  224 ;  2  Leaoh,  621,  St.  239 ;  Stone  o.  People,  2  Scam.  327 ; 

n. ;  3  Gamp.  207,  n. ;  4  Taunt.  309  ;  1  Gom.  v.  Jones,  1  Leigh,  399  ;  State  v. 

Gh.  Gr.  L.  629 ;  Foster  31.  McKee,  1  Bailey  S.  G.  651 ;  O'Brian  v. 

1  On  this  point  I  accept  the  reasoning  Gom.,  9  Bush,  333;  MoGlure  v.  State, 

of  the  criticism  in  the  article  in  4  Grim.  1  Yerg.  219  ;  Johnson  o.  State,  29  Ark. 

Law  Mag.  487,  already  noticed.  81.    Infra,  §  793. 

•  R.  9.  Ward,  10  Goz  G.  G.  674;  In  O'Brian  v.  Gom.,  9  Bush,  333, 
State  0.  Hall,  4  Halst.  256.  after  the  Jurj  had  been  swcmh,  and 

*  State  V.  Bell,  81  N.  G.  591.  while  the  evidence  was  being  taken, 
^  U.  S.  V.  Morris,  1  Gurtis,  23.    See,    one  of  the  jurors  arose  and  said  that 

also.  People  v.  Damon,  13  Wend.  351 ;  he  had  formed  one  of  the  grand  Jurj 

Stone  9.  People,  2  Scam.  326 ;  Watkins  which  found  the  indictment,  and  there- 

V.  People,  60  Ga.  601 ;  and  cases  dted  npon  the  court,  of  its  own  motion  and 

infra,  §  517.    See  infra,  §  844.  against  the  objection  of  the  prisoner, 
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If  the  defendant  has  been  really  in  jeopardy,  and  the  discharge 
is  not  necessitated  by  misconduct  of  a  juror  or  of  the  defendant, 
such  discharge  is  a  bar  to  a  subsequent  trial. 

§  510.  A  conviction  set  aside,  on  the  defendant's  motion,  on 

account  of  erroneous  ruling  by  the  judge,  is  no  bar  to  a 

DO  bar         second  trial.    The  defendant,  by  setting  up  the  position 

uMeon^      that  the  ruling  was  erroneous,  is  afterwards  estopped 

defendant's  from  disputing  this.    He  affirms  that  he  never  was  in 

motion.  *         ° 

legal  jeopardy,  and  that  the  ruling  of  the  judge  against 
him,  putting  him  in  jeopardy,  was  not  law.  When  he  gains  his 
point  he  cannot  afterwards  plead  jeopardy.^  J^nd  he  waives 
jeopardy  by  a  motion  for  new  trial.'  » 

§  511.  Sickness  of  defendant  has  been  sometimes  held  a  sufficient 
And  80  of  gi^^^d,  on  the  defendant's  request,  to  discharge  a  jury ; 
discbarsre  and  this  consent  may,  it  seems,  be  implied  from  sudden 
Dess  of  '  incapacitating  illness.  In  such  case,  the  first  trial  is  no 
defendant,    y^^^  ^  ^^  socoud.*    Nor  when  the  jury  is  discharged  in 

consequence  of  the  defendant's  escape  from  the  court  during  trial 
can  he  set  up  the  trial  as  a  bar.^ 

§  512.  Surprise  in  sudden  breaking  down  qf  ease  of  proseeutioi^y 
Discharge  '^  ^^^  York  and*  North  Carolina,  has  been  held,  in  mis- 
pHse  abar.   ^^^^^^^9  *<>  ^  ground  for  withdrawing  a  juror.*    But 

discharged  the  juror  and  had  another  point :   "  Where,  after  th^  Jury  have 

summoned.    The  oonrt  held  that  this  been  charged,  a  prisoner  indicted  for 

amounted  to  an  acquittal,  and  that  the  felonj  becomes,  from  sudden  illness, 

plea  of  autrefois  acquit  to  a  ftirther  trial  incapable  of  remaining  at  the  bar  dnr- 

was  good.  ing  the  trial,  the  jurj  must  be  dis- 

1  Bee   infra,  §    793;    Morrisette   v,  charged.    If  he  reoorers  during  the 

State,  77  Ala.  71 ;  Thompson  v.  State,  session,  he  maj  be  retried,  the  whole  of 

9  Tex.  Ap.  649.  the  proceedings  in  his  trial  being  com- 

'  Infra,  §  518.  menoed  de  novo,*  R.  v,  Stevenson,  2 

•  R.  o.  Stevenson,  2  Leach,  646 ;  R.  Leach  C.  C.  546 ;  R.  v.  S^eek,  2  C.  & 

V.  Btreek,  2  C.  &  P.  418 ;  R.  v.  Eell,  1  P.  413.    See  R.  o.  Fitsgerald,  1 C.  &  K. 

Craw.  &  Diz,  151 ;  People  v.  Qoodwin,  201 ;— Cresswell,  J. ;    Foster's  Crown 

18  Johns.  187 ;  Smith  v.  Bute,  41  N.  J.  Law,  22,  Wedderbum's  case ;  if  not, 

L.  598 ;  State  v.  McEee,  1  Bailej,  651 ;  the  recognisances  must  be  respited  till 

Lee  V.  State,  26  Ark.  260.    Bee,  also,  the  next  session,*' 

Sperry  v.  Com.,  9  Leigh,  623 ;  Bute  v.  *  People  o.  Higgins,  59  Cal.  357. 

Wiseman,  68  N.  C.  204.    See  infra,  >  People    v.    Ellis,    15  Wend.    371 

§§  724,  821.  (though  see  Elock  v.  People,  2  Park. 

Mr.  Justice  Talfourd  (Dickins.  Quar.  C.  R.  676) ;  State  v.  Weaver,  13  Ire- 
Bess.  570)  thus  sUtes  the  law  on  this  dell,  203.    See  infra,  §§  516,  724,  821. 
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this  ia  contrary  to  the  better  opinion,  which  is  that  in  no  criminal 
trial  can  such  a  power  be  exercised.^ 

§  618.  Statutory  close  of  term  of  courts  except  in  Dig^barge 
North  Carolina,'  has  been  held  to  justify  a  discharge,  from  statu- 
which  is  no  bar  to  a  second  trial.'    A  court,  however,  of  court 
can  adjourn  beyond  the  term  to  receive  a  verdict.*  "^  ^^' 

§  514.  Sickness  of  Judge^M  has  been  already  noticed,  ^^^g^, 
is  a  sufficient  ground,  under  the  same  limitation,  as  the  from  sick- 
sickness  of  a  juror .^  Judge. 

§  515.  The  death  of  a  judge,  to  whom  a  case  was 
submitted  by  consent,  for  decision  without  a  jury,  such  And  so 
death  being  before  decision  rendered,  does  not  relieve  a  ^/^JJi^^e**^ 
defendant,  in  an  indictment  for  misdemeanor,  from  a 
second  trial.'    And  the  same  rule  exists  as  to  the  death  of  a  judge 
during  a  trial  before  a  jury.^ 

§  516.  The  sickness  of  a  witness  is  held  not  to  constitute  ground 
to  discharge  the  jury,  even  though  the  witness  was  es-  ^^^  ^^^ 
sential  to  the  prosecution ;  and  when  a  discharge  was  fr^m  sick- 

I1G88  or  1d- 

made  in  such  case,  it  was  held  that  the  defendant  could  capacity  of 
jaot  be  tried  again.'    Such  sickness  has  been  held  in  "^^^^ 
America  ground  for  postponing  a  trial,  but  not,  unless  misconduct 
of  defendant  be  shown,  for  discharging  a  jury? 

1  Supra,  §  436 ;  Einlock's  case,  Foat.  Hinea  v.  State,  8  Humph.  597 ;  Wright 

16;  R.  r.  Jeffs,  2  Straxige,  984;  U.  S.  v,  SUte,  6  Ind.  290;  SUte  v.  Jeffers, 

r.  Shoemaker,  2  McLean,  114 ;  People  64  Mo.  376 ;   People  v.  Cage,  48  Cal. 

v.  Barrett,  2  Cainee,  305;  Klook  v.  323.    See  R.  v.  Bowman,  9  G.  &  P.  438. 

People,  2  Park.  C.  R.  676.  ^  Brioelandv.  Com.,  74Penn.  St.  463. 

s  Spier'8    case,    1    Devereuz,  491 ;  >  Nugent  v.  SUte,  4  Stew.  &  P.  72 ; 

SUte  v.  McGimpeey,  80  N.  C.  377 ;  SUte  o.  Tatman,  59  Iowa,  471. 

though  see  SUte  v.  Tillotaon,  7  Jones,  <  Besoher  v.  State,  32  Ind.  480.    See 

114.  People  V.  Webb,  38  Cal.  467.    Infra, 

•  R.  V.  Newton,  13  Q.  B.  716  ;  S.  C,  §§  898,  929. 

3  Cox  C.  C.  489 ;  R.  v.  Daviaon,  2  F.  &  t  People  v.  Webb,  38  Cal.  467.  Infra, 

F.  250 ;  People  v.  Thompson,  2  Wheel.  §§  898,  929. 

C.  C.  473 ;  Com.  r.  Thompson,  1  Va.  •  R.  ».  Kell,  1  Crawford  &  Dix,  151. 

Cas.  319  ;  State  v.  MoLemore,  2  HiU  S.  See  R.  v.  Wade,  1  Mood.  C.  C.  86 ;  R. 

C.  680;  Ned  v.  State,  7  Porter,  187;  v,  Oulaghan,  Jebb's  C.  C.  270.    Supra, 

SUte  V.  Battle,  7  Ala.  259 ;  Powell  r.  §  512. 

SUU,  19  Ala.  577 ;  SUte  v.  Moor,  1  •  U.   S.  o.  Coolidge,  2  GaUis,  864 ; 

Walker,  Miss.  134 ;  Josephine  v.  SUte,  Com.  v.  Wade,  17  Pick.  397.  See  infra, 

39  Miss.  613 ;  Mahala  v.  SUte,  10  Yerg.  §§  722,  821-4. 
132;  SUU  V.  Brooks,  2  Humph.  70; 
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§  517.]  PLSADINQ   AND  PBACTICB.  [CHAP.  YIII. 

Whether  the  court  will  adjourn  a  trial  on  account  of  the  incapa- 
city of  a  witness  is  hereafter  discussed.' 

§  517.  However  discordant  the  cases  may  be  as  to  what  legal 
necessity  justifies  a  discharge,  they  unite  in  the  position 
jury  are  ^1^^^  ^^^^^  ^^^  i^^J  ^^^  ^^  charged"  with  the  offence,  on 
jeoMT^*"  *^  ^*®^®  ^^^^  framed,  that  is  to  say,  until  the  jury  is 
does  not  swom,  and  the  case  committed  to  them,  the  jeopardy 
does  not  begin.'  Until  this  period  the  defendant  is  not 
technically  "  in  jeopardy."*  Even  a  juror  who  is  found  to  be  in- 
competent after  swearing,  but  before  opening  the  case,  may  be  set 
aside  without  vitiating  the  procedure.^  A  fortiori^  therefore,  neither 
a  nolle  proBequij  when  entered  before  empanelling  a  jury,^  nor  an 
ignoring  by  a  grand  jury,*  nor  a  discharge  on  habeas  corpus,^  has 
the  effect  of  relieving  the  defendant  from  further  prosecution. 

^^  Charging"  the  jury  is  addressing  the  jury  as  follows : — 

^'  Gentlemen  of  the  jury,  look  upon  the  prisoner  and  hearken  to 
his  charge ;  he  stands  indicted  by  the  name  of  A.  B.,  late  of  the 
parish  of,  etc.,  laborer,  for  that  he,  on,  etc.  {^reading  the  indictment 
to  the  end].  Upon  this  indictment  he  hath  been  arraigned;  upon 
his  arraignment  he  hath  pleaded  not  guilty;  your  charge, therefore, 
is  to  inquire  whether  he  be  guilty  or  not  guilty,  and  hearken  to  the 
evidence."' 

1  Infra,  §§  722,  821,  and  cases  in  this  Epos's  case,  5  Grat.  676  ;  Com.  v.  Drew, 

section.  3   Cash.    379;    People   v.  Fisher,  14 

8  See  Alexander  v.  Com.  105  Penn.  Wend.  9  ;  Com.  v.  Miller,  2  Ashm.  611 ; 

St.  1 ;  Nolan  v.  SUte,  55  Ga.  521 ;  Wat-  Hines  v.  State,  8  Hnmph.  597 ;  State  v. 

kins  V.  State,  60  Qa.  601 ;  Atchison  R.  Clifford,  58  Wis.  477  ;  infra,  §  821. 

B.  V,  Franklin,  23  Kan.  74 ;  Taylor  v.  ^  Stone  v.  State,  2  Scam.  326 ;  Com. 

State,  11  Lea,  708  ;  People  v.  Horn,  70  v.  McFadden,   23  Penn.    St.   12.    As 

Cal.  17.  further    rulings    to    same  effect,  see 

Where,  upon  an  indictment  for  mnr-  People  v.  Damon,  13  Wend.  351 ;  State 

der,  there  is  a  preliminary  trial,  on  a  v.  Redman,  17  Ind.  329 ;  Bell  v.  State, 

plea  in  abatement  of  misnomer,  the  de-  44  Ala.  10  ;  Watkins  v.  State,  60  Ga. 

fendant  is  not,  on  such  preliminary  601,  and  oases  cited  supra,  §  508. 

trial,  in  jeopardy  of  his  life  or  liberty,  *  Supra,  §  447. 

though  the  indictment  was  for  murder ;  <  Supra,  §  446. 

and  it  is  discretionary  with  the  court  ^  Supra,  §  445. 

whether  or  not  to  keep  the  jury  se-  »  See,  for  a  shorter  form,  trial  of  B. 

eluded  during  the  trial  of  such  issue.  Smith,  Philadelphia,   1816,   Wharton 

Alexander  v.  Com.,  ut  supra.  on  Homicide,  App.                 ^ 

•  Com,  V.  Myers,  1  Va.  Cas.  188 ; 
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OHAP.  YIII.]  ONCB  IN  JEOPARDY.  [§  518. 

This  does  not  take  place  until  after  the  jury  are  sworn,^  and  is 
not  usual  in  misdemeanors.' 

A  plea  duly  entered  on  arraignment  is  an  essential  prerequisite 
to  "  charging."* 

The  subject  of  the  seclusion  of  the  jury  is  hereafter  discussed.^ 

§  518.   It  has  been  frequently  ruled  that  the  defendant  may 
waive  his  constitutional  privilege  by  a  consent  to  the  dis-  ^^{^^^  i,. 
charge  of  the  jury,*  or  to  their  separation/  and  that  this  motion  for 

HAW  fcriftl 

may  be  by  a  motion  in  arrest  or  vacation  of  judgment.^  writ  of  er. 
It  is  conceded  that  this  may  be  done  by  a  motion  for  a  motionin 
new  trial,  which  pervades  the  whole  case,  asking  that  it   ^"^<^- 
may  begin  de  novo^  and  also  by  writs  of  error.*    It  is  true  that  it 

1  1  Cb.  C.  L.  555  ;  Dioken.  Q.  Seas.  Ck>m.,  2  Grat.  567  ;  State  v.  Falconer, 

493 ;  Alexander  v.  Com.,  105  Penn.  St.  70  Iowa,  416 ;  Spencer  v.  State,  15  Ga. 

1 ;  Mitchell  i;.  State,  42  Ohio  St.  383.  562  ;  Nolan  v.  State,  55  Ga.  521 ;  Mor- 

•  Ibid.    Infra,  §  817.  risette  v.  State,  77  Ala.  71 ;  Friar  v, 

*  U.  S.  V,  Riley,  6  Blatoh.  204 ;  State,  3  How.  Miss.  422 ;  Loper  v.  State, 
Weaker  v.  State,  83  Ind.  289  ;  4  Crlm.  3  How,  Miss.  429 ;  State  v.  Mix,  15 
Law  Mag.  27,  and  note  thereto  ;  Davis  Mo.  153 ;  Qainn  v.  State,  14  Ind.  589  ; 
V.  State,  38  Wis.  487 ;  Grogan  v.  State,  Elijah  v.  State,  1  Hnmph.  102 ;  Murphy 
44  Ala.  9  ;  Bell  v.  State,  44  Ala.  393;  o.  State,  7  Ck>ld.  516  ;  State  v.  McMa- 
Lee  9.  State,  26  Ark.  260.  hon,  17  Nev.  365. 

«  Infra,  §§  727,  814.  When  a  jnry  gives  in  its  verdict  in 

'  See  infra,  §  817 ;  R.  v*  Deane,  5  the  defendant's  absence  a  motion  te  set 

Goz  C.  C.  501 ;  State  o.  Gamej,  37  Me.  aside  this  verdict  is  not  sach  a  waiver 

156 ;  Ck>m.  v.  Andrews,  3  Mass.  126 ;  as  will  preolade  the  defendant  from 

People  V.  Rathbnn,   21  Wend.   509  ;  setting  up  on  a  second  trial  the  plea  of 

Stewart  r.  State,  15  Ohio  St.  R.  161 ;  once  in  Jeopardy.    Nolan  v.  State,  55 

People  r.  Webb,  38  Cal.  467  ;  bnt  see  Ga.  521. 

State  V,  Taller,  34  Conn.  280.  "^  Snpra,  §§  457,  510 ;  Com.  r.  Fish- 

A  defendant  not  excepting  to  the  blatt,  4  Met.  354;  Page  v.  Com.,  9  Leigh, 

irregular  discharge  of  a  Juror,  after  683  ;  State  v.  Arrington,  3  Murph.  571  ; 

swearing,  but  before  case  opened,  is  Sipple  t;.  People,  10  111.  App.  144 ;  State 

deemed  to  consent  to  the  discharge,  r.  Clark,  69  Iowa,  196. 

and   cannot  after  conviction   except.  '  U.  S.  o.  Peres,  9  Wheat.  579  ;  Com. 

Kingen  v.   State,  46  Ind.   132.    And  v.  Clue,  3  Rawle,  500 ;  Com.  v.  Brown, 

this  has  been  extended  to  all  cases  of  3   Rawle,    207 ;    Com.   v.  Murray,   2 

non-objection   to  discharge.    State  v,  Ashm.  41 ;  BalPs  case,  8  Leigh,  726 ; 

Sutfln,  22  W.  Va.  771.  State  o.  Greenwood,  1  Hayw.  141 ;  State 

<  R.  V.  Stokes,  6  C.  &  P.  151 ;  Com.  v,  JeSreya,  3  Murph.  480  ;  State  v.  Lip- 

V.  Sholee,  13  AUen,  555  ;  Stephens  v,  sey,  3  Dev.  485  ;  State  t;.  Davis,  80  N. 

People,  19  N.  Y.  (5  Smith)  549  ;  Dye  C.  384 ;   State  v.  Sims,  2  BaUey,  29 ; 

V.  Com.,  7  Grat.   662 ;    Williams   v.  State   v.  Patterson,  88  Mo.  88 ;  State 

*  Infra,  §§  *nOet9eq, 
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§  520.]  PLEADING  AND  PBACTIOB.  [OHAP.  Yin. 

has  been  held  that  there  can  be  no  waiver  of  rights  in  capital  cases  ,^ 
and  that  as  a  general  role  consent  will  not  justify  the  taking  of  life 
or  liberty.'  Tet  we  must  not  forget  that  there  are  a  multitude  of 
cases  in  which  a  defendant  may  receive  much  benefit  by  arrange- 
ments between  counsel,  as  well  as  by  motions  for  revision.  To  say 
that  in  capital  cases  such  agreements  on  his  behalf  are  not  binding 
would  prevent  any  such  agreements  from  being  made.'  And  such 
agreements  may  be  eminently  beneficial  when  the  object  of  the 
waiver  is  to  save  life  or  liberty. 

Whether  on  a  new  trial  being  granted  after  a  conviction  for  man* 
slaughter  the  offence  of  murder  is  re-opened  is  elsewhere  con- 
sidered.^ 

In  mtode-  ^  ^^^'  ^^  ^®  Settled  law,  as  we  will  see  hereafter,  that 

meanon       in  mi%demeanor%  the  jury  may  be  allowed  to  separate  at 

of  Jury  per-  any  time.^  That  it  is  in  some  States  extended  to  felo- 
mitted.         ^j^g  jjj^  jj^^^  already  seen.* 

§  520.  It  has  been  held  that  an  allegation  ^^  that  the  said  do- 

Plea  muflt  f®^^*^**  ^^  ^^^^  before  been  put  in  jeopardy  of  his  life 
be  special,  for  said  ofifence,  upon  said  indictment,"  is  demurrable,  if 
most  speci-  it  does  not  show  how  or  in  what  manner  ;^  though  it  is 
fy  facts.  otherwise  if  the  facts  constituting  the  jeopardy  are 
alleged.'  And  when  the  record  shows,  in  a  case  in  which  jeopardy 
attaches,  that  the  jury  was  discharged,  the  record  must  also  spe- 

17.  Hart,  33  Kan.  218 ;  People  v.  Reefer,  defendant's  motion  leaving  the  verdict 

65  Cal.  232.     Infra,  §§  729-31,  818,  unassailed,  was  not  a  waiver  on  which 

821.    Sapra,  §  610.  a  new  indictment  ooald  be  sustained, 

That  a  new  trial  granted  on  defend-  citing  State  v.  Norvell,  2  Terg.  24. 

ant's  motion  in  consequence  of  a  defeo-  *  See  Whart.  Grim.   Law,  9th  ed. 

tive  verdict  is  such  a  bar,  see  State  o.  §§  143  et  seg. 

Jenkins,   84  N.   C.    812 ;    Kendall  v.  *  See  infra,  §  733. 

State,  65  Ala.  492.  «  Supra,  §  465 ;  infra,  §§  788,  896. 

1  R.  V,  Perkins,  Holt,  403;   R.  v.  See,  as  to  the  alleged  erroneous  use  of 

Eell,  1  Craw.  &  Diz,  151  ;  Peiffer  v.  the  word  '*  waiver"  in  such  oases,  4 

Com.,  15  Penn.  St.  468 ;  Nolan  v.  State,  Grim.  Law  Mag.  493. 

55   Ga.    521 ;    Wesley    v.    State,    11  '   This  subject  will  be  considered 

Humph.  502 ;  Wiley  v.  State,  1  Swan,  more  fully  under  a  future  head.    In- 

256 ;    State    o.  Populus,  12  La.  An.  fra,  §§  722,  816,  821,  823. 

710  ;   Woods  v.  State,  43  Miss.  364 ;  «  Supra,  §  492. 

People  v.  Backus,  5  Gal.  275 ;  People  ^  See  forms  of  pleas  in  Whart.  Preo. 

V.  Shafer,  1  UUh,  260;  but  see  infra,  1157. 

§§  821-30.  8  Atkins    v.    State,    16    Ark.   568 ; 

In  State  v.  Parish,  43  Wis.  395,  it  Wilson  v.  State,  16  Ark.  60. 
was  held  that  an  arrest  of  Judgment  on 

874 


CHAP.  VIII.]  PAKDON.  [§  521. 

cially  state  the  ground  of  discharge,  so  that  the  court  in  error  may 
understand  such  ground  of  discharge.^  The  defendant,  on  proper 
application,  is  entitled  to  have  such  special  facts  incorporated  in  the 
record.'  Whatever  the  record  avers  is  subject  of  revision  in  an 
appellate  court,'  though  in  those  jurisdictions  where  the  whole 
matter  is  left  to  the  discretion  of  the  judge  trying  the  case,  a 
record  of  the  discharge  will  not  be  ordinarily  ground  for  reversal.^ 

Yin.    PLEA  OF  PARDON. 

§  521.  Pardon,  in  its  narrower  sense,  is  a  declaration  on  record 
by  the  sovereign  that  a  particular  individual  is  to  be  re-  pardon  is  a 
lieved  from  the  legal  incidents  of  a  particular  crime.'  [™/con™ 
When  used,  as  is  the  case  under  the  Constitution  of  the   seqaences 

of  crime. 

1  See    Com.    v.   Purchase,   2    Pick,  tional  questions  Involved,  see  Whart. 

521 ;  Ck>in.  v,  Townsend,  5  Allen,  216 ;  Com.  Am.  Law,  §§  507  et  Beg.    That  a 

People  V.  ChxKLwin,   18    Johns.  187 ;  pardon  suspends  proceedings  in  error, 

Poage  V.  State,  3  Ohio  St.  230 ;  Dob-  see  Levien  v.  R.  L.  R.,  1  P.  C.  C.  Ap. 

bins  V.  State,  14  Ohio  St.  494 ;  Hines  536 ;  but  see  contra,  Eighmj  v.  People, 

V.  State,   24  Ohio  St.   134 ;   State  r.  78  N.  Y.  330. 

Walker,  26  Ind.  347  ;  State  v.  Nelson,        A  pardon  by  the  executive  having 

26  Ind.  366 ;  Stote  v.  Bullock,  63  N.  jurisdiction  restores  the  right  to  vote, 

C.  571 ;  State  i;.  Almon,  64  N.  C.  364 ;  which  the  conviction  forfeited.    Jones 

State  V.  Jefferson,  66  N.  C.  309  ;  Avery  v.  Board,  56  Miss.  766.    And  also  the 

V.  State,  26  Ga.  233 ;  Powell  v.  State,  right  to  hold  office.     Hildreth  v.  Hunt, 

19  Ala.  577  ;  Barrett  v.  State,  35  Ala.  1  lU.  Ap.  82 ;  Fngate's  case,  2  Leigh, 

406;   McLaughlin,   ex  parte,  41  Cal.  724.    Infra,   §  939  a.    Though  it  is 

211 ;    Cage,  ex  parte,  45  Cal.    248 ;  otherwise  when  the  pardon  is  by  the 

People  V.  Cage,  48  Cal.  323  ;  People  v.  President  and  the  disfranchisement  is 

Lightfoot,    49    Cal.   226  ;    Moseley  v.  by  a  State  court,  Ridley  v.  Sherbrook, 

State,  33  Tex.  67.  3  Coldw.  569,  or  when  the  SUte  Con- 

'  R.  v.  Middlesex  Justices,  3  Nev.  &  stitution  makes  the  disfranchisement 

Man.  110 ;  R.  v.  Bowman,  6  C.  &  P.  indelible.     Opinion  of  Judges,  4  R.  I. 

101.    As  to  English  practice,  see  Win-  583. 

sor  V.  R.  L.  R.  1  Q.  B.  289.    Former        In  Legmon  v.  Latimer,  3  Exch.  D. 

jeopardy  is  a  constitutional  plea  which  15,  it  was  held  that  a  pardon  so  oblit- 

may  be  interposed  at  any  time.  Pizano  crates  the  offence  that  it  is  defamatory 

V.  State,  20  Tex.  Ap.  139.  to  call  a  person  pardoned  of  felony  a 

*  See  cases  cited  supra,  §§  490  et  seq.  ^*  convicted  felon."    But  see  Baum  v. 

Infra,  §  779.  Clause,  5  Hill  (N.  T.),  196  ;  Doming, 

4  See  Winsor  v.  R.  L.  R.  1  Q.  B.  in  re,  10  Johns.  (N.  Y.)  232, 483.    One 

289 ;  U.  S.  V.  Perez,  9  Wheat.  579 ;  part  of  a  sentence  can  be  remitted  at 

People  V.  Green,  13  Wend.  55.  one  time  and  another  part  at  another. 

>  U.  S.  V,  Wilson,  7  Pet.  150 ;  Os-  3    Op.    418.     That    Congress    cannot 

born  V.  U.  S.,  91  U.  S.  474 ;  Knote  v.  limit  the  President's  pardoning  power, 

U.  S.,  95  U.  S.  149.    As  to  oonstitu-  see  Oarlaud,  ex  parte,  4  Wallace,  333. 
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§  628.]  PLEADING  AND  PB ACTIO  B.  [CHAP.  Yin. 

United  States,  as  including  amnesty,  it  is  an  extinction  of  the  crime 
itself,  so  that  the  offender  is  to  be  treated  as  if  it  had  never  occurred.^ 
Pardon  is  susceptible  of  being  viewed  in  three  distinct  relations : — 
§  522.  First.  Pardon  before  conviction,  or  abolitioj  as  it  is  called 
Pardon  be-  ^^  *^®  ^^^  writers,  while  it  is  included  in  a  general  grant 
fore  con-       of  power  to  pardon,*  is  prohibited  by  the  constitutions  of 

▼ICtiOn  to  %       n      t  TT    •        t      ct  -if  ^     -n 

be  exactly  several  of  the  United  States  and  of  several  European 
conatrued.  gt^tes.  To  enable  such  a  pardon  to  operate  it  is  neces- 
sary that  the  offence  should  be  specifically  described.'  When  such 
a  pardon  takes  the  place  of  an  amnesty  or  act  of  grace,  it  should 
be  construed  with  especial  liberality.^  It  has  been  held  that  where 
the  executive  is  precluded  by  the  Constitution  from  pardoning  before 
conviction,  this  function  may  be  assumed  by  the  legislature.'  A 
legislative  repeal  of  a  statute  making  a  particular  act  penal  ope- 
rates as  a  pardon  of  the  parties  committing  such  act  when  the  statute 
was  in  force.' 

§  528.  Second,  Pardon  after  conviction,  which  is  either  full  or 

conditional — -plena  vel  minus  plena.  This  is  the  ordi- 
after  con-  ^^^7  ^^^^^  ^^  pardon,  and  is  granted  sometimes  because 
Tiction^  the  sentence  requires  revision,  sometimes  from  the  good 
duigentiy      conduct  of  the  defendant  since  conviction,  sometimes 

from  general  motives  of  clemency.     To  this,  as  well 

1  Infra,  §  625 ;  Jones  v.  Board,  56  Garland  tliat  a  pardon  took  the  par- 
Miss.  766.  In  U.  S.  V,  Klein,  13  Wall,  doned  party  absolutely  out  of  the  cata- 
128, 147  (adopted  in  Knote  v.  U.  S.,  95  gory  of  an  offender  in  respect  to  the 
U.  S.  149),  it  was  said  that  a  ''  pardon  offence  pardoned, 
includes  amnesty.  It  blots  out  the  '  Bupra,  §  525.  For  oases  of  pardon 
offence  pardoned  and  removes  all  its  before  sentence,  see  Garland,  ez  parte, 
penal  consequences.*'  That  a  pardon  4  Wall.  333;  Armstrong's  case,  13 
does  not  reverse  the  conviction,  though  Wall.  154 ;  Pargoud's  case,  13  Wall. 
depriving  it  of  legal  effect,  see  Cook  v.  156  ;  6  Op.  Att.-Gen.  20 ;  9  Id.  478 ; 
Freeholders,  26  N.  J.  L.  326,  340.  Duncan  v.  Com.,  4  8.  &  R.  449  ;  Com. 

>  Com.  V.  Bush,  2  Buv.  264 ;  SUte  v.  v.  Hltchman,  46  Penn.  St.  357 ;  Blair 

Woolery,  29  Mo.  300;  Rivers  v.  State,  v.  Com.,  25  Grat.  850;  Com.  v.  Bush, 

10  Tex.  Ap.  177.  2  Duvall,  264;  U.  S.  v.  Athens,  35  Ga. 

s  See  Birch,  ez  parte,  3  Gilm.  449  ;  6  354 ;  State  o.  Benoit,  16  La.  An.  273 ; 

Cr.  Law  Mag.  476.  State  i;.  Dyches,  28  Tez.  535. 

In  Carlisle  v.  U.  S.,  16  Wall.  147,  it       »  State  v.  Nichols,  26  Ark.  74.    See 

was  said  that  **  a  pardon  reaches  both  Butler  v.  State,  97  Ind.  373. 
the    punishment    prescribed    for    the        ^  Whart.  Cr.  Law,  9th  ed.  §§  29  at 

offence  and  the  guilt  of  the  offender."  seg.;  Com.  v,  Rollins,  8  N.  H.   550; 

In  the  case  of  Gen.  Lawton,  in  2Aay,  Com.  v,  Mott,  21  Pick.  492. 
1885,  it  was  held  by  Attorney-General 
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as  in  other  cases  of  grants,  applies  the  position  that  in  cases  of 
doubt  the  presumption  is  to  be  in  favor  of  the  grantee.*  Convic- 
tion, in  this  sense,  exists  as  soon  as  a  verdict  of  guiltj  is  rendered.' 
After  endurance  of  punishment,  pardon  removes  anj  remaining  disa- 
bility.' In  the  construction  of  such  a  pardon  the  usual  rules  as  to 
application  of  parol  evidence  are  in  foroe.^  An  order  by  the  execu- 
tive to  release  from  prison  is  equivalent  to  a  pardon ;'  and  so  is  an 
order  to  remit  a  sentence.' 

§  524.  Third,  Rehabilitation — Restitutio  ex  capite  gratis.    This 
consists  in  a  restoration  to  the  pardoned  person  of  the 
status  and  rights  he  possessed  before  his  pardon.     In  S^n^^^JII^^ 
our  own  practice  this  is  illustrated  by  the  removal  of  the   toretion  to 
technical  infamy  which  incapacitates  him  as  a  witness, 
and  the  restoration  of  confiscated  effects  not  vested  in  others.' 
But  a  pardon  has  been  held  not  to  rehabilitate  so  as  to  entitle  an 
alien  to  naturalization'  nor  to  confer  special  rights.' 

1  Wjrral's  case,  5  Co.  49 ;  Com.  v.  S.  k  R.  449 ;  State  v.  Alexander,  76 

Roby,  12  Pick.  196  ;  State  v.  Blaisdell,  N.  C.  231. 

83  N.  H.  388  ;  Com.  v.  R.  R.,  1  Grant,  '  Whart.  Cr.  By.   §  525 ;   SUte  v. 

301 ;   Lee  o.  Murphy,  22  Grat..  789  ;  Foley,  15  Nev.  64. 

State  V.  Shelton,  64  N.  C.  294 ;  Jones  '  Greathonse'a  case,  2  Abb.  U.  S.  382. 

V.  Harris,  1  Strobh.  160.    See  Leyman  *  Jones  v.  Harris,  1  Strobh.  160. 

V.  Latimer,  3  Exch.  D.  352 ;  14  Cox  C.  «  Hoffman  v.  Coster,  2  Whart.  R.  453. 

C.  51 ;  Hawkins  o.  State,  1  Port.  475.  v  Whart.  Crim.  Ev.  §  525.    An  officer 

That  the  pardon  must  recite  the  eon-  piurdoned  after  court-martial  is  restored 

▼iction,  see  infra,  §   535 ;   U.    S.   v.  to  former  rank.    12  Op.  Att.-Gen.  547. 

Stetter,    reported   in   7th  ed.  of  this  *  Spencer,  in  re,  18  Alb.  L.  J.  153 ;  5 

work,  $  766 ;  People  v.  Brown,  43  Cal.  Sawyer,  195,  where  Deady,  J.,  held  that 

439.  where  an  alien  has,  during  the  time  of 

'  Com.  V,  Lookwood,  109  Mass.  323.  his  residence  here,  been  conrioted  of 
See  Blair  v.  Com.,  25  Orat.  850  ;  State  perjury,  he  is  not  entitled  to  naturall- 
V.  Alexander,  76  N.  C.  231 ;  State  v.  sation ;  and  a  pardon  being  only  pros- 
Fuller,  1  McCord,  178,  and  oases  cited  pective,  and  not  doing  away  with  the 
infra,  §  527.  fact  of  his  coniriction,  does  not  relieve 

Thus,    in    Massachusetts,  the  gov-  him  firom  his  disability.    The  pardon 

emor,  with  the  advice  of  the  council,  of  the  President,  whether  granted  by 

may  grant  a  pardon  of  an  offence  after  general   proclamation   or   by   special 

a  verdict  of  guilty  and  before  sentence,  letters,  relieves  claimants,  under  the 

and  while  exceptions  are  pending  in  captured  and  abandoned  property  act, 

the  Supreme  Court  for  argument ;  and  fh>m  the  consequences  of  participation 

the  convict,  upon  pleading  the  pardon,  in  the  rebellion.    Carlisle  v.  United 

is  entitled  to  be  discharged.    Com.  v.  States,  16  Wallace,  147. 

Lockwood,  109  Mass.  323.  See  Com.  v.  •  See  Hart  i;.  U.  S.,  15  Ct.  of  CI.  414. 
Mash,  7  Met.  472 ;  Duncan  v.  Com.,  4 
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§  525.]  PLBADINa  AND  PRAOTIOB.  [OHAP.  Vin. 

§  525.  Amnesty  differs  from  pardon  in  some  essential  particulars.* 
Amnesty  is  ^^  ^^  addressed  not  to  an  individual,  but  to  a  population ; 
addresaed     ^q^  i^  jg  ^s  much  in  the  nature  of  a  compact  as  of  a 

to  a  class  o»  t  t 

people,  and  grant.'  It  sajs,  ^^  Lay  down  your  arms,  and  your  rebel- 
nature  of  lion  shall  be  treated  as  if  it  did  not  exist."  Nor  is  this 
compact.  altered  by  the  fact  that  the  party  addressed  *  is  at  the 
time  conquered.  No  State  that  retains  within  its  borders  a  per- 
petual revolt  can  last ;  and  it  is  to  close  the  revolt,  and  to  transmute 
enemies  into  willing  subjects,  that  an  amnesty  is  issued.  Another 
point  of  distinction  between  pardon  at  common  law  and  amnesty 
is,  that  the  former  relieves  from  the  legal  incidents  of  the  offence, 
while  the  amnesty  cancels  the  guilty  act  itself.  It  is  an  extinc- 
tion even  of  the  memorj/  of  the  past — an  amnestia — an  act  of  obli- 
vion.' Hence  amnesties  are  always  construed  indulgently  towards 
those  by  whom  they  are  accepted.^  In  duMo  mitiusj  is  a  maxim 
which  applies  to  them  as  well  as  to  pardons.  But  to  amnesties 
belongs  the  additional  consideration  that  no  government,  without 
forfeiting  all  confidence  in  its  faith,  can  prosecute  those  whom 
it  induces  to  surrender  themselves  to  it  on  the  plea  that  the  of- 
fence prosecuted  should  be  treated  as  if  it  did  not  exist.'  Such  is 
the  distinction  taken  at  common  law.  Under  the  Constitution  of  the 
United  States  this  distinction  is  not  noticed,  amnesty  being  included 
in  pardon,  and  all  pardon  being  amnesty.'  As  under  the  Constitu- 
tion of  the  United  States  the  President's  right  to  declare  an  amnesty 

1  See  6  Cr.  Law  Mag.  457.  N.  G.  242 ;  SUte  v,  Shelton,  65  N.  G. 

s  Brown  v.  U.  S.,  MoGahon  (U.  S.),  294. 

229.  A  plea  setting  np  an  amnesty  pro- 

*  Knote  V.  U.  8.,  10  Gt.  of  Gl.  397 ;  clamation  oontaining  ezceptiona  moat 
95  U.  S.  149.  aver  that  the  respondent  is  not  within 

*  The  President's  amnesty  proolama-  the  exceptions.    St.  Louis  Street  Fonn- 
tion  of  December  8,  1863,  extended  to  dry,  6  WaU.  770. 

persons  who,  prior  to  the  date  of  the  ^    See    Herrman,    de    abolitionibna 

proclamation,  had  been  oonvioted  and  criminam;  Bentham,  Rat.  m  /ooo;  Mit- 

sentenced  for  offences  described  in  the  termaier,  note  to  Fenerbach,  §  63 ;  and, 

proclamation.     Greathouse's    case,  2  for    construction    of  federal  amnesty 

Abbott  U.  S.  382  (1864)  ;  S.  G.,  4  Saw-  acts,  Armstrong  v.  U.  S.,  13  Wal.  154; 

yer,  487.    See  Lapeyre  v.  U.  S.,  17  Hamilton  v.  U.  S.,  7  Gt.  of  Gl.  444; 

Wall.  191.    But  the  amnesty  acts  do  Brown  v.  U.  S.,  MoGahon,  229 ;  State  v. 

not,  in  general,  apply  to  crimes  not  Keith,  63  N.  G.  140 ;  Law,  ex  parte,  35 

growing  out  of  the  war.  State  v,  Haney,  Ga.  285  ;  Haddix  v.  Wilson,  3  Bush, 

67  N.  G.  467 ;  State  v.  Blalook,  Phil.  523.    Infra,  §§  535  et  Mq. 

<  Knote  r.  U.  6.,  95  U.  S.  149,  153. 
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is  included  in  his  right  to  pardon,  his  right  to  declare  an  amnesty 
cannot  be  amplified  or  diminished  by  congress. 

§  526.  Pardons  may  be  viewed  as  either  statutory  or  executive. 
A  statutory  pardon,^  or  act  of  grace  or  amnesty,  need  not,   Executive 
it  is  said,  be  pleaded,  but  may  be  put  in  evidence  under  p^i^on 

,  most  be 

the  general  issue.'    If  a  public  act,  the  courts,  under  specially 
such  circumstances,  are  bound  to  take  notice  of  it.'    But  ^h^tee 
it  is  more  prudent  specially  to  plead  an  act  of  amnesty,  *™°^*y* 
since,  if  the  court  should  refuse  to  receive  it  under  the  general  issue, 
the  error  might  be  too  late  to  be  repaired.^    And  it  is  also  to  be  re- 
membered that  when  the  function  of  pardon  (which,  as  has  been  seen, 
includes  amnesty)  is  vested  in  the  executive,  it  cannot  be  modified 
or  restrained  by  legislative  act.    But  a  legislative  pardon  by  being 
signed  by  the  executive  becomes  an  executive  act.' 

An  exectUive  pardon  should  be  specially  pleaded,  and  should  be 
produced  under  the  great  seal.'  It  is  said  that  it  may  be  orally 
pleaded,^  but  it  is  better  that  it  should  be  pleaded  formally  in  writ- 
ing. Unless  specially  pleaded,  it  will  not  be  noticed  by  the  court.' 
And  it  may  be  pleaded  at  any  period  of  the  case,  whenever  it  is 
received ;'  though,  if  not  pleaded,  it  will  not,  as  has  been  seen,  be 
noticed  in  arrest  of  judgment.^' 

When  the  pardon  is  set  up  in  bar,  evidence  is  admisible  to  show 
the  non-identity  of  the,ofience  pardoned  with  the  offence  on  trial." 

§  527.  Pardons  are  not  applicable  to  offences  committed  after  the 
proclamation  of  pardon.    That  no  sovereign  in  a  State 
where  the  law-making  power  is  distinct  from  the  execu-  cannot  be 
tive  can  dispense  with  a  penal  statute  was  established  in  §^,^^^^ 
England  by  the  overthrow  of  James  II.,  and  the  subse- 
quent refusal  of  the  courts  to  recognize  his  dispensations  as  valid. 

1  See  People  v.  Stewart,  1  Idaho,  N.  ^  R.  v,  Qaraide,  4  Nev.  &  M.  33 ;  2 

S.  546.  Ad.  &  El.  266. 

"  2  Hawk.  P.  C.  37,  b.  68.  •  U.  S.  v.  Wilson,  7  Pet.  150 ;  S.  C, 

*  See  State  v.  Keith,  63  N.  C.  140;  Bald.  78;  State  v.  Blalook,  ut  supra; 
State  r.  Blalock,  Phill.  N.  G.  242.  Com.  v,  Shisler,  2  Phila.  256  ;  Whart. 

'  As  to  statateB  of  amnesty,  see  State  Prec.  1457. 

V,  Cook,  Phill.  N.  C.  535  ;  and  State  v.  •  R.  v.  Morris,  L.  R.  1  C.  C.  92. 

Shelton,  65  N.  C.  294.  ^  U.  S.  v.  Wilson,  tU  supra;  Com.  v. 

*  People  V.  Stewart,  1  Idaho,  546.  Lockwood,  100  Mass.  339. 

«  1  Chit.  Cr.  L.  468 ;  R.  v.  Harrod,  2  ^  Weimer,  ex  parte,  8  Blss.  321 ; 
C.  &  K.  294 ;  Ballook  v.  Dodds,  2  Barn.  State  v,  McCarty,  1  Bay  S.  C.  334.  In- 
h  Aid.  258 ;  Whart.  Cr.  By.  §  153.  fra,  $  481. 
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§  528.]  PLEADING  AND   PRAOTIOB.  [O^AP.  VIII. 

It  is  true  that  an  executive  may  say,  ^^ under  certain  circumstances, 
I  will  decline  to  prosecute."  This  has  been  sometimes  done  in  Eng- 
land by  order  of  council.  But  this  is  not  a  par  don  j  i.  e,j  it  could 
not  be  pleaded  in  bar.  It  is  simply  a  promise  by  a  particular  execu- 
tive, that  for  a  certain  time,  under  the  stress  of  a  particular  public 
exigency,  he  will  decline  to  prosecute.  He  may  at  any  time  revoke 
such  promise ;  and  at  the  best,  it  is  the  exercise  of  a  high  and  ques- 
tionable prerogative,  which  the  courts,  should  the  matter  come  before 
them,  would  hold  to  be  superseded  by  a  prosecution  subsequently 
brought.^ 

But  when  an  offence  has  been  committed,  a  pardon  may  be  at 
common  law  interposed  at  any  period  of  time,  before  prosecution, 
during  trial,  and  after  conviction ;'  though  by  the  constitutions  of 
some  States  pardons  prior  to  conviction  are  prohibited. 

§  528.  Even  in  indictments  partaking  of  the  nature  of  civil  pro 

cess,  a  pardon  before  sentence,  by  the  executive  having 
fore  een-  jurisdiction,  IS  a  bar  to  costs  and  penalties,  as  well  as  to 
mtte^oets  corporal  punishment.*  Thus,  a  pardon  by  the  governor 
and  penal-    of  Pennsylvania  of  a  person  convicted  of  fornication  and 

bastardy,  when  pleaded  before  sentence,  discharges,  in 
Pennsylvania,  the  defendant  from  liability  for  costs,  as  well  as  from 
the  maintenance  of  the  child.^  After  judgment,  however,  a  pardon 
does  not  discharge  costs  due  elsewhere  than  to  the  State,'  or  a  penalty 

1  See  12  Coke,  29  ;   2  Hawk.  P.  C.  Gregory,  ez  parte,  56  Miss.  164 ;  State 

540 ;  R.  V.  Williams,  Comb.  18  ;  R.  v.  v.  Djohes,  28  Tex.  535. 

Wilcox  V.  Salk.  458 ;  R.  v,  Garside,  4  «  Com.  o.  Ahl,  43  Penn.  St.  53.    See 

N.  &  M.  33  ;  2  Ad.  &  El.  266.  Com.  v.  Hitchman,  46  Penn.  St.  357  ; 

'  R.  v.  Reillj,  1  Leach,  454 ;  R.  v.  U.  S.  v.  Athens  Armory,  35  Ga.  344. 

Crosby,  1  Ld.  Raym.  39  ;  Com.  v.  Mash,  Bat  a  pardon  tifter  sentence  discharges 

7  Met.  472 ;  Com.  v.  Lockwood,  109  penalties  due  to  the  ooanty.     Cope  v. 

Mass.  323 ;  U.  S.  v.  Wilson,  7  Pet.  150;  Com.,  28  Penn.  St.  297.    See  Com.  v. 

Garland,  ex  parte,  4  Wall.  333 ;  Dun-  Shisler,  2  Phila.  256 

can  17.  Com.,  4  S.  &  R.  449  ;  WooUery  *  Pool  v.  Trnmbal,  3  Mod.  56 ;  Brown 

V,  State,  29  Mo.  300.    Compare  supra,  v.  U.  S.,  MoCahon,  229 ;  Garland,  ex 

§  522.  parte,  4  Wall.  334 ;  Osborn  v.  U.  S.,  91 

*  Armstrong's  case,  13  Wall.  154 ;  U.  S.  471 ;  Doming,  in  re,  10  Johns.  R. 

Pargoud's  case,  13  Wall.  156 ;  U.  S.  v.  232 ;  Duncan  t;.  Com.,  4  S.  &  R.  449 ; 

Thomasson,  4  Biss.  336 ;  U.  S.  v.  Mo-  McDonald,  ex  parte,  2  Whart.  440 ; 

Eee,  4  Dillon,  1,  128 ;  Com.  v,  Ahl,  43  Schuylkill  v.  Reifonyder,  46  Penn.  St. 

Penn.  St.  53 ;  SUte  v.  Underwood,  64  445  ;  Libby  v,  Nicola,  21  Ohio  St.  414 ; 

N.  C.   600 ;  Com.  v.  Bush,  2  DuvaU,  Smith  v.  State,  6  Lea,  637 ;  Bstep  o* 
264;  White  v.  State,  42  Miss.  635; 
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vested  in  an  individaal.^  Even  costs  due  the  State  must  be  spe- 
cially remitted  by  such  pardon,  or  they  will  remain  due.'  This, 
however,  does  not  apply  to  qui  tarn  actions,  or  to  cases  where  the 
informer's  interest  attaches  in  limine^  by  proceedings  in  rem.  To 
these  oases  pardons,  issued  after  commencement  of  suit,  though 
before  conviction,  do  not  reach ;'  though  it  is  otherwise  when  the 
informer  has  an  indeterminate  interest.^  Bat,  under  the  United 
States  statutes,  a  pardon  operates  to  bar  confiscation  before  seizure,' 
and  in  such  case  the  pardon  relieves  from  forfeiture  as  much  of  the 
property  as  would  have  accrued  to  the  United  States.*  It  is  other- 
wise as  to  pardon  after  judgment  of  forfeiture  and  delivery.^  Unless 
money  already  paid  to  the  public  authorities  is  by  the  express  terms 
of  the  pardon  to  be  refunded,  such  a  limitation  being  within  the 
power  of  the  executive,  such  money  cannot  be  refunded  unless  by 
legislative  act.' 

Laoy,  35  Iowa,  419 ;  Angles  v.  Com.,  >  See  Uhhj  v.  Nioola,  21  Ohio  St. 

10  Grat.  698 ;  State  r.  Underwood,  64  415,  and  cases  cited  above. 

N.  C.  599;  State  r.  Moonej,  74  N.  C.  *  Grosset    v.  Ogilvie,  5  Bro.   C.  C. 

98  ;  State  v.  Williams,  1  Nott  &  McC.  527 ;  2  Hawk.  P.  C.  543-4 ;  McLane  v. 

27;  PhUlips  v.  SUte,  68  Miss.  578;  U.  S.,  6  Pet.  405;  Osbom  v.  U.  S.,  91 

State   V.    McO'Blemis,    21    Mo.    272 ;  U.  S.  479 ;  Knote  i;.  U.  S.,  95  U.  S.  149 ; 

thougli  see  U.  S.  v,  Thomasson,  4  Biss.  U.  S.  v,  Lancaster,  4  Wash.  C.  C.  64 ; 

336  ;  Cope  v.  Com.,  28  Penn.  St.  297  ;  U.  8.  v,  Harris,  1  Abb.  U.  S.  110 ;  Code 

and  as  to  revenue  forfeiture,  U.  S.  v.  v.  Freeholders,  etc.,  26  N.  J.  L.  329, 

Morris,  10  Wheat.  246.  341 ;  State  v.  Toumans,  5   Ind.  280 ; 

In  U.  S.  17.  Harris,  1  Abb.  U.  S.  110,  Shoop  v.  Com.,  3  Barr,  126 ;  Frazier  v. 

it  was  held  that  the  pardoning  power  Com.,  12  B.  Mon.  369 ;  State  v,  Wil- 

of  the  President  does  not  extend  to  the  liams,  1  Nott  &  MoC.  26. 

remission  of  moieties  adjudged  to  in-  <  U.  S.  v.  Thomasson,  4  Biss.  336 ; 

formers.    This  is  disapproved  in  U.  S.  The  Lanra,  19  Blatoh.  562. 

V.  Thomasson,  4  Biss.  336.    And  the  «  Brown  v.  U.  S.,  MoCahon,  229 ;  U. 

general  rule  is  that  the  President's  par-  S.  v.  Fifteen  Hundred  Bales,  etc.,  16 

doning  power  extends  to  the  remission  Pitts.  L.  J.  130 ;  U.  S.  v.  Padelford,  9 

of  all  fines,  penalties,  and  forfeitures  Wall.  531 ;  U.  S.  v.  Armory,  35  Ga. 

accruing  to  the  United  States  for  of-  344. 

fences  against  the  United  States.    U.  <  Armstrong'sFouudiy,  6Wall.  766; 

8.  V.  Lancaster,  4  Wash.  C.  C.  64 ;  U.  U.  S.  Padelford,  ut  sup. 

S.  V.  Morris,  10  Wheat.  246 ;  Pollock  v.  ^  See  Confiscation  Cases,  20  Wall. 

The  Laura,  12  Rep.  453 ;  1  Op.  Attj.-  92. 

Gen.  418  ;  4  Op.  Atty.-Gen.  593 ;  6  Op.  *  See  Tombes  v.  Ethrington,  1  Lev. 

Atty.-Gen.  393,  488.  120 ;  Cook  v.  Board,  etc.,  26  N.  J.  L. 

1  Ibid. ;  Shoop  v.  Com.,  3  Barr,  126 ;  326 ;  27  N.  J.  L.  657 ;  2  Dutch.  326 ;  3 

State  V.  Williams,  ut  sup, ;  Frazier  v.  Dutch.  637 ;  but  see  Flournoy  v.  Attj.- 

Com.,  12  B.  Mon.  369.  Gen.,  1  Kelly  (Ga.)  606.    See,  gene- 
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Limited  in 


§  529.  In  impeachments^  the  pardoning  pover  of  the 
Impeach-"*  executive  is  uBually  restrained  by  constitutional  limita- 
""*^^**-         tion.i 

§  530.  Commitmenta  far  contempt,  whether  legislative  or  judi- 
cial, have  been  said  in  England  to  be  out  of  the  reach 
to  con-  of  the  crown ;  though  so  far  as  concerns  parliamentary 
tempts.  contempt,  imprisonment  may  be  relieved  by  prorogation. 
There  is  a  strong  reason  for  this  limitation  in  the  fact  that  if  the  exe- 
cutive could  discharge  from  imprisonment  witnesses  imprisoned  for 
contempt,  no  trial,  legislative  or  judicial,  could  proceed  without 
executive  consent.'  In  our  American  practice,  however,  the  right 
of  executive  pardon  in  cases  of  contempt  has  been  asserted,'  and 
there  are  English  intimations  to  the  same  effect^ 

§  581.  To  give  effect  to  a  pardon,  it  must  be  delivered  either  to 
the  pardoned  party  or  his  agent,'  or  the  officer  having 
delivered  him  in  charge,'  and  must  be  accepted.^  After  such  de- 
cepted  but  ^very  and  acceptance  it  cannot  be  revoked.'  But  a 
cai^Qot  be  delivery  to  the  marshal  has  been  held  not  to  be  a  delivery 
t  '  to  the  prisoner,'  though  it  has  been  held  otherwise  as  to 
a  delivery  by  a  warden  of  the  prison.^'  And  a  conditional  or  other 
pardon,  not  delivered,  may  be  revoked  by  the  successor  in  office  of 

rally,  2  Op.  Atty.-Qen.  829 ;  3  Id.  418 ;  <  See  R.  v.  Watson,  2  Ld.  Rajm. 

5  Id.  48 ;  5  Id.  532 ;  6  Id.  679 ;  6  Id.  818. 

293,  488 ;  8  Id.  291 ;  10  Id.  1,  452 ;  11  «  DePny,  in  re,  8    Ben.  307,   316 ; 

Id.  35,   445.     See    Mullee,  in    re,   7  Knapp  v,  Thomas,   39  Ohio  St.  377 ; 

Blatch.  23-26,  where  the  ooart  went  so  Lookhart,  in  re,  1  Disney,  185 ;  Reno,  ex 

far  as  to  hold  that  the  execntlye  can  parte,  66  Mo.  260 ;  State  o.  Niohols,  26 

even  remit  fines  going  to  private  per-  Ark.  24. 

sons.    This,  however,  may  be  qnes-  *  Com.   v.  Halloway,  44  Penn.  St. 

tioned.    Seo  infra,  §  975.    4  Op.  Atty.-  210 ;  Powell,  ez  parte,  73  Ala.  577.  See 

Gen.  458 ;  5  Id.  579.  Stote  v.  Baptiste,  26  La.  An.  134 ;  other- 

1  See  R.  V.  Boyes,  1   B.  &  S.  811 ;  wise  as  to  amnesties.    Lapeyre  v.  U. 

Story  Const.  §§  782, 1496 ;  1  Johnson's  S.,  17  Wall.  191 ;  U.  8.  v.  Hughes,  1 

Trial,  14 ;  2  Id.  497.  Bond.  574. 

'  That  this  should  he  so  as  to  oon-  ^  U.  S.  v.  Wilson,  7  Pet.  161 ;  Calli- 

tempts  to  legislature,  see  Story  Const,  oott,  in  re,  8  Blatch.  89. 

§  1503.  «  Reno,  ez  parte^  66  Mo.  260. 

*  Rhodes,  in  re,  65  N.  C.  518 ;  Hiokey,  *  De  Puy,  ez  parte,  10  Int.  Rev.  Reo. 

ez  parte,  4  Sm.  &  Mar.  751 ;  State  v.  34. 

Sauvenet,  24  La.  An.  119 ;  4  Op.  Atty.-  ^  Com.    v,   Halloway ;    Powell,    ez 

Gen.  U.  S.  458.  parte,  ut  sup, 
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the  executive  by  whom  it  was  granted.^  Personal  delivery  is  not 
requisite  in  cases  of  amnesties  or  general  pardon  by  proclamation.' 
Accq[>tance  may  be  inferred  from  all  the  circumstances  of  the  case ; 
and  ordinarily  to  show  acceptance  it  is  enough  to  prove  that  the 
party  availed  himself  of  any  of  the  advantages  of  the  pardon.' 

§  582.  A  pardon  fraudulently  procured  will,  it  has  been  held,  be 
treated  by  the  courts  as  void.^  And  this  fraud  may  be 
by  suppression  of  the  truth  as  well  as  by  direct  affirma-  fi^udui^nt. 
tion  of  falsehood.'  Yet  this  test  should  be  cautiously 
applied  by  the  courts,  for  there  are  few  applications  for  pardon 
in  which  some  suppression  or  falsification  may  not  be  detected. 
It  is  natural  that  it  should  be  so,  when  we  view  the  condition  of 
persons  languishing  in  prison,  or  under  sentence  of  death  ;  and  if 
departure  from  rigid  accuracy  in  appealing  for  pardon  be  a  reason 
for  cancelling  a  pardon,  there  would  be  scarcely  a  single  pardon 
that  would  stand.  The  proper  course  is  to  permit  fraud  to  be  set 
up  to  vacate  a  pardon  only  when  it  reaches  the  extent  in  which  it 
would  be  admissible  to  vacate  a  judgment.'  And  an  erroneous 
recital  is  no  proof  of  fraud.' 

§  588.  Whether  an  executive  can  impose  conditions  in  pardons 
has  been  doubted.    It  may  now,  however,  be  considered 
as  settled  that  such  conditions  may,  at  common  law,  be   ^on^^'par. 
made,  and  that  on  their  violation  the  pardon  does  not  dopsare 

Tfllid. 

take  final  effect,  and  the  original  sentence  remains  in 

force.'    This  is  eminently  the  case  when  the  offender,  after  being 

1  Ibid.    See  cases  cited  in  prior  notes  C.  1 ;  Dominiok  v.  Bowdoin,  44  Qa.  357. 

to  this  section.  That  the  motives  of  the  ezeoative  can- 

'  State  v.  Blalock,  Phil.  N.  C.  242.  not  be  inquired  into,  see  State  v.  Ward, 

*  Callicot,  in  re,  8  Blatoh.  89,  96 ;  9  Heisk.  100.    As  to  analogy  of  fraud- 
Edymoin,  in  re,  8  How.  N.  T.  Pr.  478 ;  uleut  acquittals,  see  supra,  §  451. 
Reno,  ez  parte,  66  Mo.  266.    That  a        ^  State  v.  Leak,  5  Ind.  359. 

party  claiming  the  benefit  of  a  pardon        ^  See  Edymoin,  in  re,  8  How.  Pr.  478. 

must  show  that  he  complied  with  its  In  Knapp  v.  Thomas,  39  Ohio  St.  377, 

conditions,  see  Haym  v.  U.  S.,  7  Ct.  it  was  held,  after  careful  argument. 

Claims,  443 ;  Waring  v,  U.  S.,  Id.  501 ;  that  the  court  would  release  on  habeas 

Scott  V,  U.  S.,  8  Id.  457.  corpus  a  person  convicted  who  has  re- 

*  2  Hawk.  P.  C.  ss.  9,  10,  p.  635 ;  ceived  a  full  pardon,  though  such  par- 
R.  V,  Maddocks,  1  Sid.  430 ;  Com.  v,  don  was  obtained  by  false  representa- 
Halloway,  44  Penn.  St.  210 ;  Com.  v.  tions. 

Kelly,  9  Phila.  586 ;  State  r.  Leak,  5        *  Com.  v.  Ahl,  43  Penn.  St.  53. 
Ind.  359  ;  Stote  v.  Mclntire,  1  Jones  N.        *  4  Bl.    Com.  401 ;  Bac.   Abr.    tit. 
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released  on  condition  he  leaves  the  country,  refuses  to  go,  or  sur- 
reptitiously returns.^  But  allowance  in  calculating  departure  will 
be  made  for  sickness  or  incapacity.' 

By  the  Massachusetts  statute  of  1867,  c.  801,  convicts  violating 
the  conditions  of  conditional  pardons  may  be  rearrested,  but  the 
rearrest  does  not  prolong  the  sentence.' 

When  a  pardon  is  granted  with  a  condition  annexed,  the  fact  that 
the  person  pardoned  is  in  prison,  and  must  accept  the  condition 
before  availing  himself  of  the  pardon,  does  not  constitute  such 

''Pardon"  B.;  Co.  Lit.  274  6;   B.  v.  For    federal    statata,    see    Bey.   St. 

Fozworthy,  7  Mod.  153 ;  R.  o.  Thorpe,  §  6330. 

1  Leaoh,  391 ;  R.  v.  Madan,  1  Leaoh,  Thatonrefosal  to  comply  with  pardon 
224 ;  B.  V.  Aiokless,  1  Leach,  294 ;  the  ori^nal  sentence  revlTes,  see,  fur- 
Wells,  ex  parte,  18  How.  U.  8.  307 ;  ther,  Madon's  case,  Leaoh  G.  C.  220 ; 
Osborn  v.  U.  S.,  91  U.  S.  474 ;  U.  S.  v.  Watson's  case,  9  Ad.  &  E.  731 ;  Waring 
Biz  Lots  of  Ground,  1  Woods,  234;  v.U.  S.  7Ct.ofCl.,504.  ButlnahUitjat 
Haym  v.  U.  8.,  7  Ct.  of  Gl.  443 ;  Ruhl,  the  time  to  perform  the  condition  will 
in  re,  5  Sawyer,  186 ;  Scott  v.  U.  S,,  7  be  an  excuse.  Ely  v,  Hallett|  2  Gaines, 
Gt.  of  Gl.  457 ;  Parker  v.  Stevens,  24  57. 

Pick.  277;  West,  in  re.  111  Maes.  That  no  new  proeeontion  is  necessary, 
443 ;  People  v.  Potter,  1  Parker  G.  R.  but  that  defendant  may  be  summarily 
47;  S.  G.,  1  Edm.  Sel.  Gas.  235;  arrested  on  execution,  see  Arthur  c. 
Flavel's  case,  8  W.  &  S.  197 ;  Gom.  v,  Graig,  supra,  and  so  on  judicial  war- 
Philadelphia,  4  Brewst.  320;  Gom.  rant.  Gom.  v.  Superintendent,  4 
V.  Fowler,  4  Gall,  35;  Gom.  v,  UtLg-.  Brews.  320;  Stote  v.  Smith,  1  Bailey, 
gerty,  4  Brewst.  329  ;  Lee  v.  Murphy,  8.  G.  283. 

22  Grat.  789  ;  State  v.  Twitty,  4  Hawks,  As  ai&rming  the  power  in  the  Presi- 

248;  State  v.  Smith,   1  Bailey,   283;  dent  of  the  United  States  to  impose 

State  V,  Addington,  2  Bailey,  516 ;  State  conditions  on  pardons  and  to  substitute 

V*  Ghancellor,  1  Strobh.  347 ;  State  v,  a  milder  punishment  for  death,  see  1 

Fuller,  1  MoGord,  178 ;  Arthur  v.  Graig,  Op.  327,  342,  482  (Wirt)  ;  5  Op.  43 ; 

48  Iowa,  264 ;  Roberts  v.  State,  14  Mo.  (Tousey,  a  case  of  court-martial)  5  Op. 

138 ;    Marks,  ex  parte,   64  Gal.   29 ;  368   (Grittenden)  ;   14  Op.  599  (Wil- 

Rivers  v.  State,  10  Tex.  Ap.  177 ;  5  J.  liams).     See  Wells,  ex  parte,  18  How. 

Q.  Adams's  Memoirs,  392 ;    see,  how-  307 ;  U.  8.  v.  Wilson,  7  Pet.  150. 

ever,  Gom.  v.  Fowler,  4  Gall  (Va.),  35.  >  Ibid.      Such  condition,    however, 

As  to  Ohio  Gonstitution  see  Libby  v.  will  be  strictly  construed  in  favor  of 

Nicola,  21  Ohio  St.  414;  Sterling  v.  liberty,  and  here  it  has  been  held  that 

Brake,  29  Ohio  St.  457.   The  Arkansas  the  condition,  <<  depart  without  delay," 

Gonstitution  authorises  such  pardons,  is    satisfied   by    leaving    the    State, 

Hunt,  ex  parte,  5  Bug.  Ark.  284 ;  Terr,  although  after  the  lapse  of  some  time 

V.  Webb,  2  New  Mex.  147.    For  a  case  the  party  returned.    Hunt,  ex  parte, 

of  rejection  of  conditional  pardon,  see  5  Eng.  Ark.  284. 

O'Brien's  case,  1  Towns.  St.  Tr.  469.  '  People  r.  James,  2  Gaines,  57, 

•  West's  case.  111  Mass.  443. 
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duress  as  will  vacate  his  acceptance  of  the  condition.*  When  the 
condition  is  for  the  defendant's  benefit,  acceptance  may  be  inferred 
from  acceptance  of  any  of  the  privileges  of  the  pardon.' 

An  inoperative  or  illegal  condition  is  worthless,  and  the  pardon 
to  which  it  is  attached  is  unconditional.*  But  a  condition  that  the 
party  (convicted  of  larceny)  should  abstain  from  the  use  of  intoxi- 
cating liquors  is  not  inoperative  or  illegal  ;*  nor  is  a  condition  that 
the  party  will  not  by  virtue  of  it  claim  confiscated  property  ;*  nor 
a  condition  that  the  party  will  leave  the  State  permanently.*' 

§  584.  A  person  convicted  for  the  second  time  of  a  felony,  and 
liable  to  be  sentenced  to  a  cumulative  statutory  punish- 
ment, cannot  plead,  in   exoneration    of   the  increased  notreach^^ 
punishment,  an  executive  pardon  of  the  former  conidc-  ^^^^  ^^^' 
tion.' 

§  585.  As  we  have  already  seen,  retrospective  pardons  are  con- 
strued indulgently,  and  if  the  ofience  pardoned  be  sub- 
stantially described  this  will  be  enough.  Yet  when  it  is  must  recite 
sought  to  rehabilitate  a  convict,  or  to  otherwise  cancel  a  ®<^°^®^*^°- 
conviction  by  means  of  a  pardon,  the  pardon  must  accurately  recite 
the  conviction,*  and  it  covers  only  the  offence  recited.*  But  a  mere 
technical  variance  will  not  make  the  pardon  inoperative.^* 

§  586.  That  an  accomplice  was  called  as  a  witness  by 
the  prosecution  is  not  a  ground  for  a  plea  in  bar."    The  ^^tn<M8  as 

1  Oreathonse's  case,  2  Abbott  U.  S.  coming  back.  Hunt,  ez  parte,  5  Eng. 
383 ;    Wells,  ez  parte,  18  Wall.  307.    (Ark.)  84. 

*  Victor,  in  re,  31  Ohio  St.  206.  ^  Mount  v.  Com.,  2  Dnvall,  93. 

>  See  People  v.  Pease,  3  Johns.  Ca.  *  R.  v.  aillis,  11  Coz  G.  C.  69  ;  R.  v. 

333 ;    People  v.  Potter,  1  Parker  G.  R.  Harrod,  2  C.  &  K.  294 ;  2  Coz  G.  G.  242 ; 

47  ;  S.  C,  1  Edm.  S.  C.  23&  ;  Com.  v.  People  v.  Bowen,  43  Cal.  439  ;  Stetter's 

Fowler,  4  Call,  35.  case,  reported  in  7th  ed.  of  this  work, 

*  Arthur  v.  Craig,  48  Iowa,  264.    To  §  766. 

same  effect  is  a  pardon  bj  Qovernor  *  Weimer,   ez    parte,   8  Biss.  321 ; 

Cleveland,   noticed  in  27  Alb.  L.  J.  State  v.  Foley,  15  Nev.  64. 

241.  ^  Com.  V.  Ohio,  etc.  R.  R«,  1  Qrant, 

s  Osborn  v.  U.  S.,  91  U.  S.  474;  Lee  329.  This  is  in  conformity  with  the  prac- 

V.  Murphj,  22  Grat.  789.  tice  in  respect  to  records  of  prior  con- 

^  Lockhart,  ez  parte,  1  Disney,  105 ;  viction  or  acquittal  where  set  up  in 

State  V,  Smith,   1  Bailey  S.  C.  283.  bar,  in  which  cases  identity  may  be 

But,  as  we  have  seen,  leaving  the  State  proved  by  parol.    Supra,  §  481. 

instantly  is   satisfied  by  leaving  and  "  Whart.  Crim.  Ev.  §  439 ;   U.  S.  v. 

Ford,  99  U.  S.  594 ;  U.  S.  v.  Lee,  4  McL. 
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State's evi.    practice  is  in  such  case  to  grant  a  pardon;  but  this  is 
no?^pir.     solely  for  the  discretion  of  the  executive.* 
^^°*  §  537.  ^0  foreign  pardons,  the  analogy  of  foreign  con- 

Poreign  victions  maj  be  applied :'  ^^  Was  the  defendant  within  the 
operaUve  jurisdiction  of  the  pardoning  sovereign  at  the  time  of  the 
withirTso^  pardon  ?  Was  the  offence  committed  within  the  territory 
erei^'6  of  such  sovereign  ?  In  the  latter  case,  a  pardon,  based 
tioD.  on  the  ground  that  no  offence  was  committed,  is  a  lex 

generalU^  declaring  that  the  act  is  not  in  that  land  to  be 
made  liable  to  criminal  punishment.  But  in  the  former  case  it 
should  appear,  to  give  extra-territorial  force  to  such  pardon,  first, 
that  the  offender  was  in  the  territory  of  the  pardoning  prince  to 
such  effect  that  he  could  there  be  prosecuted  by  the  laws  of  such 
territory  for  the  particular  offence ;  secondly,  that  by  the  law  of  the 
country  of  the  second  trial  the  courts  of  the  country  of  the  first 
trial  had  jurisdiction ;  and  thirdly,  that  the  pardon  should  have 
been  regular  and  fair,  and  after  a  due  examination  of  the  facts. 
Should  these  conditions  exist,  the  tendency  is,  in  municipal  prose- 
cutions, to  regard  a  foreign  pardon  as  conclusive.  In  prosecutions 
political,  or  semi-political,  however,  the  case  would  be  reversed.  It 
would  be  preposterous,  for  instance,  to  suppose  that  a  prosecution 
in  the  United  States  for  treasonable  offences  against  the  United 
States  committed  in  Germany,  or  for  perjury  in  Germany  before  a 
United  States  consul,  could  be  barred  by  a  pardon  by  the  German 
sovereign  within  whose  territory  the  offence  was  committed.  The 
true  issue,  both  here  and  in  respect  to  acquittals,  is,  had  the  sove- 
reign thus  intervening  the  jurisdiction  to  pronounce  a  lex  generalu 
as  to  the  particular  case  ?  If  so,  his  action  is  final.  K  otherwise, 
it  is  not."* 

103;  Com.  v.  Brown,  103  Mass.  422;  pnbliojnstioe,  if  the  pablio  prosecutor 

Dabnej's  case,  1  Robinson  (Va.)»  696 ;  shoald  enter  into  an  agreement,  an- 

Newton  r.  State,  15  Fla.  610.   See  Com.  sanctioned  by  the  oonrt  (if  such  sano> 

V.  Woodside,  105  Mass.  594 ;  Lindsaj  tion  ooald  be  given  in  snch  a  case), 

V,  People,  63  N.  Y.  143 ;  State  v,  Gra-  offering  immunity  or  clemency  to  sev- 

ham,  41  N.  J.  15  ;  State  v,  Lyon,  81  N.  eral    defendants,    in    several    indict- 

C.  600;  People  v,  Bruszo,  24  Cal.  41.  ments,  upon  the  condition  that  one  of 

1  See  fully  Whart.  Crim.  Ev.  §  443.  them  become  a  witness  for  the  prosecu- 

In  Wright  v.  Riudskoff,  43  Wis.  344,  tion  upon  still  other  indictments, 

it  was  said  that  it  would  be  a  fraud  '  Supra,  §  441. 

upon  the  court  and  an  obstruction  of  *  Whart.  Confl.  of  L.  §  938. 
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A  federal  pardon,  therefore,  cannot  remove  penalties  imposed  by 
a  State  coart.* 

The  question  of  removal  of  disability  of  witnesses  by  pardon  is 
discussed  in  another  volume.' 

1  See  Hunter,  ez  parte,  2  W.  Va.     (Tenn.)  569.     But  see  Jones  v.  Board, 
122 ;    Ridlej   v.    Sherbrook,   3   Cold.    56  Miss.  766. 

•  Whart.  Crim  Et.  $  865. 
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PLEADING   AND   PRACTICB. 


[chap.  IX. 


CHAPTER  IX: 

PRESENCE  OP  DEFENDANT  IN  COURT. 


Defendant's  appearance  must  be  in  per- 
son, §  510. 

In  felonies  most  be  in  custody,  §  540  a. 

Right  may  be  waited  In  misdemeanors  of 
nature  of  civil  process,  §  541. 

In  such  cases  waiver  may  be  by  attorney, 
§542. 

Removal  of  defendant  for  turbulent  con- 
duct does  not  militate  against  rule, 
§548. 

Involuntary  Illness  not  a  waiver,  §  544. 


Presence  essential  at  arraignment  and 
empanelling,  §  545. 

Also  at  reception  of  testimony,  §  546. 

Also  at  charge  of  court,  §  547. 

But  not  at  making  and  arguing  of  mo- 
tions, §  548. 

Presence  essential  at  reception  of  verdict, 
§549. 

And  at  sentence,  §  550. 

Presence  presumed  to  be  continuous, 
§551. 


§  540.  In  trials  for  cases  in  which  corporal  panishment  is  as- 
Defend-  signed,  the  defendant's  appearance  must  ordinarily  be  in 
ant's  ap.  person,  and  must  so  appear  on  record.^  There  can  be  no 
must  be  judgment  of  conviction  taken  bj  default.'  Nor  does  the 
in  person,  necessity  for  the  defendant's  presence  cease  with  the 
opening  of  the  case.  Absence  on  his  part  during  the  trial,  unless 
the  absence  be  necessary  and  temporary,'  will  be  ground  for  a  new 
trial ;  and  the  fact  that  the  presence  does  not  appear  on  record  is 
ground  for  writ  of  error.* 

1  That  a  court  may  amend  its  record  State  v,  Johnson,  35  La.  An.  208 ;  Mar- 

during  term  to  show  this,  see  Johnson  tin  v.  State,  41  Ark.  364.  But  a  formal 

V,  Com.,  115  Penn.  St.  369.  averment  of  defendant's  presence  dur- 

'  Dunn  v»  Com.,  6  Barr,  387 ;  Ham-  ing  trial  is  not  necessaiy,  when  it  oan 

11  ton  V,  Com.,  16  Penn.  St.  121 ;  Sperry  be  inferfred  from  the  record.    Lawrence 

V.  Com.,  9  Leigh,  623 ;  Brooks  v.  People,  v.  Com.,  30  Grat.  845. 
88  111.  327 ;  Scaggs  v.  State,  8  S.  &  M.        «  Never  has  there  heretofore  been 

722 ;  State  v.  Cross,  27  Mo.  332 ;  Glad-  a  prisoner  tried  for  felony,''  said  a  late 

den  t7.  State,  12  Fla.  562 ;  and  other  eminent  Judge,  **  in  his  absence.    No 

cases  cited,  §  875.  precedent  can  be  found  in  which  his 

*  Absence  bj  a  prisoner  for  five  min-  presence  is  not  a  postulate  of  everj 
ntes  in  answering  a  telegram  while  part  of  the  record.  He  is  arraigned  at 
his  counsel  was  cross-examining  a  wit-  the  bar ;  he  pleads  in  person  at  the 
ness  is  held  not  to  vitiate  the  trial,  bar ;  and  if  he  is  convicted,  he  is  asked 
People  V,  Bragle,  88  N.  T.  585.  at  the  bar  what  he  has  to  saj  whj 

*  See  infra,  §§   540  a,  et  seq,,  875 ;  Judgment  should  not  be  pronounced 
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CHAP.  IX.]  PRESBNOB  OF  DEFENDANT  IN  COURT.  [§  540  a. 

In  misdemeanors,  as  will  presently  be  seen,  this  right  may  be 
waived  in  cases  in  which  no  corporal  punishment  is  imposed.  In 
felonies,  or  cases  involving  corporal  punishment,  it  can  ordinarily 
neither  be  waived  nor  dispensed  with.^ 

§  540  a.  In  felonies   and   high   misdemeanors,  the   defendant, 
though  previously  on  bail,  is  in  custody  when  the  trial 
opens.     His  bail  bring  him  to  court,  and  their  duty  is  ^£°|^"* 
then  discharged ;'  though  in  offences  of  a  lighter  grade,  custody  at 
where  the  punishment  is  not  necessarily  corporal,  this 
strictness  is  not  exacted.*    If  violent  and  obstreperous,  or  if  escape 
be  threatened,  a  defendant  may  be  placed  in  shackles  during  trial.^ 
Such  restraint,  however,  should  not  be  imposed  except  in  cases  of 
immediate  necessity,'  and  where  it  appears,  without  such  necessity, 
by  the  record,  there  will  be  a  reversal/    The  usual  position  of  a 
prisoner  is  at  the  bar,  or  in  the  ^^  dock,"  as  it  is  sometimes  called.^ 

against  him.    These  things  are  matters  request  shall  be  in  writing,  and  entered 

of  substanoe,  and  not  peculiar  to  trials  on  the  journal  of  the  court/'   See  Rose 

for  murder ;  thej  belong  to  every  trial  v.  State,  20  Ohio,  31 ;  Laws,  vol.  66,  p. 

for  felony  at  the  common  law,  because  307.     In  Arkansas  a  similar  statutory 

the  mitigation  of  the  punishment  does  provision  exists.    Sweeden  v.  State,  19 

not  change  the  character  of  the  crime. "  Ark.  205. 

Gibson,  C.  J.,  in  Prine  v.  Com.,  18  >  Reardon  t;.  State,  44  Ark.  331 ; 
Penn.  St.  104,  as  quoted  and  adopted  Smith  v.  People,  8  Col.  457. 
by  Williams,  J.,  in  Doughertys.  Com.,  <  R.  v.  Simpson,  10  Mod.  248  ;  R.  v. 
69  Penn.  St.  286.  See,  to  same  effect,  Douglass,  C.  &  M.  193 ;  People  v,  Beau- 
Hooker  V.  Com.,  13  Grat.  763 ;  State  v.  champ,  49  Cal.41 ;  People  v.  V^illiams, 
Craton,  6  Ired.  164 ;  Dyson  v.  State,  26  59  Cal.  674. 
Miss.  362 ;  Rolls  v.  State,  52  Miss.  391.  ^  Infra,  §  541 ;   R.  v.  Carlile,  6  C.  & 

In  Massachusetts,  by  statute,  ''no  P.  636. 

person  indicted  for  a  felony  shall  be  *  See  Burn's  Just.  tit.  Arraignment, 

tried  unless  personally  present  during  Talf.  ed. ;  Kel.  8 ;  Cent.  L.  J.  Aug.  16, 

the  trial ;  persons  indicted  for  smaller  1878  ;  13  Cent.  L.  J.  426 ;  Poe  v.  State,  • 

offences  may,  at  their  own  request,  by  10  Lea,  673 ;  Faire  v.  State,  58  Ala.  74 ; 

leave  of  the  court,  be  put  on  trial  in  Lee  v.  State,  51  Miss.  566. 

their  absence',  by  an  attorney  duly  au-  ^  State  t^.  Kring,  1  Mo.  Ap.  438 ;  S. 

thorised  for  the  purpose."    Gen.  Stat.  C,  64  Mo.  591.    See  R.  t^.  Rogers,  3 

c.  172,  §  8.  Burr,  1812 ;   People  v.  Harington,  42 

In  Ohio,  by  statute,  ''  no  person  in-  Cal.  165. 

dieted  for  a  felony  shall  be  tried  unless  ^  Torr  v,  Kelly,  2  New  Mexico,  297 ; 

personally  present    during  the  trial,  though  see  Poe  v.  State,  10  Lea,  673. 

Persons  indicted  for  misdemeanor  may,  ^  R.  v.  Rgan,  9  C.  &  P.  485  ;   R.  v, 

at  their  own  request,  by  leave  of  court,  Suletta,  1  C.  &  E.  225  ;   1  Cox  C.  C. 

be  put  on  trial  in  their  absence.    The  20. 
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§  541.]  PLBADIKG  Ain>  PRAGTICB.  [CHAP.  IX. 

§  541.  As  to  arraigDment  and  plea,  the  defendant  can  waive  the 
Ri  ht  may  ^&^^  ^  ^^  present,  it  has  been  ruled,  in  such  misde- 
be  waived  meanors  as  partake  of  the  nature  of  civil  process,  or  in 
meanoreof  which  the  punishment  is  not  necessarily  corporal,  in 
of  dvii^^^^  which  cases  he  can  appear  and  plead  by  attorney,  and 
process.  even  be  absent  during  trial.*  But  this  privilege  will  not 
be  allowed  in  cases  where  the  court  is  not  satisfied  that  imprison- 
ment will  not  in  any  case  be  part  of  the  sentence.'  And  so  far  as 
concerns  presence  in  court  during  trial,  there  is  a  strong  line  of 
authority  to  the  effect  that  such  a  waiver  will  not  be  held  good  in 
capital  cases.' 

1  Infra,  §  701 ;  U.  S.  v.  Shepherd,  1  31 ;    State  v.  Jeokins,  84  N.  C.  812 ; 

Hagh,  520;   U.  S.  v.  Mayo,  1  Cart.  C.  Prine    r.   Com.,    18    Penn.   St.    103; 

C.  433 ;  n.  S.  V.  SanloB,  5  Blatch.  U.  Jackson  t;.  Com.,  19  Qrat.  656  ;   Com. 

S.  104 ;   Tracy,  ex  parte,  25  Vt.  93 ;  v.  Cmmp,  1  Va.  Cas.  172 ;  People  v. 

Lynch  v.  Com.,  88  Penn.  St.  189  ;  Price  Ebner,  23  Cal.  158  ;   Warren  v.  State, 

V.  Com.,  33  Grat.  819  ;  Tarpin  v.  State,  19  Ark.  214 ;  Bridges  v,  SUte,  38  Ark: 

80Ind.  148;Bloomingtont;.Hei]and,67  510;   Owen  r.  State,  38  Ark.  512 ;   No- 

111.  278 ;  People  v.  Ebner,  23  Cal.  158 ;  maque  v.  People,  Breeee,  109.    Infra, 

Martin  v.  SUte,  40  Ark,  364 ;  and  see,  §  876.    See  Martin  v.  SUte,  41  Ark. 

as  indicating  a  wider  range,  Sahlinger  364. 

».  People  102  111.  241.    In  People  v.        •  Whart.  Crim.  Law,  9th  ed.  §  144, 

Higgina,  59  Cal.  557,  the  coart  held  citing  Smith  v.  Com.,  14  S.  &  R.  69. 

that  sach  a  flight  was  ground  for  dis-  Under  Kansas  statutes  there  can  be 

charging  the  jury.  On  the  general  ques-  generally  no  waiver,  SUte  v.  My  rick, 

tion  of  waiver  by  misconduct,  see,  also,  38  Kan.  238.     In  Hopt  v.  UUh,  110 

State  V.  Reckards,  21  Minn.  47 ;  Doug-  U.  S.  574.   Harlan,  J.  gave  the  opinion 

lass  V.  State,  3  Wis.  820 ;  State  v.  Epps,  of  the  court  as  follows  : — 
76  N.  C.  55  ;  €ook  v.  State,  26  Ga.  593 ;        <«  We  are  of  opinion  that  it  was  not 

State  V.  Hughes,  1  Ala.  (N.  S.)  657  ;  within  the  power  of  the  accused  or  his 

Dixon  V.  SUte,  13  Fla.  744 ;  State  v.  counsel  to  dispense  with  the  sUtutory 

White,  19  Kansas,  445 ;  People  v.  Cor-  requirements  as  to  his  personal  pre- 

bett,  28  Cal.  330;  Owen  v.  State,  38  sence  at  the  trial.    The  argument  to 

Ark.  572.  the  contrary  necessarily  proceeds  upon 

As  to  the  constitutional  question  in-  the  ground  that  he  alone  is  concerned 

volved,  see  infra,  §  733.  as  to  the  mode  by  which  he  may  be  de- 

That  the  court  may  refuse  to  sanction  prived  of  his  life  or  liberty,  and  that 

a  waiver,  see  Bridges  v.  State,  38  Ark.  the  chief  object  of  the  prosecution  is  to 

510.  punish   him  for  the  crime   charged. 

<  U.  S.  V.  Mayo,  1  Curt.  C.  C.  433 ;  But  this  is  a  misUken  view  as  well  of 

Tracy,  ex  parte,  25  Vt.  93 ;  State  v.  the  relations  which  the  accused  holds 

Mann,  27  Conn.  281 ;  Maurer  r.  People,  to  the  public  as  of  the  end  of  human 

43  N.  Y.  1 ;  People  r.  Taylor,  3  Denio,  punishment.     The  natural  life,  says 

98,  note;   Com.  v.  Shaw,  1  Crumrine  Blackstone,  *  cannot  legally  be  disposed 

(Pitts.)  492;  Rose  r.  State,  20  Ohio  St.  of   or  destroyed   by  any  individual, 
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CHAP.  IX.]  PRE8BN0B  OF  DEFENDANT  IN  COURT.  [§  544. 

§  542.  On  principle,  the  better  practice  would  be  for  the  defend- 
ant to  appear  in  court  and  ther6  make  the  waiver.^    But  j^  ^^^^ 
it  has  been  held  that  it  is  sufficient  if  he  execute,  in  cases  may 
the  excepted  cases  of  quasi  civil  prosecutions,  a  special  by  attor- 
power  of  attorney  for  this  purpose,  filing  it  in  court.*  °*^* 
In  other  cases  the  waiver  must  be  by  defendant  personally.' 

§  543.  That  a  waiver  may  be  so  implied,  was  held  in  a  trial 
for  perjury,  in  the  United  States  Circuit  Court  for  New  Removal 
York,  where  the  defendant's  conduct  during  a  portion  of  ^^^  ^^  °**' 
the  trial  was  so  violent  that  it  was  necessary  to  remove   tarbuient 
him  from  the  court-room,  and  place  him  in  sequestration.^  does  not 
And  unless  such  a  check  be  applied,  the  defendant,  by   ^aius? 
violent  and  turbulent  conduct,  could  at  any  time  either  '^^®' 
bring  his  trial  to  an  end,  or  compel  its  extension  under  circumstances 
destructive  of  public  decorum.     On  the  same  reasoning  rests  a  case 
already  noticed,  in  which  it  was  held  in  Ohio  that  a  defendant  in  a 
case  of  counterfeiting,  in  which  he  was  under  bail,  could  not  stop 
a  trial  by  running  away  from  the  court.'    And  it  was  held  in  Illi- 
nois, in  1882,  that  where  a  prisoner,  on  trial  for  burglary,  escaped 
from  the  courtroom,  this  was  a  waiver  of  the  privilege,  after  which 
the  court  might  proceed  to  final  judgment  in  his  absence.^ 

§  544.  Involuntary  illness  is  not  to  be  regarded  as  a  waiver  ; 
and  hence,  in  an  English  trial  for  misdemeanor,  where 
the  defendant  was  taken  ill,  and  was  necessarily  removed  ^ir  ^Siness 
from  the  court-house,  the  judge  discharged  the  jury,   ^^^^ 
though  the  defendants'  counsel  consented  to  going  on  in 

neither   by  the  person    himself,  nor  The   right   of  the    court   to   remove 

by  any  other  of  his  fellow-oreatnres,  the    defendant   from    the   court-room 

merely  upon  their  own  authority.'    1  under   such    circumstances    was   dis- 

Bl.  Ck>m.  133."     See  Elick  v,  Torr,  1  cussed  by  me  in  a  note  to  Guiteau's 

Wash.  Ter.  136.  case,  10  Fed.  Rep.  161. 

On  general  doctrine  of  waiver  see  *  Shipp  v.  State,  11  Tez.  Ap.  46. 

infra,  §  2)95,  and  see,  also,  Mlrick  v,  ^  U.   S.   v.   Davis,  6  Blatch.  C.  C. 

People,  S  Col.  440.  464. 

That  temporary  absence  during  ar-  >  Fight  v.  State,  7  Ohio,  180. 

gument  In  non-capital  cases  (counsel  '  Sahlinger  v.  People,  102  111.  241, 

being  present),  does  not  vitiate,  see  citing  Wilson  v.  State,  2  Ohio  St.  319  ; 

State  V.  Paylor,  89  N.  C.  539  ;  State  v.  Rose  v.  SUte,  20  Ohio  St.  33 ;  Holliday 

Sheets,  89  N.  C.  544.  v.  People,  4  Qilm.  Ill;  Hill  v.  State, 

1  See  People  i;.  Petry,  2  Hilt.  523.  17  Wis.  697.   See,  also,  Barton  v.  State, 

*  U.  S.  V.  Mayo,  1  Curt.  C.  C.  433.  67  Ga.  653. 
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§  546.]  PLBADnra  and  praotiob.  [ohap.  ix. 

his  absence.*    It  is  otherwise  as  to  temporary  voluntary  absence 
during  one  of  the  speeches  of  counsel.' 

§  545.  By  the  old  common  law  form,  each  juror  is  required  to 
look  on  the  prisoner  and  the  prisoner  on  the  juryman,  before  the 

juryman  is  sworn.  Nor  can  the  prisoner's  presence  at 
esBenUaf  at  ^^^^  period  be  dispensed  with  or  waived  in  any  cases  in 
menumd  '^^^^^  corporal  punishment  may  be  inflicted.'  Hence  in 
empanel-      felonies  the  record  must  show  defendant  to  have  been 

present  at  the  arraignment,^  and  also  at  the  calling  and 
testing  of  the  jurors.* 

§  546.  The  constitutions  of  most  of  the  United  States,  incor- 

auo  at  re-  P^^^^^'^g  ^^  ^^^^  ^^  ^^^  common  law  principle,  provide 
ception  of  that  the  accused,  in  criminal  cases,  shall  have  a  right  to 
meet  the  witnesses  against  him  face  to  face.  Even 
where  this  rule  is  not  a  part  of  the  fundamental  law  of  the  land, 
it  is  held  obligatory  by  the  courts.'  This  rule,  even  in  capital 
cases,  however,  does  not  exclude  dying  declarations ;  nor  the  testi- 
mony of  deceased  witnesses  previously  taken  on  a  trial  of  the  same 
issue.^  The  defendant,  also,  as  has  been  seen,  may  in  misdemean- 
ors waive  this  privilege  either  expressly  or  by  implication ;  and  in 
California,  even  in  a  murder  case,  it  has  been  held  that  a  defend- 
ant's absence  from  necessity  or  other  strong  reasons,  during  part  of 
a  trial,  was  no  ground  for  reversing  the  sentence,  if  no  prejudice 
arose  to  him  from  his  absence.'    A  defendant,  also,*  may,  to  defeat 

X  R.  V,  Streek,  2  C.  &  P.  413.  •  See  People  r.  Perkins,  1  Wend.  91 ; 

'  SUte  V,  Grate,  68  Mo.  22.  Dougherty  v.  Com.,  69  Penn.  St.  286 ; 

*  Dougherty  v.  Com.,  69  Penn.  St.  Dunn  v.  Com.,  6  Barr,  385 ;  Jackson  r. 
286;  Dann  v.  Com.,  6  Barr,  385  ;  Rolls  Com.,  19  Grat.  656  ;  Andrews  v.  State, 
V,  State,  52  Miss.  391.        .  2  Sneed,  550  ;  State  v.  Hnghes,  2  Ala. 

*  Jacobs  V.  Com.,  5  S.  &  R.  315;  102;  Sute  v.  Cross,  27  Mo.  332;  State 
Hall  V.  State,  40  Ala.  698 ;  State  v.  v.  Smith,  90  Mo.  57 ;  People  o.  Kohler, 
Jones,  61  Mo.  232 ;  Dodge  o.  People,  4  5  Cal.  72.  In  State  v.  Greer,  22  W. 
Neb.  220.  See,  however.  Tattle  v.  Va.  546,  it  was  held  that  snoh  absence 
State,  6  Baxt.  556.  In  Texas  this  is  was  not  made  less  fatal  by  reading  the 
limited  to  capital  cases.  Nolan  v.  State,  testimony  to  him  and  telling  the  jury 
8  Tex.  Ap.  585  ;  Grisham  v.  State,  19  to  disregard  all  done  in  his  absence. 
Tex.  Ap.  604.  '  Whart.  Cr.  Ev.  §§  227,  277. 

s  Hopt  V.  Utah,  110  U.  S.  545  ;  SUte  '  People  v.    Bealoba,  17  Cal.   389. 

V.  Sntfln,  22  W.  Va.  771.    As  to  plead-  And  see  U.  S.  r.  Santos,  5  Blatch.  C. 

ing  not  guilty  in  defendant's  absence  C.  104 ;  Rutherford  v.  Com.,  78  Ky.. 

by  his  attorney,  see  State  v,  Jones,  70  639. 

Iowa,  505.  The  defendant's  abseuoe  from  the 
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CHAP.  IX.]  PBESEKCB  OF  DEFENDANT  IN  COURT.  [§  548. 

a  motion  for  a  continuanoe,  agree  to  accept  the  statement  of  an 
absent  witness  as  if  it  were  proved.^  But  ordinarily  no  testimony 
should  be  taken  in  the  defendant's  absence.  Even  if  the  jury  go  to 
view  the  place  of  the  crime,  he  should  be  present.' 

§  647.  It  is  clear  that  the  defendant  must  be  present  at  the 
charge  of  the  court.'    Even  where,  after  the  jury  had   ^^^  ^^ 
retired  to  deliberate  upon  their  verdict,  they  returned  charge  of 
into  court  and  asked  certain  questions  of  the  court  as  to 
what  had  been  the  evidence  on  particular  points,  to  which  the  court 
replied,  giving  the  information  requested  in  the  defendant's  absence, 
it  was  held  that  this  was  error,  for  which  the  conviction  must  be  re- 
versed,^ and  this  though  defendant's  counsel  were  present.'^ 

§  548.  Presence  at  the  making  and  arguing  of  motions  cannot  be 
exacted  as  an  absolute  rule,  as  there  are  some  cases —  Presence 
e.  g.y  motions  to  bring  the  prisoner  into  court — ^which  pre-  ™°<iS!^^ 
suppose  his  absence,  and  other  cases,  such  as  motions  of  making 
course,  in  which  to  require  his  presence  would  be  pro-  ing  of 
ductive  of  great  inconvenience,  and  might  work  some-   ™**'***°** 
times  prejudicially  to  himself.'    In  misdemeanors  in  which  the  pun- 
ishment is  not  corporal,  it  is  clear  that  such  presence,  even  as  to 
motions  for  new  trial,  is  not  necessary.^     And  in  the  higher  order 

court-room  for  a  few  moments  on  basi-  was  not  error  where  no  prejadice  was 

ness  does  not,  nnder  the  New  York  shown. 

statute,  Titiate  the  proceedings.    Peo-  *  Maurer    v.    People,  43  N.  Y.   1 ; 

pie  t;.  Bragle,  88  N.  Y.  585;  S.  C,  26  Wade  v.  State,  12  Oa.  25;  State  v. 

Hun,  378.    As  to  temporary  absence  of  Davenport,  33  La.  An.   231 ;   though 

defendant  during  argument,  see  State  see  Jackson  r.   Com.,   19  Grat.  656. 

V.  Paylor,  89  N.  C.  639.  Infra,  §  830. 

'  InA:a,  §  59£.    See  State  v.  Poison,  In  Ohio,  however,  it  has  been  ruled 

29  Iowa,  133,  as  to  consent  curing  re-  not  to  be  ground  for  new  trial  that  the 

oeption  of  evidence  from  a  former  trial,  court,  in  the  absence  of  the  parties, 

and  People  o.  Murray,  52  Mich.  288,  sent  a  copy  of  the  statutes  of  the  State 

as  to  consent  to  receiving  depositions,  to  the  jury,  calling  their  attention  to 

And  see  Mirick  r.  People,  8  Col.  440.  particular  sections.    Gandolfo  v.  State, 

'  Infra,  §   707.    See  Rutherford  v.  11  Ohio  St.  114 ;  and  see  State  v.  Pike, 

Com.,  78  Ey.  639.  65  Me.   Ill ;    and  cases  cited   infra, 

s  Jackson  v.   Com.,   19   Orat.    656  ;  §  830. 

State  V.  Blackwelder,  1  PhiUips  (N.  ^  Bonner  v.  State,  67  Ga.  510. 

C),   38 ;  Wade  r.   State,  12  Ga.  25 ;  "  See  Godfreidson  t\  People,  88  111. 

Wilt  r.  State,  5  Cold.  11 ;  People  r.  284 ;  SUte  r.  Elkins,  63  Mo.  159 ;  Hall 

Eohler,  5  Cal.  72.    See  infra,  §§  799,  v.  State,  40  Ala.  698  ;  State  v.  Outs,  30 

830.     In  Meece  v.  Com.,  78  Ey.  586,  it  La.  An.  1155. 

was  held  that  absence  at  part  of  charge  ^  R.  v,  Parkinson,  2  Den.  C.  C.  459. 
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§  549.]  PLBADINQ   AND   PRACTICE.  [CHAP.  IX. 

of  misdemeanors,  and  in  felonies,  the  courts  are  not  now  disposed, 
on  the  hearing  of  motions,  to  insist  on  the  defendant's  presence.^ 
Hence  his  absence  will  not  invalidate  such  proceedings,'  unless  in 
matters  where  his  identification  or  assent  is  required.'  On  the 
making  of  a  motion  for  new  trial  the  defendant  need  not  be  present.^ 

In  motions  for  arrest  of  judgment,  and  in  error,  the  old  practice 
was  to  require  the  attendance  of  the  defendant.'  In  the  United 
States,  this  presence  has  not  been  generally  required ;'  nor  is  it 
usual  to  exact  it  in  proceedings  in  error  ;^  and  in  England,  at  least 
in  misdemeanors,  appearance  on  proceedings  in  error  will  not  be  re- 
quired, where  it  'appears  that  the  defendant,  who  is  plaintiff  in 
error,  cannot  attend  without  great  inconvenience  and  risk  of  health.' 
But  at  the  decision,  at  least,  of  motions  for  new  trial,  the  defend- 
ant should  be  present.' 

§  549.  In  felonies,  presence  at  verdict  is  essential ;  and  there  have 
been  cases  where  the  courts  have  refused  to  permit  this 
esseDtiai  at  right  to  be  waived.^^  Thus,  a  verdict  of  burglary  was  set 
of  verdict.  ^^^^^  ^^  Pennsylvania,  when  it  was  taken  in  the  defend- 
ant's absence,  although  his  counsel  waived  his  right  to  be 

1  Jewell  V.  Com.,  22  Pexm.  St.  94;  R.  i;.  bat  see,  as  requiring  presence,  State  v. 
Boltz,  8  D.  &  R.  65 ;  5  B.  &  C.  334 ;  R.    Hoffman,  78  Mo.  250. 

V.  HoUingberry,  6  D.  &  R.  344 ;  4  B.  &  ^  Clark  v.  People,  1  Park.  C.  R.  360 ; 

C.  329  ;  People  v.  Van  Wyok,  2  Caines,  Donellj  v.  State,  2  Dutch.  464,  601 ; 

333 ;  though  see  R.  v.  Caudwell,  17  Q.  State  v.  Bnhs,  18  Mo.  319.    Waiver  will 

B.  503 ;  R.  v.  Scullj,  1  Ale.  &  Napier,  be  presumed  from  attendance  of  counsel 

262  ;  Epps  t;.  State,  102  Ind.  539 ;  State  without  objection  to  the  defendant's 

i;.  Clark,  32  La.  An.  558 ;  infra,  §  892.  absence.    State  v,  David,  14  S.  C.  428. 

2  Com.  V.  Costello,  121  Mass.  371 ;  *  Murray  v.  R.,  3  D.  &  L.  100 ;  7  Q. 
State  r.  Harris,  34  La.  An.  118 ;  and  B.  700.  That  the  defendant  need  not 
see  Com.  v.  Andrews,  97  Mass.  543 ;  be  required  to  be  present  on  the  argu- 
Anon.,  31  Me.  592.  But  see,  contra^  ment  of  motions  for  new  trials  and  in 
Hooker  v.  Com.,  13  Grat.  763 ;  Long  i;.  arrest,  see  People  v.  Vail,  6  Abb.  (N. 
State,  52  Miss.  23.  T.)    Sel.  Ca.  206 ;    57  How.  Pr.  81 ; 

'  See    Simpson   v.   State,   56    Miss.  State  v.  Jefooat,  20  S.  C.  383, 

295 ;  Rothschild  v.  State,  7  Tex.  Ap.  *  Berkley  v.  SUte,  4  Tex.  Ap.  122 ; 

519.  see  Griffin  v.  State,  34  Ohio  St.  299. 

^  State  I*.  Lewis,  80  Mo.  110.  That  this  is  necessary  in  capital  cases, 

s  R.  V,  Spragg,  2  Burr.  930 ;  1  W.  see   Simpson   v.   State,  56  Miss.  267. 

Black.  209.  That    the  right  may  be  waived,  see 

s  See  People  v.  Ormsby,  48  Mich.  494;  State  r.  Somnier,  33  La.  An.  237. 

Territory  v.  Young,  2  New  Mexico,  93  ;  »  Supra,  §  541 ;  infra,  §§  733,  747 ; 

Green  v.  People,  3  Col.  68. 
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CHAP.  IX.]  PRBSSNCB  OV  DBVENDAKT  IK  OOURT.  [§  549. 

present.^  Where,  however,  the  defendant,  b^ing  out  on  bail,  happens 
to  be  voluntarily  absent  for  a  few  moments,  during  which  time  the  jury 
come  in  and  render  their  verdict,  his  counsel  being  present,  it  has 
been  held,  and  not  without  reason,  that  such  inadvertence  is  not 
ground  for  a  new  trial ;'  and  so  where  the  defendant  escapes  as  the 
jury  is  coming  in.'  On  the  other  hand,  when  the  defendant  is  a  pris- 
oner in  custody  of  the  court,  absence  during  rendition  of  the  verdict, 
without  waiver,  vitiates  the  proceedings,  since  his  absence  is  not 
under  such  circumstances  to  be  regarded  as  voluntary.^  And  in 
fact  this,  as  we  have  seen,  is  exacted  by  the  common  law  form, 
which  requires  the  jury  to  look  on  the  prisoner  and  the  prisoner  to 
look  on  the  jury,  when  the  verdict  is  rendered.  If  the  verdict  in  a 
case  of  felony  is  taken  in  the  defendant's  absence  thb  is  a  mistrial, 
but  does  not,  in  felonies  not  capital,  entitle  the  defendant  to  a 

1  Prine  v.  Com.,  IS  Penn.  St.  IDS  ;  In  QeorgUt  it  is  held  that  ordinarily 

Dougherty  v.  Com.,  63  Penn.  St.,  386 ;  the  record  need  not  show  presence. 

Jackson  v.  Com.,  19  Grat.  656;  Andrew  Smith  v.  State,  59  Oa.  514;  Smith  v. 

V.  State,  2  Sneed,  550;  Smith  v.  State,  State,  60  Ga.  430. 

51  Wis.  615.  s  SUte  r.  Kelly,  97  N.  C.  404.    See 

<  U.  S.  V.  Santos,  5  Blatch.  C.  C.  104  snpra,  §  540. 

(see,  as  to  misdemeanors,  Sawyer  o.  '  R.  v.  Doke,  Holt,  299 ;  1  Salk.  400 ; 

Joiner,  16  Vt.  497)  ;  People  v,  Stephen,  State  o.  Harlbnt,  1  Root,  90 ;  People  r. 

19  N.  Y.  549 ;  Holmes  v.  Com.,  25  Penn.  Winchell,  7  Cow.  521 ;  Tabler  v.  SUte, 

St.  221 ;  Barton  o.  State,  67  Ga.  653 ;  34  Ohio  St.  127  (but  see  Fight  v.  State, 

Hill  V,  SUte,  17  Wis.  675 ;   State  r.  7  Ohio,  180)  ;  SUte  v,  Hughes,  2  Ala. 

Yanghan,  29  Iowa,  286.    As  doubting,  102 ;  Cook  r.  SUte,  60  Ala.  39  ;  Stnbbs 

see  R.  V.  Streek,  2  C.  &  P.  413 ;  and  v.  SUto,  49  Miss.  716 ;  SUto  r.  Cross, 

see  supra,  §  540.  27  Mo.  332  ;  SUte  v.  Braunsohwieg,  36 

In  Lynch  v.  Com.,  88  Penn.  St.  189,  Mo.  397  (under  sUtute)  ;  SUU  v.  Muir, 

it  was  held  that  where  a  prisoner  on  32  Kan.  481 ;  8UU  v.  Ford,  30  La.  An. 

trial  for  larceny  who  is  out  upon  bail  311 ;  SUU  v.  Bailey,  30  La.  An.  326 ; 

has  been  present  during  the  entire  trial,  Clark  v,  SUU,  4  Humph.  254 ;  StaU  v, 

but  Yoluntarily  absenU  himself  Just  France,  1  Tenn.  434. 

before  the  bringing  in  of  the  Terdict,  it  That  the  absence  of  one  defendant 

is  not  error  for  the  court,  haying  had  does  not  preclude  a  Terdict  against  a 

the  prisoner  called,  to  receive  the  ver-  defendant  who  is  present,  see  supra, 

diet  and  senUnce  the  prisoner  without  §  313  ;  SUte  v.  Bradley,  30  La.  An. 

first  haying  him  brought  in.  Pt.  I.  326. 

It  has  been  held  in  Virginia  that  As  U  absence  of  counsel,  see  LatssiUr 

presence  is  not  necessary  when  the  v.  StaU,  67  Ga.  739. 

jury  is  brought  into  court,  during  iU  As  to  sealed  yerdict,  see  infra,  §  740 ; 

deliberation,  as  a  mere  matUr  of  form,  and  see,  also,  supra,  §  540. 
Lawrence  v.  Ck»m.,  30  Grat.  845. 
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§  550.]  PLEADING  AND  PBAGTIGB.  [OHAP.  IX. 

discharge.^  And  in  some  States  this  is  the  case  even  in  capital 
cases.* 

The  better  view  is  that  in  capital,  if  not  in  all  felonies,  the  record 

must  show  that  the  defendant  was  present  at  trial,  verdict,  and 

sentence,'  though  as  to  misdemeanors  less  strictness  is  insisted  on.^ 

§  550.  Absence  of  the  defendant  is  not  permitted  at  sentence  in 

any  case  punishable  corporally.*  Where,  however,  the 
^ntence.      offence  is  a  misdemeanor,  partaking  of  the  nature  of  a 

civil  process,  and  where  the  punishment  is  simply  a  fine, 
such  absence,  the  defendant  being  under  recognizance  to  submit  to 
the  sentence  of  the  court,  has  been  allowed.* 

1  State  r.  Jenkins,  84  N.  C.  812 ;  in  Illinois,  if  a  prisoner  escapes  Jnst 

snpra,  §  518.  before  verdict,  this  does  not  interfere 

>  Snpra,  §  507 ;  State  t;.  Conkle,  16  with  the  Terdict  being  taken.     Sah- 

W.  Va.  736.  linger  v.   People,  102  III.  241.    See, 

*  Dunn  v.  Com.,  6  Barr,  385 ;  Dongh-  also,  Barton  v.  State,  67  Ga.  633. 
erty  v.  Com.,  69  Penn.  St.  286  ;  Nolan  ^  State  v.  Hnrlbut,  1  Root,  90 ; 
V.  State,  55  Ga.  521 ;  Sylvester  v.  State,  Dougherty  i;.  Com.,  69  Penn.  St.  286 ; 
71  Ala.  17  ;  Stubbs  v.  State,  49  Miss.  Peters  v.  SUte,  39  Ala.  681 ;  Stnbbs  t;. 
716  ;  Rolls  V.  State,  52  Miss.  391 ;  State  SUte,  49  Miss.  716  ;  Rolls  v.  SUte,  52 
V,  Davenport,  33  La.  An.  231 ;  Hartigan  Miss.  391 ;  see  Waterman,  ex  parte,  33 
V,  Terri.,  1  Wash.  Terr.  447.  Infra,  Fed.  Rep.  29.  See  People  v.  Sprague, 
§§  741,  906.  See,  however.  Smith  r.  54  Cal.  92;  and  apparently  contra, 
State,  60  Ga.  430  ;  State  v,  Collins,  33  Price  v.  Com.,  33  Grat.  819. 

La.  An.  152.  But  if  present  when  the  verdict  is 

*  Stephens  v.  People,  19  N.  T.  549  ;  returned,  but  absent  when  sentence  is 
Holmes  v.  Co.,  25  Penn.  St.  221 ;  State  pronounced,  he  is  not  entitled  to  a  new 
V.  Craton,  6  Ired.  164 ;  Grimm  v.  Peo-  trial,  but  only  to  a  new  sentence.  If 
pie,  14  Mich.  300.  the  former  judgment  is  reversed  on 

In  those  States  and  in  those  cases  in  error  for  the  prisoner's  absence,  he  is 

which  there  is  no  constitutional  bar,  simply  remanded  for  sentence  acoord- 

the  setting  aside  the  verdict  for  this  ing  to  law.    Cole  v.  State,  5  £ng.  318  ; 

cause  does  not  interfere  with  a  retrial.  Kelly  v.  State,  3  Sm.   &   Mar.  51 8 ; 

People  v.  Perkins,  1  Wend.  91 ;  State  Cent.  L.  J.  Jan.  25,  1878.    And  see 

V.  Hughes,  2  Ala.  102 ;    Younger  v.  Lynch  v.  Com.,  88  Penn.  St.  189,  cited 

State,  2  W.  Va.  579.  supra. 

But  a  verdict  rendered  in  a  felony  ®  R.    v,   Templeman,    1    Salk.    55; 

when  prisoner  is  not  in  court,  and  a  Duke's  case.  Holt,  399  ;  R.  o.  Constable, 

consequent  discharge  of  jury,  works  in  7  D.  &  R.  663  ;  R.  v.  Bolts,  8  D.  &  R. 

capital  cases  an  acquittal  of  the  defend-  663  ;  5  B.  &  C.  334 ;  U.  S.  v.  Mayo,  1 

ant.    Cook  v.  State,  60  Ala.  39.  Curt.  C.  C.  435  ;    Son  v.   People,  12 

In  Texas,  defendant's  presence  is  by  Wend.    344 ;    People  ».  Winchell,   7 

statute  not  necessary  in  misdemeanors.  Cow.  525 ;  Hamilton  v.  Com.,  16  Penn. 
Gage  V.  State,  9   Tez.   Ap.  259;  see*  St.  129;  Hughes  i^.  State,  4  loWa,  354 ; 

Mapes  V.  State,  13  Tez.  Ap.  85.    And  Price  t;.  SUte,  36  Miss.  531 ;  Canada  t7. 
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CHAP.  IX.]     PBBSBNOB  OV  DEFENDANT  IN  COURT. 


[§  551. 


§  551.  When  the  record  shows  that  the  defendant  was  in  court 
at  the  opening  of  the  session,  the  presumption  is  that  he 
continued  in  court  during  the  entire  day.^    And  this  pre-  presumed 
sumption  has  been  extended  to  the  whole  trial.*  ^ntinuous. 


Com.,  9  Dana,  304 ;  HoUiday  v.  People, 
4  Gilm.  Ill ;  Warren  v.  State,  19  Ark. 
214. 

»  Wliart.  Crim.  Er.  §§  816,  829 ; 
Kie  r.  U.  S.,  27  Fed.  Rep.  351 ;  State 
V,  Lewis,  69  Mo.  92. 

«  CluveriuB  v.  Com.,  81  Va.  787; 
Speer  v.  State,  69  Ala.  159 ;  Folden  v. 
State,  13  Neb.  328 ;  Iryin  v.  State,  19 


Fla.  872 ;  State  v.  Cartwright,  13  R.  I. 
193 ;  People  v.  Sing  Lam,  61  Cal.  538 ; 
People  V.  Sing  Jang,  70  Cal.  469; 
Territory  w.  Yarberry,  2  New  Mex.  391. 
See  infra,  §  875.  That  presence  may 
be  inferred  from  the  averment  that  the 
prisoner  was  remanded,  see  Claverias 
p.  Com.,  81  Va.  787. 

897 


§  554.] 


PLBADING  AND  PBAOTIOB. 


[CHAP.  X. 


CHAPTER  X- 


COUNSEL. 


I.  Counsel  for  Prosecutiok. 

Prosecuting  attorneys  may  employ 
associates,  §  555. 

Prosecuting     attorney     occupies 
semi-Judicial  post,  §  556. 
II.  Counsel  for  Dbfenob. 

Defendants  entitled  to  counsel  by 
Constitution,  §  557. 

Counsel,  if  necessary,  may  be  as- 
signed by  court,  §  55S. 

Such  counsel  may  sue  county  for 
their  fees,  §  550. 
m.  Duties  of  Counsel. 

Order  and  length  of  speeches  at 
discretion  of  court,  §  560. 

Prosecuting  attorney  not  to  open 
confessions  or  matter  of  donbt- 
ftd  admissibility,  §  561. 

Counsel  on  both  sides  should  be 
candid  in  opening,  §  562. 

Opening  speeches  not  to  sum  up, 
§563. 

Examination  of  witnesses  at  dis- 
cretion of  court,  §  564. 

Prosecution  should  call  all  the 
witnesses  to  the  guilty  act, 
§565. 

When  notice  of,  must  be  given  to 
defendant,  §  565  a. 


Order  of  testimony  discretionary 
with  court,  §  566. 

Impeaching  testimony  may  be  re- 
stricted, §  567. 

Witness  to  see  writiogs  before 
cross-examination,  §  568. 

Witnesses  may  be  secluded  from 
court-room,  §  669. 

Defendant's  opening  to  be  re- 
stricted to  admissible  evidence, 
§570. 

Reading  books  is  at  discretion  of 
court,  §  571. 

Counsel  may  exhibit  mechanical 
evidence  in  proof,  §  572. 

If  defendant  offers  no  evidence, 
his  counsel  closes,  §  578. 

Otherwise  when  he  offers  evidence, 
§574. 

Defendants  may  sever,  §  575. 

Priority  of  speeches  to  be  de- 
termined by  court,  §  576. 

Misstatements  not  ground  for  new 
trial  if  not  objected  to  at  time, 
§577. 

Ordinarily  counsel  are  not  to  aigae 
law  to  Jury,  §  578. 

Party  may  make  statement  to  juiy, 
§579. 


I.   COUNSEL  FOR  THE  PROSECUTION. 

§  554.  The  positioD  of  the  prosecuting  attorney,  in  reference  to 
the  inception  and  direction  of  prosecutions,  has  been  already 
noticed.^  It  has  been  seen  that  his  sanction  is  essential,  either  ex- 
pressly or  by  implication,  to  the  inception  of  all  prosecutions. 

His  power  as  to  a  nolle  prosequi  has  also  been  previously  dis- 
cussed.' 


>  See  supra,  §§  354,  355. 
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OHAP.  X.]  COUKSXL  FOR  PROSECUTION.  [§  555. 

§  555.  The  right  of  the  prosecuting  oifioer  to  avail  himself  of  the 
assistance  of  associates  cannot,  under  ordinary  circam-  pro^^^^ 
stances,  be  questioned.  To  impose  such  a  restriction  ing  officers 
would  be  an  absurdity,  since  there  are  few  cases  in  pioyaMo- 
which  counsel,  with  practice  as  large  as  that  of  most  ^^*^* 
prosecuting  attorneys,  are  not  compelled  to  avail  themselves,  at 
least  in  the  preparation  of  briefs,  of  extrinsic  professional  aid.  We 
have,  in  addition,  to  observe  that  most  prosecutions  represent  com- 
plex interests,  to  each  of  which  may  be  properly  awarded  a  distinct 
representative,  provided  always  that  such  representative  acts  in 
subordination  to  the  constituted  officer  of  the  law.  According  to 
the  prevalent  American  practice,  the  prosecuting  attorney  for  a 
county  is  appointed  by  the  county ;  but  there  are  many  cases  in 
which  the  attorney-general  of  the  State  may  properly  apply  for 
permission  to  attend,  to  watch  the  interests  of  the  State  ;  and  others 
in  which  a  like  privilege  may  be  claimed  by  the  legal  representative 
of  the  United  States.  It  is  hard  also  to  see  how,  where  there  is  a 
distinct  prosecutor,  with  his  own  particular  injuries  to  redress  or 
future  protection  to  secure,  the  prosecuting  attorney  can  refuse  to 
permit  such  prosecutor  to  be  represented  by  counsel  at  the  trial, 
however  strictly  it  may  be  necessary  to  lay  down  the  rules  by  which 
such  counsel  are  to  be  governed.  Of  course  this  is  not  of  right,  but 
by  the  courtesy  of  the  prosecuting  attorney ;  yet  cases  can  well  be 
imagined  in  which  a  prosecuting  attorney  might  incur  heavy  re- 
sponsibility by  rejecting  such  aid.  In  the  practice  of  the  courts, 
however,  this  aid  is  rarely  declined,  though  the  prosecuting  attorney 
always,  as  a  public  officer,  reserves  to  himself  the  direction  of  the 
case.  And  this  practice  has  been  repeatedly  sanctioned  by  the 
courts.* 

1  U.  8.  V.  Hanwaj,  2  Wall.  Jr.  139 ;  v.  Mangrnxi,  35  La.  An.  619  ;  State  o. 

Com.  V.  Soott,  123  Mass.  122 ;    Com.  v.  Hayes,  23  Mo.  287 ;  State  v.  Shark,  72 

Williams,  2  Cash.  582 ;  Com.  v,  R.  R.,  Mo.  37   (under  statute)  ;  Jarnagin  v. 

15  Gray,  447 ;  Webster's  ease,  Semis's  State,  10  Yerg,  529  ;   Siebert  v.  State, 

report ;  Rnsh  v.   Cavenaugh,  2  Barr,  95   Ind.  471 ;   State  v.  Fitzgerald,  49 

187;  Hopper  v.  Com.,   6  Qrat.   684;  Iowa,   260;    State  v.  Montgomery,  65 

Griffin  v.  State,  15  Ga.  476 ;  Williams  Iowa,  483 ;    Bradshaw  v.  People,  17 

V.  State,  69  Ga.  11 ;  Ward  o.  State,  92  Neb.  147  ;  Rounds  v.  SUte,  57  Wis.  45  ; 

Ind.  269  ;  Bngle  v.  Chipman,  51  Mioh.  People  v.  Blaokwell,  27  Cal.  65 ;  Peo- 

525  ;  Byrd  v.  SUte,  1   How.   (Miss.)  pie  v.  Strong,  46  Cal.  302 ;  People  v. 

247 ;    SUte  v.  Mays,    28    Miss.   706 ;  Murphy,  47  Cal.  103 ;  State  v.  Harris, 

Edwards  u.  SUte,  47  Miss.  581 ;  State  12  Ne^r.  414 ;  see  Lawrenoe  v.  Sute,  50 
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§  556.  A  prosecuting  atiornej  is  a  sworn  officer  of  the  govem- 

ment,  required  not  merely  to  execute  justice,  but  to  pre- 

iu^al^r-      serve  intact  all  the  great  sanctions  of  public  law  and 

"fJs^^mi-     ^^'^rty-     ^^  matter  how  guilty  a  defendant  may  in  his 

judicial        opinion  be,  he  is  bound  to  see  that  no  couTiction  shall 

take  place  except  in  strict  conformity  to  law.^    It  is  the 

Wis.  507.    Barkhead  v.  State,  18  Tez.  and  proper  person,  are,  in  a  large  de- 

Ap.  599 ;  Mclnturf  v.  State,  20  Tez.  gree,  within  the  sound  discretion  of  the 

Ap.  336.    In  People  t;.  Stokes,  N.  Y.  court  below,  by  which  they  must,  in 

Sup.  Ct.  1872,  the  appearance  of  *'  pri-  the  first  instance,  be  decided.'' 

vate'*    counsel  assisting    the   district  In  some  jurisdictions  the  court  is  ap- 

attomej  was  sustained  by  Judge  In-  plied  to  for  the  sanction  of  such  assist- 

graham.     Even  a  statute  forbidding  ance.  Bradshaw  v.  State,  17  Neb.  147 ; 

county  attorneys  from  receiving  fees  Shular  o.  State,  105  Ind.  290 ;  see  State 

from  prosecutors  does  not  preclude  such  r.  Griffin,  87  Mo.  668. 

an  attorney  receiving  as  professional  In  Pennsylvania,  under  the  Act  of 

assistants  counsel  paid  by  the  prosecu-  March  12,  1868,  private  counsel  may 

tion.    State  v»  Wilson,  24  Kan.  189.  be  employed  as  substitutes  for  the  pros- 

In  Maine,  the  practice  is  for   the  ecuting  attorney,  if  the  latter  fails  in 

court,  on  application,  to  appoint  any  his  duty.     As  assistants  to  the  prosecn- 

counsellor  of  the  court  it  may  deem  ting  attorney,  private  counsel  are  con- 

suitable  and  proper,  to  assist  the  at-  stantly  employed, 

torney  for  the  State  ;  and  the  fact  that  In  Texas  it  is  held  that  the  court 

such  counsellor  may  expect  compensa-  may  appoint  any  competent  person  to 

tion  from  private  persons  for  services  assist  or  represent  the  prosecuting  at- 

thus  rendered  will    not   deprive  the  torney,  during  the  latter's  temporary 

court  of  the  power  to  appoint  him.  disability.    State  v.  Oonsales,  26  Tez. 

State  V.  Bartlett,  55  Me.  200.  197.    The  post  to  be  assigned  to  such 

In  Com.  V.  Scott,  123  Mass.  122,  the  counsel  is  for  the  prosecuting  attorney 
Massachusetts  practice  was  stated  to  to  determine,  though  the  order  of  pro- 
be, 'Hha( while,  as  a  general  rule,  the  cedence  is  subject  to  the  discretion  of 
district  attorney,  or  other  prosecuting  the  court.  Jarnagin  v.  State,  ut  sn^fra, 
officer,  should  conduct  the  trial  of  crim-  Infra,  §§  560  et  seq, 
inal  cases,  yet  it  is  within  the  power  of  In  Michigan  private  counsel  are  not 
the  court  in  particular  oases,  in  which  admissible  on  behalf  of  the  proseou- 
from  peculiar  circumstances  the  into-  tion  when  acting  in  the  interest  of  a 
rests  of  public  justice  seem  to  require  client.  People  v.  Hurst,  41  Mich.  328. 
it,  to  appoint  a  counsellor  of  the  court  Evidence  may  be  offered  to  show  prose- 
to  assist  the  public  officer  in  the  trial,  outing  counsel  to  be  specially  retained. 
Com.  V,  Williams,  2  Cush.  582 ;  Com.  Sneed  v.  People,  38  Mich.  248.  And 
V.  Enapp,  10  Pick.  477 ;  Com.  v.  Gibbe,  such  person  may  be  precluded  fhim 
4  Gray,  146 ;  Com.  v.  King,  8  Gray,  acting  as  counsel.  Merster  v.  People, 
501.  And  the  question  whether  the  31  Mich.  99 ;  see  People  v.  Hendiyz, 
circumstances  require   such    appoint-  56  Mich.  319. 

ment,  and  whether  the  person  recom-  ^  See  infra,  §  561 ;  State  v.  San  ford, 

mended  by  the  public  officer  is  a  fit  1  Nott  k  McC.  512 ;  State  v.  Bnby,  61 
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duty,  indeed,  of  all  counsel  to  repudiate  all  chicanery  and  all  appeal 
to  unworthy  prejudice  in  the  discharge  of  their  high  office ;  but 
eminently  is  this  the  case  with  public  officers,  elected  as  represent- 
ing the  people  at  large,  and  invested  with  the  power  which  belongs 
to  official  rank,  to  comparative  superiority  in  experience,  and  to  the 
very  presumption  here  spoken  of,  that  they  are  independent  officers 
of  state.^  Such  officers  are  bound  to  open  carefully  all  the  material 
facts  bearing  on  the  case,  and  to  call  all  material  witnesses  of  the 
litigated  facts ;'  and  to  scrupulously  avoid  all  unfairness  in  the  pre- 
sentation of  the  law.' 

II.   COUNSEL  FOR  DEFBNCB. 

§  557.  In  England,  until  recently,  the  right  of  defendants  in 
criminal  cases  to  be  represented  by  counsel  on  trial  was  Defendants 
denied  or  abridged.    At  present  in  that  country,  these   enutied  to 
restrictions  are  removed.    In  the  United  States  they  theConstft- 
never  existed.    And  the  right  to  appear  by  counsel  is  *'*^®°* 

Iowa,  817;  State  v.  Maynes,  Id.  119;  attorney-general  open  to  qaestion,  must 
Ingle  v.  Chapman,  51  Mioh.525;  Peo-  satisfy  every  Impartial  mind  of  the 
pie  V.  Quick,  66  Mioh.  321 ;  State  v.  elevation  of  the  motive  by  which  he 
Pagels,  92  Mo.  300 ;  State  v.  Brooks,  was  impelled.    While  he  dreaded  any 
92  Mo.  542.  relaxation  of  the  criminal  law — ^as  if 
1  Talfoard,  in  his  review  of  Twiss's  all  Its  old  '  terrors  to  evil-doers'  would 
Eldon,  thus  speaks :  *<  In  deciding  on  vanish  in  air  if  its  most  awfal  penalty 
the  charges  to  be  preferred  against  the  were    removed   from    crimes    against 
parties    accused  of  treason,  for  their  which  it  had  long  been  threatened — ^he 
share  In  the  English  combination  of  endured  the  most  anxious  labor  to  pre- 
1794,  he  manifested  a  nobleness  of  de-  vent  its  falling  on  an  innocent  sufferer, 
termination  beyond  the  suggestions  of  or  one  who,  however  guilty,  was  not 
expediency,  as,  in  the  conduct  of  the  subjected  to  its  infliction  by  the  plain- 
prosecutions,  he  maintained  a  courtesy  est  construction  of  law."    See,  also, 
of  demeanor  which  won  the  respect  of  remarks  of  Gumey,  B.,  In  B.  v.  Thurs- 
his  most  ardent  opponents.     He  be-  field,  8  C.  &  P.  269. 
lieved  the  oifence  to  be  treason ;  and  The  duties  of  prosecuting  attorneys 
although  a  conviction  for  that  crime  are  discussed  in  1  Steph.  Hist.  Cr.  L., 
was  more  than  doubtful,  while  a  con-  chap.  XL,  and  in  an  excellent  article 
viction  for  seditious  conspiracy  might  in  17  Am.  Law  Rev.  629. 
have  been  regarded  as  almost  certain,  '  Infra,  §§  661,  662,  666 ;  State  v. 
he  rejected  the  safer  and  baser  course,  Sanford,  1  Nott  &  MoC.  612 ;  Hurd  v. 
and  acted  on  the  severe  judgment  of  People,  26  Mich.  406. 
his  reason.  The  analysis  of  these  trials  '  That  unfairness  in  this  respect  may 
by  Mr.  Twiss— one  of  the  most  masterly  be  ground  Ibr  a  new  trial,  see  infra, 
and  striking  passages  of  his  work—  §§  677,  862. 
while  it  may  leave  the  prudence  of  the 
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guaranteed  by  the  Gonstitution  of  the  TJDited  States,  and  by  the 
constitutions  of  most  of  the  States.  A  prisoner  under  arrest  is  en- 
titled to  be  visited  by  his  counsel  at  all  stages  of  the  procedure.^ 

§  558.  By  the  usual  practice  a  defendant  has  a  right  to  be  rep- 
Counsei  If  '^^ented  on  a  trial  by  any  counsel  admitted  to  practice 
necesaary,  in  the  court  in  which  the  trial  is  had.  There  are,  how- 
signed  by  ever,  cases  in  which  the  defendant  is  too  poor  to  employ 
^^^  counsel ;  and  in  such  cases  counsel  are  assigned  him  by 

the  court.  And  as  officers  of  the  court,  counsel  thus  assigned  cannot, 
if  at  the  time  capable  of  the  work,  and  not  otherwise  engaged, 
refuse  the  trust.  It  has  been  said  that  the  court  will  assign  and 
compel  the  services  of  any  counsel  whom  the  defendant  may  sug- 
gest. But  this  view  is  incompatible  with  the  fact  that  the  obligatory 
nature  of  such  assignment  rests  on  the  power  of  the  court  over  its 
officers,  a  power  which  the  court  will  not  exercise  in  such  a  way 
that  any  particular  officer  shall  be  overburdened  by  compulsory 
work.  The  court,  therefore,  will  not,  simply  because  the  defendant 
requests  it,  compel  any  one  particular  counsel  to  undertake  a  duty 
incompatible  with  his  other  engagements.  The  defendant  has  a 
right  to  same  counsel,  not  to  any  particular  counsel.'  If  he  fails  to 
request  the  appointment  of  counsel,  he  cannot  afterwards  complain 
of  being  unrepresented.' 

§  559.  Can  counsel  thus  assigned  sustain  an  action  against  the 

county  for  their  fees  f  The  first  impression  is  in  the 
Beimaysae  negative.  Counsel  are  officers  of  the  court,  and  are 
^dr^ees.'    obliged  as  such  to  render  to  the  court  any  services  that 

may  be  necessary  to  the  maintenance  of  public  justice. 
Counsel,  with  the  emoluments,  must  take  the  burdens  of  their  pro- 
fession. Among  the  burdens  is  the  gratuitous  defence  of  the  poor ; 
and  the  remuneration  for  this,  in  those  cases  in  which  no  remunera- 
tion can  be  had  from  the  State,  must  be  found,  it  is  urged,  in  the 
general  income  of  a  profession  of  which  such  service  is  one  of  the 
incidents,  as  well  as  in  the  consciousness  of  duty  performed.  For 
these  and  other  reasons  it  has  been  held  that  counsel  cannot  recover 

1  People  o.  Riflley,  1  N.  T.  Cr.  R.  Moice,  15   Cal.  329 ;    Pennington    r. 

492.  State,  13  Tex.  Ap.  44. 

*  See  Com.  v.  Knapp,  9  Pick.  496 ;  *  State  r.   De  Serrant,  33  La.  An. 

Barton  v.  SUte,  75  Ind.  477 ;  People  v.  979. 
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from  the  county  compensation  for  such  services.^  Tet  a  more  care-  ^ 
ful  examination  teaches  us  that  this  view  is  not  consistent  either 
with  English  precedent  or  sound  public  policy.'  Counsel  for  the 
defence  are  as  essential  to  the  due  examination  of  the  case  as  are 
counsel  for  the  prosecution ;  and  to  leave  the  services  of  the  one 
unremunerated  is  as  impolitic  as  it  would  be  to  leave  the  services  of 
the  other  unremunerated.  If  the  State  pays  to  convict  its  guilty 
subjects,  it  should  also  pay  counsel  to  acquit  such  as  are  innocent. 


III.   DUTIES  07  COUNSEL  ON   TRIAL. 

§  560.  We  may  here,  departing  somewhat  from  chronological 
sequence,  state  at  the  outset  that,  so  far  as  concerns  the   q^^^  ^^^ 
order  in  which  counsel  shall  speak,  the  number  and  dura-  length  of 
tion  of  their  speeches,  and  the  mode  in  which  they  shall  discretion 
examine  witnesses,  the  discretion  of  the  court  is  to  rule.'  '^  ^^^^' 
Thus,  the  court  is  authorized  to  limit  the  time  of  speeches  within  rea- 
sonable bounds,^  and  to  stop  an  argument  to  the  jury  which  either  con- 


1  Wayne  Co.  v.  Waller,  7  Weekly 
Notes,  377 ;  Vise  v.  Hamilton,  19  111. 
78 ;  Rowe  v.  Ynba,  17  Cal.  61. 

'  R.  V.  Fogarty,  5  Ck>z  C.  C.  161.  See 
to  same  effect,  Blythe  v.  State,  4  lud 
525;    Dane  v.   Smith,  13  Wis.   585 
Hall  V.  Washington,  2  Greene  (Iowa) 
473.    See  Davis  r.  Linn,  24  Iowa,  508 

*  R,  V.  Bernard,  1  F.  &  F.  240 ;  R.  v 
Hasell,  2  Coz  C.  C.  220 ;  R.  v,  Martin 
3  Coz  C.  C.  56.    See  State  v,  Waltbam 

48  Mo.  55  ;  Dobbins  v.  Oswalt,  20  Ark 
619  ;  Hnll  v.  Alezander,  26  Iowa,  569 
Stote  V.  Beebe,  17  Minn.  241.  In  Call 
fornia,  the  practice  is  regulated  by 
statnte.  People  v.  Fair,  43  Cal.  137 
People  V,  Haan,  44  Cal.  96 ;  People  v 
Ah  Wee,  48  Cal.  236. 

*  Weaver  v.  State,  24  Ohio  St.  584 
State  v.  Collins,  70  N.  C.  241 ;  Lee  v 
SUte,  51  Miss.  566 ;  SUte  r.  Linney 
52  Mo.  40 ;  SUte  v.  Collins,  81  Mo 
652 ;  Williams  v.  Com.,  82  Ky.  640 
State  9.  Riddle,  20  Kans.  711 ;  HoAnan 
V,  SUte,  65  Wis.  46  ;.  Hart  o.  State,  14 
Neb.  572.  See,  however.  Hunt  v.  State, 

49  Ga*.  255,  where  it  was  held  that  a 


limitation  to  forty  minutes,  against  the 
protest  of  counsel,  in  a  complicated 
homicide  case,  is  ground  for  reversal. 
In  State  v.  Hoyt,  47  Conn.  518,  it  was 
held  that  a  limitation  of  four  hours  on 
a  side  in  a  homicide  case  was  not  un- 
reasonable. That  an  arbitrary  limita- 
tion is  reason  for  reversal,  see,  further. 
People  V.  Eeenan,  13  Cal.  581 ;  Dills  t*. 
State,  34  Ohio  St.  617;  Williams  v. 
State,  60  Ga.  367.  As  denying  right, 
see  State  v.  Miller,  75  N.  C.  73,  quali- 
fying State  V,  Collins,  tU  supra.  In 
White  V.  People,  90  111.  17,  it  was  held 
that  a  limitation  of  five  minutes  to 
counsel  to  address  the  jury  on  an  in- 
dictment for  grand  larceny,  where  the 
evidence  is  conflicting,  is  an  unreason- 
able ezeroise  of  the  discretion  of  the 
court,  citing  Word's  case,  3  Leigh, 
744;  People  v.  Keenan,  13  Cal.  581. 
To  same  effect,  see  Proffatt  on  Jury 
Trial,  §  254.  The  subject  is  discussed 
at  large  in  1  Alabama  L.  J.,  pp.  345 
et  aeq.  As  to  division  of  time  under 
Connecticut  statnte,  see  State  v.  Ny- 
man,  55  Conu.  17. 
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troverts  the  law  laid  down  by  the  court,*  or  introduces  facts  unproved 
on  the  trial.'  All  this  is  an  inherent  function  of  the  judge,  as  the 
presiding  oificer  of  the  court-room,  charged  with  the  preservation  of 
order,'  and  is  a  subject  for  his  particular  discretion.  If,  however, 
he  goes  further,  and  in  his  interference  abridges  the  fundamental 
legal  rights  of  the  parties,  this  is  ground  for  revision  by  an  appel- 
late court.^ 

§  561.  The  prosecuting  attorney  opens  the  case,  stating  the  facts 
Prosecut-  ^®  proposes  to  prove,  and  the  law  he  expects  to  maintain.* 
\ng  attor-  If  the  defendant  have  no  counsel,  it  is  better  for  the  prose- 
open  con-  cutmg  attorney  simply  to  submit  the  facts  without  an  ad- 
mMtera  oi  dress,  or,  if  he  speak,  to  limit  himself  to  a  fair  and  brief 
adSw^  statement.*  In  the  preannouncement  of  his  case  his  duty 
bUity,  nor  is  to  be  eminently  cautious  and  ezact.^  He  has  no  right, 
prejudice  eitiier  directly  or  indirectiy,  to  appeal  to  any  popular 
J1U7-  prejudice  which  may  exist  against  the  defendant.*    He 

has  no  right  to  refer  to  the  defendant's  prior  character,  no  matter 
how  flagrant  that  may  have  been ;  because  character  can  only  be 
put  in  issue  by  the  defence.*  While  he  must  open  declarations  as 
well  as  facts,^*  it  is  indecorous  for  him  to  open  confessions,  evidence 
of  which  it  is  for  the  court  to  first  weigh  before  it  is  admitted,  and 

1  See  infra,  §  573.  State,  60  Oa.  367 ;  Kiser  v.  Stale,  12 

*  Catcher  v.  State,  18  Ga.  460.  See  Lea,  564 ;  Wings  v.  State,  62  HiBS.  311 ; 
B.  v.  Coarvoisier,  9  C.  &  P.  362 ;  Fry  Brooks  v.  Perrj,  23  Ark.  32.  Infra, 
v.  Bennett,  3  Bosw.  200 ;  Thompson  v.  §§  847,  881. 

Barklej,  27  Fenn.  St.  263  ;  Cluck  v.  «  See  18  Cent.  L.  J.  363. 

SUte,  40  Ind.  263 ;  SUte  v.  Caveness,  «  R.  v.  Qasooine,  7  C.  &  P.  772.    If 

78  N.  C.  484 ;  State  v.  Lee,  66  Mo.  165 ;  he  fail  to  open  he  may  lose  the  right  to 

infra,  §  577.    See  3  Crim.  Law  Mag.  reply.    Infra,  §  561. 

621 ;  Shars.  Leg.  Ethics,  97.  ^  See  SUte  v.  Meshek,  61  Iowa,  316 ; 

>  See  Cobb  v.  SUte,  27  Ga.  648 ;  SUte  v.  Sohnelle,  24  W.  Ya.  767. 

Morrisv.  State,  104  Ind.  457;  Wartena  ^  V&guaon  v.  Stote,  49    Ind.    33; 

V,  State,  105  Ind.  445 ;  Brooks  v.  Perry,  Coble  v.  Coble,  79  N.  C.  589  ;  Pierson 

23  Ark.  32.  v.  SUte,  18  Tez.  Ap.  524. 

*  See,  as  iUustratlng  this,  U.  S.  v.  *  Cluck  v.  State,  40  Ind.  265 ;  Brow 
Fries,  Pamph.  1800 ;  Whart.  St.  Trials,  v.  SUte,  103  Ind.  133  ;  SUte  v.  Smith, 
598 ;  and  the  evidence  on  this  point  in  75  N.  C.  306  ;  People  v.  Dane,  59  Mich. 
Jndge  Chase's  impeachment.  See,  550;  Martin  v.  SUte,  63  Miss.  505; 
also,  SnlliTan  v.  State,  47  N.  J.  L.  Moore  v.  SUte,  21  Tez.  Ap.  666.  Infra, 
151 ;  Stewart  i;.  Com.,  117  Penn.  St.  §  853. 

239 ;  SUte  v.  Bryant,  55  Mo.  75 ;  Wil-       ^  B.  v.  OrreU,  1  Moo.  &  R.  467  ;  R. 
ley  V.  SUte,  52  Ind.  421 ;  Williams  v.    v.  Davis,  7  C.  &  P.  785. 
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which  only  in  strong  cases  can  be  made  the  basis  of  conviction.^  If 
the  prosecuting  officer  violates  these  rules,  the  court  may  order  a 
juror  to  be  withdrawn,  or,  in  case  of  conviction,  a  new  trial  may  be 
granted  when  an  unfair  attempt  to  prejudice  the  jury  has  been  suc- 
cessfully made.'  In  general,  counsel  for  the  prosecution  should 
consider  themselves  not  as  advocates  for  a  party  on  the  record, 
struggling  for  a  verdict,  but  as  ministers  of  public  justice,  called 
upon  to  develop  evidence  for  the  adjudication  of  the  court ;  and  any 
attempt  on  their  part  to  pervert  or  misstate  evidence,  or  to  insinuate 
facts  not  capable  of  being  put  in  testimony,  should  meet  with  judicial 
rebuke,'  and  a  new  trial  will  be  granted  if  by  such  misconduct  a 
verdict  was  in  part  obtained.^  Except,  however,  in  flagrant  cases 
of  surprise  or  fraud,  objection  to  such  misconduct  in  the  prosecuting 
attorney  must  be  made  at  the  time.'  .  After  verdict  it  will  be  too 
late.' 

§  562.  The  opening  speeches  for  both  prosecution  and  defence 
should  b^  full  and  candid.'    Neither  party  has  a  right   counsel  on 
to  take  the  other  by  surprise  by  reserving  the  disclosure  both  sides 
of  material  facts  or  points  of  law  until  it  is  too  late  for  candid  in 
them  to  be  duly  weighed  and  examined.'    If  by  such  ®P®^"** 
surprise  a  conviction  is  unfairly  obtained,  a  new  trial  will  be 
granted.'    And  the  court,  in  proper  cases,  will  compel  counsel  to 
open  in  advance  what  they  expect  to  prove  by  each  particular 
witness  offered,  and  will  confine  the  witness  to  the  evidence  thus 
opened.*' 

1  R.  V.  Davis,  7  G.  &  P.  785 ;  R.  v.  State,  102  Ind.  539 ;  Petite  v.  People, 

Hartel,  7  G.  &  P.  773.    Bee  R.  v.  Deer-  8  Gol.  518. 

ing,  5  G.  &  P.  165.  "  Infra,  §§  577,  853 ;  and  see  next 

>  See  infra,  §§  577,  849,  853 ;  State  section. 

V.  Smith,  75  N.  G.  306  ;  State  v.  Mahlj,  ^  See  State  v.  Sheets,  89  N.  G.  543 ; 

.  68  Mo.  315 ;  Ferguson  v.  State,  49  Ind.  State  v.  Meshek,  61  Iowa,  316. 

33 ;  Shepherd  v.   State,  64  Ind.   43 ;  >  See  R.  v.  Hartel,  7  G.  &  P.  773 ; 

Brown  v.  State,  103  Ind.  133 ;  Lanbaoh  R.  v,  Orrell,  1  Mood.  &  R.  467 ;  Morales 

V.  State,  12  Tex.  Ap.  583,  592.  v.  State,  1  Tex.  Ap.  494.     In  State  v, 

>  R.  V.  Berens,  4  F.  &  F.  842 ;  and  Honig,  78  Mo.  249,  it  was  decided  that 
cases  dted  infra,  §§847,  881.  In  Peo-  under  the  criminal  code  the  counsel 
pie  9.  Benson,  52  Gal.  381,  it  was  said  for  the  prosecution  cannot  reply  unless 
that  prosecuting  counsel  should  avoid  he  open. 

merely  technical  objections  to  eyidence.  *  Infra,  §§  847,  881. 

See  Gom.  v.  Baldwin,  129  Mass.  481.  ^  People  v.  White,  14  Wend.  111. 

'  Infra,  §§  577,  853.  See  Stote  v.  Waltham,  48  Mo.  55. 

'  See,  as  to  effect  of  this,  Bpps  v. 
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§  568.]  PLBADINQ   AND  PRAOTIOB.  [OHAP.  X. 

§  563.  Ordinarily  speaking,  it  is  not  permissible  for  counsel  to 

argue  a  case  when  opening  it.    A  stratagem  not  un- 

0[^ch^       known  at  the  bar  is  to  break  this  rule  by  fully  arguing 

Bumup.       ^^  ^^^^  ^^  ^^  opening,  and  then,  by  declining  to  address 

the  jury  in  summing  up,  deprive  the  opposite  party  of  a 

final  reply.    But  where  this  is  attempted,  the  court  may  either 

restrict  in  his  opening  the  counsel  thus  proceeding,  or  may  give  to 

the  counsel  on  the  other  side  full  rights  to  reply  at  the  dose.^  And 

while  counsel,  in  opening,  may  refer  hypothetically  to  points  that 

may  possibly  be  made  by  the  defence,  and  answer  such  points,'  yet, 

if  this  is  done,  counsel  for  the  defence  should  be  permitted  to  reply. 

But  openings  will  not  be  interrupted  except  in  clear  cases  of  abuse.' 

The  order  of  speaking^  as  has  just  been  seen,  is  at  the  discretion 

of  the  court.* 


1  See  U.  S.  V.  Mingo,  2  Cart.  G.  C.  1.  majr  render   it   inadmissible  in  evi- 

See  State  v.  V^illiams,  63  Iowa,  135.  dence. 
>  R.  u.  Coarvoisier,  9  G.  &  P.  362.  "  The  general  ^ect  onlj  of  anj  oon- 

*  People  V.  Wilson,  65  Mich.  506.  fession  said  to  have  been  made  bj  a 

*  Supra,  §  560.  The  English  prao-  prisoner  ought,  therefore,  to  be  men- 
tice,  as  stated  in  1871,  in  the  17th  ed.  tioned  in  the  opening  address  of  the 
of  Archbold's  G.  P.,  is  as  follows:  prosecuting  counsel.  When  any  ad- 
<*  When  the  prisoner  is  given  in  charge  ditional  evidence,  not  mentioned  in  the 
to  the  jnrj,  the  counsel  for  the  prose-  opening  speech  of  counsel,  is  discovered 
cution,  or,  if  there  be  more  than  one,  in  the  oourse  of  a  trial,  counsel  is  not 
the  senior  counsel,  opens  the  case  to  allowed  to  state  it  in  a  second  address 
the  jury,  stating  the  leading  facts  upon  to  the  Jury.  R.  v.  Courvoisier,  9  G.  & 
which  the  prosecution  rely.  In  doing  P.  362.  It  may  further  be  remarked, 
so,  he  ought  to  state  all  that  it  is  pro-  that,  in  opening  a  case  for  murder,  the 
posed  to  prove,  as  well  declarations  of  counsel  for  the  prosecution  may  put 
the  prisoner's  as  facts,  so  that  the  jury  hypothetically  the  case  of  an  attack 
may  see  if  there  be  a  discrepancy  upon  the  character  of  any  particular 
between  the  opening  statements  of  witness  for  the  crown,  and  say  that 
counsel  and  the  evidence  afterwards  should  any  such  attack  be  made  he 
adduced  in  support  of  them  (per  Parke,  shall  be  prepared  to  meet  it.  Per  Tin- 
B.,  R.  V.  Hartel,  7  G.  &  P.  773;  R.  v.  dal,  G.  J.,  and  Parke,  B.,  Ibid.  362. 
Davis,  Ibid.  785)  ;  unless  such  declara-  He  may,  also,  as  it  was  ruled  by  the 
tions  should  amount  to  a  wnfession,  same  learned  judges,  read  to  the  jury 
where  it  would  be  improper  for  counsel  the  observations  of  a  judge  in  a  former 
to  open  them  to  the  jury.  Per  Bosan-  case,  as  to  the  nature  and  effect  of  cir- 
quet,  J.,  and  Patteson,  J.,  4  C.  &  P.  cumstantial  evidence,  provided  he 
548 ;  per  Parke,  B.,  7  G.  &  P.  786 ;  per  adopts  them  as  his  own  opinions,  and 
BoUand,  B.,  Ibid.  775.  The  reason  for  makes  them  part  of  his  address  to  the 
this  rule  is,   that  the  circumstances  jury. 

under  which  the  oonfession  was  made        "  And    in  R.  v.  Dowling,  Gentral 
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OHAP.  X.]  DUTIES  09  OOUNSEL.  [§  565. 

§  564.  The  opening  of  the  prosecation  is  followed  by  the  intro- 
duction of  the  prosecution's  testimony.*    Whether  more   gxumiu^ 
than  one  counsel  can  take  part  in  the  examining  of  wit-   tion  of  wit- 
nesses  is  a  matter  regulated  either  by  local  usage,  or  by  diBcretion 
rules  of  court.    Unless  limited,  the  usual  course  is  for   ^^^'^^ 
the  junior  counsel,  who  is  supposed  to  be  more  familiar  with  the  tes- 
timony, to  begin  the  examination  of  each  particular  witness,  and  for 
the  examination  to  be  taken  up  by  the  senior  counsel  on  the  same 
side.'    It  is  scarcely  necessary  to  say  that  it  is  incumbent  on  the 
prosecution  to  prove,  either  expressly  or  by  implication,  all  the 
essential  ingredients  of  its  case.' 

§  565.  The  prosecution  is  not  at  liberty  to  put  in  part  of  the  evi- 
dence making  out  its  case,  and  then  rest.     It  is  bound,   pp^g^^. 
under  ordinary  circumstances,  and  when  this  can  be  done   tion  must 
without  undue  cumulation  of  testimony,^  to  call  the  wit-  nesses  to 
nesses  present  at  the  commission  of  the  act  which  is  the  ^^  ^7^^- 
subject  of  the  indictment,'  and  it  is  a  breach  of  official  duty  for  a 

# 

Criminal  Court,   1848,  the  attorney-  deprived  either  of  said  attorneys  of  the 

general  having,  in  his  opening  address  right  to  cross-ezaoLine  witnesses,  was 

to  the  jury,  made  referenoe  to  disturb-  null  and  void. 

ances  in  Ireland,  Erie,  J.,  held,  on  ob-  *  Wh.  Cr.  Bv.  §  319.    The  modes  in 

Jection  made,  that  such  referenoe  was  which  witnesses  may  be  attached  and 

not  irregular,  it  being  laid  down  in  supported  are  elsewhere  discussed.   See 

books  of  evidence  that  allusion  might  Wh.  Cr.  Bv.  §§  481-495. 

be  made  in  ooarts  of  Justice  to  notori-  ^  That  this  is  unnecessary,  see  R.  v. 

ous  matters,  even  of  contemporaneous  Ritson,  50  L.  T.  (N.  S.)  727 ;  Winsett 

history."  v.  State,  56  Ind.  26  ;  Bowker  v.  People, 

1  See  Willey  v.  State,  52  Ind.  421,  37  Mich.  5. 

where  a  case  was  reversed  because  the  ^  See  cases  cited  in  Wh.  Cr.  Bv.  §  448. 

court  below  required  the  defence  to  See,  also,  R.  v.  Holden,  8  C.  &  P.  609  ; 

open  immediately  after  the  opening  of  R.  v,  Stroner,  1  C.  &  K.  650 ;  State  v. 

the  prosecution.  Magoon,  50  yt..338;  State  v.  Small- 

'  That  the  court  may  limit  the  num-  wood,  75  N.  C.  109  ;  State  v.  Johnston, 

ber  of  impeaching  witnesses,  see  Wh.  76  Mo.  121.     In  Donaldson  v.  Com.,  95 

Cr.  Bv.  §  487.  Penn.  St.  21,  it  was  held  that  it  was 

In  State  v.  Bryant,  55  Mo.  75,  where  the  duty  of  the  prosecuting  attorney, 
two  defendants  in  a  criminal  trial  were  in  a  rape  case,  to  call  the  physician  by 
represented  each  by  separate  counsel,  whom  the  prosecutrix  was  examined 
and  required  different  defences,  it  was  immediately  after  the  assault.  And  see 
ruled,  that  a  rule  of  oourt  forbidding  Terr  v.  Hanna,  5  Mont.  245. 
more  than  one  counsel  on  either  side  *' The  prosecution,"  such  is  the  opin- 
io examine  witnesses,  in  so  far  as  it  ion  of  the  oourt  in  Hurd  v.  People,  25 
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§  565  a.]  PLBADIKG  AND  PRAOTIOE.  [OHAP.  X. 

prosecuting  officer  not  to  open  and  present  all  material  evidence  of 
this  class.^  In  any  view,  all  witnesses  on  the  back  of  the  indictment 
must  be  summoned  by  the  prosecution,'  so  that,  when  not  called  by 
the  prosecution,*  they  can  be  called  for  the  defence ;  but,  if  so  called, 
they  become  the  defendant's  witnesses.^  The  practice  as  to  in- 
dorsing witnesses  has  been  already  discussed.' 

§  565  a.  The  Revised  Statutes  of  the  United  States,  §  1083,  pro- 
vide for  the  delivery  to  the  defendant  of  a  copy  of  the  indictment 
and  of  a  list  of  the  witnesses  two  days  before  the  trial  begins. 

Mich.  405y  "  can  never,  in  a  criminal  oertainlj,  if  the  facts  stated  bj  those 
case,  claim  a  conviction  npon  evidence  who  are  called  to  show  primd  fade,  or 
which  expressly  or  bjr  implication  even  probable,  reason  for  believing 
shows  but  a  part  of  the  res  gestaCf  or  that  there  are  other  parts  of  the  trans- 
whole  transaction,  if  it  appear  that  the  action  to  which  thej  have  not  testified, 
evidence  of  the  rest  of  the  transaction  and  which  are  likely  to  be  known  bj 
is  attainable.  This  would  be  to  de-  other  witnesses  present  at  the  transao- 
prive  the  defendant  of  the  benefit  of  tion,  then  such  other  witnesses  should 
the  presumption  of  innocence,  and  to  be  called  bjr  the  prosecution,  if  attain- 
throw  upon  him  the  burden  of  proving  able,  however  nearly  related  to  the 
his  innocence.  .  .  •  According  to  the  prisoner."  See,  also,  B.  t;.  Holden,  8 
well  established  rules  of  the  English  G.  &  P.  609 ;  Thomas  v.  People,  39 
courts,  all  the  witnesses  present  at  the  Mich.  309  ;  People  v,  Gordon,  40  Mich* 
transaction  should  be  called  by  the  716. 

prosecution  before  the  prisoner  is  put  >  See  R.  v,  Thursfleld,  8  C.  &  P.  269. 

to  his  defence,  if  such  witnesses  be  pre-  '  See  Whart.  Crim.  £v.  §  448 ;  and 

sent  or  clearly  attainable.    See  Maher  see  to  this  effect,  R.  v.  Simmonds,  1  C. 

V.   People,   10  Mich.  225,  226.     The  &  P.  84 ;  R.  v.  Whittread,  Ibid.   If  the 

English  rule  goes  so  far  as  to  require  prosecutor  does  not  call  any  witnesses 

the  prosecutor  to  produce  all  present  so  indorsed,  the  Judge  may.    Ibid.    R. 

at  the  transaction,  though  they  may  be  v.  Bodle,  6  C.  &  P.  186. 

the  near  relatives  of  the  prisoner.   See  '  That  this  is  not   obligatory,  see 

Chapman's  case,  8  G.  &  P.  659  ;  Orch-  State  v.  Cain,  20  W.  Va.  679 ;  Stote  v. 

ard's  case,  Ibid,  note ;  Roscoe's  Crim.  Eaton,  75  Mo.  586. 

Ev.  164.  Doubtless,  where  the  number  *  R.  v.  Woodhead,  2  C.  &  K.  520 ;  R. 

present  has  been  very  great,  the  pro-  v.  Cassidy,  1  F.  &  F.  79.    See  R.  v. 

duotion  of  a  part  of  them  might  be  dis-  Gordon,  2  Dowl.  417 ;  Morrow  o.  State, 

pensed  with,  after  so  many  had  been  57  Miss.  836.    As  to  the  duty  of  the 

sworn  as  to  lead  to  the  inference  that  prosecution  to  call  all  the  witnesses  to 

the  rest  would  be  merely  cumulative,  the  act,  see  Harrison  v.  Bank,  cited 

and  there  is  no  ground  to  suspect  an  London  Law  Times,  July  5,  1844,  p. 

intent  to  conceal  a  part  of  the  transac-  174,  where  Lord  Coleridge  maintained 

tion.    Whether  the  rule  should  be  en-  that  it  was  the  duty  of  the  prosecution 

forced  in  all  cases,  as  where  those  not  to  make  a  candid  exposition  of  all  rele- 

called  are  near  relatives  of  the  prisoner,  vant  evidence  in  their  possession, 

or  some  other  special  cause  for  not  call-  ^  Supra,  }  358. 
ing  exists,  we  need  not  determine ;  but 
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OHAP.  X.]  DUTIES  OF  OOUNSBL.  [§  566. 

Under  this  statate  the  deliverj  must  be  made  two  days  prior  to  the 
swearing  of  the  jury ;  and  a  delivery  is  not  in  time  if  made  -y^^j^  ^^ 
after  the  trial  beidns,  thonsh  the  court  should  adjourn  ^^^  of 

must  be 

three  days  so  as  to  prevent  a  surprise  to  the  defendants.^  given  by 

§  666.  The  order  of  testimony  is  for  counsel  to  arrange,  §0^.^'*' 

subject  to  the  discretion  of  the  court.'    The  general  rules  ^  . 

prescribed  (e.  ^.,that  each  party  must  make  out  its  case  tesUmony 

in  its  evidence  in  chief)  are  founded  on  right  reason,  and  ary  with°^ 

will  be  usually  maintained.    But  it  is  within  the  discre-  ^^^* 

1  U.  8.  V,  Neyeraon,  1  Maok.  152.  In  England,  if  a  Judge  has  admitted 

>  Arohbold'8  C.   P.    17th  ed.  296;  a  witness  as  competent  to  give  evidenoe, 

Creevy  v.  Carr,  7  C.  &  P.  64 ;  R.  v,  but  upon  proof  of  subsequent  facts  af- 

Burdett,  Dears.  431 ;  R.  v.  Wood,  6  Cos  footing  the  capacity  of  the  witness,  and 

C.  C.  224 ;  State  v,  Blodgett,  50  Vt.  upon  observation  of  his  subsequent  de- 

142;    State  v.  Magoon,  50  Vt.  333;  meaner,  the  Judge  changes  his  opinion 

Wilke  V,  People,  53  N.  Y.  525  ;  McCar-  as  to  his  competency,  the  Judge  may 

ney  v.  People,  83  N.  T.  408 ;  Webb  0.  stop  the  examination  of  the  witness, 

State,  29  Ohio  St.  351 ;   Herring  v.  strike  his  evidence  out  of  his  notes,  and 

State,  1  Clarke  (Iowa),  205 ;  State  v.  direct  the  Jury  to  consider  the  case  ex- 

Ruhl,  8  Clarke  (Iowa),  447  ;  State  v.  clusively  upon  the  evidence  of  the  other 

Porter,  34  Iowa,  241 ;  State  v,  Bruce,  witnesses.  R.  v.  Whitehead,  L.  R.  1  C. 

48  Iowa,  330  ;  Stote  v.  Haynes,  71  N.  C.  33 ;  35  L.  T.  (M.  C.)  186.  Archbold's 

C.  79  ;  State  v.  Lazton,  78  N.  C.  564;  C.  P.  vt  ntpra. 

State  V.  Linney,  52  Mo.  40 ;  State  v.  See  further,  as  to  English  practice,  R. 

Colbert,  29  La.  An.  715;  People  v.  v.  Parkins,  Ry.  .&  li.  168 ;  R.  v.  White, 

Ck>tta,  49  Cal.  166 ;    and  see,  fully,  3  Camp.  98 ;  Parker  v.  Moon,  7  C.  &  P. 

Whart.  Crim.  Ev.  §  493.    See  Dove  v.  408 ;  R.  v.  Hardy,  24  How.  St.  Tr.  755  ; 

State,  3  Heisk.  348 ;  (Queen's  case,  2  infra,  §  579. 

Brod.  &  B.  302 ;  Doe  v.  Roe,  2  Camp.  280.  It  is  not  usual  to  cross-examine  wit- 
Formerly,  in  English  practice,  it  was  neeses  to  character,  unless  the  counsel 
held  that  the  objeotifn  for  incompe-  cross-examining  have  some  distinct 
tency  must  have  been  made  before  the  charge  on  which  to  cross-examine  them 
witness  was  sworn  in  chief;  but  it  has  (see  R.  v.  Hodgkiss,  7  C.  &  P.  298)  ; 
been  generally  allowed  to  be  made  at  and  if  the  only  evidence  called  on  the 
any  time  during  the  trial.  Stone  v,  prisoner's  part  is  evidence  as  to  charao- 
Blackbum,  1  Esp.  37 ;  Turner  v.  Pearte,  ter,  though  the  counsel  for  the  prose- 
1 T.  R.  717.  See,  as  to  Eaglish  practice  oution  is  in  strictness  entitled  to  a  re- 
in this  relation,  Hartshome  v,  Watson,  ply,  it  is  not  usual  to  exercise  it,  except 
5  Bing.  N.  C.  477 ;  WoUaston  v»  Hake-  in  extreme  cases.  See  R.  v.  Stannard, 
wilU,  3  Scott  N.  R.  593  ;  Dewdney  ».  7  C.  &P.  673;  R. ».  Whiting,  Ibid.  771. 
Palmer,  4  M.  &  W.  664 ;  Yardley  v.  Ar-  Archbold*s  C.  P.  ut  tupra.  Infra,  §  573. 
nold,  10  M.  &  W.  141 ;  Jacobs  v.  Lay-  For  American  authorities  as  to  cross- 
born,  11  M.  &  W.  686.  examination,  see  Whart.    Crim.  Ev. 

As  to  competency  of  witnesses,  see  S§  481  et  ieq. 
Whart.  Crim.  Ev.  §§  357  et  $eq. 
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§  569.]  PLEADING  AND  PRAOTIOE.  [OHAP.  X. 

• 

tion  of  the  court  trying  the  case  to  permit  these  rales  to  be  suspended 
for  the  purpose  of  justice  ;  and  a  deviation  in  this  respect  from  the 
usual  practice  is  not  a  subject  for  revision  bj  an  appellate  court.^ 
Even  after  a  case  is  closed,  evidence  will  be  received,  if  the  party 
was  not  able  to  produce  it  in  due  time.'  But,  though  ordinarily  this 
is  not  the  subject  of  error,'  it  is  otherwise  when  the  decision  of  the 
court  invades  fundamental  rules  of  law.^  Thus,  it  is  error  to  suffer 
to  go  to  the  jury  any  evidence  given  by  a  witness  on  direct  exami- 
nation, where  by  sudden  illness  or  by  death  of  such  witness,  or  other 
cause  without  the  fault  of  and  beyond  the  control  of  the  ppposing 
party,  he  is  deprived  of  his  right  of  cross-examination.' 

Impeach-  ^  ^^'^ '  ^^^^  *  party  introduces  witnesses  to  impeach 

iDg  tea-  a  witness  produced  by  the  opposing  party,  it  is  within 

may  be  re-  the  discretion  of  the  court  to  limit  the  number  of  im- 

stricte  .  peaching  witnesses  to  be  produced.' 

wit  e    to  ^  ^^^'  ^^^^  ^  witness  is  to  be  impeached  by  written 

see  writ-  Statements  alleged  to  have  been  made  by  him,  the  writ* 

cT^ex^'^  iDg?  at  common  law^  should  be  submitted  to  him  for 

amination.  examination.^ 

§  569.  It  is  within  the  power  of  the  court  to  order  that  the  wit- 
Witneeses  ^^^^ses  should  be  excluded  from  the  court-room,  with  the 
may  be  ex-  exception  of  a  particular  witness  under  examination,  and 
fh>m  court-  witnesses  by  whom  this  demand  is  disobeyed  may  be, 
^^^'  as  to  credibility,  open  to  grave  criticism,  and  punished 

1  U.  S.  V.  Noelke,  17  Blatch.  554 ;  'See  Whart.  Crim.  Ev.  §  495.    Bee 

Mndge  v.  Pierce,  32  Me.  165 ;  Day  v.  infra,  §  779. 

Moore,   13  Gray,   522 ;   Cbadboarn  v.  *  Thompson  v.  State,  37  Tex.  121. 

Franklin,  6  Gray,  312 ;  Ck>m.  i7.  Monl-  <  People  v.  Cole,  43  N.  Y.  508.    As 

ton,   4  Gray,  39  ;   Com.  v.  Dam,  107  to  negligence  of  oonnsel  in  this  respect, 

Mass.  210 ;  State  v.  Alford,  31  Conn,  see  infra,  §  801. 

40 ;  State  v.  Hoyt,  47  Conn.  518 ;  Be-  «  People  v.  Murray,  41  Cal.  66.    See 

dell  V.  Powell,  13  Barb.  184 ;  Finlay  v.  Whart.  on  Ev.  §  505 ;  snpra,  §  560. 

Stewart,  56  Penn.  St.  183;   Webb  v.  ^  Whart.  Crim.  £▼.  }  156;  Rosooe's 

SUte,  29  Ohio  St.   351 ;   Bnlliner  v,  Crim.  By.  §  13;  Gaffney  v.  People,  50 

People,  95  111.  394;  State  v,  Clybum,  N.  Y.  416 ;  People  v.  Finnegan,  1  Park. 

16  S.  C.  375.    As  to  Texas  statute,  see  C.  R.  147.    See 'State  v.  George,  8  Ired. 

Donahoe  p.  Stote,  12  Tex.  Ap.  297.  In-  324;    Smith    v.    People,    2   Manning 

fra,  §  777.  (Miob.)  415 ;  Stamper  v.  Griffin,  12 

'  See  infra,  §  861 ;  Whart.  Crim.  Ev.  Ga.  450 ;  Cavanab  v.  State,  56  Miss. 

§§  446,  493  et  seq,;  Com.  v.  BUir,  126  299.     Contra,  Randolph  v.  Woodstock, 

Mass.  40.  35  Vt.  291. 
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[§  570. 


for  contempt.^  At  the  same  time,  the  action  of  the  court  trying 
the  case  will  not  be  revised  in  this  respect  in  error,  unless  it  appear 
that  manifest  injustice  has  been  done.*  And  the  disobedience  of  a 
witness  in  this  respect,  unless  promoted  by  the  successful  party,  is 
not  ground  for  a  new  trial.* 

§  570.  The  opening  of  the  defence  is,  by'  the  usual  American 
practice,  assigned,  when  there  are  two  counsel,  to  the   Defend- 
junior.     In  two  respects,  greater  liberty  is  allowed  to  w  Jo^'S^'^' 
counsel  in  this  opening  than  is  usual  in  the  opening  for  restricted 
the  prosecution.     (1.)  Counsel,  in  opening  for  the  de-  bieeTi. 
fence,  may  comment  on  the  prosecution's  case.*    (2.)     ^^^®* 
As  the  defendant  is  at  liberty  to  put  his  character  in  issu^,  so  his 
counsel  may  open  on  the  subject  of  character.    But  it  was  formerly 
held  irregular  for  counsel  to  introduce  into  an  opening  the  defend- 
ant's own  statement  of  his  case,  except  so  far  as  this  statement  can 
be  supported  by  testimony  aliunde  ;'  and  although  this  restriction 
cannot  be  maintained  in  those  States  in  which  defendants  can  be 
examined  as  witnesses  in  their  own  behalf,  yet  the  opening  must, 
even  in  those  States,  be  limited  to  what  the  defendant  expects  to 
swear  to.    Nor  is  it  proper  for  counsel,  in  any  stage  of  the  case,  to 
state  their  personal  conviction  of  their  client's  innocence.    To  do  so 
is  a  breach  of  professional  privilege,  well  deserving  the  rebuke  of 
the  court.    On  legal  e^dence  alone  can  the  case  be  tried ;  and  that 
which  would  be  considered  a  high  misdemeanor  in  third  parties  can- 
not be  permitted  to  counsel.^    And  where  any  undue  or  irregular 
comment  by  counsel  cannot  be  stopped  at  the  time  by  the  court,  the 
mischief  may  be  corrected  by  the  court  when  charging  the  jury,  or 
on  a  motion  for  a  new  trial.^ 


1  Whart.  Crim.  Ev.  §  446;  R.  9. 
Wylde,  6  C.  &  P.  380;  People  v. 
Sprague,  53  Cal.  422. 

>  Laughlin  v.  State,  18  Ohio  St.  99. 
8ee  R.  v.  CoUey,  M.  &  M.  329  ;  R.  v. 
Murphy,  8  C.  &  P.  297 ;  R.  v.  Brown, 
4  C.  &  P.  588,  n.     Infra,  §  777. 

*  See  Whart.  Crim.  Ev.  §  446,  for  oases. 

*  Such  is  the  English  praotioe ;  other- 
wise in  New  York,  in  oiyil  cases.  Ay- 
rault  V.  Chamberlain,  33  Barb.  229. 

6  R.  V.  Batcher,  2  Mood.  &  R.  229 ; 
R.  v.  Beard,  8  C.  &  P.  142. 


«  See  infra,  §§  577,  829,  847-52. 

7  R.  0.  Berens,  4  F.  &  F.  842 ;  State 
0.  Cameron,  40  Vt.  555  ;  Com.  v.  Smith, 
10  Phila.  189 ;  Dailey  v.  State,  28  Ind. 
285;  State  v.  O'Neal,  7  Ired.  251; 
State  V.  Whit,  5  Jones,  N.  C.  224; 
Northington  v.  State,  14  Lea,  424 ;  Peo- 
ple V.  Tyler,  36  Cal.  522;  State  v, 
Mahly,  68  Mo.  315  ;  Collins  v.  State,  20 
Tex.  Ap.  255  ;  Molntnrf  v.  SUte,  Ibid. 
336 ;  Bend  v.  State,  Ibid.  422.  Infra, 
§  577. 
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PLBADING  AND  PRAOTIOB. 


[OHAP.  X. 


§  571.  Whether  counsel,  in  argument,  will  be  allowed  to  read 
books  to  the  jury,  is  a  matter  resting  within  the  discre- 
bookB  at  tion  of  the  court  ;^  but  a  court  should  not  permit  the 
ol^urt!^  reading  law  to  a  jury  when  the  effect  would  be  to  mis- 
lead.' As  a  general  rule,  books  of  inductire  science  are 
per  se  inadmissible ;'  and  permission  should  not  be  given  to  read 
extracts  from  such  books  («.  ^.,  medical  treatises)  to  the  jury.^ 
This  rule,  however,  has  been  relaxed  where  the  court  has  received 
evidence  to  show  that  the  book  in  question  was  recognized  as  au- 
thority,' and  where  the  passage  was  read  as, a  hypothetical  illustra- 
tion.* But  when  such  extracts  are  read  the  court  should  instruct 
the  jury  they  are  mere  speculations  of  scientists.^  And  even  when 
this  has  been  done  it  may  be  doubted  whether  the  admission  is 
validated.' 

§  572.  Counsel  have  the  right  to  handle,  exhibit,  and 
comment  on  any  of  the  mechanical  indicatory  evidence 
produced  in  the  case ;  e.  g.y  a  stick  or  weapon  proved  to 
have  been  used.' 

§  578.  Should  the  defence  offer  no  evidence,  the  de- 
fendant's counsel,  by  the  usual  practice,  open  and  close 
the  summing  up ;  and  the  same  rule  may  be  accepted 
where  the  defendant  only  calls  witnesses  to  character.^* 


CooDsel 
may  ex- 
hibit me- 
chanical 
eyidence 
In  proof. 

If  defend- 
ant has  no 
eyidence 
his  counsel 
close. 


1  Smith  V.  State,  21  Tex.  Ap.  277. 
See  question  generally  disoussed  in 
Whart.  Crim.  Bt.  §§  637-9  ;  GoUins  v. 
State,  20  Tex.  Ap.  400.  That  a  prose- 
cuting attorney,  on  a  homicide  case, 
read  part  of  an  essay  of  his  own  on  the 
subject  of  duelling,  was  held  in  Missis- 
sippi no  ground  for  reyersal.  Cayanah 
V.  SUte,  56  Miss.  99.  That  if  a  book 
is  read  on  one  side  it  may  be  freely 
criticised  on  the  other,  see  Jones  v. 
State,  65  Ga.  506 ;  and  see  Lott  v, 
SUte,  18  Tex.  Ap.  627. 

>  See  infra,  §§  578,  805,  813 ;  State 
V.  Elinger,  46  Mo.  224 ;  Barll  v.  People, 
99  111.  123. 

*  Whart.  Grim.  Ey.  §  538.  See  9 
Grim.  Law.  Mag.  768. 

*  R.  V.  Taylor,  13  Gox  G.  G.  77 ;  Gom. 
V.  Sturteyant,  117  Mass.  139 ;  Melyin 
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V.  Basley,  1  Jones  N.  G.  L.  386 ;  Gale 
V.   Rector,   5  Bradw.  481 ;  People  v. 
Wheeler,  60  Gal.  580. 
B  Merkle  v,  SUte,  37  Ala.  139. 

6  Union  Ins.  Go.  v.  Gheeyer,  36  Ohio 
St.  201. 

7  Haryey  v.  State,  40  Ind.  516 ;  Toe 
V.  People,  49  111.  410. 

>  People  V.  Wheeler,  itf  mtpra;  see 
infra,  §  802. 

*  Whart.  Grim.  By.  §  312.  As  to  pre- 
sumptions in  such  oases,  see  Whart. 
Grim.  By.  §§  764-80 ;  see  State  v.  Smith, 
49  Gonn.  376 ;  Polin  v.  SUte,  14  Neb. 
540. 

>o  R.  9.  Dowse,  4  F.  &  F.  492;  Pate- 
son's  case,  2  Lew.  G.  G.  262.  See,  as 
recommending  this,  and  yet  as  holding 
that  in  strict  law  the  distinction  cannot 
be  enforced,  R.  v.  Jordan,  9  G.  &  P. 


OHAP.  X.]  DUTIES  OF  COUNSEL.  [§  576. 

§  574.  If  the  defendant  has  evidence  to  offer,  this  must  be  spe- 
cifically opened,  as  has  been  just  seen ;  and  when  the   Q^^r^ig^ 
evidence  on  both  sides  is  closed,  the  counsel  for  the  when  there 
prosecution  begin  the  summing  up,  are  followed  by  the 
counsel  for  the  defence,  and  then  reply,  closing  the  argument  of 
the  case. 

§  576.  When  there  are  several  defendants,  and  they  sever  in 
their  defences,  if  one  calls  witnesses  and  the  other  does 
not,  the  right  of  reply,  where  the  defences  are  distinct,  Say  aever? 
is  confined  to  the  case  against  the  defendant  who  has 
called  witnesses  ;^  though  it  is  otherwise  where  the  offences  are 
identical.' 

§  576.  Where  there  are  two  or  more  counsel,  the  order  in  which 
they  speak  is  determined  by  the  court,'  reserving  always,  when  evi- 

118 ;  and,  also,  see  R.  v.  Stannard,  7  witnesses.  The  statute  gives  him  the 
G.  k  P.  673 ;  E.  v.  Christie,  1  F.  &  F.  right  to  do  so,  but  that  right  ought 
75 ;  R.  v.  Toaklej,  10  Cox  C.  C.  406 ;  only  to  be  exercised  in  exceptional 
and  supra,  §§  663,  566 ;  Farrow  v,  cases,  such  as  where  erroneous  state- 
State,  48  Ga.  80 ;  Cruoe  v.  State,  59  ments  have  been  made  and  ought  to 
Ga.  83.  A  oontrarj  practice,  giving  be  corrected,  or  where  the  evidence 
the  prosecution  the  reply  in  all  cases,  differs  from  the  instructions.  The 
seems  to  be  sanctioned  in  some  Juris-  counsel  for  the  prosecution  is  to  state 
dictions.  See  Doss  v.  Com.,  1  Grat.  his  case  before  he  calls  the  witnesses ; 
567.  then,  when   the  evidence   has   been 

^  R.  V.  Burton,  2  F.  &  F.  788.    See  given,  either  to  say  simply,    *  I  say 

supra,  §§  301-9.  nothing,'  or  '  1  have  already  told  you 

'  R.  V,  Blackburn,  3  C.  &  K.  330 ;  6  what  would  be  the  substance  of  the 

Cox  C.  C.  333.  evidence,  and  you  see  the  statement 

*  Supra,  §  560.  which  1  made  is  correct ;'  or,  in  excep- 

"  In  exercising  this  right  of  summing  tional   cases,  to   say,    'something  is 

up  evidence,  it  is  not  proper  for  the  proved  different  to  what  I  expected,' 

counsel  for  the  prosecution  to  comment  and    add    any  suitable    explanation 

on  the  absence  of  witnesses  for  the  de-  which  is  required.    R.  v,  Holchester, 

fence,  unless  it  might  be  fairly  ex-  10  Cox  C.  C.  226j  per  Blackburn,  J. ; 

peoted  that  witnesses  should  be  called,  R.  v.  Berens,  4  F.  &  F.  842,  S.  C.    See 

or  to  urge  on  a  trial  for  rape,  as  an  ar-  also  R.  v.  Webb,  4  F.  &  F.  862." 
gument  for  conviction,  that  otherwise        ''Where  two  prisoners  are  Jointly 

the  character  of  the  prosecutrix  would  indicted,  and  are  defended  by  different 

be  blasted.    R.  v,  Rudland,  4  F.  &  F.  counsel,  each  counsel  cross-examines 

495 ;  R.  9.  Pnddick,  Ibid.  497.    Nor  is  and  addresses  the  Jury  for  his  client, 

it  the  duty  of  counsel  for  the  prosecu-  in  the  order  of  seniority  at  the  bar ; 

tlon  to  sum  up  in  every  case  in  which  but  where  the  Judge  thinks  it  desirable, 

the  prisoner's  counsel  does  not  call  he  will  permit  the  counsel  to  cross- 
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dence  has  been  introduced  on  both  sides,  to  the  counsel  for  the  prose- 
cution to  open  and  close  the  summing  up/  though  it  may 
^eches^L  ^^  Otherwise  as  we  have  seen,  when  no  testimony  (an  un- 
discretion  gwom  Statement  not  being  testimony)  is  given  for  the  de- 
fence.' One  rule  in  this  respect  is  particularly  to  be 
observed.  Counsel  for  the  prosecution,  in  the  closing  speech,  can 
take  no  points  of  which  notice  was  not  given  prior  to  the  speech  of 
the  counsel  for  the  defence.  If  such  new  points  be  taken,  then 
counsel  for  the  defence  may  specially  reply.' 

§  577.  A  new  trial  will  not  be  granted  because  the  prosecuting 
Misstate-  attorney  in  his  argument  states  matters  not  in  evidence, 
meDte  Dot  .  or  makes  improper  comments,  the  court  not  at  the  time 
new  trial  if  being  called  upon  to  interfere,^  or  when  the  court 
edto^at^*^  tells  the  jury  not  to  be  influenced  by  such  remarks.*  If 
tiQie.  ii^Q  opposing  counsel  let  the  matter  pass  at  the  time  with- 

out objection,  after  verdict  objection  is  too  late.^  But  it  is  otherwise 
when  such  misconduct,  being  calculated  to  prevent  justice,  is  sanc- 

examine  and  address  the  Jury,  not  in  69  Mo.  485.    A  party  who,  by  his  mis- 

the  order  of  seniority,  bat  in  that  in  conduct,  prorokes  the  opposing  ooun- 

which  the  names  stand  on  the  indict-  sel  to  a  denunciatory  reply,  cannot  be 

ment.     Per  Rolfe,  B.,  2  M.  &  Rob.  417;  heard    to    complain    of    saoh   reply, 

and  this  course  was  allowed  by  Ores-  Eames  t*.  State,  10  Tex.  Ap.  421. 

well,  J.,  York  Spr.  Ass.  1852,  MS.;  and  Mbid.     Supra,    §    561;    8ute    v. 

see  R.  V.  Barber,  1  C.  &  K.  434."   Arch-  Adams,  11  Oregon,  169 ;  infra,  §  853 ; 

bold,  C.  P.,  ttt  5^p.  see  State   v.    Degonia,   69   Mo.  486; 

1  State  t7.  Smith,  10  Neb.  106.  State  v.  Mallon,  75  Mo.  355. 

<  Farrow  v.  State,  48  Ga.  30.  Supra,  See  State  v.  Graham,  62  Iowa,  108 ; 

S  573.  Turner  v.  State,  70  Ga.  767 ;  SUte  v. 

*  R.  V.  Madden,  12  Cox  C.  C.  239.  Suggs,  89  N.  C.  527 ;  SUte  v.  Bryan, 

*  Ck>m.  t7.  Hanlon,  3  Brewst.  461 ;  89  N.  C.  531 ;  SUte  v.  Sheets,  89  N.  C. 
Gilloolly  t7.  SUte,  58  Ind.  182 ;  Richie  544 ;  Bessette  v.  State,  101  Ind.  86 ; 
V.  State,  59  Ind.  121 ;  Choen  v.  SUte,  Garrity  v.  People,  107  111.  162 ;  SUte 
85  Ind.  209  ;  Mayes  v.  People,  106  111.  ».  Lee  Ping  Bow,  10  Oregon,  27 ;  Craw- 
306 ;  State  v.  Sheets,  89  N.  C.  543 ;  ford  v.  SUte,  15  Tex.  Ap.  501 ;  Mason 
State  v.  Lewis,  93  N.  C.  581 ;  Davis  v.  v.  SUte,  15  Tex.  Ap.  534.  See,  on  this 
State,  33  Ga.  98 ;  iSoarborough  v.  SUte,  topic  generally,  articles  in  16  Cent.  L. 
46  Ga.  26.  State  v.  Banks,  10  Mo.  Ap.  J.  506  ;  18  Cent.  L.  J.  363  et  seq. ; 
111 ;  People  v,  Barhart,  58  Cal.  402.  27  Cent.  L.  J.  82;  9  Crim.  Law  Mag. 
Supra,  §  561 ;  infra,  §  853.  741.    SUte  v.  Mosley,  31  Kan.  355.    As 

«  State  i:.  BrasweU,  82  N.  C.  693 ;  to  latitude  to  be  allowed  to  counsel, 
State  V.  Sheets,  89  N.  C.  543  ;  SUte  v.  see  SUte  r.  Zumbunson,  86  Mo.  Ill ; 
Wilson,  89  N.  C.  736 ;  SUte  v.  Degonia,    Proffatt  on  Jury  Trials,  §  250. 
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tioned  by  the  court  on  trial ,^  or  when  the  court  has  not  had  the 
opportunity  of  correcting  the  wrong  impression.' 

§  578.  A  new  trial,  it  has  been  held  in  Louisiana,  a  State  in 
which  the  jury  are  held  to  be  judges  of  the  law,  will  not 
be  granted  because  the  court  refused  to  permit  counsel  ^"^n^J^Jt 
to  argue  to  the  jury  a  question  of  irreleyant  law.*    And  ^  a^^e 
a  fortiori  is  this  the  case  where  counsel,  after  asking  the 
judge  to  charge  on  the  law,  attempt  to  argue  against  the  charge.^ 
But  though,  in  such  jurisdictions,  counsel  may  argue  the  law  under 
the  direction  of  the  court,'  in  those  jurisdictions  where  the  jury  are 
bound  to  take  the  law  from  the  court  it  is  plainly  within  the  power 

^  state  V,  Smith,  76  N.  C.  306 ;  State  the  Court  of  Appeals  that  that  oonrt 
V.  Underwoodi  77  N.  G.  502 ;  State  t;.  did  not  sit  as  an  arbiter  morum  in  re- 
Matthews,  80  N.  G.  417 ;  infra,  §  853  ;  spect  to  the  manners  of  connsel  in  trial 
Ferguson  v.  State,  49  Ind.  33 ;  Gomhs  courts. 

V.  State,  75  Ind.  216 ;  State  v.  Noland,  ^  A  Utah  statute  provided  that  on  a 

85  N.  0.  676 ;   Fox  v.  People,  95  111.  new  trial  the    *'  former    verdiot  can 

71.    See  Sulliyan  v.  People,  31  Mich,  not  be  used  or  referred  to,''  etc.    An 

1 ;   State  v.  Ford,  71  Mo.  200 ;   State  allusion   by  the    prosecuting  counsel 

V.  Emory,  79  Mo.  461 ;  Turner  v.  State,  to  the  case  having  been  many  times 

4  Lea,   206 ;    Bradshaw  v.   State,  17  brought  before  the  tribunal,  does  not 

Neb.  147  ;  Ford  r.  State,  34  Ark.  649 ;  conflict  with  the  sUtute,   Hopt  v,  Utah, 

SUte  17.  Cason,  28  La.  An.  40  ;  Grosse  120  U.  8.  430. 

V.   State,   11  Tex.  Ap.   364 ;    Conn  v.  That  the  court  may,  in  some  Juris- 

State,  11  Tex.  Ap.  390 ;    Laubach  v.  dictions,    interfere    without    waiting 

State,  12  Tex.  Ap.  583.  for  counsel  to    object,    see   Berry  v. 

That  the  court  has  the  right  to  pre-  State,  10  Ga.  611 ;  Willis  v.  McNeill, 

vent  counsel  from  making  unwarranted  57  Tex.  465 ;  9  Or.  Law  Mag.  744. 

statements,    see    infra,   §§  853,   953 ;  That  mere  vituperative  declamation, 

State  V.  Dodson,  16  S.  C.  453 ;  Northing-  sustainable    as  a  probable  argument 

ton  9.  State,  14  Lea,  424 ;  Cross  t;.  from  the  facts  in  the  case,  and  not  in 

State,  68  Ala.476.    See  Hanson  v.  State,  itself  introducing  any  new  facts,  is  not 

78  Ala.   5,  as  to  interruptions  gene-  by  itself  ground  for  new  trial,  see  State 

rally.  v.  Hamilton,  55  Mo.  37 ;  State  v,  Estes, 

That  any  unfairness  by  the  prosecn-  70  Mo.  428 ;  State  v.  Stark,  72  Mo.  37; 
tion  may  be  ground  for  a  new  trial,  Pierson  v.  State,  18  Tex.  Ap.  524 ;  9 
see  infra,  §  853 ;  and  see  Young  v.  Cr.  Law  Mag.  762.  As  taking  a  danger- 
State,  19  Tex.  Ap.  537 ;  Kennedy  v,  omsly  lax  view  of  judicial  duty  in  this 
SUte,  Ibid.  620.  respect,   see  Hall  v.  Wolff,  61   Iowa, 

>  Com.  9.  Smith,  10  Phtia.  189 ;  Stote  559,  562. 

9.  Gay,  69  Mo.  430;  State  o.  Zumbun-  >  SUte  r.  McCort,  23  La.  An.  326. 

son,  9  Mo.  Ap.  526 ;  though  see  same  '  Edwards  v.   State,   22  Ark.    253. 

case  in  error,  86  Mo.  Ill ;   Hatch  9.  See  fully  infra,  §§  810-813. 

State,  8  Tex.  Ap.  416.    In  Arnold  r.  <  McMath  v.  SUte,  55  Ga.  803. 
People,  75  N.  T.  603,  it  was  said  by 
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of  the  court  to  stop  counsel  when  appealing  to  the  jury  to  decide 
the  law  in  opposition  to  the  court.^  And  in  tiie  latter  jurisdictions, 
the  court  will  stop  counsel  attempting  to  argue  questions  of  law,  or 
to  read  legal  rulings  to  the  jury,  and  will  require  them  to  address 
the  argument  to  the  court.'  But  while  this  is  the  case,  there  may 
nevertheless  be  exceptional  instances  in  which  it  is  permissible  for 
counsel,  by  way  of  illustration,  to  read  to  the  jury  reported  cases 
or  extracts  from  text-books,  subject  to  the  sound  discretion  of  the 
court,  whose  duty  at  the  same  time  is  to  check  promptly  any 
effort  on  the  part  of  counsel  to  induce  the  jury  to  disregard  the 
instructions,  or  to  take  the  law  of  the  case  from  the  books  rather 
than  from  the  court.'  But  there  will  be  no  reversal  for  an  error 
that  did  no  harm.^ 

§  579.  At  common  law  a  defendant  has  a  right  to  make  a  state- 
ment to  the  jury.'    It  was  at  one  time  held  in  England 
make^to-  ^^^  when  he  is  defended  by  counsel  he   should  not, 
ment  to        unless  under  peculiar  circumstances,  be  allowed  to  make 
such  statement  to  the  jury  before  his  counsel  addresses 
them.'    It  has  been  also  said  that  where  two  defendants  are 

>  See  infra,  §  810.  oriminal  action,  to  read  law  to  the  jury, 

*  U.  8.  V.  Rilej,  5  Blatch.  204 ;  U.  S.  is  objectionable,  and  onght  not  to  be 

V.  Shive,  1  Bald.  512 ;  where  counsel  tolerated.  Its  usual  eflTeot  is  to  oonfbse 

were  stopped  when  arguing  the  oonsti-  rather  than  to  enlighten  the  Jury.  There 

tutionalitj  of  a  law  ;  and,  generally,  are  cases,  however,  in  which  it  is  per- 

Davenport  v.  Com.,  1  Leigh,  589 ;  Peo-  missible  for  counsel,  by  way  of  iUustra- 

ple  V,  Anderson,  44  Gal.  65 ;  and  other  tion,  to  read  to  the  Jury  reported  cases, 

oases  cited  infra,  §  810.    So,  in  State  or  extracts  from  text-books,  subject  to 

V,  Klinger,  46  Ho.  224,  it  was  held  that  the   sound   discretion   of  the   court, 

counsel  could  not  read  law  books  to  whose  duty  it  is  to  check  promptly 

Jury,  when  the  effect  was  to  mislead,  any  effort  on  the  part  of  counsel  to  in- 

Nor  can  counsel  read  the  opinion  of  the  duce  the  Jury  to  disregard  the  instme- 

appellate  court  on  the  former  trial  of  tions,  or  to  take  the  law  of  the  case 

the  same  case.     Bangs  v.  State,   61  frt>m  the  books  rather  than  from  the 

Hiss.  363.  court.'' 

<  People  V.  Anderson,  44  Gal.  65.  ^  House  v.  State,  19  Tex.  Ap.  227. 

That  the  Jury  may  be  required  to  re-  *  See  Wh.  Gr.  Br.  §  427,  where  the 

tire  when  counsel  are  arguing  as  to  cases  are  discussed ;  R.  v.  Halings,  8  C. 

admissibility  of  evidence,  see  Krance  v.  k  P.  242  ;  De  Foe  v.  People,  22  Hich. 

State,  61  Hiss.  158  ;  Allison  v.  SUte,  224 ;  Farlow  v.  State,  48  Ga.  30. 

14  Tex.  Ap.  402.  «  R.  v.  Rider,  8  G.  &  P.  539  ;  R.  o. 

In  this  case  Crockett,  J.,  said : —  Halings,  Ibid.  242 ;  R.  v.  Hansano,  2 

*'  As  a  general  rule,  the  practice  of  F.  k  F.  64.    Compare  R.  v.  White,  3 

allowing  counsel,  in  either  a  civil  or  Camp.  98,  cited  supra,  S  566. 
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indicted  together,  and  one  of  them  only  is  defended  by  counsel,  it  is 
in  the  discretion  of  the  judge  whether  he  will  allow  the  defendant 
who  is  undefended  to  make  his  statement  to  the  jury  before  or  after 
the  address  of  counsel.^  But  the  prevalent  opinion  in  England  now 
is  that  he  is  at  common  law  entitled  in  all  cases  to  address  the  jury 
on  the  facts,  if  he  desire,^  and  that  when  he  has  counsel,  this  ad- 
dress may  be  made  after  his  counsel  has  closed.^ 

In  jurisdictions,  however,  in  which  the  defendant  is  entitled  to  be 
examined  under  oath,  such  unsworn  statements  are  secondary,  and 
cannot  be  received.* 

•  « 

1  Arohbold'8  C.  P.  17tb  ed.  (1871),  botham   v.  State,   19  Fla.   557.     See 

p.  159.     That  he  may  oroes-ezamine  Lond.  Law  Times,  Feb.  21,  1880,  for 

witnesses,  availing  himself  of  the  sug-  review  of  cases,  coiUra,  Ford  t;.  State, 

gestions  of  his  oounsel  as  to  the  proper  34  Ark.  649. 

course,  see  R.  v.  Parkins,  Rj.  &  M.  *  R.  v.  Shimmir,  London  Law  Times, 

168,  cited  supra,  §  566.  May  13,  1862,  p.  29. ' 

>  Whart.  Cr.    Bv.  §  427.     Higgin-  *  Com.  t;.  Scott,  123  Mass.  222. 
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[chap.  XI. 


CHAPTER  XI, 

MOTION  FOB  CONTINUANCE  AND  CHANGE  OF  VENUE. 


I.  On  Application  of  Pbosbgution. 

By  statate  in  Bome  States  trial 
must  be  prompt,  §  588. 
II.  On  Application  of  Defendant. 
1.  Abtenes  of  Material  Witness, 

Such  absence  g^und  for  con- 
tinuance if  due  diligence  is 
shown,  §  585. 

And  so  on  onanthorized  with- 
drawal of  witness,  §  586. 

Continuance  not  granted  when 
witness  was  out  of  Jurisdiction 
of  court,  §  687. 

Not  granted  when  there  has  been 
laches,  §  588. 

Or  unless  there  was  due  dili- 
gence, $  589. 

Not  granted  when  testimony  is 
immaterial,  §  590. 

Af&daTlt  must  be  special,  §  591. 

Impeaching  witnesses,  and  wit- 
nesses to  character,  not  **  ma- 
terial," §  592. 

If  object  be  delay,  reason  ceases, 
§598. 

Befttsal  cured  by  subsequent  ex- 
amination of  witness,  §  594-. 

Usually  continuance  is  refused 
when  opposite  party  concedes 
facts,  §  595. 


Not  granted  when  witness  had 
notice,  unless  he  secretes  him- 
self, §  596. 
2.  Inability  of  Dtfendant  or  Ckmnsd 
to  attend. 

Inability  to   attend  may  be  a 
ground  for  continuance,  §  697. 
8.  Improper  Pr^udiee  <^  Case  or 
Surprise, 

Continuance  granted  when  there 
has  been  undue  prejudice  of 
case,  §  598. 

Treachery  of  counsel,  §  598  a. 

4.  InabUity  of  Witness  to  under- 

stand Oath, 
In  such  case  continuance  may  be 
granted,  §  599. 

5.  Fisndeney  of  Cinil  Proceedings, 

§  599  a. 
ni.  New  Tbial. 

For  refusal  to  give  continuance 
new   trial   may   be   granted, 
§600. 
IV.  Question  in  Ebbob. 

Refttsal  to  continue  not  usually 
subject  of  error,  §  601. 
V.  Change  of  Venue. 

On  due  cause  shown  yenue  may 
be  changed,  §  602. 


I.    ON  APPLICATION   OF  THB  PROSECUTION. 

By  statute        §  583.  PROVISIONS  ozist,  as  has  been  noticed,  in  several 

s^tes  trial   of  the  States,  requiring  trials  in  criminal  cases  to  take 

prom^       place  within  a  specified  period  from  the  institution  of  the 

prosecution.^    An  arbitrary  refusal  on  the  part  of  the 

1  See  supra,  §  328.  As  to  Massachu-  the  part  of  the  State.  State  v.  Patter- 
setts,  see  Glover's  case,  109  Mass.  340.  son,  1  MoCord,  177. 

In  South  Carolina  it  is  at  the  discre-  Where  a  trial  for  a  capital  crime,  in 

tion  of  the  court  to  continue  a  cause  on  Massachusetts,  had  been  oontlnued  one 
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State  to  prosecute  may,  under  these  statutes,  not  only  release  but 
bar  further  prosecution.^ 

11.    ON  APPLIOATION  OF  THB  DBFENDANT. 

§  584.  Continuances  on  motion  of  the  defendant,  may  be  granted 
on  three  principal  grounds : — 

1.  On  affidavit  setting  forth  the  fact  that  a  material  witness  is 
absent,  that  his  presence  will  be  procured  by  the  next  court,  and 
that  due  diligence  has  been  used  to  obtain  his  attendance. 

2.  On  affidavit  setting  forth  the  inability  of  the  defendant,  and, 
in  certain  extreme  cases,  of  his  counsel,  to  attend  the  trial. 

8.  On  affidavit,  showing  that  means  had  been  improperly  taken 
to  influence  the  jury  and  the  public  at  large,  so  as  to  prevent,  at 
the  time  in  question,  the  chance  of  an  impartial  trial. 

Continuing  as  to  one  defendant  does  not  involve  continuing  as  to 
others^  when  the  trial  may  be  several.' 

1.  Absence  of  Material  Witness* 

§  585^  1.  The  general  rule  is,  that  a  continuance  «    .    w 

will  be  granted  on  an  affidavit  setting  forth  the  absence  8enc« 

of  a  material  witness  for  the  defence,  and  alleging  that  ^tum.^'^ 

his  attendance  will  be  procured  at  the  next  court,  and  SSteence'*^ 

that  due  diligence  has  been  used  in  attempting  to  procure  ^^^  been 
his  attendance.' 

term  and  the  government  was  not  then  *  See  Kennedy  v.  State,  81  Ind.  379 ; 
prepared,  the  oonrt,  on  continuing  it  Morgan  v.  Com.,  14 Bush,  106;  Whitley 
farther,  took  the  prisoner's  single  re-  v.  State,  38  Ga.  50 ;  State  v.  Wood,  68 
oognizance  for  his  appearance  at  the  Mo.  444 ;  Jones  v.  State,  10  Lea,  585 ; 
next  term.  Com.  v.  Phillips,  16  Mass.  Ratliff  v,  SUte,  12  Tex.  Ap.  330 ;  State 
426.  But  where,  at  the  first  term  after  v.  Bnrwell,  34  Kas.  312. 
the  finding  of  a  capital  indictment,  it  Thus  in  England  a  trial  for  mnrder 
appeared  that  a  material  witness  on  the  was  put  off  nntil  the  next  assizes,  upon 
part  of  the  goyemm^nt,  duly  put  under  an  application  on  the  part  of  the  prose- 
recognizance  to  appear,  had  fraud  u-  oution,  on  the  ground  of  the  inability 
lently  ayoided  the  court,  though  with-  of  a  material  witness  to  attend, 
out  any  oonniyance  of  the  prisoner,  although  the  witness  was  not  ex- 
the  indictment  was  continued.  Com.  amlned  before  the  magistrates,  there 
V.  Carter,  11  Pick.  277.  being  an  affidayit  of  a  medical  man  as 
^  Supra,  §  449.  to  an  injury  to  the  witness,  rendering 
'  White  V.  State,  31  Ind.  262.  See  it,  in  his  opinion,  unsafe  that  he  should 
State  V,  Ford,  37  La.  An.  444.  travel,  and  this  even  after  the  trial  had 
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§  586.  Where  a  party  is  surprised  by  the  unauthorized  with- 
And  80  on  ^^a^^^  ^^  ^^^  witnesses  after  the  trial  has  commenced, 
unauthor-  the  practice  is  to  apply  for  a  continuance  or  postpone- 
drawai  of  ment  of  the  trial ;  and  should  the  court  unadrisedly 
witness.  refuse  the  application,  such  refusal  may  be  made  the 
ground  of  application  for  a  new  trial.^ 

There  are,  howoFer,  the  following  qualifications  to  the  rule  ad- 
mitting continuance  on  the  ground  of  absence  of  witnesses. 

§  587.  A  continuance  will  not  be  granted,  where  the  absent  tes- 
Gontinu-  ti^aony  is  out  of  the  process  of  the  court.*  Thus  it  was 
ance  not      held  by  Story,  J.,  in  a  leading  case,  not  to  be  a  sufficient 

flrantdd  nt  ni  ^      c» 

when  wit-  ground  for  a  delay  of  trial  that  the  party  wishes  it  in 
©rprocess  order  to  procure  papers  from  a  foreign  country,  since  the 
of  court  or    court  could  uot  issue  process  which  will  be  effectual  in 

of  uncer-  ^  ^ 

tain  at-  procuring  such  papers.*  But  in  a  strong  case,  and  when 
there  is  a  reasonable  ground  for  expecting  to  receive  the 
testimony,  a  continuance  will  be  granted  to  secure  such  foreign  tes- 
timony, if  it  be  admissible.^ 

There  must,  in  any  case,  in  order  to  sustain  the  motion,  be  a 
reasonable  prospect  of  obtaining  the  attendance  of  the  witness  at 
the  period  asked  for.* 

§  588.  A  continuance  will  not  be  granted  on  such  an  affidavit 
when  the  prisoner  has  been  guilty  of  laches  or  delay,*  or  of  any 

been  appointed  for  a  particular  day.  o.  Zellers,  2  Halst.  220 ;  Hall's  case,  8 

B.  V.  Lawrence,  4  F.  &  F.  901.  Grat.  695  ;  State  v.  Files,  3  Brevard, 

And  so  it  has  been  held  that  the  304 ;  1  Const.  R.  234 ;  People  v.  Cleve- 

conrt  will  postpone  until  the  next  as-  land,  49  Cal.  578 ;  Ouoganden  v.  State, 

sizes  the  trial  of  a  prisoner  charged  41  Tez.  626. 

with  murder,  on  an  affidayit  by  his  *  U.  S.  v.  Gibert,  2  Sumner,  19.     See 

mother  that  she  would  be  enabled  to  R.  v.  D'Eon,  1  W.  Bl.  510 ;  Hard  v. 

prove  by  several  witnesses  that  he  was  Com.,  5  Leigh.  715  ;  infra,  §  589 ;  Mull*8 

of  unsound  mind,  and  that  she  and  case,   8  Grat.  695;  State  v.  Files,  3 

her  family  were  in  extreme  poverty,  Brev.  304 ;  State  v,  Lewis,  1  Bay,  1. 

and  had  been  unable  to  procure  the  *  White  v.  Com.,  80  Ky.  480 ;  Mc- 

means  to  produce  such  witnesses,  and  Dermott  o.  State,  89  Ind.  187 ;  State  p. 

that  she  had  reason  to  believe  that  if  Klfnger,  43  Ho.  127. 

time  were  given  her  the  requisite  funds  >  People  v.  Lewis,  64  Cal.  401. 

would  be  provided.    R.  v.  Langhnrst,  ^  8  Bast,  37 ;    1  Blackstone,  514 ; 

10  Cox  C.  C.  353 ;  4  F.  &  F.  969.  Com.  o.  Hillard,  1  Hass.  9 ;  Com.  r. 

1  Cotton  V.  State,  4  Tex.  260.    See  Gross,  1  Ashm.  281 ;  Holt  v.  Com.,  2 

Lynes  v.  State,  46  Ga.  208.  Va.  Cas.  156  ;  Bledsoe  o.  Com.,  6  Rand. 

•  Com.  V.  Millard,  1  Mass.  6 ;  State  673 ;    Fiott   o.    Com.,   12  Grat.    564 ; 
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conniFance.^    Thus  in  a  case  in.  the  Court  of  Errors  of  Virginia, 
it  was  held  that  where,  after  one  continuance  obtained  jf^tCTant- 
by  the  prisoner,  who  was  charged  with  uttering  a  forged  ed  when 

,  1     *  i  .1         .1  .  ,    1  .   1  .   •      there  have 

note,  he  asked  for  another,  the  court  below  was  right  m  been 
compelling  him  to  disclose  what  the  absent  witness  would  ^^^^* 
prove  ;  and  was  justified  in  refusing  the  continuance,  though  the 
witness  was  shown  to  be  material,  due  diligence  not  having  been 
used  to  procure  his  attendance.'  And  where  a  continuance  was 
asked  on  account  of  the  absence  of  witnesses,  but  the  evidence  of 
one  of  them,  according  to  the  affidavit,  would  have  been  entitled  to 
but  little  influence,  and^  the  others  were  merely  to  impeach  the  prin- 
cipal witness  for  the  prosecution,  the  case  having  been  continued 
before,  and  it  not  appearing  why  the  witnesses  were  not  attached, 
nor  that  they  would  attend  at  the  next  term,  it  was  held  that  the 
application  was  properly  refused .• 

§  589.  The  affidavit  must  itself  show  due  diligence  in  summoning 
the  absent  witnesses,^  or  good  grounds  for  expecting  their 
attendance  at  a  future  court.*    Thus  where  a  prisoner  Sfere^i^ 
indicted  for  felony  made  affidavit  that  he  had  four  mate-  ^^e  dui. 

gence. 

rial  witnesses  who  were  absent,  and  resident  in  another 
State,  without  naming  them,  or  stating  that  he  had  made  any  effort 
to  procure  their  attendance,  or  that  he  expected  to  be  able  to  pro- 
cure their  attendance,  and  thereupon  prayed  a  continuance,  it  was 

RonBeirs  oAse,  28  Grat.  930 ;  Brown  v,  i  Woimley  v.  Com.,  10  Grat.  658. 

SUte,  65  Ga.  332 ;  State  v,  Taylor,  11  *  Holt  v,  Ck>m.,  2  Va.  Gas.  156. 

La.  709  ;  Gibson  v.  State,  59  Miss.  341 ;  *  Earp  v.  Com.,  9  Dana,  302.    See 

Fletcher  v.  State,  60  Miss.  675  ;  Thomas  Holden  v.  State,  13  Tex.  Ap.  601. 

V.  SUte,  61  Miss.  60 ;  SUte  v.  Bums,  '  State  v.  Fox,  79  Mo.  109  ;   McDer- 

54  Mo.  274 ;  State  v.  Simms,  68  Mo.  mott  v.  State,  89  Ind.  187 ;   People  v. 

305  ;   Gladden  v.  SUte,  12  Fla.  562;  Lampson,  70  Cal.  204;  Atkins  v.  State, 

Anderson  v.  SUte,  28  Ind.  22 ;  Earp  v.  11  Tex.  Ap.  8 ;   Fallen  v.  State,  11 

Com.,  9  Dana,  302;  Dingman  v.  State,  Tex.  Ap.  89.     See  Taylor  v.  Sute,  11 

46  Wis.  485  ;  Coward  v.  State,  6  Tex.  Lea,  708  ;   Davis  v.  SUte,  85  Tenn. 

Ap.  59 ;  Cardova  v.  State,  6  Tex.  Ap.  522. 

445  ;  Gaston  v,  SUte,  11  Tex.  Ap.  143 ;  >  State  v.  Whitton,  68  Mo.  91 ;  Mnr- 

Evans  o.   SUte,    13   Tex.    Ap.    225 ;  ray  v,  SUte,  1  Tex.  Ap.  417 ;   Striok- 

Walker  v,   SUte,   13  Tex.  Ap.   618;  land  v.  State,  13   Tex.  Ap.  364,  and 

Mapes  r.  SUte,  14  Tex.  Ap.  129 ;  Hart  oases  cited  to  last  section.    See,  also, 

V.  State,  14  Tex.  Ap.  657 ;   O'Neal  v.  Mapes  v.  SUte,    14   Tex.    Ap.    129 ; 

Sute,   14    Tex.   Ap.   582 ;    Feople  v.  O'Neal  o.  SUte,  14  Tex.  Ap.  582. 
Jocelyn,  29  Cal.  562. 
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held  the  motion  for  a  continuance  was  properly  ovemiled.^    The 
court  may  examine  the  party  as  to  the  grounds  of  his  affidavit.' 

§  590.  A  continuance  will  not  be  granted  on  such  an  affidavit, 
Not  ffrant.     ^^ere,  on  the  court's  requiring  such  particularity  (which, 


ed  when       at  least  when  the  application  is  made  for  the  second  time, 

testimony       ,,  i*..  i\«.  ij» 

is  immate-    it  IS  usual  for  it  to  do),'  it  appears  on  the  face  of  the  de- 
^ '  fendant's  application  that  the  object  for  which  the  absent 

witness  is  to  be  called  is  not  material  to  the  issue/  or  would  not, 
if  granted,  have  an  appreciable  effect.' 

§  591.  The  affidavit  must  be  sworn  a  sufficient  period  before  trial, 
Aff,  ^  S^^^  notice  to  the  opposite  side^  unless  the  facts  affect- 

mnfit  be  ing  the  witness  were  not  known  in  time,  when  it  may  be 
special.  g^om  in  court,  and  from  the  proof  offered  the  judge  will 
decide  if  the  witness  is  material.^  The  affidavit  must,  as  a  rule,  be 
made  by  the  party  on  whose  behalf  the  postponement  is  sought.;  but 
his  absence,  age,  sickness,  or  other  sufficient  cause  will  let  in  his 
attorney,  or  even  a  third  person,  to  swear  it.^  The  illness  of  the 
absent  witness,  or  of  a  child  of  which  she  is  the  nursing  mother,  is 
best  established  by  the  affidavit  of  the  medical  attendant.  The 
name  and  place  of  abode  of  the  expected  witness,  his  continued 
absence  or  actual  incapacity  to  attend  at  any  time  during  the 
session,  and  the  use  of  every  reasonable  effort  to  compel  such 
attendance,  must  be  distinctiy  specified,  and  the  materiality  of  his 
evidence  in  the  case  shown.'    Nor  will  these  facts  suffice  to  post- 

1  Hard  v.  Com,,  6  Leigh,  715.  State,  20  Tex.  Ap.   12 ;    Henning  r. 

>  SUte  V.  Betsall,  11  W.  Va.  703.  State,  24  Tex.  Ap.  315. 

*  Nelson  v.  State,  2  Swan,  482.  ^  People  v,  Anderson,  53  Blicli.  60 ; 

*  Steel  V.  People,  45  111.  152 ;   SUte  Varnadoe    v.    SUte,    67     Ga.     768 ; 
t^.  Pagels,  92  Mo.  300 ;  Bledsoe  v.  Com.,  Allison  v.  State,  14  Tex.  Ap.  402. 

6  Randolph,    673;    Hnrd  v.  Com.,  5  ^  Adams  v.  People,   109    111.    444; 

Leigh,  715  ;  Earp  v.  Com.,  9  Dana,  302 ;  Dnnn  v.  People,  109  111.  635. 

Davis  V.  State,   85   Tenn.  522  ;    State  ^  Moody  v.  People,  20  111.  315.    Bnt 

V.  Files,  3  Brey.  304 ;  Dacy  v.  State,  see  R.  v.  Langhurst,  10  Cox  C.  C.  353 ; 

17  Ga.  439;  Jones  v.  State,  60  Miss.  4F.&F.  969,  where  the  affldayit  of  the 

117 ;  People  v.  Thompson,  4  Cal.  238 ;  attorney  was  refused. 

Bmton  r.   State,   21   Tex.   337.      See  *  Beavers    v.  State,    58   Ind.   530 ; 

Finckford  v.  State,  13  Tex.  Ap.  468 ;  Moody  t;.  People,  20  111.  315 ;  Crews  v. 

Nolan  V,  State,  14  Tex.  Ap.  474 ;  Phelps  People,  120  111.  317  ;   SUte  v,  Under- 

V.  State,   15  Tex.  Ap.  45 ;    Irvine  v,  wood,  76  Mo.  630 ;  Comstook  v.  State, 

14  Neb.  205 ;  Polin  v.  State,  14  Neb.  540. 
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CHAP.  XI.]  OOKTINUANOBS.  [§  592. 

pone  the  trial,  unlesas  the  affidavit  is  positive  in  its  verification  of 
them.*  Thus,  it  must  state  that  the  absent  person  is  a  material  wit- 
ness, without  whose  evidence  the  applicant  cannot  safely  proceed  to 
trial,  and  that  he  has  endeavored,  without  effect,  to  serve  on  him  a 
subpoena ;  specifying  the  exertions  used.  It  should  then  state  in 
plain  terms  that  there  is  reasonable  ground  for  believing  that  the 
delay  sought  for  will  tend  to  the  furtherance  of  justice,  and  that  the 
testimony  of  the  witness  may  be  obtained  at  the  time  to  which  the 
trial  is  proposed  to  be  deferred.'  Unless  there  be  such  exactness,  a 
continuance  will  not  be  granted.*  In  proper  cases,  counter-affidavits 
may  be  presented.^ 

§  592.  Unless  there  be  auxiliary  grounds,  a  continuance  will  not 
be  granted  on  account  of  the  absence  of  impeaching  impeach- 
witnesses.    Thus,  where  it  appeared  that  two  witnesises  Jj^jg^g^^d 
out  of  three,  on  the  ground  of  whose  absence  a  continu*  witDesses 
ance  was  asked,  were  merely  to  impeach  the  chief  wit-  ter  not 
nesses  for  the  prosecution,  and  that  the  third  was  imma-  S^mau^^ 
terial,  a  continuance  was  refused.'    On  account  of  the   ^^*" 
absence  of  witnesses  to  character,  a  continuance  will  rarely  be 
granted/    A  fortiori  the  continuance  will  be  refused  in  such  case 
where  the  prosecution  admits  that  to  which  the  absent  witness  is  to 
testify.    Thus  where  in  a  New  York  case  it  was  proved  on  the  part 
of  the  government,  and  was  not  disputed  by  the  accused,  that  no 
living  person  save  the  prisoner  was  present  at  the  alleged  murder, 
nor  was  there  claim  of  an  alibi,  and  it  appeared  by  the  affidavits 
that  the  absent  witnesses  were  expected  to  testify  to  the  defendant's 
good  character  before  the  alleged  murder,  which  the  prosecution  ad- 
mitted ;  the  motion  was  denied.' 

1  See  PnUen  v.  State,  11  Tex.  Ap.  >  Williams  v.  State,   10  Tez.  Ap. 

89.  114 ;  People  v.  Garne,  2  Utah,  260. 

*  Diok.  a.  S.  6th  ed.  469 ;   Foster,  «  State  v.  Simien,  30  La.  An.  Ft.  I. 

40 ;  1  Wheel.  C.  C.  30  ;   Com.  v.  Fol-  296.    See  Johnson  0.  SUte,  66  Ga.  74 ; 

ler,  2  Ibid.  323 ;   Holt  v.  Com.,  2  Va.  State  0.  Williams,  69  Ga.  11. 

Cas.   156  ;    MalPs  case,  8  Grat.  695.  *  Earp  0.  Com.,  9  Dana,  302. 

See,  as  to  requisites  of  affidavit,  Catler  ^  R.  v.  Jones,  8  East,  34,  Lawrence, 

0.  State,  42  Ind.  244 ;  Miller  v.  State,  J. ;    Rhea  0.  State,  10  Yerger,  258 ; 

42  Ind.  544  ;  Jim  0.  SUte,  15  Ga.  535  ;  SUte  0.  Klinger,  43  Mo.  127 ;  bat  see 

State  0.  Lange,  59  Mo.  418  ;  People  0.  contra^  State  0.  Nash,  7  Iowa,  347. 

Francis,  38  Cal.  183 ;   People  0.  Mc-  ^  People  0.  Wilson,  3  Park.  C.  R. 

Crory,  41  Cal.  458.  199. 
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§  595.]  PLEADING   AND   PRACTICE.  [CHAP.  XI. 

§  593.  It  is  in  the  discretion  of  the  court,  even  where 
be  defay  *^®  materiality  of  the  absent  evidence  is  exposed  on  affi- 
reason  davit,  to  refuse  a  continuance,  if  it  should  appear  that 

ceases.  *  * 

the  defendant's  sole  object  was  delay.* 

§  594.  Refusal  by  the  court  to  continue  a  capital  trial 
ciu-ed\y  because  of  a  witness's  absence,  on  the  ground  of  want  of 
subsequent    diligence  on  the  part  of  the  defendant,  is,  whetiier  erro- 

examina-  ^  ^  '      ' 

tion  of  neous  or  not,  no  ground  for  a  new  trial,  if  the  witness 
was  brought  in  and  testified  before  the  end  of  the  trial.' 
§  595.  A  continuance,  according  to  the  general  practice,  may  be 
Usually  refused,  if  the  adverse  party  will  admit  that  such  witness 
auce^Ss^  would  testify  as  is  supposed  by  the  party  moving  for  a 
refused  continuance.'  It  has,  however,  been  said  that  it  is  not 
posite  sufficient  that  the  opposite  party  should  admit  that  the 

cedea  ^°'  witness  would  have  testified  to  the  specific  facts  ;  there 
facu.  iQugt  i)e  an  admission  that  those  facts  are  absolutely 

true.^  But  the  better  view  is  that  contradictory  evidence  may  be 
introduced  by  a  party  who  has  admitted  statements  made  in  an  affi- 
davit for  continuance,  and  that  the  same  questions  of  competency 
may  be  raised  as  would  be  allowed  if  the  witness  were  sworn  in 
court.'  Such  an  admission  is  a  waiver  of  the  defendant's  constitu- 
tional right  to  hear  the  witnesses  produced  against  him.'  Circum- 
stances, however,  may  exist,  when,  upon  the  defendant  making  an 
affidavit  for  a  continuance,  it  will  be  held  that  the  prosecution  can- 
not force  him  into  a  trial  by  admitting  the  truth  of  what  the  alleged 
absent  witness  would  depose  to,  such  witness  being  attainable  at  a 


1  Vance  w.  Com.,  2  Va.  Caa.  162;  *  See  People  o.  Vermilyea,  7  Cow. 
Bledsoe  v.  People,  6  Randolph,  674;  369  ;  Brill  v.  Lord,  14  Johns.  341 ;  but 
,  State  V.  Duncan,  6  Ire.  9S  ;  People  v.  see  cases  in  last  note. 
Thompson,  4  Gal.  23S.  ^  Olds  v.  Com.,  3  Marsh.  467 ;  SUte 
>  Mitchell  V,  SUte,  22  Qa.  211.  v,  Geddis,   42  Iowa,  164.    Upon  the 
*  People  V,  Wilson,  3  Parker  C.  R.  witness  turning  up  he  may  be  ezam- 
199  ;  Van  Meter  v.  People,  60  111.  168 ;  ined,  notwithstanding  the  agreement 
Wise  V.  State,  34  Qa.  348 ;  Browning  r.  to  take  his  testimony  as  offered  in  ad- 
State,  33  Miss.  48  ;  People  v.  Brown,  59  vance.    Hackett  v.  State,  13  Tez.  Ap. 
Cal.  345.    That  Missouri  statute  mak-  406. 

ing  this  obligatory  is  unconstitutional,  >  State  v.  Wagner,  78  Mo.  644 ;  Han- 
see  SUte  V.  Hickman,  75  Mo.  416 ;  State  cock  v.  State,  14  Tex.  Ap.  392. 
V.  Berkeley,  92  Mo.  41. 
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CHAP.  XI,]  OONTINUANCBS.  [§  598. 

future  trial.^    And  in  any  view  the  admission  must  be  as  broad  as 
the  oflFer.* 

§  596.  A  continuance  will  not  be  granted  on  such  an  Not 
affidavit,  where  it  appears  that  the  absent  witness  had  w?en  wii^ 
notice  of  the  time  of  trial,  and  was  duly  summoned,  un-   ^^^  ^*^ 

•  .  -  notice,  un- 

less he  had  secreted  himself,  or  had  been  spirited  away   less  he  se- 

1      .1  .^  .     •  creteshim- 

by  the  opposite  party."  self. 

2.  IrMbility  of  Defendant  or  his  Counsel  to  attend. 

§  597.  On  affidavit  setting  forth  the  inability  of  the  defend- 
ant,^ and  in  certain  extreme  cases,  e.  ^.,  sickness,'^  of  his 
counsel,  to  attend  the  trial,  the  motion  may  be  granted,^  to  attend 
and  the  same  indulgence  will  be  granted  when  the  de-  ™^y  ^  ^ 

,  ,  ffTOund* 

fendant  has  been  suddenly  and  without  notice  abandoned 
by  his  counsel,  so  that  he  cannot  properly  prepare  for  trial.^  Death 
or  sickness  of  counsel,  occurring  so  suddenly  as  to  prevent  the  en- 
gagment  of  others,  is  generally  good  ground ;"  but  mere  absence 
of  counsel  is  rarely  received  as  in  itself  adequate,'  and  this  is  emi- 
nently the  case  when  the  absent  counsel  is  one  of  two  or  more  em- 
ployed.^^  Certainly  such  excuse  cannot  be  made  available  more 
than  once  in  the  same  case.^^ 

8.  Improper  Means  to  prejudice  Case, 

§  598.  A  continuance  may  also  be  granted  on  affidavit  showing 
that  means  had  been  improperly  taken  to  influence  the  jury  and 

1  Goodman  v.  State,  1  Meigs,  195 ;  officer  is  gronnd  for  oontinnanoe,  Peo- 

State  0.  Baker,  13  Lea,  326 ;  Waasels  pie  v.  Shufelt,  61  Mich.  237. 

V.  SUte,  26  lud.  30 ;   De  Warren  v.  «  Say.  Rep.  63. 

State,  29  Tez.  464 ;  People  v.  Dodge,  ^  Wraj  t;.  People,  78  111.  212. 

28  Cal.  445.   AlUer  where  witness  is  oat  ^  Hanter  v.  Fairfax,  3  Dall.  305. 

of  jnriadiotion.    Petty  v.  State,  4  Lea,  "  M^Kay  v.  Ins.  Co.,  2  Caines,  384; 

328.  Hammond  v.  Haws,  Wallace  C.  C.  1 ; 

'  People  V,  Brown,  54  Cal.  243.  but  see  Rhode    Island  v,  Massachn- 

*  Barnes,.  442.  setts,  11  Peters,  226  ;    Long  v.  State, 

«  See  Hays  t;.  State,  68  Ga.  833.  38  Ga.  49 ;  State  v,  Ferris,  16  La.  An. 

»  Loyd  r.  State,  45  Ga.  57  ;  Brown  424 ;  Roberts  v.  State,  9  Col,  458. 

».  SUte,  38  Tex.  482 ;    People  ».  Lo-  »  Turner  v.  State,  70  Ga.  769  ;  Wal- 

gan,  4  Cal.  188.      But  see  Harvey  v,  ker  v.  State,  13  Tex.  Ap.  618. 

SUte,  67  Ga.  639  ;   SUte  v.  Stegner,  n  State  v.  Dubois,  24  La.  An.  309. 

72  Iowa,  13.    Sickness  of  prosecuting 
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§  599  a.]  PLEADING  AND  PBAOTIOE.  [CHAP.  XI. 

the  public  at  large,  so  as  to  prevent,  at  that  time,  an  impartial 
.   ,  trial,^  and  that  the  public  excitement  was  such  as  to  in« 

And  so  * 

when  op-      timidate  and  swerve  the  jury.'    But  the  fact  of  ordinary 

tytak^^'    newspaper  paragraphs  existing  on  the  subject  is  not 

™l!y?I  enough.*  Where  the  excitement  is  the  result  of  the  de- 
means to  D 

prejudice  fendant's  own  action,  the  application  will  be  refused;^ 
so  of  sor-  and  it  is  not  a  good  ground  for  a  new  trial,  that  at  the 
P''^*  time  of  trial  there  was  a  great  excitement  in  the  public 

mind  against  the  accused.'  A  continuance  also  may  be  granted  in 
cases  of  non-culpable  surprise.^ 

§  598  a.  A  continuance,  also,  may  be  granted  when  by  the 
treachery  or  misconduct  of  counsel,  due  preparation  for 
of  counsel,    trial  is  prevented.' 

4.  Inability  of  Witnesi  to  understand  the  Obligation  of  an  Oath. 

§  599.  A  continuance,  also,  will  sometimes  be  granted  where 
And  so  of  ^  witness,  whose  evidence  is  material  to  the  case,  has 
inability  of    no  senso  of  the  obligation  of  an  oath ;  in  such  a  case, 

witoesfi  to 

understand  the  trial  may  be  adjourned  until  the  witness  is  instructed 
*^**  •  in  the  principles  of  moral  duty.* 

5.  Pendency  of  Oivil  Proceedings. 

§  599  a.  The  court  will  not  continue  a  prosecution  because  a 
civil  suit  is  pending  when  the  prosecution  is  the  proper  remedy  for 
the  wrong.'  It  is  otherwise,  however,  when  the  prosecutor  resorts 
to  civil  proceedings  as  a  means  of  redress  for  which  they  are 
peculiarly  suited.*^ 

1  1  Burrow,  510.  Foster  v.  Com.,  8  W.  &  S.  77 ;  Drake 

>  Com.  17.  Dnnham,  Thach.  C.  C.  516.  v.  Lowell,  13  Mete.  292 ;  supra,  §  453. 

*  Com.  V.  Carson,  Major's  Court  of  ^  See  Fielding's  case,  2  Burr.  719 ; 
Philadelphia,  June,  1823,  per  Reed,  R.  v.  Simmons,  8  C.  &  P.  50 ;  Com.  v. 
Recorder ;  1  Wheel.  C.  C.  488.  Bliss,   1   Mass.  32 ;  Com.   v.  Elliot,  2 

*  U.  S.  V.  Porter,  1  Baldwin,  78.  Mass.  372 ;  Resp.  v.  Gross,  2  Yeates^ 
s  Infra,  §  889.     See  State  v.  Ford,  37    479  ;    Com.    v.    Dickinson,    3    Clark, 

La.  An.  444.  Phil.    365 ;    Com.    v,    Diokeraon,    7 

6  Lutton  V.  State,  14  Tex.  Ap.  518.  Weekly  Notes,  433.      Snpra,   §  453. 

^  State  V.  Lewis,  74  Mo.  222 ;  infra.  Compare    Backner   v.    Beek,    Dudley 

§  878.  (S.  C),  168 ;  Richardson  v.  Lunti,  26 

8  1  Leach's  Cases,  430.     See  Whart.  La.  An.  313 ;  State  v.  Wilson,  33  La. 

Crim.  Ey.  §§  366,  370.  An.  261;  Whart.  Crim.  Law,  9th  ed. 

*  Taylor  r.  Com.,  29  Orat.  780.    See  §  618. 
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OHAP.  XI.]  OHANaS  OF  VBNUE.  [§  602. 


III.  NEW  TRIAL. 

§  600.  If,  on  a  motion  for  new  trial,  the  court  is  convinced, 
after  hearing  all  of  the  evidence,  that  the  continuance 
should  have  been  allowed,  the  motion  should  be  granted  ;*  to^^^e"**^ 
and  if  it  be  refused,  the  party  excepting  may,  in  those   contin. 

'  *■       J  r      o        fif  uancenew 

jurisdictions  where  a  bill  of  exceptions  lies  in  such  cases,  trui  may 

.....  ..•  «  be  flranted. 

obtain,  m  a  strong  case,  a  revision  in  error.' 

IV.   QUESTION  IN   ERROR. 

§  601.  As  a  general  rule,  error  does  not  lie  to  the  action  of  the 
court  on  a  motion  for  continuance,  which  is  in  the  dis- 
cretion of  the  court  ;•  though  when  a  bill  of  exceptions  Jot  JJoaSy 
is  taken,  the  decision,  in  a  strong  case,  may  be  re-  subject  of 
viewed.* 

v.  CHANGE  OF  VENUE. 

§  602.  In  some  jurisdictions  at  common  law,  in  others  by  local 
statute,  the  venue  of  a  case  may  be  changed  on  the  defendant's 
application,'  at  the  discretion  of  the  court,  on  due  cause  shown.* 

1  See  oases  dted  infra,  §  793,  and  in  *  Johnson  v.  State,  42  Ohio  St.  207 ; 

next  note,  and  see  Heath  v.  State,  68  Taylor  v.  Com.,  77  Va.  692;  Wassels 

Ga.  287.  V.  SUte,  26  Ind.  30 ;  Hart  v.  State,  26 

*  Infra,  $§  777,  882-3 ;  HoDaniel  v.  Ind.  106 ;  Stnnn  o.  State,  74  Ind.  335 ; 

SUte,  8  S.  &  H.  401.    See  Malone  v.  State  v.   Rorabaoher,   19    Iowa,   164; 

State,  49  Ga.  212 ;  Moody  v.  State,  54  State  v.  Painter,  40  Iowa,  298 ;  Salis- 

Ga.  660 ;  Jones  v.  State,  10  Lea,  585.  bury  o.  State,  79  Ky.  425 ;  State  v. 

s  Infra,  §§  777,  883  ;  Com.  v.  Dono-  Soott,  78  N.  C.  465  ;  Long  v.  State,  38 

▼an,  99  Mass.  425  ;  De  Arman  v.  State,  Ga.  491 ;  Whitely  v.  State,  38  Ga.  50 ; 

77  Ala.  10 ;    Eighmy   v.    People,  79  Monday  v.  Bute,  32  Ga.  672 ;  Brown 

N.  Y.    546 ;    Webster  v.    People,  92  v.   SUte,    65  Ga.    332 ;    Williams    v. 

N.  T.  422 ;  State  0.  Dodson,  16  S.  C.  SUte,  69  Ga.  11 ;  Barber  v.  SUte,  13 

453  ;  Cox  v.  SUte,  64  Ga.  374 ;  Stranss  Fla.   675 ;    StaU  v.  Moultrie,  33  La. 

V.  State,  58  Miss.  53 ;  Jones  v.  SUte,  An.  1146 ;  SUte  v.  Horton,  33  La.  An. 

60  Miss.  117 ;  SUte  v,  Lewis,  74  Mo.  289 ;  SUte  o.  Briggs,  34  La.  An.  69 ; 

222 ;  State  v,  Shreve,  39  Mo.  90  ;  StaU  SUte  v.  Bojd,  37  La.  An.  81 ;  Williams 

V.  Wilson,  23  La.  An.  558 ;  Morgan  v.  v.   SUte,   10  Tex.   Ap.   528 ;  Garrold 

SUte,  13  Fl.  671 ;  State  v.  Chevalier,  v.  SUte,  11  Tex.  Ap.  219 ;  Bohannon  v. 

36  La.  An.  81  r  Hdridge  v.  SUte,  12  SUte,  14  Tex.  Ap.  271.    Infra,  §  771. 

Tex.  Ap.  208 ;  Edmonds  v.  SUte,  34  ^  gee  State  v.  Green,  22  W.  Va.  800. 

Ark.  720.  •  1  Ch.  C.  L.  201 ;  R.  p.  Hunt,  3  B. 
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§  602.]  PLEADING  AND   PRACTICE.  [CHAP.  XL 

The  application  is  too  late  when  made  after  empanelling  the  jurj,^ 

and  the  burdeiT  is  on  the  petitioner  to  make  out  a  case.' 

wiuB^ve-      ^^  ^^^  ground  laid  be  incapacity  of  the  judge,  it  has  been 

nue  may  be  ruled  the  court  has  no  discretion,  and  that  the  applica- 

chftDged.  ,      ,  .    , 

tion  must  be  granted ;'  though  this  view  must  be  limited  to 
cases  where  such  incapacity  is  established.^  The  ground  for  a  change 
should  be  fully  spread  on  the  record,  so  that  it  can  be  examined  by 
a  court  of  error ;'  and  that  facts  must  be  set  forth  showing  that  the 
party  could  not  have  a  fair  trial  in  the  district  or  town  in  which  the 
arraignment  is  proposed.*  The  arraignment  once  made,  in  the  place 
where  the  indictment  is  found,  need  not  be  repeated  in  the  place  to 


&  Aid.  444 ;  R.  v.  Ck)wle,  2  Bnrr.  834 ;  Curtis,  ex  parte,  3  Minn.  274 ;  State  v, 

R.  V.  Holden,  5  B.  &  Ad.  347 ;  People  Qates,  20  Mo.  400 ;  a  case  where  the 

V.   Harris,  4  Denio,   150;    People    v.  jndge  had  been  counsel.    See  People 

Webb,  I  Hill  N.  Y.  179  ;  Davis  v.  SUte,  v.  Reed,  49  Iowa,  85  ;  State  v.  Foley, 

39  Md.   355  ;   State  v.  Spurbeck,  44  65  Iowa,  51 ;  infra,  §  605. 

Iowa,  667  ;  Dann  r.  People,  109   III.  *  People  v.  Shnler,  28  Cal.  490. 

635  ;  Manlj  v.  State,  52  Ind.'215  ;  Bis-  >  Wormeley  v.  Com.,  10  Grat.  658; 

sot  v»  State,  53  Ind.  408 ;  Leslie  v.  State,  State  v.  Barrett,  8  Iowa,  536 ;  Gmi>oria 

83  Ind.  180 ;  Shnlar  v.  Shnlar,   105  v.  Volmer,  12  Eans.  622.     See  State  v. 

Ind.  290 ;  Hopkins  v.  State,  10  Lea,  Daniels,  66  Mo.  103 ;  Poe  v.  SUte,  10 

204;   Martin  v.  State,  35  Wis.    294;  Lea,  673.    There  will  be  no  reversal  if 

State  V.  Rowan,  35  Wis.  303;  State  v.  substantial  justice  is  done.     Posey  v, 

Coleman,  8  S.  C.  237 ;  Brinkley  v,  SUte,  SUte,  73  Ala.  490 ;  Magee  v.  Sute,  14 

54  Qa.  371 ;  Williams  v,  SUte,  48  Ala.  Tex.  Ap.  367. 

85 ;  Taylor  v.  State,  48  Ala.  180 ;  Hoi-  <  R.  v.  Holden,  5  B.  &  Ad.  347  ;  Peo- 

ton,  ex  parte,  69  Ala.  164 ;   State  v.  pie  v.  Bodine,  7  Hill  N.  T.  147 ;  Worme- 

Ford,     37    La.     An.    443;     State     v.  ley  v.  Com.,   10  Grat.  658;  SUte  v, 

O'Rourke,  55  Mo.  440 ;  SUte  v.  Ship-  Williams,   2  McCord,   302 ;  People  p. 

man,  63  Mo.  147 ;  State  v.  Lawthew,  Graham,   21   Cal.    261.    As    refusing 

65  Mo.  454 ;  SUte  v.  Burgess,  68  Mo.  change  of  venue  on  sUtntory  grounds, 

334 ;  Sute  v,  Hayes,  14  Mo.  Ap.  173 ;  see  State  v.  Howard,  31  Vt.  414.    That 

SUte  V.  Boban,  15  Kans.  407 ;  McPher-  the  right  to  a  change  of  venue  is  not 

son  V.  State,  29  Ark.  225  ;  People  v,  absolute,  see  Dulany  v.  SUte,  45  Md. 

Congleton,  44  Cal.  92  ;  People  v.  Per-  100.    As  to  its  limitations,  see  SUte  v. 

due,  49  Cal.  425 ;  Burris  v.  State,  38  Flynn,  31  Ark.  35.    That  defendant, 

Ark.  221 ;  Anshioks  v,  SUte,  45  Tex.  after  change   on  his  petition,  cannot 

148 ;  Davis  v,  SUte,  19  Tex.  Ap.  201 ;  object  to  jurisdiction,  see  Perteet  r. 

Labbaite  v.  SUte,   6  Tex.   Ap.   257;  People,  70  III.  71.    In  this  SUte  the 

State  V.  Adams,  20  Eans.  311.  petitioner  has  a  statutory  right  to  the 

>  People  V.  CotU,  49  Cal.  169.  change,  on  making  thf  prescribed  af&- 

'  People  V.  Sammis,  3  Hun,  560.  davit.    Brennan  v.  People,  15  III.  511. 
s  Mershon    v.   State,  44  Ind.   598 ; 
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which  the  trial  is  removed,^  though  a  double  arraignment  would  not 
be  error.'  Venue  may  be  changed  as  to  one  of  several  defendants, 
leaving  the  others  to  be  tried  in  the  place  of  the  finding  of  the  bill.' 
With  regard  to  the  constitutional  questions  involved,  it  may  be 
noticed  that  the  provision,  as  it  exists  in  most  constitutions,  that  the 
defendant  is  to  be  tried  by  an  "  impartial  jury  of  the  vicinaffe,^* 
would  forbid,  if  the  term  '<  vicinage"  be  regarded  as  imperative, 
any  trial  when  no  impartial  jury  of  the  vicinage  is  to  be  found. 
The^term  ^'  vicinage,"  therefore,  is  to  be  regarded  as  indicatory 
rather  than  mandatory ;  and  it  is  the  vicinage  of  the  place  of  the 
offence  rather  than  that  of  the  corporeal  position  of  the  offender.^ 
And  even  where  the  guarantee  is  specifically  given,  it  can  be 
waived.' 

A  trial  court  may  be  compelled  by  mandamus  from  an  appellate 
court  to  try  a  case  removed  to  it  on  change  of  venue.' 

In  determining  whether  a  judge  of  a  United  States  district  court 
is  to  remove  a  criminal  trial  from  one  district  to  another,  he  must 
exercise  a  sound  discretion  in  view  of  the  whole  case,  this  being  a 
question  of  discretion.' 

1  DaviB  V.  Stote,  39  Md.  355 ;  Prioe  *  See  Wli&rt.  Crim:  Law,  9th  ed. 

V.  State,  8  Gill,  295;  Vance  v.  Com.,  §  284,  note. 

2  Va.  Cas.  162 ;  Hayes  v.  State,  58  Ga.  As  to  Texas  practice,  see  Cox,  ex 

35  ;  Paris  v,  SUte,  36  Ala.  232.  parte,  12  Tex.  Ap.  605  ;   Hoffinan  v. 

>  Gardner  v.   People,   3  Scam.   83.  SUte,  12  Tex.  Ap.  406. 

See  infra,  §§  699  et  seq.  As  to  federal  statute,  see  Barkhardt, 

*  State  V.  Garothers,  1  C.  0.  Greene  in  re,  33  Fed.  Rep.  25. 

(Iowa),  464:  State  v.  Martin,  2  Ired.  >  See  Gut  t;.  State,  9  Wall.  35.    Infra, 

101 ;  State  v.  Wetherford,  25  Mo.  439 ;  §  733. 

though  see  People  v.  Baker,  3  Parker  ^  People  v.  Lane,  105  III.  662. 

C.  R.  181.  V  Wolf,  in  re,  27  Fed.  Rep.  606.   See 

State  V*  Perigo,  70  Iowa,  657. 

429 


PLBADING  AND  PBAOTIOB. 


[OHAP.  XII. 


CHAPTER  XII. 


CHALLENGES. 


L  Challbnobs  to  Ck>u]tT. 

Judges   not   open   to   challenge, 
§006. 
II.  Chai«lbnobs  to  Jubt. 

1.  To  the  Array, 

Principal   challenge   to   array  is 

based  on  irregularity  of  selection, 

§608. 
Burden  is  on  challenger,  §  609. 
After  plea  too  late,  §  610. 
Challenge  to  array  for  favor  is 

where  the  question  is  disputed 

fact,  §  611. 

2.  TotkeBolU. 
Peremptory. 

Prosecution  has  no  peremptory 
challenge,  but  may  set  aside 
Juror,  §  612. 

Practice  is  under  direction  of  court, 
and  so  order  of  challenge, 
$618. 

Defendant  may  peremptorily  chal- 
lenge at  common  law,  §  614. 

Rule  as  to  Joint  defendants  and 
several  counts,  §  614  a. 

On  preliminary  Issues  no  chal- 
lenge, §  615. 

Nor  on  collateral  issues,  §  616. 

Right  ceases  when  panel  is  com- 
plete, §  617. 

In  misdemeanors  no  peremptory 
challenges  at  common  law, 
§618. 

Matured  challenge  cannot  ordi- 
narily be  recalled,  §  619. 

Aightis  to  reject,  not  select,  §  620. 
JPrineipal, 

iVincfpoZ  challenge  is  where  case 
does  not  rest  on  disputed  fact, 
§621. 
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Preacifudieation  of  Caee, 
Preadjudication  of  case  is  g^und 

for  challenge,  §  622. 
But  opinions  thrown  out  as  Jest, 

or  as  vague,  loose  talk,  do  not 

ordinarily  disqualify,  §  628. 
Nor  does  a  general  bias  against 

crime,  §  624. 
In  United  States  courts  a  deliberate 

opinion  as  to  defendant's  guilt 

disqualifies,  §  625. 
And  so  in  Maine,  §  626. 
And  in  New  Hampshire,  §  627. 
In  Vermont  prior  expression   of 

opinion  disqualifies,  §  628. 
In  Massachusetts  pr^ndice  must 

go  to  particular  issue,  §  629. 
So  in  Connecticut,  §  680. 
In  New  York,  at  common  law, 

opinion,  but  not  impression,  dis- 
qualifies, §  681. 
But  by  statute  no  disqualification 

of  witness  not  under  bias,  §  682. 
In  New  Jersey  hypothesis  does  not 

exclude,  §  638. 
In  Pennsylvania,  opinion,  but  not 

impression,  disqualifies,  §  634. 
So   in   Delaware  and   Maryland, 

§685. 
So  in  Virginia,  §  686. 
So  in  North  and  South  Carolina, 

§637. 
So  in  Ohio,  §  688. 
So  in  Alabama,  §  689. 
So  in  Mississippi,  §  640. 
So  in  Missouri,  §  641. 
So  in  Tennessee,  §  642. 
So  in  Indiana,  §  643. 
So  in  Illinois,  §  644. 
So  in  Arkansas,  §  645. 
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So  In  Georgia,  §  646. 

So  in  Iowa,  §  647, 

Role  in  Wisconsin  and  Nebraska, 
§648. 

In  Michigan  opinion  most  be  nn- 
qualified,  §  649. 

So  in  California,  §  650« 

So  in  Louisiana,  §  651. 

So  in  Kansas,  Florida,  Texas,  and 
Colorado,  §  652. 
General  FropotUiont  oi  to  Prejudice, 

Opinion  most  go  to  whole  case, 
§653. 

Juror  must  answer  questions, 
though  not  to  inculpate  himself, 
§654. 

Must  first  be  sworn  on  voir  dire, 
§656. 

Court  may  ask  questions,  §  656. 

Only  party  prejudiced  may  chal- 
lenge, §  657. 

Juror  may  be  examined  as  to  de- 
tails, §  658. 

Bias  must  go  to  immediate  issue, 
§659. 

Bdationship  and  buiin&»$  aa^oH- 
ation  cause  for  challenge,  §  660. 

And  so  of  prior  connection  with 
case,  §  661. 

And  so  of  participation  in  cognate 
oflTence,  §  661a. 

And  so  of  pecuniary  interest  in  re- 
sult, §  662. 

And  so  of  irreligion,  infamy,  and 
incapacity,  §  668. 

And  so  of  conscientious  scruples  as 
to  capital  punishment,  §  664. 

And  so  of  other  conscientious 
scruples,  §  665. 

And  so  of  belief  that  statute  is  un- 
constitutional, §  666. 

"  Free-masonry"  does  not  exclude, 
§667. 

Membership  of  specific  **  vigilance" 
associations,  or  prospective  oi> 
ganlzations,  may  disqualify,  but 
not  of  general  association  to  put 
down  crime,  §  668. 
AlUnaffSf  non-reHdenee,  or  ignorance 
of  language. 

This  may  be  a  disqualification, 
§669. 


ChaUengee  to  Pollifor  Favor, 
Challenges  for  favor  are  those  in- 
volving  disputed   questions  of 
fact,  §  670. 
Challenges  cannot  moot  privileges 
of  juror,  §  671. 
ni.  MoDB  AND  Time  of  taking  Chal- 

LENGB. 

Challenge  must  be  prior  to  oath, 
§672. 

When  for  favor  must  specify  rea- 
sons, §  678. 

Juror  to  be  sworn  on  voir  dire, 
§  674. 

Passing  over  to  court  no  waiver, 
§675. 

After  principal  challenge,  may  be 
challenge  for  favor,  §  676. 

Peremptory  challenge  may  be  after 
challenge  for  cause,  §  677. 

Challenge  may  be  made  by  coun- 
sel, §  678. 

In  cases  of  surprise  may  be  re- 
called, §  679. 

One  defendant  cannot  object  to  co- 
defendant's  challenges,  §  680. 

Juror  passed  by  one  side  may  be 
challenged  by  other,  §  681. 

Juror  may  be  cross-examined  and 
contradicted,  §  682. 

Court  may  of  its  own  motion  ex- 
amine and  excuse,  §  683. 
rv.  How  Challenges  abb  to  be  tbied. 

At  common  law  at  discretion  of 
court,  §  684. 

As  to  array,  triers  are  appointed 
on  issues  of  fact ;  otherwise 
when  there  is  demurrer,  §  685. 

At  common  law,  on  chall cages  to 
the  polls,  triers  are  appointed  by 
court,  §  686. 

No  challenge  to  triers,  §  687. 

When  triers  are  not  asked  for, 
parties  are  bound  by  decision  of 
court,  §  688. 

AH  evidence  tending  to  show  bias 
is  admissible,  §  689. 

But  bias   must  be  shown  to  set 
aside  juror,  §  690. 
V.  Jubob'b  Pebsonal  Pbivtlegb  not 
Gbound  fob  Challenge,  §  692. 
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VI.  Revision  by  Appblla^tb  Coubt. 
Defendant  not  exhausting  peremp- 
tory challenges  cannot  except  to 
oyerruling   challenge  to  favor, 
§698. 


Otherwise  where  he  has  exhausted 
his  personal  challenges,  §  604. 

Error  lies  when  challenge  Is  on 
record,  §  695. 


I.   OHALLBNGES  TO  COURT. 

§  605.  The  Roman  common  law  extends  the  right  of  challenge 
for  cause — no  peremptory  challenges  being  allowed — ^to 
open  to  the  judge  as  well  as  to  the  juror ;  and  the  great  incli- 
chaiienge.  j^^[qj^  q{  authority  is  that  the  causes  which  disqualify 
the  one  disqualify  the  other.^  Where  the  judge,  like  the  chan- 
cellor, sits  to  try  both  facts  and  law,  as  is  the  case  with  the  civilians, 
there  is  peculiar  reason  for  the  application  to  him  of  a  jealous  test ; 
and  the  cases  where  he  may  be  challenged  are  placed  in  two  classes : 
(1.)  Where  he  is  disqualified  by  circumstances  beyond  his  control ; 
e.  g.j  relationship  or  previous  connection  with  the  subject-matter. 
(2.)  Where  he  is  disqualified  by  misconduct ;  e.  g.,  partiality  or 
prejudice.'  But  by  the  common  law  of  England  and  America, 
where  the  judge  is  a  stationary  officer,  subject  to  impeachment,  and 
where  the  jury  is  unimpeachable,  and  from  its  character  is  peculiarly 
susceptible  to  those  influences  which  produce  incompetency,  it  would 
be  impracticable  to  treat  each  as  subject  to  the  same  rule.  A  jury- 
man, again,  when  challenged,  may  be  readily  replaced ;  but  as  a 
judge  could  not  sit  to  try  his  own  competency,  every  challenge 
would  involve  an  appeal.  It  would  also  be  necessary  to  establish  a 
reserve  court  to  sit  subsequently  in  case  a  disqualification  were 
found  to  exist ;  and  since,  as  to  such  reserve  court,  there  might  be 
challenges,  a  trial  might  be  indefinitely  suspended  for  want  of  an 
ultimate  arbiter.  For  these  and  other  reasons,  we  have,  in  English 
and  American  practice,  no  case  of  the  challenge  of  a  judge,  it  being 
left  to  the  sense  of  delicacy  and  of  duty  in  such  high  functionaries 
to  retire  when  interested  in  an  issue  brought  before  them  for  trial. 
Should  a  judge  decline  to  retire  ia  such  cases,  the  remedy  is  a 
motion  for  a  new  trial,*  or  change  of  venue. ^    The  proper  course,  if 

1  Mittermaier    Dentsch.    Str.    1,  s.    de  Peinl.  angeklagten  Seinen  Richter 
30;  Hopfner  ueber  Anklage  Process,    Anszuschliessen. 
p.  257  ;  Wildvogel  de  Recnsat.  Jud.        '  Bentham  on  Judicial  Organiiation, 
Ejusqne  usu  et  abusa  ;  Granz  Defens.    o.  16 ;  Joasae,  traits  i.  p.  555. 
Reor.  p.  381 ;  Seuifert  von  dem  Reohte        '  See  infra,  §§  798  a,  844. 

*  Supra,  §  602. 
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8uch  interest  or  prejudice  is  claimed,  is  to  make  the  objection  at  the 
outset.  If  the  judge  persist  after  this  in  sitting  in  the  case,  this  lays 
ground  for  a  new  trial,*  or  for  impeachment  of  the  judge.* 

^  See  as  to  writ  of  error,  Sale  v,  pression  of  his  opinion.''    Jndge  Davis 

State,  68  Ala.  580.  was  one  of  several  Judges,  any  one  of 

>  In  an  article  in  1877,  in  the  Solici-  which  oonld  have  held  the  court.  Qo 
tors'  Journal,  transferred  to  the  Alb.  receiving  this  paper  Judge  Davis,  after 
L.  Journal,  we  are  told  that  Lord  Holt,  consulting  with  some  of  his  associates, 
on  the  hearing  of  any  question  in  proceeded  to  try  the  case,  which  re- 
which  he  was  personally  interested,  suited  in  the  defendant's  conviction, 
left  the  bench  and  sat  by  the  counsel,  on  a  number  of  counts,  and  on  a  sen- 
See  21  L.  J.  M.  C.  171.  Cf.  remarks  of  tence  on  each  count,  which  was  after- 
Lord  Hobart  in  Day  v.  Savage,  Hob.  wards  reversed  as  to  all  but  the  first 
87,  and  of  Blackburn,  J.,  in  Mersey  count.  (See  infra,  §§  910,  994,  996  6.) 
Dock  Trustees  v,  Qibbe,  L.  R.  1  H.  L.  When  the  trial  was  over,  Judge  Davis 
110.  And  Lord  Holt  tells  of  a  mayor  took  the  extraordinary  course  of  an- 
of  Hereford,  who  was  laid  by  the  heels  nounciug  that  the  counsel  offering  the 
for  sitting  in  judgment  in  a  cause  protest  were  guilty  of  contempt,  and 
where  he  himself  was  lessor  of  the  '*  imposing"  on  the  three  seniors  "a 
plaintiff  in  ejectment,  though  he,  by  fine  of  two  hundred  and  fifty  dollars 
the  charter,  was  sole  jndge  of  the  court,  each,  and  order  that  they  stand  com- 
1  Salk.  395.  Lord  Coke  furnishes,  as  mitted  until  the  fine  be  paid."  See 
a  ground  for  the  rule,  the  curious  Worksof  David  Dudley  Field,  Vol.  II., 
reason  that  men  are  generally  more  p.  323.  In  the  London  Law  Times  of 
foolish  in  their  own  concerns  than  in  November  1,  1884,  p.  6,  the  action  of 
those  of  other  people  ;  1  Inst.  377  ;  Judge  Davis  in  this  respect  is  assailed 
but  the  real  reason  for  its  stringency  is  as  inconsistent  with  all  traditions  of 
that  given  by  Lord  Campbell,  in  Dimes  English  law.  (See  30  Alb.  L.  J.  401.) 
V,  Canal  Co.,  3  H.  L.  759,  793,  that  Nor,  so  far  as  the  commitment  for  con- 
tribunals  should  '*  take  care,  not  only  tempt  is  concerned,  can  it  be  relied  on 
that  in  their  decree  they  are  not  infln-  as  a  precedent.  Aside  from  the  cases 
enced  by  their  personal  interest,  but  mentioned  by  Mr.  Field,  where  similar 
to  avoid  the  appearance  of  laboring  objections  have  been  made  to  judges 
under  such  an  infiueuce."  sitting  after  expressing  an  opinion  in 

On  the  second  trial  of  Tweed,  in  New  a  case,  may  be  noticed  that  of  Fries's 

York,  1875,  the  counsel  for  the  defend-  trial  (supra,  §  560 ;  infi'a,  §  798  a),  in 

ant,  before  the  trial  began,  filed  with  which,  upon  Judge  Chase  giving  in 

Judge  Noah  Davis,  then  on  the  bench,  advance    an    opinion    on    the    law, 

a  paper,  taking  exception  to  his  sitting  Messrs.  Dallas  &  Lewis  withdrew  from 

on    the    trial,   because,   among  other  the  defence.    Their  protest  against  the 

reasons,  on  a  former  trial  he  had  "ex-  action  of  the  court  was  far  more  ve- 

pressed  a  most  unqualified  and  decided  hement  than  that  of  Tweed's  counsel 

opinion  unfavorable  to  the  defendant  in  the  trial  now  commented  on.  Judge 

Upon  the  facts  of  the  case,  and  de-  Chase  was  arbitrary  enough,  but  the 

clined  to  charge   the  jury  that  they  committal  of  Messrs.  Dallas  &  Lewis  for 

were  not  to  be  influenced  by  such  ex-  contempt  did  not  occur  to  him,  and  his 
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ir.   CHALLBNGBS  TO  JURY. 

§  606.  In  our  own  practice  the  two  principal  kinds  of  challenge 
are,  first,  to  the  array ^  by  which  is  meant  the  whole  jury,  as  it 
stands  arrayed  in  the  panels  or  little  square  pane%  of  parchment,  on 
which  the  jurors'  names  are  written ;  or  to  the  polh^  by  which  is 
i^eant  the  several  particular  persons  or  headi  in  the  array. 

1.  To  the  Array, 

§  607.  Challenge  to  the  array  is  based  on  the  partiality  or  de- 
fault of  the  sherifif,  coroner,  or  other  officer  that  made  the  return,  and 
must  be  made  in  writing.^    This  may  be  considered  under  two  heads. 

§  608.  Principal  challenge  to  the  array ^  which,  if  it  be  made 
PrinciDai  ffi^^f  ^^  cause  for  exemption,  without  resort  to  triers.* 
cbaUeDge  Principal  challenges  to  the  array  are  only  granted  on 
baaed  on  proof  of  relationship,  partiality,  fraud,  gross  irregularity, 
laiify^of  ^'  corruption  on  the  part  of  the  officers  charged  with 
selection.  ^^  selection.*  Challenges  of  this  class  will  be  allowed : 
If  the  sheriflF  be  the  actual  prosecutor  or  the  party  aggrieved  ;*  if 
he  be  related  to  either  of  the  parties,  and  the  relationship  be  exist- 

action  in  pre-announcing  liis  opinion  marder,  and  the  surviving  jadges,  by 

In  the  case  was  afterwards  one  of  the  whom  the  original  case  was  decided, 

grounds  on  which  he  was  Impeached.  declined  to  sit  on  his  appeal  after  his 

In  R.  V,  Rand,  L.  R.  1  Q.  B.  230,  oonvi<SCion.    The  disqualification  was 

it  was  held  that  though  any  pecu-  put  by  the  judges  on  the  ground  (1) 

niary  interest,  however  small,  in  the  that  they  were  witnesses  ;  and  (2)  that 

subject-matter,  disqualifies  a  justice,  they  concurred  in  the  act  for  which 

the  mere  possibility  of  bias  does  not  the  deceased  judge  had  lost  his  life, 

render  void  his  judicial  decision.    See  20  Alb.   L.  J.  361.    A  special  court 

London  Law  Times,  August  11,  1877;  became  necessary  under  the  Kentucky 

State  V,  Mewherter,  46  Iowa,  85.  Constitution. 

It  has  been  held  that  for  a  member  ^  People  v.   Doe,   1  Mann.  (Mich.) 

of  a  court  to  absent  himself  for  a  day  451. 

during  the  trial  disqualifies  him  for  *  See,  however,  infra,  §  685.    That 

further  sitting  in  the  case.     People  v.  objections  of  this  class  may  be  waived 

Shaw,    63  N.   Y.   36.    See   Abram  v,  by  withdrawing  the  charge,  see  Piersou 

State,  4  Ala.  277 ;  Turbeville  v.  SUte,  v.  People,  79  N.  T.  424.    As  to  Texas, 

56  Miss.  793 ;  supra,  §  486.  see  Williams  v.  State,  24  Tex.  Ap.  32. 

In  1879  one  of  the   judges  of  the  *  State  v.  Bradley,  48  Conn.  535. 
Kentucky  Court  of  Appeal  was  shot  ^  1  Leach,  101 ;   Williams's  J.,  Jo- 
dead  in  the  court-room  by  Buford,  a  ries,  v.     Infra,  §  684.     See  Williams 
party  against  whom    the  court   had  v.  Com.,  91  Penn.  St.  493;  State  v. 
ruled.     Buford  was  convicted  of  this  Dale,  8  Or.  229. 
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ing  at  the  time  of  the  retarn  ;^  if  he  return  any  individual  at  the 
request  of  the  prosecutor  or  the  defendant ;'  or  any  person  whom 
he  believes  to  be  more  favorable  to  one  side  than  to  the  other ;' 
if  he  belong  at  the  time  to  an  association  for  the  prosecution  of 
offenders  of  whom  the  defendant  is  claimed  to  be  one  ;^  if  an  action 
of  battery  be  depending  between  him  and  the  defendant,  or  if  the 
latter  have  an  action  of  debt  against  the  former;'  if  the  statu- 
tory requisitions  are  not  complied  with  ;*  in  each  of  these  cases 
the  array  will  be  quashed  on  the  presumption  of  partiality  in 
making  up  the  return.^    But  mere  negligence  in  making  up  a  list 

1  Co.  Lit.  156  a;  Williams's  Jnstioe,  grounds,  namely :  that  there  had  been 

Juries,  y. ;  Burn's,  J.,  Jurors,  iv.  1 ;  a  fraudulent  omission  by  some  person 

Diok.  Sess.  183, 184.    That  the  olfioer  or  persons  unknown,  in  the  general 

drawing  had  married  the  fourth  cousin  list   of  jurors  for  that  year,  of  the 

of  the  deceased  is  no  ground  for  ohal-  names  of  sixty  persons,  who,  on  the 

lenge  of  the  Jury  or  quashing  the  in-  revision  of  the  lists,  had  been  adjudged 

dictment.     State  o.  McNinoh,  12  S.  C.  by  the  recorder  to  be  qualified  to  act 

89.  as  special  jurors ;  that  from  the  said 

*  Co.  Lit.  156  a;  Bac.  Abr.  Juries,  list  the  Jurors'  book  had  been  made 
E.  1 ;  Burn's,  J.,  Juries,  iv.  1 ;  Wil-  out  and  framed,  and  that  from  the  said 
liams's  J.,  Juries,  V.  ;  Dickinson's  Sess.  book  the  special  jurors'  list  had  been 
184.  made  up,  the  said  names  being  omitted 

'  Co.  Lit.  156  a ;  Bac.  Abr.  Juries,    in  the  said  book  and  list  respectively, 

E.  1.  and  that  from  the  said  special  jury 

*  R.  p.  Dolby,  2  B.  &  C.  104.  Infra,  list  the  panel  had  been  returned ;  that 
§  686.  the    said    names    had    been    omitted 

^  Co.  Lit.  156  a;  Bac.  Abr.  Juries,  E.  fraudulently,  and  not  only  without  the 

1 ;  Burn's  J.,  Jurors,  iv.  1 ;  Williams's  privity  of  the  defendant,  or  of  any 

J.,  Juries,  v. ;  Dick.  Sess.  184.  person  on  his  behalf,  but  to  his  wrong 

^  State  17.  Da  Rocha,  20  La.  An.  356  ;  and  damage,  and  contrary  to  his  will 

State  V,  Gut,  13  Minn.  341.    See  State  and  desire ;  and  that  such  list  had  been 

V,  Degonia,  68  Mo.  485  ;  State  v.  Brad-  so  made  up  with  the  intent  of  preja- 

ley,  32  La.  An.  402.  dicing  the  defendant  on  the  said  trial ; 

^  Under  the  provisions  of  3d  and  4th  and  that  the  plaintiff  had  due  notice 
Will.  4,  c.  91,  it  is  the  duty  of  the  re-  of  the  premises  before  the  panel  was 
corder  of  Dublin  annually  to  revise  the  arrayed.  A  general  demurrer  to  the 
list  of  Jurors  of  the  county  of  that  city,  challenge  was  put  in  by  the  plaintiff, 
and  to  cause  a  general  list  of  jurors  to  which,  after  argument,  was  allowed  by 
be  made  out  and  delivered  over  to  the  the  court,  and  the  trial  having  pro- 
clerk  of  the  peace  of  the  said  city  for  ceeded,  judgment  was^  given  against 
the  purposes  of  the  ensuing  year.  In  the  defendant,  who  sued  out  a  writ  of 
1844,  upon  a  conspicuous  trial  at  the  error  in  parliament  thereon.  The 
bar  of  the  Court  of  Queen's  Bench  of  fifteen  judges,  being  consulted,  held 
Ireland,  the  defendant  challenged  the  unanimously  that  there  was  no  error  ; 
array  of  the  panel  on  the  following  but  Lord  Denman,  C.  J.«  Lord  Cotten- 
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of,,  jurors  in  one  precinct  of  a  county  is  not  ground  for  such  a  chal- 
lenge.* 

A  challenge  to  the  array  will  be  sustained  when  the  sheriiF,  or 
his  bailiif  who  makes  the  return,  is  under  the  distress  of  the  party 
indicting  or  indicted,  or  has  any  pecuniary  interest  in  the  event,  or 
is  counsel,  attorney,  servant,  or  arbitrator  in  the  same  cause.' 

But  a  challenge  to  the  array  will  not  be  allowed  on  the  ground 
that  all  persons  of  a  particular  fraternity  have  been  excluded  from 
the  jury,  or  because  certain  classes  of  the  community,  e.  g.,  per- 
sons under  thirty  were  excluded  ;■  or  because  the  number  of 
colored  persons  was  proportionally  small  ;^  if  those  who  are  returned 
possess  the  requisite  qualifications  ;^  nor  because  a  member  of  the 
jury  was  prejudiced  ;•  nor  because  certain  other  members  were  in- 
competent, there  being  an  abundance  of  competent  persons  on  the 
list,  and  no  wrongful  motive  being  shown.^  Nor  is  such  irregu- 
larity in  drawing  a  jury  as  is  productive  of  no  prejudice  to  the  de- 
fendant usually  ground  for  reversal.^  Nor  will  mistakes  in  jurors' 
names  be  ground  for  quashing  the  venire^ 

§  609.  The  burden  of  proof  is  on  the  person  challenging  the 
Burden  Is  *rray,  who  must  be  strictly  prepared  to  prove  the  cause." 
lenffer^"       ^^^  mode  of  proof  is  to  be  determined  by  the  Court." 

ham  and  Lord  Campbell  in  the  House  *  Thomas  v.  State,  67  Ga.  460. 

of  Lords,  held  that  the  challenge  should  ^  People  v.  Jewett,  3  Wend.  314. 

have  been  allowed.    R.  v.  0*Connell,  >  Birdsong  v.  State,  47  Ala.  68. 

11  CI.  &  Fin.  155  ;  9  Jurist,  30.    See  In    New  York,  it  is  no   ground  for 

Benman's  Life,  il.  172.  challenging  the  array  that  the  deputy 

^  Com.  V,  Walsh,  124  Mass.  33.    See  clerk,  in  the  clerk's  absence,  drew  the 

State  V.  Dozier,  33  La.  An.  1362.  jury  and  certified  the  panel.    People  v. 

«  Co.  Lit.  166a;  Munshower  ».  Pat-  Fuller,  2  Park.  C.  R.  (N.  Y.)  16.     As 

ton,  10  S.  &  R.  334;  Bac.  Abr.  Juries,  to  Pennsylvania,  under  the  old  prao- 

E.  1 ;  Burn's  J.,  Jurors,  iv.   1 ;  Wil-  tice,  see  Com.   v.  Liffard,  6  S.  &  R. 

llams's  J.,  Juries,  y.  ;  Dick.  Sess.  184  ;  396. 

Vanaukeu  v.  Beemer,  1  Southard,  364.  ^  State  v.  Foster,   32  La.  An.   S4. 

In  New  York,  since  the  statute  au-  See  People  v.  Darr,  61  Cal.  460. 

thorizing  the  clerk  to  array  the  Jury,  a  ^  Cox  v.  People,  80  N.  Y.  500,  citing 

challenge  to  the  array  lies  for  partiality  Dolan  v.  People,  64  N.  Y.  485  ;  McHugh 

or  default  in  the  clerk  in  the  same  v.  State,  38  Ohio  St.  153 ;  42  Id.  54. 

manner  as  it  formerly  lay  against  the  ^  Hubbard  v.  State,  72  Ala.  164. 

sheriff.    Pringle  v,  Huse,  1  Cow.  435,  ^  R.  v.  Savage,  1  Mood.  C.  C.  51 ;  see 

436,  n.  1 ;  Gardner  v.  Turner,  9  Johns.  Cox  i;.  State,  64  Ga.  374.    Infra,^  §  6S4. 

R.  261.   As  to  rule  in  Texas,  see  Wood-  "  state  v.  Liude,  54  Iowa,  139.    As  to 

ard  V.  State,  9  Tex.  Ap.  412.  practice,  see  Cox  v.  People,  80  N.  T. 

3  State  V,  Bradley,  48  Conn.  535.  500. 
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CHAP.  XII,]  OHALLSNGBS  TO  JURORS.  [§  612. 

§  610.  A  party  who  neglects  before  plea  to  challenge 
the  array  cannot  take  advantage  of  the  alleged  defect  ^o^ia^J®* 
afterwards.^ 

The  practice  in  challenging  the  array  is  hereafter  discussed.^ 
§  611.  Challenges  to  the  array  for  favor  being  not  a  principal 
challenge  are  left  to  the  discretion  of  the  triers.*    Chal-   djanenire 
lenges  of  this  class  are  based  on  supposed  partiality  of  to  array 

1         1      .«.       •  ,      *       .   1.  -..        .   J    for  favor  is 

the  sheriff,  when  such  partiality  rests  upon  a  disputed  when  the 
or  doubtful  question  of  fact.     Thus,  when  the  defendant  dieputed  ** 
is  the  sheriff's  tenant,  or  where  there  is  affinity,  but  no  ^*®'- 
relationship  between  the  sheriff  and  one  of  the  parties,  or  where 
they  are  united  in  the  same  office,^  in  these  cases  there  may  be  a 
challenge  for  favor. 

2.  To  the  Polls. 

Challenges  to  the  poll  are  threefold. 

(a)  Peremptory  J  where  the  challenge  is  absolute,  no  cause  being 
shown. 

§  612.  By  Prosecution. — At  common  law  the  crown  had  an  un- 
limited right  to  unlimited  peremptory  challenge.'    This  ppQgec^. 
was  taken  away  by  the  statute  38  Edw.  I.  c.  4  ;•  but  it  tion  has  no 
was  held  that  under  the  common  law,  as  modified  by  that  challenge, 
statute,  the  prosecution  possesses  the  power  of  setting  g^^^i^e 
aside  individual  jurors  till  the  panel  is  exhausted,  when,  J^o«- 
if  the  jury  box  be  not  then  filled,  the  set  aside  jurors  will  be  sev- 
erally called,  and  unless  adequate  cause  is  shown  against  them  will 
be  chosen.^    Such  is  the  practice  in  those  jurisdictions  in  which 

1  R.  V.  Satton,  8  B.  &  C.  417 ;  2  M.  3  Harg.  St.  Tr.  519  ;  4  Ibid.  740 ;  2 
&  R.  406 ;  Mikall  v.  SUte,  62  Ga.  368.      Hale,  271 ;  Bao.  Abr.  Juries,  £.  10 ;  2 

>  Infra,  §  684.  Hawk.  o.  43,  8.  3. 

*  1  Inst.  155  ;  Barn's  Justice,  Jurors,  **0n  the  trial  of  O'Coigley  and 
yiii.    See  infra,  §§  684-5.  others,  for  high   treason,   before  Mr. 

^  Dyer,  367  a;  Bao.  Abr.  Jur.  B.  1 ;  Justice  BuUer,  at  Maidstone,  in  1798,'' 
Co.  Lit.  156  a;  1  Cowen,  436,  n.  1.  sajs  Mr.  Townsend  (1  Mod.  State  Trials, 

>  Proffatt  on  Jury  Trials,  §  150.  99,  n.),  **  the  leading  counsel  for  the 

*  R.  V.  Frost,  9  G.  &  P.  129  ;  Henries  prisoner,  Mr.  Plumer,  Mr.  Dallas,  and 
V,  People,  1  Park.  G.  R.  579  ;  People  v,  Mr.  Gurney,  declined  to  interpose, 
Aiohinson,  7  How.  Prac.  Rep.  241.  when  the  crown  were  exercising  their 

'  Mansell  v.  R.  (in  error)  8  El.  &  Bl.  peremptory  right  of  challenge  to  differ- 
54 ;  Bears.  &  B.  375  ;  R.  v.  Parry,  7  C.  ent  jurymen.  At  length  the  Junior 
&  P.  836 ;  R.  V.  Geaoh,  9  C.  &  P.  499  ;    counsel,  Mr.  W.  Scott,  Jumped  up :  <  I 
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there  is  not  a  different  statutory  rule.^  The  right  may  be  exercised 
by  the  prosecation  at  any  period  before  the  jury  is  elected  ;•  and  it 
was  held  no  error  where  the  prosecation,  from  excessive  caution, 
set  aside  a  juror  who  had  been  before  ineffectually  challenged  by 
the  prisoner.* 

In  Ireland,  the  right  of  ordering  jurors  to  stand  by,  in  cases  of 
misdemeanor,  may  be  exercised  by  a  priyate  prosecutor  equally 
with  the  crown.* 

§  613.  The  practice,  however,  of  permitting  the  prosecution  to 
Practice  defer,  showing  cause  of  challenge  until  the  panel  be  gone 
iStion^of  *l^rough,  it  was  said  in  a  case  in  North  Carolina,  must  be 
court  and  exercised  under  the  supervision  of  the  court,  who  will 
order  of  restrain  it,  if  applied  to  an  unreasonable  number  ;*  and 
challenge,  j^  Georgia,  since  the  adoption  of  the  Penal  Code,  it  is 
abandoned  altogether.* 

must  be  chained  down  to  the  ground,  in  Froet'e  case,  1  Mod.  State  Trials, 

my  lords,  before  I  can  sit  here,  engaged  99,  n. 

as  I  am  for  the  life  of  one  of  the  gentle-  '  U.  S.  v,  Wilson,  1  Bald.  C.  C.  81 ; 

men  at  the  bar,  and  submit  to  these  U.  S.  v.  Douglass,  2  Blatch.  207 ;  U. 

challenges  of  the  crown  without  cause.  8.  v.  Harding,  2  Wall.  Jr.  143 ;  Pamph. 

The  crown  has  now  challenged  eleven  Phil.   1852,  p.  22 ;  Com.  v.  Joliffe,  7 

Jurors  without  cause;  a  greater  num-  Watts,  585;  Jewell  v.  Com.,  22  Penn. 

ber,  I  believe,  than  was  ever  known  St.  94 ;  Com.  r.  Eeenan,  10  Phila.  194 ; 

before.'     (In    Ireland  it  is  usual   to  Haines  v.  Com.,  100  Penn.  St.  317; 

challenge  fifty  at  least.)  Smith  v.  Com.,   Id.  324;    Turpin  r. 

**  <  If  I  had  not  been  restrained  by  a  State,  55  Md.  462 ;  Stote  v.  Arthur,  2 

reason  too  mighty  for  me  to  oppose,  I  Devereuz,  217 ;  State  v.  Craton,  6  Ired. 

should  have  resisted  these  challenges  164 ;  State  v.  Bone,  7  Jones  (N.  C), 

in  the  beginning.'    He  was  then  per-  121 ;  State  v.  Stalmaker,  2  Brev.   1 ; 

mitted  to  argue  the  point,  which  he  Robert's  Dig.  328.    In  U.  S.  v.  Butler, 

did  with  great  spirit,  but  at  too  great  1  Hugh.  457,  it  is  said  that  this  right 

length,  when  Mr.  J.  BuUer  interposed,  ceases  to  exist  where  the  prosecution, 

with  the  not  rery  encouraging  remark  has  the  right  of  peremptory  challenge. 

— '  In  every  case  you  have  quoted,  you  '  Otherwise  under  statute.    State  v. 

cannot  help  seeing  a  decision  against  Steeley,   65  Mo.  210.    See  Savage  v. 

you.'    The  judgment  of  the  court  was  State,  18  Fla.  909. 

of  course  most  prompt   and   decided.  *  Wormeley  v.  Com.,  10  Grat.  658. 

^The  construction  of  the  statute  is  in  ^  R.  v.  McCartie,  11  Ir.  C.  L.  R.  207. 

favor  of  the  right  to   challenge,  and  '  State  v,  Benton,   2  Dev.  &  Bat. 

there  is  no  case,  no  period,  in  which  a  196 ;    though  see  State  v,  Craton,  6 

different  determination  has  been  made.  Ired.  164. 

It  appears  to  me  one  of  the  dearest  *  Sealy  v.  State,  1  Rally,  213 ;  Rey- 

points  that  can  be.'  "  See,  also.  Town-  nolds  v.  State,  Ibid.  222. 

Bend's    narrative  of  the  proceedings  In  Pennsylvania,  by  the  revised  acta 
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The  order  of  challenge  is  at  the  discretion  of  the  court ;  though 
in  most  jurisdictions  the  defendant  is  required  to  make  his  chal- 
lenges first.^ 

§  614.  JBy  Defendant, — At  common  law  peremptory  challenges 
by  the  defendant  are  taken  without  assigning  any  reason,  in  felonies 
and  when  made  must  necessarily  be  allowed.  In  cases  ?^2J^n^7 
of  felony,  the  defendant  was  permitted,  at  common  law,  allowed  to 
peremptorily  to  challenge  thirty-five,  or  one  under  the  at  common 
number  of  three  full  juries.*  But  by  22  Hen.  8,  c.  14,  ^^^' 
8.  7,  made  perpetual  by  32  Hen.  8,  c.  3,  no  person  arraigned  for 
petit  treason,  high  treason,  murder,  or  felony,  can  be  admitted  per- 
emptorily to  challenge  more  than  twenty  of  the  jurors ;  and  by  33 
Hen.  8,  c.  23,  s.  3,  the  same  restriction  is  extended  to  cases  of  high 
treason.  As  far,  however,  as  these  statutes  respect  either  high  or 
petit  treason,  it  is  agreed  that  they  were  repealed  by  the  1  &  2  Ph. 
&  M.  c.  10,  which,  by  enacting  that  all  trials  for  treason  shall  be 
carried  on  as  at  common  law,  has  revived  the  original  number  as 
far  as  it  respects  those  offences.'  At  the  present  day,  therefore, 
in  cases  of  high  and  petit  treason,  the  defendant  has  thirty-five 
peremptory  challenges;  and  in  murders  and  all  other  felonies, 
twenty.* 

of  I860,  the  Commonwealth  shall  have  The  statutes  regnlating  praotioe  are 

the  right,   in  all  cases,  to  challenge  noticed  under  the  next  head, 

peremptorily  four  persons,  and  every  ^  Brandreth's  case,  32  St.  Tr.  771, 

peremptory  challenge  beyond  the  num-  774 ;    Turpin  v.   State,   65  Md.  462 ; 

ber  allowed  by  law  in  any  of  the  said  State  v.  Bone,  7  Jones  N.  C.  L.  121 ; 

oases  shall  be  entirely  void,  and  the  aliter  under  Missouri  statute.  State  v. 

trial  of  such  person  shall  proceed  as  if  Steely,  65  Mo.   219  ;  see  Spigener  v. 

no  such  challenge  had  been  made.   See  State,  62  Ala.  383. 

infra,  §  614,  note.    This  act  is  oonsti-  <  Co.  Lit  156 ;  Bro.  Abr.  Challenge, 

tutlonal.    Warren  r.  Com.,  37  Penn.  70,  75,  217 ;  2  Hale,  268 ;  2  Hawk.  o. 

St.  45  ;  Hartzell  v.  Com.,  40  Penn.  St.  43,  s.  7  ;  Com.  Dig.  Challenge,  C.  1 ; 

463.    See  Com.  r.  Frazier,  2  Brewst.  Bao.  Abr.  E.  9 ;  4  Bla.  Com.  354 ;  2 

490.  Woodes.  498 ;  Bum's,  J.,  Jurors,  iv. ; 

This  act  does  not  deprive  the  Com-  Williams's,  J.,  Juries,  v. ;  Dick.  Sess. 

monwealth  of  its  right  to  set  aside.  185. 

Warren  r.  Com.,  37  Penn.  St.  45.  •  Co.  Lit.  156;  Bro.  Abr.  Challenge, 

In  Ohio,  the  **  prosecuting  attorney  217 ;  3  Inst.  227 ;  Post.  106-7 ;  2  Hale, 

and  every  defendant  may  peremptorily  269 ;  2  Hawk.  c.  43,  s.  8 ;  Bac.  Abr. 

challenge  two  of  the  panel,  and  any  of  Juries,  E.  9  ;  Bum's,  J.,  Jurors,  iv. ; 

the  panel  for  cause,  of  which  the  court  Williams's,  J.,  Juries,  v. ;  Dick.  Sess. 

shall  try."     Code  Cr.   Proo.   §  133;  185. 

Warren's  Ohio  C.  L.  (1870)  p.  131.  ^  4  Mason  159 ;  Post.  106-7 ;  4  Bla. 
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§  614  CU]                        PLBADIKG  AND  PRAGTICB.  [CHAP.  XIL 

§  614  a.  Whether  each  of  several  joint  defendants,  when  the 
trial  is  joint,  is  entitled  to  his  full  nmnber  of  challenges  is  a  point 

Com.  354 ;  2  Hawk«  o.  43,  s.  8 ;  1  Ch.  tlie  offenoe  charged  be  treaaoa  or  a 

G.  L.  535.  capital  offence^  the  defendant  shall  be 

Practice  in  Federal  Courts. — The  Act  entitled    to    twenty  and    the  United 

of  Congress  passed  on  the  20th  July,  States  to  five  peremptory  challenges, 

1840  (5  Stats,  at  Large,  394),  confers  On  a  trial  for  any  other   offence  in 

upon  the  courts  of  the  United  States  which  the  right  of  peremptory  chal- 

the  power  to  make  all  necessary  rules  lenge  now  exists,  the  defendant  shall 

and  regulations  for  conforming  the  em-  be    entitled    to  ten  and   the    United 

panelling  of  juries  to  the  laws  and  States  to  two  peremptory  challenges, 

usages  in  force  in  the  States.     U.  S.  v.  All  challenges,  whether  to  the  array 

Shackleford,   18  Howard,   588.     This  or  panel,  or  to  indiyidual  jurors  for 

power  includes  that  of  regulating  the  cause  or  favor,  shall  be  tried  by  the 

challenges  of  jurors,  whether  peremp-  court  without  the  aid  of  triers.      Act 

tory  or  for  cause,  and  in  cases  both  of  March  3,  1865,  §  2.    13  Stat.  500. 

civil  and  criminal,  with  the  exception.  Challenges    above    the  number  al- 

in  criminal  cases,  of  treason  or  other  lowed  by  law  shall  be  disallowed  by 

crimes,  of    which  the   punishment  is  court.    Rev.  Stat.  §  1031. 

declared  to  be  death.     Ibid.    See  U.  Under  the  New  York  Revised  Stat- 

S.  V.  Johns,  1  Wash.  C.  C.  363.    The  utes  it  has  been  held  that  the  people 

Act  of  1790  recognises  the  right  of  per-  are  entitled  to  two  peremptory  chal- 

emptory  challenge  in  those  cases,  and  lengee    in    a    criminal    prosecution, 

therefore  it  cannot  be  taken    away.  People  v.  Caniff,  2  Park.  C.  R.  (N.  Y.) 

Ibid.    See  U.   S.  v.  Johns,  ut  tupra.  586. 

The  Act  of  July  20,  1840,  does  not  con-  Where  a  statute  gives  the  right  to  a 
fer,  in  misdemeanors,  the  right  to  a  prisoner  on  trial  "  for  an  offence  puB- 
peremptory  challenge  in  the  Circuit  ishable  with  death,  or  imprisonment  in 
Courts.  U.  S.  V,  Devlin,  6  Blatch.  C.  a  state  prison  ten  years  or  any  longer 
C.  71.  See,  however,  U.  S.  v.  Copper-  time,"  a  person  indicted  for  burglary 
smith,  2  Flip.  546.  in  the  second  degree,  which  is  pun- 
Under  the  Act  of  Congress,  July  20,  ishable  "  by  imprisonment  in  a  state 
1825  (5  Stats,  at  Large,  394),  the  prison  for  a  term  not  more  than  ten 
courts  of  the  United  States  have  the  years,  nor  less  than  five  years,"  is  en- 
power  to  adopt  the  statutes  of  the  sev-  titled  to  peremptory  challenges.  Dull 
eral  States  respecting  the  empanel-  v.  People,  4  Denio,  91.  See  ftirther 
ling,  etc.,  of  jurors,  the  right  of  chal-  Granger  v.  State,  5  Yerger,  459. 
lenge,  etc.,  except  in  respect  to  treason,  Under  the  Pennsylvania  Revised 
and  other  crimes  specified  in  §  30,  Act  Statutes,  if  the  Commonwealth  waives 
of  1790  (1  Stats,  at  Large,  119),  and  the  right  to  challenge,  and  the  defend- 
where  these  statutes  have  been  adopt-  ant  exhausts  his  challenges,  the  Corn- 
ed, the  right  of  peremptory  challenge,  monwealth  cannot  resume  its  right, 
either  by  the  prisoner  or  the  govern-  Com.  v.  Frazier,  2  Brewst.  490. 
ment,  must  depend  on  them.  U.  S.  v.  It  has  been  held  the  prosecution 
Shackleford,  18  How.  U.  S.  588.  must  announce  its  peremptory  chal- 
By  the  Act  of  March  3, 1865,  when  lenges  before  the  defendant  can   be 
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CHAP.  XII.]  CHALLENGBS  TO  JURORS.  [§  616. 

nsually  determined  by  local. statute.^     The  right  unquestionably 
exists  at  common  law  when  not  given  by  statute  ;*  though   ^^^^  ^  ^ 
its  difficulties  may  be  obviated  by  the  prosecution  obtain-  Joiut  de- 
ing  an  order  for  severance  in  cases  where  the  defendants  and  Beveral 
persist  in  separate  sets  of  challenges.'    But  where  the   ^^^^^' 
trial  is  joint,  a  peremptory  challenge  from  one  defendant  excludes 
a   juror,  though  against  the    protest  of    the  other  defendant^ 
Where  offences  of  a  kindred  character  are  joined,  the  defendant  is 
not  ordinarily  entitled  to  his  allotment  of  peremptory  challenges 
upon  each  count  or  separate  offence  on  the  indictment  or  informa- 
tion.*   But  it  is  otherwise,  so  it  has  been  held,  when  a  series  of 
distinct  charges  are  tried  together.* 

§  615.  On  the  preliminary  trial  of  a  prisoner's  in-  ^^  preiimi- 
sanity,  before  the  trial  of  the  indictment  against  him,  he   nary 

issues  DO 

has  not  the  privilege  of  peremptory  challenges ;  but  he  chanengc. 

may  challenge  for  cause  .^  Not  ai- 

§  616.  Peremptory  challenges  are  not  allowable  on  ^oiiaterS 

the  trial  of  any  collateral  issue.*  issues. 

compelled  to  annouDce  his.    State  v.  indicted  and  tried  for  a  capital  offence, 

Steely,  65  Mo.  218.    As  to  practice  in  each  prisoner  is  allowed  twenty  'pev" 

this  respect,  see  infra,  §  672.  emptory  challenges,  but  i\^e  law  does 

1  In  several  States  when  defendants  not  allow  more  than  five  to  the  State 

elect  to  be  tried  Jointly,  they  are  re-  as  to  both.'*    Randall,  C.  J.,  Savage 

strioted  to  a  single  set  of  challenges,  v.  State,  18  Fla.  951,  citing  SohoefDer 

State  0.  Sutton,  10  R.  I.  159 ;  People  v.  State,  3  Wis.  823 ;  Mahan  v.  State, 

V.  McCalla,  8  Cal.  301.    See  Mahan  v.  10  Ohio,  232 ;  State  v.  Earle,  24  La. 

Stote,  10  Ohio,  232;  Brister  v,  Stote,  An.    38.      The    State   cannot  extend 

26    Ala.   107.     Aliter  in    Mississippi,  its  challenges  in   such  cases  beyond 

Smith  V,  State,  57  Miss.  822.    That  one  the  statutory  limit.     Goodin,   in  re, 

defendant  cannot,  when  separate  chal-  67  Mo.   637.     In  Maryland  joint  de- 

lenges  are    permitted,  object   to    his  fendants  by  statute  have  only  one  set 

co-defendants'    challenges,  see  infra,  of  challenges.    Hamlin  v.  State,   77 

§  680.  Md.  383. 

«  2  Hale  P.  C.  263 ;  1  Ch.  C.  L.  536  ;  ^  Infra,  §  680;  State  v.  Meaker,  54 

U.  8.  V.  Marchant,  4  Mason,  160;  12  Vt.  112. 

Wheat.  480 ;    State  v.  Stonghton,  51  <  State  v.  Skinner,  34  Kan.  256. 

Vt.  362 ;  State  v.  Satton,  10  R.  1.  159 ;  •  State  v.  McNeill,  93  N.  C.  552.  See 

Cmce  v»  State,   59  Oa*  83  ;  State   v.  People  t;.  Sweeny,  55  Mich.  586. 

Darein,  29  Kan.  688 ;  Smith  v.  State,  ^  Freeman  o.  People,  4  Denio,  9,  35. 

57  Miss.  822,  and  cases   cited   inf^a,  *  Post.  42;    Barn's  Jastice,  Jurors, 

§  680.  viu. 

*  Post.  106.  **  Where  two  are  jointly 
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§  620.]  FLBADIKG  AND  PRAOTIOB.  [OHAP.  XTL 

§  617.  It  has  been  said  that  the  defendant's  right  to  a  peremp- 
Riffht  ^^  challenge  is  waived  when  the  juror  is  passed  over 

coaaee  to  the  oourt  or  the  prosecution  ;^  but  this  opinion  cannot 

when  panel    .  •   .   •      3  %_•    j*  1        •  •.    1        1. 

i8  com-         be  maintained  as  a  binding  rule,  since  it  has  been  re- 
P^^^'  peatedly  held  that  the  court,  at  any  moment  before  the 

juror  in  question  is  sworn,  may  permit  the  challenge.'    But  in  any 
view  the  right  ceases  when  the  panel  is  complete  and  accepted.' 

No  chai-  ^  ^^^'  P^r^^pt^'^y  challenges   are    not   allowed   at 

lenfires  on      common  law  in  trial  for  a  misdemeanor.^ 
meanon.  §  619.  A  defendant  who,  in  case  of  felony,  has  chal- 

Matured  lenged  twenty  jurors  peremptorily,  cannot  ordinarily 
camJot^^  withdraw  one  of  those  challenges  to  challenge  another 
ordinarily  juror,  instead  of  one  whom  he  had  previously  chal- 
lenged ;'  nor  for  the  purpose  of  challenging  for  cause.* 
But  in  case  of  a  mistake,  not  negligent  or  capricious,  made  in  chal- 
lenging, permission  should  be  given  to  rectify  J 
Right  Is  to        ^  620.   The  right  of  peremptory  challenge  is  a  right 

rejcctj  not  •        o 

select.  not  to  select,  but  to  reject." 

The  practice  as  to  peremptory  challenges  is  discussed  in  a  future 
head.' 

1  U.  S.  v.'Hanwaj,  2  Wall.  Jr.  143 ;  *  Reading's  ease,  7  HowelPs  8tate 

Com.  V.  Rogers,   7  Met.  500 ;   though  Trials,  265 ;  Gates's  ease,  10  HowelPs 

see  Com.  v,  Knapp,  9  Pick.  496  ;  Stote  State  Trials,  1079 ;   4  Bl.  Com.    353, 

V,  Potter,  18  Conn.   166;   Stewart  v.  note  by  Mr.  Christian.     See  U.  S.  u. 

State,  50  Miss.  587.    Infra,  §§  675-7.  Devlin,  6  Blatch.  C.  C.  71 ;  Freeman 

>  Infra,   §  677 ;   State  v»  Potter,  18  17.  People,  4  Den.  9,  35.    Supra,  §  614, 

Conn.    166;    McFadden   v.   Com.,    23  note. 

Penn.  St.  12  ;  Zell  v.  Com.,  94  Penn.  s  R.  1;.  Parry,  7  C.  &  P.  836.     See 

St.  258  ;  Turpin  v.  Stote,  55  Md.  462;  infra,  §  679. 

Hooker  17.  State,  4  Ohio,  350;  Hendrick  «  Infra,  §  679. 

V.  Com.,  5  Leigh,  708 ;  Drake  v.  State,  t  Infra,  §  679. 

51  Ala.  30 ;  People  v.  Carrier,  46  Mioh.  >  U.  S.  v.  Marchsnt,  4  Mason,  160  ; 

442;  State  v.  Durein,   29  Kan.  688;  12  Wheaton,  480  ;  Turpin  v.  Stote,  55 

Savage  v.  State,  18  Fla.  909  ;  People  v.  Md.  462 ;   Stote  1;.  Smith,  2  Ired.  402 ; 

McCarthy,  49  Cal.  241 ;  People  v.  lams,  Stote  v.  Wise,  7  Richards,  412 ;  Stote  v. 

57  Cal.  115,  and  cases  infra,  §§  673-7.  McQuaige,  5  S.  C.  429.    See,  however, 

*  State   V,    Cameron,    2    Chandler  People  v,  Bodine,  1  Denio,  281.    See 

(Wis.)  172.    See  Stote  v.  Pritohard,  infra,  §  680. 

15  Nev.  7 ;  infra,  §§  672,  679.  •  Infra,  §§  676  et  seq. 
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CHAP.  XII.]  OHALLBNQISS  TO  JURORS.  [§  628. 

(b.)  Principal, 

§  621.  Principal  challeDge  to  the  polls  is  where  a  cause  is  shown,* 
which,  if  found  true,  stands  sufficient  of  itself,  without  principal 
leaving  anything  to  be  tried  by  the  triers.*    The  theory  ^*}J^ro"§Jj" 
is  that  in  such  case  the  presumption  of  partiality  is  too   case  does 
strong  to  be  rebutted.'    As  in  our  American  practice   disputed 
challenges  for  favor,  and  those  for  principal  cause,  are   '^^^* 
frequently  blended,'  the  various  incidents  of  the  two  will  be  here 
considered.^    It  may  be  noticed  that  in  New  York  the  distinction 
between  the  two  classes  is  retained.' 

Causes  of  principal  challenge  to  the  polls  are  such  as  these  — 

(a.*)   Preadjudication  of  Cage. 

§  622.  In  England  it  is  a  good  cause  for  challenge,  on  the  part 
of  the  defendant,  that  the  juror  has  declared  his  opinion  preadjudi- 
beforehand  that  the  party  is  guilty,  or  will  be  hanged  ;*  cation  of 
but  it  is  said  that  expressions  used  by  a  juryman  previous  ground  for 
to  the  trial  are  not  a  cause  of  challenge,  unless  they  can  «*^*^^®"««* 
be  referred  to  something  of  personal  ill-will  towards  the  party  chal- 
lenging.^ In  this  country,  as  will  presently  be  seen,  the  great 
preponderance  of  authority  is  that  the  holding  by  a  juror  of  any 
opinions  which  may  prevent  him  from  rendering  a  verdict  in  accor- 
dance with  the  laws  of  the  land  is  a  disqualification." 

§  628.  Mere  opinions  thrown  out  as  a  jest,  however.   Vague  and 
or  as  a  vague  and  loose  talk,  or  to  avoid  being  em-  d^Ti^t 
panelled,  will  not  so  operate.*  disqualify. 

^  Barn's  Justioe,  Jurors,  yiii.    Infra,  Thrasher,  11  Gray,  57 ;  State  v.  Potter, 

§  670.  18  Conn.  166 ;  SUte  v.  Wilson,  38  Conn. 

s  SUte  V.  Howard,  17  N.  H.  171.  140 ;   Com.   v.  Lenox,  3  Brewst.  247  ; 

s  Infra,  §  670.  Com.  v.  Flanagan,  7  W.  &  S.  68,  415 ; 

*  Infra,  §  670.  Com.  v.  Gross,  1  Ashm.  261 ;   Ortwein 
B  Greenfield  v.  People,  6  Ahh.  New  v.  Com.,  76  Penn.  St.  414 ;   Hailstock's 

Cas.  1.  oase,  2  Orat.  564;  Clore's  case,  8  Grat. 

6  2  Hawk.  0.  43,  s.  28.  606 ;   Montague  v.  Com.,  10  Grat.  767 ; 

f  R.  V.  Edmonds,  4  B.  &  Aid.  472 ;  2  State  r.  Bllington,  7  Ired.  61 ;  SUte  v. 

Hawk.  0.  43,  s.  28.  Bone,  7  Jones,  121 ;  SUte  v,  Williams, 

*  See  oases  cited  infra.  See,  also,  3  Stew.  454;  Johns  v.  SUte,  16  Ga. 
Pierce  v.  SUte,  13  N.  H.  536 ;  People  v.  200 ;  and  see  cases  cited  infra,  §§  640, 
Beyes,  5  Cal.  347.  652.    No  matter  how  extravagant  the 

>  Infra,    §§    629,    630 ;     Com.    v.    remarks  may  be   they  will   not  ex- 
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§  625.]  PLBADIHG  AND   PRACTICE.  [CHAP.  Xn. 

Nor  does  a  §  624.  A  juror,  also,  will  not  be  incapable  because  of 
bfaB^against  ^^e  general  bias  and  prejudice  against  crime/  or  against 
•crime.  ^^  particular  line  of  oflfences,  one  of  which  is  on  trial.* 

Anali/sis  of  Rulings  as  to  Preadjudication, 

§  625.    United  States  Courts. — ^**  The   court  has  considered," 
declared  Marshall,  C.  J.,  in  Burr's  trial,  "  those   who 

Tn  TT    fl 

courts  a  ^^^^  deliberately  formed  and  delivered  an  opinion  on  the 

opinio™***  guilt  of  the  prisoner  as  not  being  in  a  state  of  mind  to 

to  defend-  weigh  the  testimony,  and  therefore  as  being  disqualified 

incapaci-  to  sit  as  jurors  in  the  case."*    The  question  was  accord- 

ot^rwise  ^°8^y  sanctioned  by  the  court :  "  Have  you  formed  and 

as  to  mere  expressed  an  opinion  about  the  guilt  of  Colonel  Burr  ?"  * 

impression.  ,         ,  ^ 

The  qualification  ^^  and  delivered,"  or,  as  it  is  sometimes 
put,  "and  expressed,"  has  more  recently  been  dropped,  and  rightly, 
since  while  forming  an  opinion  as  to  guilt  without  expressing  it  ought 
to  incapacitate,  this  is  not  necessarily  the  case  with  expressing  auch 
an  opinion  without  forming  it.' 

Taney,  C.  J.,  in  1854,  laid  down  the  following  test  in  a  criminal 
trial  in  Baltimore  : — 

"  If  the  juror  had  formed  an  opinion  that  the  prisoners  are 
guilty  and  entertains,  that  opinion  now,  without  waiting  to  hear  the 
testimony,  then  he  is  incompetent.*  But  if,  from  reading  the  news- 
papers or  bearing  reports,  he  has  impressions  on  his  mind  unfavor- 
able to  the  prisoners,  but  has  no  opinion  or  prejudice  which  will 
prevent  him  from  doing  impartial  justice  when  he  hears  the  testi- 
mony, then  he  is  competent." 

The  same  view  has  been  expressed  in  the  United  States  Circuit 
Court  in  New  York.^ 

In  1879,  it  was  held  by  the  Supreme  Court  that  a  juror  who 

dnde,   if  uttered  for   the  purpose  of  See,  also,  U.  S.  v.  Woods,  4  Cranoh  C. 

prodacing  an  exclusion.     Moughon  v.  C.  484. 

State,  59  Ga.  308.    But  see  Territory  r.  *  Marshall,  C.  J.,  1  Burr's  Trial,  367. 

Kennedy,  3  Mont.  520;   8  Grim.  Law  >  Hanway's  case,  2  Wall.  Jr.  143; 

Mag.  559.  see  supra,  §  623 ;   U.  S.  v.  Wilson,  1 

1  Williams  v.  State,   3  Kelly,  453.  Bald.  78. 

See  infra,  §  668.  «  See  infra,  §  844. 

«  U.  S.  V.  Noelke,  17  Blatch.  C.  C.  654;  i  U.  S.  p.  MoHenry,  6  Blatoh.  C.  C. 

Elliott  17.  State,  73  Ind.  10.  503. 

•  MarshaU,  C.  J.,  1  Burr's  Trial,  416. 
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states  he  has  fonned  an  opinion,  and  does  not  think  it  will  influence 
his  verdict,  is  not  incompetent.^ 

§  626.  In  Maine^  to  be  a  sufficient  ground  for  disqualifying  a 
juror  from  sitting  in  the  trial  of  a  criminal  prosecution, 
the  opinion  formed  by  him  must  be  fixed  and  uncondi-   ^j^e. 
tional.' 

§  627.  In  New  Hampihire^  where  jurors   heard  the  prisoner 
tried  upon  another  indictment,  before  another  jury,  and 
found  guilty,  and  answered  upon  inquiry  that  they  had   Hamp- 
formed  an  opinion  of  his  guilt  upon  the  second  indict-  ^  ^'^* 
ment,  which  was  pending  at  the  same  time,  from  the  evidence  which 
they  had  heard  on  the  other  trial,  they  were  held  to  be  incompetent.' 
But  ^'  hearing"  without  ^'  opinion"  does  not  incapacitate.' 

§  628.  In  Vermont^  the  prior  expression  of  an  opinion 
has  been  held  to  disqualify,  notwithstanding  the  juror  mont^prior 
declares,  when  challenged,  that  he  has  no  opinion,  and   ®f ^^®^/^° 
could  try  the  case  impartially.'    But  it  is  now  the  law   disquaii- 
in  that  State  that  an  opinion,  to  disqualify,  must  be  an 
abiding  bias  produced  by  substantial  facts,  the  truth  of  which  the 
juror  believes.* 

§  629.  In  Ma99achu9ett8^  a  juror  having  said  upon  the  voir  dire 
that  he  had  formed  an  opinion  from  what  he  had  heard, 
but  that  he  did  not  know  how  much  he  might  be  influ-  chaseu?' 
enced  by  it,  was  allowed  to  be  challenged  for  cause.^  prejudice 

•'       '  ,  ®  muat  go  to 

A  juror,  however,  it  is  said,  cannot  be  asked  whether   particular 
he  considers  that  the  facts  set  forth  in  the  indictment 
constitute  a  proper  subject  for  punishment.'    And  a  person  indicted 
is  not  entitled  to  have  the  jury  asked,  before  they  are  empanelled, 

1  Reynolds  v.  U.  S.,  98  U.  S.  145.  >  gtate  v.  Clark,  42  Vt.   629  ;  see 

*  State   V.  Kingsbury,  5^    Me.   239  State  v.  Phair,  48  Vt.  366. 
(Appleton,  C.  J.,  1871).    See  State  v.  *  State  v,  Heaker,  54  Vt.  112  ;  Wade 
Jewell,  33  Me.  583.  v.  SUte,  54  Vt.  358  ;   SUte  v.  Meyer, 

•  SUte  i;.  Webster,  13  N.  H.  491.  58  Vt.  457. 

«  State  V.  Howard,   17  N.  H.   171.  '  Com.  o.  Kuapp,  9  Pick.  496.    See, 

The  qu^tlon  of  indifference  is  a  fact  for  practice  in  detail,  Mr.  Bemis's  Re- 

to  be  decided  by  the  court  at  the  trial,  port  of  the  Webster  case,  p.  8. 

State  V.  Pike,  49  N.  H.  399,  citing  Com.  >   Com.   v.  Buzzell,   16    Pick.   153. 

V.  Webster,  5  Cosh.  295.    See  Rollings  The  shaping  and  propounding  of  the 

V.  Aimes,  2  N.  H.  350 ;  State  v,  Howard,  interrogatories  are  within  the  discre- 

17  N.  H.  171, 191>2 ;  March  v,  R.  R.,  tion  of  the  court.   Com.  v.  Qee,  6  Cush- 

19  N.  H.  372.  ing,  177.    See  infra,  §  683. 
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§  681.]  PLBADING  AND  PRACTIOB.  [OHAP.  XIL 

vhether  they  have  formed  or  expressed  an  opinion  as  (o  the  credi- 
bility of  a  witness,  whose  testimony  is  to  be  relied  on  in  support  of 
the  prosecution,  and  who  testified,  and  whose  credibility  was  in 
question,  in  another  case  before  them.^ 

A  fixed  opinion  of  the  unconstitutionality  of  the  statute  on  which 
the  prosecution  is  founded,  which  if  persisted  in  would  preclude 
concurrence  in  a  conviction,  disqualifies.' 

A  juror  having  convicted  the  defendant  of  a  similar  oifence  at  the 
same  term  is  not,  it  has  been  ruled  in  the  same  State,  though  with- 
out  good  reason,  thereby  incapacitated.' 

^^  Hearing"  as  to  a  case  does  not  incapacitate,  when  there  is  no 
opinion  formed.^ 

§  630.  In   Connecticut^  merely  having  read  newspaper  reports 
of  a  case,  by  a  juror  who  ^^  had  not  any  settled  opinion 
necUcut .""    ^^  *^®  subject,  and  felt  that  he  could  render  an  impar- 
tial verdict,"  does  not  disqualify.' 

§  631.  In  Neto  Yorkj  it  was  held  in  the  earlier  cases  that  an 
In  New  opinion  as  to  the  defendant's  guilt,  no  matter  from  what 
York  at  sources  it  was  drawn,  disqualifies.'  The  mere  forming 
law  opin-  of  an  opinion,  also,  without  its  expression,  is  considered 
notimpres-  &  Sufficient  ground  of  exclusion.^  An  tmpresttan^ 
quaiiflM       however,  does  not  disqualify.'    Nor  does  a  hypothet- 

i  Com.  V,  Porter,  1  Gray,  476.  >^iPf  partiality,  prejudice,  hostility,  or 

*  Com.  V,  Austin,  7  Gray,  51.    In-    ill-will,  acting  at  the  same  time  upon 
fra,  §  666.  the  mind  and  giving  it  a  bias,  or  the 

•Com.  V.  Hill,  4  Allen,  591.    See    Juror  should  be  accepted."    Butler,  C. 
criticism,  infra,  §  661.  J.,  SUte  v,  Wilson,  38  Conn.  140.    See, 

*  Com.  V,  Thrasher,  11  Gray,  57.  also.  State  v.  Hoyt,  47  Conn.  518. 

«  State  V.  Potter,  18  Conn.  166.  >  People  v.  Mather,  4  Wend.  229  ; 

*'The  opinion,"  said  Butler,  C.  J.,  People  v.  Bodine,  1  Denio,  281 ;  Free- 
in  1871,  **  must  be  formed  in  such  a  man  v.  People,  4  Denio,  9,  35 ;  Blake 
way,  or  be  of  such  a  character,  that  v,  Millspaugh,  1  Johnson,  316 ;  Pringle 
hostility  or  prejudice  toward  the  pris-  v.  Huse,  1  Cowen,  432  ;  ex  parte  Ver- 
oner  may  be  inferred  from  its  existence  milyea,  6  Cowen,  555. 
or  expression.  But  hostility  or  preju-  '  People  v.  Rathbun,  21  Wend.  509. 
dice  cannot,  as  a  rule,  be  inferred  from  See  supra,  §  625  ;  Armsteadti.  Com.,  11 
an  opinion  formed  and  expressed  Leigh,  657 ;  Heath  v.  Com.,  1  Robin- 
simply  from  reading,  or  hearing  stated,  son,  735. 

as  current  news  of  the  day,  the  fact  of  *  People  v.  Honeyman,  3  Denio,  121 ; 

a  homicide  and  the  circumstances  at-  People  r.  Hayes,  1  Edm.  Sel.  Ca,  582 ; 

tending  it.     There  should  be  found  O'Brien  v.  People,  36  N.  T.  276  ;  8.  C, 

some  other  circumstances  of  relation-  48  Barb.  274 ;  People  v.  Balbo,  19  Hun, 
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CHAP.  XIL]  OHALLSNQES  TO  JURORS.  [§  688. 

icaP  or  indeciBive  opinion.*  Bat  it  is  otherwise  as  to  an  opinion 
formed  by  reading  a  report,  no  matter  how  incomplete,  of  a  former 
trial,  when  this  opinion  is  so  settled  as  to  make  a  change  difficult.' 

§  682.  By  the  New  York  Criminal  Code^  §  876,*  a  juror  is  not 
disqualified  by  the  fact  that  he  has  formed  and  expressed  ^^^  ^ 
an  opinion  in  respect  to  the  case  on  trial,  if  he  shall  de-  Btatnte  no 
clare  on  oath  that  he  verily  believes  that  he  can  render  an  cation  if 
impartial  verdictacCording  to  the  evidence  submitted  to  the   not^under 
jury  on  such  trial,  and  that  such  previously  formed  opinion  ^^- 
or  impression  will  not  bias  or  influence  his  verdict,  and  provided  the 
court  shall  be  satisfied  that  the  person  so  proposed  as  a  juror  does 
not  entertain  such  a  present  opinion  as  would  influence  his  verdict 
as  a  juror.* 

The  statute,  however,  does  not  prevent  such  opinion  from  being 
ground  of  a  challenge  for  favor.* 

By  an  act  passed  May  7, 1858,  all  challenges  are  to  be  deter- 
mined by  the  trial  court,  without  the  interposition  of  triers,*  though 
the  decision  of  such  court  is  open  to  review  on  appeal.^ 

§  683.  In  New  Jersey^  a  hypothetical  opinion,  which  is  based  on 

424 ;  80  N.  Y.  484 ;  Cox  v.  People,  80  partial  verdict,  according  to  the  evi- 

N.  Y.  500 ;  People  r.  Oyer  and  Termi-  dence,  unbiased  and  uninfinenoed  hj 

ner  Court,  83  N.  Y.  436.  the  previously  formed  opinion,  is  com- 

1  People  t^.  Fuller,  2  Park.  C.  R.  16 ;  potent. 
Stout  r.  People,  4  Park.  C.  R.  71 ;  Loh-        The  above  section  of  the  Criminal 

man  v.  People,  1  Comst.  379.  Code  is  considered  in  Young  v.  Johnson, 

>  People  V.  Mallon,  3  Lansing,  225  53  N.  Y.  Sup.  Ct.  (46  Hun),  167,  where 

(MuUin,  P.  J.),  1870 ;  Thomas  v.  Peo-  it  is  held,  following  People  v.  Casey, 

pie,  67  N.  Y.  218.  ut  supra^  that,  to  make  a  Juror  who  has 

*  Greenfield  v.  People,  74  N.  Y.  277 ;  formed  an  opiniou^competent,  he  must 
6  Abb.  New  Cas.  1 ;  as  explained  by  declare  (1)  that  such  an  opinion  will 
Andrews,  J.,  in  People  v.  Balbo,  ut  not  influence  his  verdict ;  (2)  that  he 
supra ;  see  Thomas  v.  People,  67  N.  Y.  can  render  an  impartial  verdict ;  and 
218  ;  Ponder  t;.  People,  18  Hun,  560.  (3)  the  court  must  be  satisfied  as  to  his 

*  See  People  v,  Cornetti,  92  N.  Y.  freedom  from  such  bias.  In  People  v. 
85  ;  People  v.  Casey,  93  N.  Y.  115.  Beckwith,  108  N.  Y.  67,  it  is  ruled  that 
See  Stokes  v.  People,  53  N.  Y.  164 ;  mere  difliculty  in  procuring  a  juror  is 
Cox  V.  People,  80  N.  Y.  500 ;  Balbo  v.  no  evidence  that  the  Jurors  chosen  were 
People,  uf  iopra,  under  bias. 

In  Phelps  V.  People,  72  N.  Y.  334  (S.  »  Thomas  v.  People,  67  N.  Y.  218. 

C,  13  N.  Y.  Sup.  Ct.  6  Hun,  44),  it  «  See  infra,  §  684,  note, 

was  held  that  a  Juror  who  says  he  has  'Greenfield    v.    People,    ut   supra; 

formed  and  expressed  an  opinion,  but  Balbo  v.  People,  ut  supra. 
that  he  believes  he  can  render  an  im- 
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§  685.]  PLEADING  AND   PRAOTICR.  [OHAP.  XIL 

In  New  the  supposition  that  certain  facts  are  true,  does  not  by 
potheticai     itself  exclude.^ 

d?^*not  §  684,  In  PeniMylvania^  if  a  juror  forms  an  opinion 

exclude.  without  waiting  to  hear  the  testimony,  he  is  incompetent. 
In  Penn-  But  an  impression  from  reading  a  newspaper  or  hearing 
op\n?on*  reports,  without  any  opinion  or  prejudice  which  will 
(though  prevent  him  from  doing  impartial  justice  when  he  hears 
sions)  difi-  the  testimony,  will  not  disqualify.'*  And  the  opinion 
qua  es.  ^^^^  ^^  founded  on  the  evidence  to  be  given,  or  must  be 
a  fixed  belief.'  If  he  swears  that  he  would  act  impartially,  and 
decide  according  to  the  evidence,  he  is  competent,  no  matter  how 
strong  his  impression  may  have  been.^ 

§  635.  In  Delaware^  the  test  adopted  by  Marshall,  G.  J.,  in 
Burr's  case,  appears  to  have  been  received.'  In  Mary- 
ware  and  landy  the  view  of  Chief  Justice  Taney,  as  given  above, 
Maryland,  j^  adopted,  impressions  derived  from  newspapers  being 
held  no  disqualification.  ^^  The  newspaper  is  now  read  by  every 
one,  and  the  press  is  ever  ready  and  eager  to  furnish  the  details  of 
crime,  and  although  persons  may,  upon  such  statements,  form  an 
opinion,  yet  it  is  one  in  most  cases  liable  to  qualification,  according 
to  the  real  facts  of  the  case The  opinion  which  should  ex- 
clude a  juror  must  be  a  fixed  and  deliberate  one,  partaking,  in  fact, 
of  the  nature  of  a  pre-judgment."' 

<  State  V,  Spenoer,  1  Zabr.  196 ;  oit-  and  be  controlled  only  by  the  evidence, 

ing  Mann  t;.  Glover,  2  Green,  195.   See  It  was  held  by  the  Supreme  Court  that 

State  V.  Fox,  1  Dutch,  566.  he  was  competent,  inasmuch   as    he 

2  Iryine  v,  Kean,  14  Serg.  &  R.  292 ;  had  no  fixed  belief  of  the  guilt  of  the 
Com.  V.  Lenox,  3  Brewst.  249;  see  prisoner,  and  had  no  opinion  founded 
Com.  V.  Flanagan,  7  W.  &  S.  415  ;  upon  the  eyidenoe  to  be  given.  S.  P., 
Com.  V.  Gross,  1  Ashm.  281;  Com.  v.  Ortwein  v.  Com.,  76  Penn.  St.  414; 
Work,  4  Crumrine,  493 ;  Shevlin  v.  O'Mara  v.  Com.,  75  Penn.  St.  43A, 
Com.,  106  Penn.  St.  362;  Weston  v.  Otherwise  where  the  witness  said  he 
Com.,  Ill  Penn.  St.  257.  had  an  opinion  from  reading  a  former 

3  Curley  v.  Com.,  84  Penn.  St.  151 ;  trial,  which  opinion  '*  it  would  take 
4  Weekly  Notes,  141.  some  evidence  to  remove."    Staup  r. 

In  this  case  a  juror  testifies  on  his  Com.,  74  Penn.  St.  458. 
voir  dire  that  he  had  a  fixed  opinion        ^  Allison  v.  Com.,  99  Penn.  St.  17. 
from  what  he  had  read,  but  that  it  was        ^  State  t;.  Bonwell,  2  Earring.  529. 

not  such  an  opinion  as  would  influence  See  State    v.   Anderson,    5    Earring, 

him  in  any  degree  as  a  juror  to  give  493. 

undue  weight  to  evidence  against  the        ^  Waters  9.  State,  51  Md.  430 ;  Zim- 

prisoner,  and  that  he  felt  certain  he  merman  v.  State,  56  Md.  536— Robin- 

could  divest  his  mind  of  all  prejudice,  son,  J. 
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OHAP   XII.]  CHALLEKQB8  TO  JURORS.  [§  687. 

§  636.  In  Virginia^  decided  prejudice  or  bias  excjudes,  though 
not  mere  hypothetical  opinion,^  which  would  not  prevent 
fhe  juror  from  giving  the  defendant  a  fair  trial.'  ginu. 

^  637.  In  North  Carolina,  the  rule  is  that  an  opinion 

-  ,;  ,  ,  ,  .  .  .  So  In  North 

fully  made  up  and  expressed  against  either  party,  on  and  South 
the  subject-matter  of  the  issue  to  be  tried,  is  good  cause  "^  *°*' 
of  principal  challenge ;  but  an  opinion  imperfectly  formed,  or  one 
merely  hypothetical,  that  is,  founded  on  the  supposition  that  facts 
are  as  they  have  been  represented  or  assumed  to  be,  does  not  con- 
stitute a  cause  of  principal  challenge,  but  may  be  urged  by  way  of 
challenge  to  the  favor,  which  is  to  be  allowed  or  disallowed,  as  the 
triers  may  find  the  fact  of  favor  or  indifferency.'  In  the  same  State 
on  a  challenge  for  cause,  the  juror  stated  ^Hhat  he  had  formed  and 
expressed  an  opinion  adverse  to  the  prisoner,  upon  rumors  which  he 
had  heard ;  but  that  he  had  not  heard  a  full  statement  of  the  case, 

I  Lithgow  V.  Com.,  2.  Va.  Cas.  207 ;  which  the  Jnror  oannot  saj  will  be  re- 

Clore's  case,  8  Grat.  606 ;  Jackson  v.  moved  by  evidence,  disqaalifiea.  State 

Com.,  23  Grat.  919.  v.  Schnelle,  24  W.  Va.  767. 

'  Spronce  v.  Com.,  2  Va.  Caa.  375;        It  is  not  enough  to  disqaallfj  a  Juror, 

Brown  V.  Com.,  2 Leigh,  769  ;  Osiander  aooording  to  the  view  of   Leigh,  J., 

V.  Com.,  3  Leigh,  780;   Hendriok  v,  "that* if  the  faots  and  oircnmBtanoes 

Com.,  5  Leigh,  708  ;  Cluverius  v.  Com*f  proved  on  the  trial  should  be  the  same 

81  Va.  789  ;    Armistead  t;.  Com.,  11  with  those  which  the  Jurors  had  heard, 

Leigh,  357 ;  Heath  0.  Com.,  1  Robinson,  then   they  had    a  decided  opinion.'' 

735  ;   Hailstock's  case,   2  Grat.   564 ;  Epes's  case,  5  Grat.  676.    An  opinion 

Page  V.  Com.,  27  Grat.  954 ;  Pollard  v.  founded  on  mere  rumor  ought  primd 

Com.,  5  Randolph,  659.    In  Wright  v.  fade  to  be  regarded  as  a  mere  hypo- 

Com.,  32  Grat.  941,  it  was  held  that  thetical   opinion,  forming   no  ground 

the  Juror's  statement  that  he  did  not  for  challenge,  unless  it  appear  that  the 

think    he   could    do    the    defendant  opinion  formed  is  a  decided  one,  likely 

justice,    was  ground    for    challenge,  to  inflaenoe  the  Juror  in  his  decision, 

though  the  juror  modified  this  by  say-  Armistead's    case,     11    Leigh,     657  ; 

ing  that  if  the  evidence  was  different  Epos's  case,  5  Grat.  681.    See  Worme- 

from  what  he  had  heard  he  believed  he  ley  v.  Com.,  10  Grat.  658 ;  Montague  r. 

would  be  unprejudiced.  Com.,  10  Grat.  767,  768 ;  and  see  Page 

In  Dejarnette  v.  Com.,  75  Va.  867,  v.  Com.,  27  Grat.  964 ;  Bristow  v.  Com., 

a   Juror    was    held    disqualified  who  15  Grat.  634;   Bilworth  v.  Com.,   12 

stated  that  he  had  formed  an  opinion  Grat.  689. 

which  he  could  not  say  whether  evi-        >  State  r.  Benton,  2  Dev.  k  Bat.  196  ; 

dence  would  remove,  though  he   be-  State  v.  Bone,  7  Jones,  121 ;  see  State 

lieved  he  could  give  the  defendant  a  ».  Cockman,  2  Wins.  (N.  C.)  No.  2,  95. 

fair  trial.  Triers  are  now  dispensed  with  in  this 

See  Com.  v.  Buzzell,  16  Pick.  158.  Stote.    State  v.  Kilgore,  93  N.  C.  533. 

In  West  Virginia  an  adverse  opinion, 
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§  640.]  PLBADING  AND  PBAOTIOE.  [OHAP.  XII. 

and  that  his  pind  was  not  so  made  up  as  to  prevent  the  doing  of 
impartial  justice  to  the  prisoner."  The  court  found  the  juror  indif- 
ferent, and  the  Supreme  Court  refused  to  reverse  thid  decision.^ 
And  in  South  Carolina  the  mere  contingent  opinion  of  the  juror 
that  if  the  defendant  is  guilty  he  should  be  punished,  does  not 
exclude.* 

§  638.  In  Ohio,  under  §  7278  of  the  Bevised  Statutes,  a  juror 

whose  opinion  is  formed,  not  from  the  testimony  of  wit- 
Ohio,  nesses,  but  from  newspaper  reports,  is  not  incompetent, 

if  he  testify  that  if  selected  he  could  render  an  impartial 
verdict,  the  court  agreeing  with  him  in  this  conclusion.'  But  it  is 
otherwise  where  the  juror's  opinion  is  formed  from  reading  the 
testimony  at  the  coroner's  inquest.^ 

§  639.  In  Alabama^  in  a  capital  case,  it  is  held  not  to  be  groimd 

of  challenge  of  a  juror  that  upon  common  report  he  has 
Alabama,     formed  and  expressed  an  opinion  of  the  guilt  of  the 

prisoner,  if  the  juror  believes  that  such  opinion  would 
have  no  influence  in  the  formation  of  his  verdict,  should  the  evi- 
dence on  the  trial  be  different  from  the  report  of  the  facts.'  Under 
the  statute  of  Alabama  of  1831,  which  provides  that  if  a  juror,  in  a 
capital  case,  has  formed  and  expressed  an  opinion  founded  upon 
rumor,  he  shall  be  sworn  in  chief,  it  must  appear  that  such  opinion 
was  founded  upon  mere  rumor.  Where  it  appears  that  a  fixed 
opinion  was  formed,  it  is  good  ground  for  challenge  for  cause.' 
But  a  hypothetical  opinion  based  on  rumor  does  not  disqualify.^ 
§  640.  In  Missisnppi  the  rule  is,  that  while  it  is  not  necessary 

to  exclude  a  juror,  that  he  should  have  formed  and  ex- 
8i68fp^.^^     pressed  his  opinion  against  the  accused  with  malice  or 

1  state  ?;.  Ellington,  7  Ired.  61 ;  State    M'Hngb  v.  State,   38  Ohio  St.    153; 
V.  Kilgore,  93  N.  C.  533  ;  see  State  v.    (S.  C.)  40  Ohio  St.  154. 

Efler,  85  N.  C.  585,  to  the  effect  that  «  State  v.  Williams,  3  Stewart,  454; 

the  prejudice  must  be  against  the  chal-  State  v.  Morea,  2  Ala.  275  ;  Carson  v. 

lenging  party.  SUte,  50  Ala.  134 ;  Hall  v.  State,  51 

2  State  V.  Coleman,  20  S.  C.  441.  Ala.  9 ;   De  Arman  v.  State,  71  Ala. 
>  Cooper  V.  State,  16  Ohio  St.  328 ;  351 ;  Jackson  v.  SUte,  77  Ala.  18. 

Frazier    v.    State,   23    Ohio  St.   551 ;  >  Quesenbnry  v.  SUte,  3  Stew.  & 

McHugh  V.   SUte,  38  Ohi^  St.   153 ;  P.  308.     See  Ned  ».  State,  7  Port.  187 ; 

see  Fonts  v.  SUte,  70  Ohio  St.  471.  Bales  v.  State,  63  Ala.  30. 

*  Frazier  r.  State,  23  Ohio  St.  551 ;  f  Season  v.  State,  72  Ala.  191. 
Erwin   v.    SUU,    29    Ohio    St.    186; 
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ill-will,  a  mere  hypothetical  opinion,  from  rumor  only,  and  sub- 
ject to  be  changed  by  the  testimony,  does  not  dbqualify.^  If  a 
juror,  however,  has  formed  a  settled  opinion,  as  distinguished 
from  a  mere  hypothetical  conception  based  on  rumor,  he  ought  to 
be  excluded,'  though  he  may  never  have  expressed  that  opinion.' 
It  is  otherwise,  however,  as  to  a  juror  who  has  formed  an  opinion 
from  what  he  has  heard  had  been  said  by  some  of  the  witnesses  in 
the  case,  though  he  himself  had  not  heard  any  of  the  witnesses  say 
anything  on  the  subject,  and  though  he  states  that  his  opinions  are 
not  such  as  would  influence  his  verdict,  but  that  he  would  be 
governed  by  the  evidence.  A  fortiori  the  formation  of  an  opinion 
by  one  who  had  heard  all  the  testimony  is  a  disqualification.  And 
while  absolute  freedom  from  preconceived  opinion  should  be  required 
where  it  can  be  had,  yet  where,  from  the  notoriety  of  the  transac- 
tion or  other  cause,  that  cannot  be  obtained,  as  near  an  approxi- 
mation to  it  as  possible  should  be  had.^ 

§  641.  In  Missouri,  by  statute,  opinion  formed  only  on  rumors 
or  newspaper  reports,  and  producing  no  bias  which  evi- 
dence cannot  remove,  does  not  disqualify.*   It  is  otherwise  Mig^^ri. 
with  an  opinion  formed  on  evidence  before  the  coroner.* 
A  juror  may  be  asked  whether  he  could  give  an  impartial  verdict.'^ 

§  642.  In  Tennessee,  it  has  been  declared  that  loose  impressions 
and  conversations  of  a  juror,  as  to  the  prisoner's  guilt  or 
innocence,  founded  upon  rumor,  would  not  have  the  ^Jj^'f®"' 
eflfect  to  set  him  aside  as  incompetent ;  nor,  if  disclosed 

1  Ogle  V.  State,  83  Miss.  383 ;  Noe  v.  Burnside,  37  Mo.  843 ;  State  v.  Davi», 

State,  4  How.    (Miss.)    330 ;    Lee  v.  29  Mo.  391 ;  SUte  v.  Gore,  70  Mo.  491 ; 

SUte,  45  Miss.  114.  SUte  v.  Barton,  71  Mo.  491.     This 

'  Logan   V.    State,    50    Miss.    269;  statute    is    oonstitational,    Hajes    v. 

Brown  v.  State,  57  Miss.  424.  Missouri,  120  U.  S.  68 ;  Spier  v.  Mis- 

•  SUte  V.  Johnson,  1  Walk.  392 ;  souri,  123  U.  S.  131 ;  see  Hayes  v. 
State  V,  Flower,  Ibid.  318 ;  see  King  v.  SUte,  78  Mo.  307 ;  SUte  v.  Wilson,  85 
State,  5  Howard's  Miss.  R.  730 ;  White  Mo.  135  ;  SUte  v.  Hopkirk,  84  Mo. 
V.  Bute,  52  Miss.  216 ;  Sam.  v.  SUte,  278 ;  State  v.  Walton,  74  Mo.  270 ; 
13  Sm.  &  M.  189 ;  Nelms  v.  SUte,  13  State  v.  Baber,  74  Mo.  292 ;  SUte  v. 
6m.  &  Marsh.  500.  Farrow,  74  Mo.  531 ;  SUte  i>.  Snell,  78 

«  Cotton  V,  SUte,  31  Miss.  504 ;  Ogle  Mo.  243. 

V.  SUte,  33  Miss.  383 ;  Alfred  v.  State,  «  State  v.  CuUen,  82  Mo.  323 ;  State 

37  Miss.  296 ;  Parker  v.  SUte,  55  Miss.  v.  Bryant,  92  Mo.  273. 

414.  ^  State  v.  Brooks,  92  Mo.  273. 

*  SUte  V.  Rose,  32  Mo.  560 ;  SUte  v, 
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after  verdict,  be  a  cause  of  new  trial.^  Bat  an  emphatic  opinion  of 
guilt  excludes.'  The  statute,  however,  providing  that  no  opinion 
formed  on  published  reports  shall  be  ground  for  challenge,  has  been 
held  unconstitutional.'  But  mere  opinion  that  the  defendant  should 
be  punished  does  not  exclude,  when  such  opinion  was  not  founded 
on  evidence  to  be  introduced  on  trial/ 

§  643.  In  Indiana  it  is  ruled  that  when  the  juror  answers  that 
he  has  formed  or  expressed  an  opinion  of  the  defendant's 
diaiia.^^'       guilt,  the  nature  and  cause  of  the  opinion  must  be  in- 
quired into ;  and,  if  it  appear  that  the  juror  has  formed 
or  expressed  an  opinion  of  the  defendant's  guilt  out  of  ill-will  to 
the  prisoner,  or  that  he  has  such  a  fixed  opinion  of  the  defendant's 
guilt  as  would  probably  prevent  him  from  giving  an  impartial  ver- 
dict, the  challenge  ought  to  be  sustained.*    If,  however,  it  was  said, 
the  opinion  be  hypothetical,  or  of  that  transient  character  formed 
when  we  hear  any  reports  of  the  commission  of  an  offence — such 
an  opinion  merely  as  would  probably  be  changed  by  the  relation  of 
the  next  person  met  with — ^it  is  not  a  sufficient  cause  of  challenge.' 
§  644«  In  Illinois^  the  rule  is  said  to  be  that  a  juror  is  disquali- 
fied if  he  has  formed  or  expressed  a  decided  opinion 
nois?  ^^'     •P®^  *^^  merits  of  the  case.'    If,  on  the  contrary,  he 
says  he  has  no  prejudice  or  bias  of  any  kind  for  or 
against  either  party ;  that  he  has  heard  rumors  in  relation  to  the 
case,  but  has  iK)  personal  knowledge  of  the  facts,  and  from  the 
rumors  has  formed  and  expressed  an  opinion  in  a  particular  way,  if 
they  are  true,  without  expressing  any  belief  in  their  truth ;  he 
would  not  be  disqualified.' 

1  Howerton  v,  6tete,    Meigs,    262;  See  Fleming   v.  State,   11  Ind.  234; 

Alfred  v.  State,  2  Swan,  581 ;    Major  Bradford  v.  SUte,  15  Ind.  347 ;  Morgan 

17.  State,  4  Sneed,  597 ;  Moeee  v.  State,  v.  State,  31  Ind.  193 ;  Fahnestock  v. 

11  Hnmph.  232 ;  Cartwright  v.  State,  SUte,  23  Ind.  231 ;  Clem  v.  State,  33 

12  Lea,  620  ;  but  see  HXIowan  r.  State,  Ind.  419 ;  Clack  o.  State,  40  Ind.  263 ; 
9  Terg.  154.  Hart  v.  State,  57  Ind.  102 ;  Gilloolej 

>  Brakefield  «.  State,  1  Soeed,  215 ;  v.  State,  58  Ind.  182  ;  Gaetig  v.  State, 

Bee  Norfleet  t;.  State,  4  Sneed,  340.  66  Ind.  94;  Noe  r.  SUte,  92  Ind.  92  ; 

•  Eason  v.  State,  6  Baxt.  466.  see  Elliott  v.  State,  73  Ind.  10,  dted 

*  Johnson  v.  State,  11  Lea,  47.  supra,  §  624. 

s  MoQregg  v.  State,  4  Blackford,  101 ;  *  Gates  u.  People,  14  111.  433 ;  Neel/ 

Brown  v.  State,  70  Ind.  576 ;  but  see  v.  People,  13  111.  685 ;  Gray  v.  People, 

Heacock  v.  State,  42  Ind.  393.  26  111.  344. 

6  Ibid. ;  Riee  v«  State,  7  Ind.  332.  •  Smith  v.  Eamee,  3  Scam.  78 ;  Gard- 
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It  is  held,  also,  the  formation  of  a  vague  anformulated  opinion^  is 
not  good  cause  for  a  challenge.'  A  juror  was  held  incompetent 
who  declared  that  no  amount  of  circumstantial  evidence  would  in- 
duce him  to  convict  a  defendant.'  And  the  same  ruling  was  had 
with  another  who  declared  that  he  would  not  convict,  even  if  con- 
vinced of  the  prisoner's  guilt.^ 

The  statute  of  Illinois,  providing  that  rumor  shall  not  disqualify 
if  the  juror  testifies  he  could  give  a  fair  verdict,  is  interpreted 
by  the  courts  of  that  State  to  mean  that  the  juror  is  to  give  his  ver- 
dict on  the  evidence  produced  on  trial,  and  in  this  sense  is  not 
unconstitutional.^ 

§  645.  In  ArkauMS^  if  a  juror  in  a  criminal  case  state  upon  his 
voir  dire  that  he  has  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner  from  rumor,  he  should  be  re-  lansaf  ^' 
quired  to  state,  also,  that  the  opinion  was  not  such  as  to 
bias  or  prejudice  his  mind,  in  order  to  render  him  competent;  and 
if  he  state  that  he  has  conversed  with  persons  about  the  case,  and 
formed  his  opinion  from  such  conversations,  he  should  be  required 
to  state  further,  that  such  persons  did  not  profess  to  have  a  personal 
knowledge  of  the  matters  stated  by  them ;  but  it  is  not  necessary 
that  he  should  know  or  be  able  to  state  whether  such  persons  were 
witnesses  in  the  case.'    In  any  view  a  hypothetical  opinion  does 
not  exclude.^    But  if  there  be  a  fixed  opinion,  the  juror's  belief 
that  he  could  fairly  try  the  case  does  not  qualify  him.' 

§  646.  In  Georgiay  it  is  said,  that  while  a  juror  who  states  that 
he  has  formed  and  expressed  an  opinion  in  a  particular 
case,  upon  the  guilt  or  innocence  of  the  prisoner,  is  not  q^L^^^ 
competent  to  sit  in  such  case  ;'  and  that  while  the  opinion 
which  disqualifies  depends  upon  the  nature  and  strength   of  the 
opinion,  and  not  upon  its  source  or  origin,^'  yet  the  mere  formation  of 
an  opinion  by  a  juror,  from  rumor,  without  having  expressed  that 

ner  v.  People,  3  Soam.  83 ;  Thomson  r.  *  Ibid. 

People,  24  111.  60  ;  and  to  the  same  *  Spies  v.  Illinois,  123  U.  S.  131. 

effect,  Baxter  v.  People,  3  Gilm.  386 ;  ^  Meyer  v.  State,  19  Ark.  156. 

Leach  o.  People,  53  III.  311.  *  Dolan  v,  SUte,  40  Ark.  454. 

1  Supra,  §§  628  et  seq,  •  Chiles  v.  SUte,  45  Ark.  165. 

s  Noble  V.  People,  Breese,  54.    See  >  Reynolds  v.  State,  1  Kelly,  222; 

eapra,  §  625.  Anderson  v.  State,  14  Ga.  709. 

•  aates  V.  People,  14  111.  433.   Infra,  ^  Boon  v.  SUte,  1  Kelly,  631. 
S665. 
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§  648.]  PLEADING  AND  PBAOTIOE.  [OHAP.  XH. 

opinion,  or  expressed  it  otiherwise  than  jocularly,*  is  not  good  caase 
of  challenge.'  The  opinion  must  be  settled  and  abiding.*  And  an 
opinion  on  one  fact  in  the  prosecution's  case  does  not  disqualify.^ 

§  647.  In  lowa^  an  unqualified  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner,  formed  from  rumor,  is  sufficient  to 
^^  exclude  a  juror.'    But  the  opinion  must  be  .absolute,  and 

not  such  as,  in  the  judgment  of  the  juror,  would  leave 
him  without  bias  in  the  case.*  Nor  does  it  exclude  that  such  a 
qualified  opinion  is  formed  on  reading  partial  reports  of  the  case.^ 
And  a  conditional  or  hypothetical  opinion  does  not  exclude.' 

When  the  opinion  is  as  to  the  hiUing^  and  not  as  to  the  defend- 
ant's guilty  it  does  not  exclude.' 

§  648.  In  Wisconginj  a  juror  on  his  examination  stated  that  he 
In  Wis.  ^^^  ^^  opinion  on  the  question  of  the  defendant's  guilt 
oD?Dion  ^^  innocence  if  what  he  had  heard  was  true ;  that  he  had 
may  be  heard  the  story  talked  about,  but  had  not  read  the  report 
challenge  of  the  examination  before  the  coroner,  or  heard  the  story 
Rni^i?^'  ^^^^  witnesses,  or  those  who  had  heard  the  testimony, 
Nebraska.  ^^^  ^i^^^  j^jg  opinion  would  not  prevent  his  hearing  testi- 
mony  impartially.  It  was  held  that  this  was  cause  for  challenge  to 
the  favor,  but  not  for  principal  cause.^' 

1  John  V.  State,  16  Ga.  200 ;  Baker  On  the  other  hand,  it  has  been  held  a 

V.  State,  15  Qa.  498.  sufficient  disqualifioation  of  a  Juror,  on 

>  Hudgins  t*.  State,  2  Kellj,  173 ;  a  trial  for  murder,  that  he  was  heard 

Baker  v.  SUte,  15  Ga.  498;  Griffin  v.  to  saj  before  the  trial,   ''that  from 

State,    Ibid.  476.      See  Anderson  v.  what  he  knew,  he  would  stretch  the 

State,  14  Ga.  709.  prisoner.*'    Monroe  v.  State,  5  Ga.  85. 

•  Wright  9.  State,  18  Ga.  383.  See,  as  to  practice  in  this  State  in  re- 

*  Lloyd  V.  State,  45  Ga.  57.    Infra,  ference  to  triers,  Willis  v.  State,  12  Ga. 
§  653.  444 ;  Copenhayen  p.  SUte,  14  Ga.  22. 

One  formed  from  mere  report  will  not  *  Wan-kon-chau-neek-kaw  v.  U.  S., 

exclude.    Thompson  v.  State,  24  Ga.  1  Morris,  332 ;  State  o.  Shelledj,   8 

297 ;    Maddox  v.  SUte,  32  Ga.  581 ;  Iowa,  477. 

Westmoreland  v.   SUte,  45  Ga.  228  ;  •  SUte  v.  Sater,  8  Iowa,  420 ;  S.  P., 

qualifying  Boon  v.  State,  1  Kelly,  618  ;  State  r.  Nelson,  58  Iowa,  208. 

Ray  17.  SUte,  15  Ga.  223  ;  Jim  v,  SUte,  ^  SUte  v.  Bruce,  48  Iowa,  530  ;  SUU 

15  Ga.  535.    The  words,  *<  If  that  is  so,  p.  Shelton,  64  Iowa,  333. 

the  prisoner  deserves  to  be   hung,"  •  SUte  o.  George,  62  Iowa,  682. 

used  before  a  trial  by  a  juror,  in  reply  *  SUte  v.  Thompson,   9  Iowa,  188; 

to  a  statement  by  a  third  person,  does  SUte  v.  Ostrander,  18  Iowa,  434.    But 

not  show  a  fixed  opinion  of  guilt  that  see  StaU  v.  Bryan,  40  Iowa,  379.    In- 

wonld  be  sufficient  ground  for  a  new  fra,  §  652. 

trial.     Mercer  v,  SUto,  17  Ga.  146.  »  Sohoeffler  v.  SUte,  3  Wis.  823. 
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In  Nebraska  mere  impression  or  hypothetical  opinion  does  not 
exclude.^    It  is  otherwise  as  to  a  firm  belief.' 

§  649 .p  In  Michigan^  an  opinion  ^<  partial"  but  not  ^^  positive" 
does  not  disqualify.'  Hence  mere  vague  impression  does  j^  ^j^icbi. 
not  disqualify.^      But  it  is  otherwise  when  evidence  ganopin- 

111-1  .1  •       ■  ^^^  must 

would  be  required  to  overcome  the  prepossession.*  be  unquai- 

§650.  In  (7aZt/brma,  having  formed  and  expressed  an 
opinion  from  report  does  not  disqualify  a  person  to  sit  as  ^^^  l*^ 
a  juror  if  he  declares  he  can  sit  on  the  jury  without  bias, 
that  evidence  can  change  his  opinion,  and  that  he  will  be  governed 
by  the  evidence.'    It  was  formerly  otherwise  when  the  opinion  was 
unqualified/  b^t  now  by  statute  such  an  opinion  does  not  exclude  if 
the  juror  believes  he  can  decide  according  to  the  evidence.'    The 
challenge  must  specify  the  particular  cause.'    It  is  not  material 
that  the  juror  did  not  state  whether  his  opinion  was  for  or  against 
the  prisoner.    The  courts  will  not  permit  the  juror  to  be  questioned 
on  that  point.*' 

'    §  651.  In  l^maTta,  opinion  based  on  common  rumor,  such  opinion 
being  without  any  prejudice  or  bias  against  the  accused, 
does  not  disqualify."    If  the  juror  believes  he  could  LouisUna. 
render  an  impartial  verdict,  he  is  not  on  this  ground 
open  to  challenge.*'    But  a  fixed  opinion  disqualifies,*'  and  so  of 
ascertained  prejudice.*^ 

1  Cnrrj  v.  State,  4  Neb.  545  ;  S.  C,  ^  People  v.  Mahonjr,  48  Cal.  180 ; 

5  Neb.  412 ;  Carroll  v.  SUte,  5  Neb.  3 ;  People  v.  Marphy,  45  Cal.  137  ;  People 

Smith  t;.  SUte,  5  Neb.  183  ;  Marphy  v.  v.  Johnston,  46  Cal.  78. 

SUte,15Neb.383;thoaghseeCarron(7.  ^  People  v,  Rdwards,  41  Cal.  640; 

-State,  5  Neb.  31.   As  to  constraotion  of  People  v.   Brotherton,  43    Cal.    530 ; 

Nebraska  statute  (similar  to  that  of  New  People  v,  Johnston,  46  Cal.  80 ;  People 

York),  see  Palmer  v^ State,  4  Neb.  68.  v.  Brown,  48  Cal.  253. 

*  Oliye  V.  State,  IrNeb.  1.  "  People  v.  Cochran,  61  Cal.  548 ;  see 

•  Holt  V.  People,  13  Mioh.  224.    See  People  o,  Macauley,  1  Cal.  379. 
Barden  v.  People,  26  Mich.  162.  >  People  v.  Walsh.  43  Cali  447. 

«  Holt    V.    People,   13    Mich.    224 ;       ^  People  v.  Williams,  6  Cal.  206. 
Stewartv.  People,  23  Mich.  63;  Cargan       u  SUte  v.  Ward,  14  La.   An.   673 

V.  People,  39   Mich.   540;    People  v.  State  v.  Caalfield,  23   La.   An.   148 

Barker,  60  Mioh.  277 ;  People  v.  Shu-  State  v.   Birdwell,   36  La.   An.   857 

felt,  61  Mich.  237.  State  v.  Ford,  37  La.  An.  444. 

>  Stephens  v.  People,  38  Mioh.  156.       "  State  v.  Hagel,  *  27  La.  An.  375  ; 

See  Ulrich  v.   People,  39  Mich.  245 ;  State  v.  Coleman,  27  La.    An.    691. 

Stephens  v.  People,  38  Mioh.  739.  See  -State  v.  Gnidry,  28  La.  An.  630 ; 

T^  State  V.  Ricks,  32  La.  An.  1098;       ^  Stote  v,  Barnes,  34  La.  An.  395. 
State  V.  Jackson,  37  La.  An.  768.  455 


§  654.]  PLBADIHe  AKP  PRAGTIOB.  [OHAP.  XU. 

§  652.  In  Kansas  a  mere  hypothetical  opinion  or  floating  im- 
And  80  in  pi'^ssion  doos  not  exclude,^  nor  an  impression  received 
KaDBasy  from  newspaper  reports,'  thoagh  it  is  otherwise  as  to  a 
Texas,  and  Settled  belief.*  In  Florida  the  same  rule  obtains  in  all 
Colorado,  ^gg^g  where  the  juror  states  he  can  give  a  fair  verdict  ;* 
and  in  Texas^^  and  in  Colorado^ 

(6*.)   O-eneral  Proportions  as  to  Pr^udice. 

§  653.  The  opinion,  to  disqualify,  must  go  to  the  whole  case. 

If  it  touches  merely  insulated  portions,  it  may  not  be 
must  ffo  ground  for  challenge.^  Thus,  a  juror  will  not  be  set 
to  whole       aside  because  he  believes  that  there  was  an  offence  com- 

mitted  ;*  because  he  believes  that  if  certain  facts  be  true 
the  defendant  is  guilty  ;*  because  he  has  drawn  an  inference  from 
a  single  inculpatory  fact  ;^®  or  because  he  even  holds  that  the  fact 
of  homicide,  though  not  its  malice^  is  to  be  traced  to  defendant,  the 
issue  being  on  malice}^  But  a  fixed  opinion  of  a  principars  guilt 
may  disqualify  on  trial  of  the  accessary." 

§  654.  The  prevailing  opinion,  in  this  country,  is  that  a  juror 
J  ror  m  t  ™^^^  answer,  under  oath,  any  question  asked  him  with 
answer  regard  to  his  competency  as  a  juror,  providing  such 
but  not  to  question  does  not  tend  to  degrade  him,  or  make  him 
iSuiseif!^      infamous."    Hence,  he  will  not  be  excused  from  stating 

State  V,  Johnson,  33  La.  An.  889 ;  State  '  State  v.  ThompBon,  9  Iowa,  18 ; 

V.  De  Ranee,  34  La.  An.  186 ;  State  v.  State  v.  Ostrander,  18  Iowa,  434 ;  Holt 

Diskins,    35    La.    An.    46 ;    State  v.  v.  People,  13  Mioh.  224. 

Revells,  Id.  302.  >  Holt    v.    People,    13    Mich.    224 ; 

1  R07  V.  State,  2  Kans.  405.  Stewart  v.  People,  23  Mich.  63 ;  SUte 

2  State  t;.   Medlioott,   9  Kans.  257 ;  v,  Ostrander,  18  Iowa,  434. 
State  V.  Crawford,  11  Kans.  32.  >  Lee  v.  State,  45  Miss.  114. 

a  State  V.  Brown,  15  Kans.  400.    See  ^  Lloyd  v.  SUIe,  45  Ga.  57. 

State  V,  Bancroft,  22  Kan.  170 ;  State  "  Lowenberg  u.  People,    27   N.   T. 

v.    Spaulding,    24  Kan.   1 ;    State  v.  336 ;  S.  C,  5  Park.  G.  R.  414 ;  Wright 

Miller,  29  Kan.  43 ;  SUte  v.  Paterson,  v.  SUte,  18  Ga.  383 ;  SUte  v,  Thomp- 

28  Kan.  204.  son,  9  Iowa,  188 ;  State  v.  Ostrander, 

^  O'Connor    v.    State,  9   Fla.  215 ;  18  Iowa,  434.    See  Conatser  v.  SUte, 

Montague  v.  State,  17  Fla.  662 ;  MeU-  12  Lea,  436. 

ger  V.  State,  18  Fla.  481.  ^  Arnold  v.  State,  9  Tex.  Ap.  435. 

>  Grissom  v.  State,  4  Tex.  Ap.  374 ;  This  is  required  hy  sUtute.    Stagner 

Rothschild  v.  State,  4  Tex.  A  p.  519 ;  v.   SUte,   9  Tex.  Ap.  440;   Lewis  v. 

Post  V.  SUte,  10  Tex.  Ap.  579 ;  Thomp-  State,  15  Tex.  Ap.  647. 

son  V.  SUte,  19  Tex.  Ap.  594.  ^  Infra,    §§    674,    682 ;     7    Dane's 

0  Jones  V,  People,  6  Col.  452.  Abridgment,  334 ;  Edward's  Jurjmaii's 
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whether  he  has  any  prejudice  against  a  religious  sect,  on  the  ground 
that  the  answer  would  tend  to  disgrace  him.^  But  questions  that 
woilld  disgrace  or  criminate  him  he  will  not  be  compelled  to  answer.' 

§  665.  He  must,  of  course,  be  sworn  on  his  voir  dire 
before  he  can  be  interrogated.*    And  this  is  the  usual  ^'^^^of"^ 
practice.^    But  the  question  may  be  determined,  without  on  wHr 
examining  him,  on  extrinsic  proof,* 

§  656.  As  it  is  %the  duty  of  the  court  to  empanel,  for  the  trial 
of  each  case,  a  competent  and  impartial  jury,  the  courts 
may  propound  to  the  jurors  returned  other  interroga-  ^^^Jl^^ 
tones  than  those  which  they  are  required  to  put  by  tionsnot 

-  .f  A  *  .f     Btatutory. 

statute.* 

§  657.  A  challenge  of  a  juror,  because  of  his  having  formed  and 
expressed  an  opinion  on  the  question  to  be  tried,  can  be 
made,  at  common  law,  only  by  that  party  against  whom  pjS^J^^ 
it  was  so  formed  and  expressed.    In  such  case  the  other  may  chai- 

m  lenge. 

party  cannot  interpose.^ 

§  658.  If  the  juror  answers  that  he  has  not  formed  or  expressed 
an  opinion  on  the  merits,  the  examination  is  not  closed, 
but  either  party*  may  proceed  to  ask  him  such  questions   b^exam- 
as  may  further  test  his  competency,  and  in  case  of  suffi-  detail.  ^ 

Guide,   85 ;  Com.  v.  Knapp,  9  Pick.  >  Ibid.  ;  Bart  v.  PaDJand,  99  U.  S. 

496 ;  People  v.  Bodine,  1  Denio,  281 ;  180 ;  Hadson  t;.  State,  1  Blaokf.  317. 

State  o.  Zellera,  2  Halst.  220 ;  Howser  •  King  v.  State,  6  How.  Miss.  730 ; 

V.  Com.,  51  Penn.  St.  333 ;  SUnp  v.  State  v.  Flower,  1  Walk.  518 ;  Com.  v. 

Com.,  74  Penn.  St.  458;  State  v.  Bon-  Jones,  1  Leigh,  598.    See  infra,  §  682. 

weU,  2  Harring.  529  ;  Lithgow  v.  Com.,  The  right  extends  to  oross-examina- 

2  Va.  Cas.  297 ;  Heath  v.  Com.,  1  Rob-  tion.    Infra,  §  682. 

inson,  735  ;  Epps  v.  State,  19  Ga.  10^ ;  *  O'Mara  v.  Com.,  75  Penn.  St.  424 ; 

State  V.  Crank,  2  Bailey,  66 ;  State  v.  Staup  v.  Com.,  74  Penn.  St.  458. 

Benton,  2  Dot.  k  B.  196 ;  Fletcher  v.  *  State  v.  Hojt,  47  Conn.  518. 

State,  6  Humph.  249  ;  State  v.  Maun,  ^  Infra,  §§  683,  684,  note  ;  Pierce  v. 

83  Mo.  589.    In  England  the  practice  State,  3  N.  H.  536 ;  Com.  v.  Gee,  6 

is  not  accepted.    R.  v.  Edmonds,  4  B.  Cash.  177  ;    Montague   v.    Com.,    10 

&  A.  471 ;  and  see  State  v,  Baldwin,  3  Grat.  767 ;  Stephens  v.  Com.,  38  Mich. 

Brevard,  309  ;   Const.  R.  289.      See,  739.    See  infra,  §§  672,  683,  684,  as  to 

cofUrot  State  v.  Spencer,  1  Zabr.  196 ;  manner  of  putting  questions, 

and,  as  doubting,  see  Dilworth  v.  Com.,  ^  State  v.  Benton,    2  Dey.  &  Bat. 

12  Grat.  689.    Numerous  cases  where  196. 

the  right  is  exercised  will  be  cited  >  Howser  v.  Com.,  60  Penn.  St.  333 ; 

hereafter.  State  v.  Brown,  35  La.  An.  340 ;  Hardin 

1  People  V.  Christie,  2  Parker  C.  R.  v.  SUte,  4  Tex.  Ap.  355 ;  Ray  v.  State, 

579.  4  Tex.  Ap.  450. 
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cient  reason  appearing  on  the  voir  dire  to  form  cause  for  challenge, 

he  may  be  challenged  for  favor,  and  at  common  law  the  question 
of  his  bias,  as  will  be  seen  more  fully  hereafter,  submitted  to  triers.' 

1  People  V,  Bodine,  1  Denio,   281;  1.  ''Hare  jon,  at  any  time,  formed 

Heath  v,  Ck>m^  1  Robinson,  735.  Inf^a,  or  expressed  an  opinion,  or  eren  en- 

§§  670,  684.  tertained  an  impression,  which  maj 

Q^estioni  which  have  been  allowed  bif  the  inflaenoe  your  condnct  as  a  juror  ?*' 

courts. — ^The  following  questions,  in  the  2.  "  Hare  jou  any  bias  or  prejudice 

several  cases  in  which    they   occur,  on  your  mind  for  or  against  the  pria- 

were  adopted  as  determining  the  com-  oner?"    Ogden,    J.,    on    a   homicide 

potency  of  the  juror :—  trial.    People  v,  Johnson,  2  Wheel.  C. 

*'  Hare  you  formed  and  expressed  G.  367. 

an  opinion  about  the  guilt  of  Colonel  1.  "  Hare  you  expressed  or  formed 

Burr  f "    Marshall,  G.  J.,  Burr's  Trial,  any  opinion  relative  to  the  matter  now 

1  Burr's  Trial,  367.  to  be  tried  f" 

"  Hare  you  formed  and  delivered  an  2.  "Are  you  sensible  of  any  preju- 

opinion  on  the  subject-matter  of  this  dice  or  bias  therein  f " 

indictment f    Chase,  J.,  in  U.  8.  v.  3.  "Had   you  formed    an   opinion 

Callender,  Gallender's  Trial,  Pamph-  that  the   law  of  the   United   States, 

let,  19-21.  known  as  the  Fugitire  Blare  Law  of 

"  Hare  you  heard  anything  of  this  1850,  is  unconstitutional — so  that  you 

case,  so  as  to  make  up  your  mind?"  cannot  conrict  a  person  indicted  under 

"  Do  you  feel  any  bias  or  prejudice  for  it  for  that  reason,  if  the  facts  alleged 

or  against  the  prisoner  at  the  bar  f **  in  the  indictment  are  prored  and  the 

Parker,  J.,  Selfridge's  Trial.    Pamph-  court  held  the  statute  to  be  constitu- 

let,  p.  9.  tional  f " 

"  Have  you  formed  and  expressed  4.  "  Do  you  hold  any  opinion  upon 

an  opinion  of  the  guilt  or  innocence  of  the  subject  of  the  Fugitire  Slare  Law, 

the  prisoner  ?"    Marshall,    C.  J.,  in  so  called,  which  would  induce  you  to 

U.  S.    p.    Hare,   etc.,    U.   8.    Circuit  refuse    to   conrict  a   i>erson  indicted 

Court   for    Baltimore,    May  T.   1818,  under  it,  if  the  facts  set  forth  in  the 

Pamphlet.  indictment  and  constituting  the  offence 

"Have  you  formed  and  expressed  are  proved  against  him,  and  the  court 

an  opinion  as  to  the  general  guilt  or  direct  you  that  the  law  is  constitu- 

innocence  of  all  concerned  in  the  com-  tional  V*      Curtis,    J.,    in    T7.    8.    v. 

mission  of  the  offence  V*  (namely,  the  Morris,  charged  with    attempting  to 

burning  of   the  convent  in  Charles-  rescue  a  fugitive  slave,  Boston,  1851, 

town,  Mass.)    Supreme  Court  of  Mass.,  and  approved  by  Grier,  J.,  and  Kane, 

on   trial  of   the  Charlestown  rioters.  J.,  in  Phila.,  1852,  U.  8.  v.  Hanway, 

Com.  0.  Buzzell,  16  Pick.  153.  2  Wall.  Jr.  139. 

"  Have  you  made  up  your  minds  as  On  the  trial  of  Dorr,  the  following 

to  which  of  the  two  parties  was  in  the  questions  asked  by  the  attomey-gen- 

wrong    in    the    Kensington    riots  f '*  oral  were  rejected  by  the  court : — 

Rogers,  J.,  Supreme  Court  of  Pennsyl-  "Did  you  vote  for  the  Dorr  oonsti- 

rania,  April   29,  1845,    in    Com.    v.  tutionf'* 

Sherry,  one  of  the  Kensington  rioters,  "  Do  you  believe  the  defendant  to 
MSS. 
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But  after  the  court  has  approved  a  juror  the  right  to  question  is 
closed.^ 

§  659.  The  bias,  however,  must  go  to  the  particular  issue ;  and 
on  autrefoii  acquit  the  question  is  not  opinion  as  to 
guilt,  but  general  bias  for  or  against  the  defendant.?  5J^™^^ 
Prejudice  as  to  a  particular  kind  of  evidence,  how-  mediate 
ever,  on  which  the  case  depends,  may  exclude.^    An 
opinion  that  the  defendant  killed  Uie  deceased  does  not  exclude, 
when  the  killing  is  conceded,  and  the  question  is  self-defence, 
as  to  which  the  juror  had  formed  no  opinion.^    That  a  bias  against 
crime  does  not  disqualify  we  have  already  seen.' 

§  660.  There  are  other  causes  of  challenge,  which,  though  less 
common  in  this  country  than  that  which  has  been  just  ^^^,,^^^ 
noticed,  have  been  frequently  acted  on.    Thus,  a  prin-   s^ip  ^i^d 
cipal  challenge  will  be  allowed  if  the  juror  be  within  the  associa- 
age  of  twenty-one';*  if  a  female  ;^  if  he  be  of  blood  or  ca^for 
kindred  to  either  pvty,*  within  the  prohibited  degrees  ;•  chaUenge. 
if  he  be  intimately  connected  by  affinity  with  either  party ,'^  though 
if  the  relationship  be  remote,  as  where  the  juror's  sbter  was  the 

have  been  governor  of  Rhode  bland  f "  *  1  Inst.  157 ;  State  v,  Baldwin,  80 

7  Bost.  Law  Rep.  347.  N.  C.  390. 

A  juror  mky  be  asked  whether  he  *  Jaoqnee  o.  Com.,  10  Grat.  690; 

belongs  to  an  association  for  punishing  State  v,  Perrj,  1  Bnsbee,  330  ;  Smith 

crime.    State  v.  Mann,   83  Mo.  581.  v.  State,  61  Miss.  754 ;  Parrish  o.  SUte, 

Infra,  §  668.  12  Lea,  655 ;  O'Connor  v.  State,  9  Fla. 

1  Bales  V.  State,  63  Ala.  30.  215. 

'  Supra,  §  623 ;  Josephine  v.  State,  Under  the  Missouri  statute  a  Juror 

39  Miss.  613.    And  see  State  o.  Car-  who  said  that  his  father  was  second 

rick,  16  Nev.  120.  cousin  to  the  defendant's  mother  was 

*  Infra,  §  665.  exoladed.    Bute  v.  Walton,   74  Mo. 

*  SUte  V.  Wells,  28  Kan.  321.  270.    See,  also,  Wirebaoh  v.  Bank,  97 

*  Supra,  §  624.  Penn.  St.  543.    See  infra,  §  846.    But 
s  1  Inst^  157.    See  infra,  §  846.  see  Todd  v.  Gray,  16  S.  C.  635. 

T  Burn's  Justice,  tit.  Jurors,  viii.  p.  ^^  Bank  v.  Hart,  3  Day,  491 ;  Hinch- 

965.  man  v.  Clark,  Coxe,  446  ;  Stevenson  v. 

In  SUte  V.  Ketch^,  70  N.  C.  621,  it  Stiles,  2  Pen.  (N.  J.)  543.    But  if  the 

was  ruled  that  because  of  a  Juror's  affinity  is  ruptured  by  the  death  of  the 

being  first  cousin  to  the  prisoner  is  no  intermediate  link  («•  ^.,  where   the 

good  cause  of  challenge  by  the  prisoner,  prisoner's  wife,  who  was  cousin  to  the 

unless  it  be  shown  that  ill-feeling  or  Juror,  is  dead  without  issue),  then  the 

bad  blood  exists  between  the  Juror  and  rule  does  not  apply.    SUte  v,  Shaw,  3 

the  prisoner.  Ired.  532.    See  infra,  §  846. 
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wife  of  the  nephew  of  one  of  the  parties,  the  role  is  otherwise.^  By 
the  old  English  common  law  it  was  held  a  disqaalification  that  the 
juror  was  godfather  to  the  child  of  the  defendant,  or  the  defendant 
to  his  child.'  It  is  cause  for  challenge  that  the  juror  is  in  the 
employment  of  one  of  the  parties.' 

§  661.  It  is  no  ground  of  challenge  that  the  juror  on  a  prior  case 

had  found  a  verdict  against  the  defendant  on  a  prosecu- 

prior^on^     tion  for  a  distinct  offence.^    This  has  been  pushed  so  far 

nection         that  in  Massachusetts'  jurors  who  had  just  convicted  the 

with  case.  ,     •'        .  •' 

defendant  for  keeping  a  liquor  nuisance  at  one  date, 
were  held  competent  to  sit  on  a  prosecution  against  him  for  keeping 
the  same  kind  of  nuisance  at  a  subsequent  date.  But  this  is  a  hard 
decision.  The  quality  of  proof  in  the  two  cases  was  the  same,  the 
question  of  date  being  merely  technical ;  and  the  jurors  in  the  first 
case  must  be  viewed  as  having  in  the  most  solemn  way  formed  and 
expressed  an  opinion  on  the  second.  But  it  is  good  ground  for 
challenge  that  the  juror  has  given  a  prior  verdict  on  the  same  sub- 
ject-matter, though  against  another  defendant ;'  that  he  was  one  of 
the  grand  jury  who  found  the  particular  bill ;'  that  he  was  counsel, 

I  Rank  v.  Shewdj,  4  Watts,   218.  a  disqaalifioation.     Reed  v.  SUte,  50 

If,  daring  the  trial  of  a  case  of  felony,  Ga.  556. 

it  is  discovered  that  the  prisoner  has  a       ^  R.  v.  Percival,  1  Sid.  243 ;  R.  v. 

relation  on  the  Jury,  this  is  no  ground  Cook,  13  St.  Tr.  334;  2  Rev.  SUt. 

for  discharging  the  jury,  and  the  case  N.  Y.  734,  §  8 ;  Rev.  Stat.  Mass.  o. 

most  proceed.    R.  v.  Wardle,  1  C.  &  137,  §  2 ;  Stewart  v.   SUte,   15  Ohio 

M.  647.    See,  also,  Moses  v.  State,  11  St.  155 ;    Rice  v.  SUte,  16  Ind.  298 ; 

Humph.  232 ;  and  see  infra,  §§  845,  Barlow    v.    State,   2    Blackford,   115 ; 

846.  Rogers  v.    Lamb,   3    Blackford,   155; 

>  1  Inst.  157.  Birdsong  v.  State,  47  Ala.  68 ;  Finch 

*  Hubbard  v.  Rutledge,  57  Miss.  7  ;  v.  SUte,  81  Ala.  41 ;  SUte  r.  McDonald 
Central  R.  R.  v.  MitcheU,  63  Ga.  173 ;  9  W.  Va.  456.  But  being  on  the  list 
Springer  v.  SUte,  34  Ga.  379.  See  of  a  grand  jury  without  sitting  on  the 
other  cases  cited  infra,  §  661.  case  does  not  disqualify.    Rafe  p.  State, 

*  Sawdon*s  case,  2  Lewin  C.  C.  117 ;  20  Ga.  60.  And  it  has  been  ruled  too 
U.  S.  V.  Shackelford,  3  Cranch  C.  C.  late  to  take  the  objection  after  tli« 
178.  juror  has  been  accepted.      Davis  v. 

*  Com.  V.  Hill,  4  Allen,  591.  See  SUte,  54  Ala.  934  In  Florida,  serving 
supra,  §  629.  on  a  coroner's  inquest,  without  forming 

*  1  Inst.  157.  Jacobs  v.  State,  9  an  opinion,  is  said  not  to  disqualify^, 
Tez.  Ap.  278.  Merely  having  been  when  the  question  of  the  guilt  of  the 
sworn  as  a  juror,  in  a  prior  trial,  how-  defendant  did  not  oome  up.  O'Connor 
ever,  on  which  there  was  a  nolle  pro-  v.  SUte,  9  Fla.  215 ;  State  v,  Madoil, 
$€qui  before  testimony  received,  is  not  12  Fla.  151. 
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servant  of,  or  under  close  obligations  to  either  party;'  that  he 
was  concerned  in  getting  up  the  prosecution ;'  though  it  is  no 
cause  of  challenge  that  he  is  brother  of  one  of  the  counsel  of  the 
opposite  party  ;'  that  he  is  client  of  the  prisoner,  who  is  a  member 
of  the  bar  ;^  that,  being  a  clergyman,  he  had  preached  the  funeral 
sermon  of  the  deceased,  the  prosecution  being  for  murder ;'  or  that 
he  lodges  as  a  pay  boarder  with  the  defendant.*  But  he  is  incom- 
petent if  he  has  been  bond  fide  summoned  as  a  witness  for  either 
of  the  parties ;'  if  he  be  bail  for  the  defendant ;'  and  if,  on  an 
indictment  for  riot,  he  be  an  inhabitant  of  the  town  where  the 
riot  occurred,  and  had  taken  an  active  part  in  the  matter  which 
led  to  it.» 

§  661  a.  A  juror  is  incompetent  who  is  indicted  for  an  oflfence 
of  the  same  character  as  that  charged  against  the  de-  j^u^g^^f 
fendant,  the  offences  being  grouped  under  the   same   participa- 
general  law,  e.  g.,  in  cases  of  liquor  selling.'^    Living  in  copate 
-polygamy  disqualifies  a  juror  from  sitting  on  a  prosecu-  ®*;®°^- 
tion  for  polygamy ;"  and  so,  under  the  Act  of  March  22, 1882, 
does  the  belief  that  polygamy  is  right." 

§  662.  A  pecuniary  interest  merely  as  a  member  of  the  town 
or  county  to  whose  treasury  a  fine  is  to  be  paid  or  from  which  ex- 

1  1  Inst.  157 ;  Springer  v.  State,  34  on  the  Bame  oooasion  would  tend  to 

Ga.  379 ;  and  oases  cited  sapra,  §  6(50.  prove  snoh  a  bias  on  hU  part.'*    Rip- 

>  Dnmas  v.  State,  62  Ga.  58.  lej,  C.  J.     Ibid. 

*  Pipher  v.  Lodge,  16  Serg.  &  R.  *  Cnmmings  v.  Gann,  52  Penn.  St. 
214.  484. 

^  R.  V.  Geach,  9  G.  &  P.  499.  Mere  business  relationship,  or  even 

*  State  9.   Stokeley,  16  Minn.  282    social  intimacy,  does  not,  per  m,  dis- 
(1S71).     ''Searching  qaestions  were    qualify.    Ibid. 

put  by  the  defendant's  counsel  as  to  ^  Com.  v.  JoliiTe,  7  Watts,  585. 

his  state  of  mind  in  reference  to  the  *  1  Wheeler's  C.  G«  391 ;   Com.  v. 

case,  and  the  guilt  or  innocence  of  the  M'Cormick,   130  Mass.  61 ;  Anderson 

defendant;    and  he  emphatically  de-  u.   State,   63  Ga.   675;    Brazleton  v. 

Glared  himself  entirely  impartial  in  State,  66  Ala.  96. 

the  case.     The  presumption  is  that  *  R.  v.  Swain,  2  M.  &  Rob.  112 ; 

he  told  the  truth.    That  he  officiated  see  infra,  §  668. 

at  the  funeral  in  his  capacity  as  a  »  McGuire  o.  State,  37  Miss.  369. 

clergyman  had,  of  itself,  no  more  ten-  u  Reynolds  v,  U.  S.,  98  U*  S.  145 ; 

denoy  to  prove  a  mental  bias  against  aif.  S.  C,  1  Utah,  226. 

defendant,  than  a  performance  by  the  ^  Clawson  v.  U.  8.,  114  U.  S.  477. 

undertaker  of  the  duties  of  kU  calling 
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penses  are  to  be  taken  does  not  incapacitate,^  nor  does  a  mere  specu- 
And  8o  of  l&tive  or  inoperative  interest  in  an  institution  or  corpora- 
SSest  to  ^^^^  which  claims  to  have  been  injured  by  the  defendants.' 
the  result.  It  is  otherwise,  however,  when  the  juror  has  an  individual 
claim  to  a  fine  or  forfeiture  which  a  conviction  would  produce. 

§  668.  Where  a  juror  said,  when  on  a  jury  in  another  cause  in 

the  same  term,  ^'that  he  was  a  Tom  Paine  man,  and 

irreii^o?,     would  as  lief  swear  on  a  spelling-book  as  on  a  Bible,^' 

Infamy,  In-  this  was  held  a  good  sround  for  challenge  ;•  and  so  is 

a  conviction  of  an  infamous  crime.^    Mental  incapacity 

also  disqualifies.' 

§  664.  Where  a  juror, .  on  being  called  in  a  capital  case,  de- 
And  BO  of  ^^^^i  **  that  he  had  conscientious  scruples  on  the  sub- 
conacien-  ject  of  capital  punishment,  and  that  he  would  not,  be- 
pies  as  to  cause  he  conscientiously  could  not,  consent  or  agree  to 
p^ish-  A  verdict  of  murder  in  the  first  degree,  death  being  the 
™®'^*-  punishment,  though  the  evidence  required  such  a  ver- 

dict ;"  it  was  held  by  the  Supreme  Court  of  Pennsylvania  a  prin- 
cipal cause  of  challenging  by  the  prosecution  ;  Gibson,  G.  J.,  dis- 
senting.* The  same  opinion  is  adopted  in  New  York;'  even 
though  the  juror  does  not  belong  to  a  religious  denomination 
scrupulous  on  the  subject,  which  seems  to  have  been  the  qualifica- 
tion of  the  revised  statute  ;*  in  Maine  ;*  in  New  Hampshire  ;^  in 
Vermont ;"  in  Indiana ;"  in  Ohio ;"  in  Massachusetts  ;^*  in  Virginia  ;'* 

1  Middletown  v.  Ames,  7  Yt.  166.  People   v.  Wilson,  3    Parker    C.  R. 

Doyal  V.  State,  70  Ga.  134.    This  is  199. 

the  uniform  practice  in  Pennsylvania.  >  State  v,  Jewell,  33  Me.  583. 

But  see  SUte  v.  Williams,  30  Me.  484.  ^  State  v.  Howard,  17  N.  H.  171. 

>  Supra,  §  348.  "  State  o.  Ward,  39  Yt.  226. 

•  Ck)m.  V.  McFadden,  23  Penn  St.  12.  »  Jones  v.  State,  2  Blackf.  475 ;  Oitm 

«  1  Inst.  158  ;    Brown  v,  Grashaw,  v.  State,  2  Carter  (Ind.)  329 ;  DriskiU 

2  Bulstr.  154 ;  2  Hale,  277.  v.  State,   7  Ind.   338 ;  Fahnestoek  v. 

s  State   V.    Rountree,    32    La.    An.  State,  23  Ind.  231 ;  Greenley  v.  SUte, 

1144;  infra,  §  669.  60  Ind.  141. 

8  Com.  V.  Lesher,  17  S.  &  R.  155.  »  State  v.  Town,  Wright's  R.  75  ; 

T  People  V.  Damon,  13  Wend.  351 ;  Martin  v.  State,  16  Ohio,  364.    B7  the 

Lowenberg  v.  People,  5  Park.  C.  R.  Ohio  Code  of  Cr.  Proc.  this  is  made  a 

414;  27  N.  T.  336;  O'Brien  v.  People,  statutory  cause  of  challenge,  §   134. 

36  N.  Y.  276.  Warren's  Ohio  Cr.  Law,  1870,  p.  131. 

8  Walter  v.  People,  32  N.  Y.  147 ;  ^  Rev.  SUt.  0.  137,  §  6 ;  Gen.  SUU 

People   V.    Damon,    13   Wend.    351 ;  c.  172,  §  5. 

»  Clore's  oase,  8  Grat.  606. 
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in  West  Virginia  ;*  in  North  Carolina  ;•  in  Georgia  ;*  in  Alabama;* 
in  Louisiana ;'  in  Mississippi  f  in  Texas  f  in  California ;®  in 
Florida;'  in  Nevada;^®  in  Nebraska ;^^  in  Colorado;"  and  in  the 
United  States  Circuit  Court  for  the  Eastern  District  of  Pennsyl- 
vania, by  Baldwin,  J.'>  Nor  is  the  disqualification  in  such  cases 
removed  by  the  fact  that  the  jurors  have  by  statute  the  option  of 
reducing  the  punishment  to  imprisonment  for  life.^*  But  when,  not- 
withstanding objections  to  capital  punishment,  the  juror  thinks  he 
could  do  justice  in  the  case,  he  may  be  competent.^' 

In  Arkansas,  jurors  are  not  rejected  because  they  are  opposed  to 
capital  punishment,  unless  they  go  further,  and.  bring  themselves 
under  the  disqualifications  prescribed  by  the  statute.^^ 

In  Alabama,  the  exclusion  is  extended  to  scruples  as  to  peniten- 
tiary punishment.'^  The  defendant  has  no  ground  of  complaint  if  a 
juror  having  such  conscientious  scruples  should  not  be  set  aside.^' 

In  Indiana,  the  rule  in  the  text  is  prescribed  by  statute.'* 

§  665.  Any  other  conscientious  scruples  which  will  prevent  a  just 
verdict  may  be  ground  for  challenge.    Thus,  a  juror  is 
.incompetent  who  declares  that  no  amount  of  circum-   ^nscien-^' 
stantial  evidence  would  induce  him  to  find  a  verdict  of  ^^p^^  scru- 

pies. 

guilty  ,**  and  so  of  a  juror  called  in  a  polygamy  case, 

• 

>  State  V.  Greer,  22  W.  Va.  546.  ^  Bute  o.  Hing,  16  Nev.  307 ;  State 
<  State  v.  Bowman,  80  N.  C.  432.  v,  Pritchard,  16  Key.  101. 

>  Williams  v.  State,  3  Kelly,  453.  »  Bradsbaw  v.  State,  17  Neb.  147. 
«  Stalls  V.  State,  28  Ala.  25  ;  Jack-       ^  Jones  v.  People,  6  Col.  452. 

son  V.  State,  74  Ala.  26.  »  U.  S.  v.  Wilson,  1  Baldwin,  78. 

s  State  V.  Kolan,  13  La.  An.  376;       ^^  Spain  v.  State,  55  Miss.  191. 
SUte  V.  Baker,  30  La.  An.  1134 ;  SUte       ^  Com.   v.  Webster,   5  Cush.  295  ; 

V,  Diskin,  34  La.  An.  919  ;  SUte  v.  Al-  WiUiams  v.  State,  32  Miss.  389  ;  Peo- 

phonse,  34  La.  An.  9.  pie  v.  Stewart,  7  CaL  140 ;  Stratton  9. 

•  Lewis  V.  State,   9  S.  &  M.   115 ;  People,  5  Col.  276. 

Williams  v.  SUte,  32  Miss.  389  ;  For-  ^  Dig.  §  158,  c.  2 ;  Atkins  v.  SUU, 

tenberry  v.  SUte,  55  Miss.  403 ;  Spain  16  Ark.  568. 

V.  State,  55  Miss.  19  ;  Cooper  v.  State,  ^^  Stalls  v.  SUte,  28  Ala.  25. 

55  Miss.  207  ;  see  Smith  r.  SUte,  55  ^  Marphj  v.  State,  37  Ala.  25. 

Miss.  410.  »  Greenley  v.  SUte,  60  Ind.  141. 

^Barrel!    r.    State,   18   Tex.    713;  »  Gates  v.  People,  14  III.  433 ;  Smith 

Clanton  v.  State,   13   Tex.  Ap.   139 ;  v.  State,  55  Ala.  1 ;  Coleman  v,  SUte, 

Thompson  v.  State,  19  Tex.  Ap.  594 ;  59  Miss.  484 ;  Jones  v.  State,  57  Miss. 

Kennedy  v.  SUU,  19  Tex.  Ap.  618.  424 ;  State  t?.  Pritohard,  15  Kev.  74 ; 

*  People  V,  Tanner,  2  Cal.  257.  People  v.  Ah  Chung,  54  Cal.  398.    But 
^  MehEgari;.  StaU,  18  Fla.  481.  mere  prejudice  against  circumsUntial 
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who  believes  that  polygamy  is  divinely  prescribed.*  And  on  the 
trial  of  a  nuisance  for  erecting  a  mill-dam,  a  juror  is  incompetent 
who  conscientiously  believes  all  mill-dams  to  be  nuisances,  though 
he  swears  that  as  to  such  particular  mill-dam  he  knows  nothing,  and 
has  formed  no  opinion.' 

It  has  been  also  ruled  that  it  is  a  good  ground  for  challenge  that 
the  juror  held  that  the  offence  for  which  the  accused  was  to  be  tried 
(burning  a  convent)  is  no  crime,'  and  so  in  Pennsylvania,  as  to  a 
juror  who  declared  in  a  prior  case  that  he  would  acquit  any  one  the 
judge  wanted  him  to  convict.^ 

The  prosecuting  officer  may  inquire  of  a  person  presented  as  a 
juror  in  the  trial  of  a  case  of  counterfeiting,  whether  he  has  taken 
an  oath  to  acquit  all  persons  of  counterfeiting,  but  the  person  may 
refuse  to  answer ;'  and  in  a  case  in  which  a  Chinese  is  defendant, 
a  juror  may  be  asked  whether  he  has  a  prejudice  against  Chinese 
witnesses.* 

§  666.  Belief  that  a  statute  is  unconstitutional,  so  as  to  preclude 
So  of  belief  ^^^^^  ^  ^  conviction  under  it,  disqualifies  ;^  but  the 
that  sut-      converse  is  not  true,  for  a  statute  is  presumed  to  be  con- 
constitu-       stitutional  until  otherwise  determined  by  the  court.' 
tionai.  ^  gg^^  j^  jj-^^  York  it  has  been  held  to  be  no  cause 

But  not  in  of  challenging  a  juror  that  he  is  a  freemason,  where  one 
a^\«on  is  of  the  parties  to  a  suit  is  a  freemason,  and  the  other  is 
that  j™or  ^^^**  ^^  ^^^  obligation,  it  was  observed,  assumed  by  a 
was  a  free-  royal  arch  mason,  and  said  to  be  in  these  words :  "  I 
promise  and  swear  that  I  will  aid  and  assist  a  companion 
royal  arch  mason  when  engaged  in  any  difficulty,  and  espouse  his 
cause  so  far  as  to  extricate  him  from  the  same,  if  in  my  power, 
whether  he  be  right  or  wrong,'*  there  is  a  discrepancy  in  the  rela- 
tion given  of  it  by  masons ;  while  some  say  that  such  is  the  form  of 

evidence  does  not  disqaalify.    State  o.  *  Fletcher  t*.  State,  6  Humph.  249 ; 

Shields,  33  La.  An.  991.  see  Com.  r.  Eagan,  4  Graj,  18 ;  supra, 

In  Qarrett  v.  State,  76  Ala.  18,  a  §  663. 

juror  was  held  incompetent  who  said  *  People  v.  Car  S07,  57  Cal.  102. 

he  would  convict,  but  would  not  hang  ^  Com.  v.  Austin,  7  Oraj,  51. 

on  circumstantial  evidence.  *  Com.  v,  Abbott,  13  Met.  120. 

1  U.  8.  r.  Miles,  103  U.  8.  304.  *  People  v.   Horton,  13    Wend.   9  ; 

<  Crippin  v.  State,  8  Mich.  117.  see  Burdine  v.  Grand,  37  Ala.  (N.  S.) 

*  Com.  V.  Buzzell,  16  Pick.  153.  478. 

*  Com.  V.  McFadden,  23  Penn.  St.  12. 

464 


OHAP.  XIL]         challenges  TO  JURORS.  [§  668. 

■ 

the  oath,  others  deny  it ;  but  all  concur  in  stating  that  the  obliga- 
tion is  always  accompanied  with  an  explanation  as  to  its  meaning, 
which  is,  that  if  a  royal  arch  mason  sees  a  brother  mason  engaged 
in  a  quarrel  with  another  person,  it  is  his  duty  to  take  his  brother 
mason  by  the  arm  and  extricate  him,  without  inquiring  into  the 
merits  of  the  controversy.  On  such  an  interpretation,  the  oath 
taken  by  a  master  mason,  or  a  royal  arch  mason,  on  his  admission, 
it  was  ruled,  does  not  disqualify  him  from  serving  as  a  juror  in  an 
action  between  a  mason  and  a  person  not  a  mason.* 

§  668.  The  members  of  any  association  of  men,  combining  for 
the  purpose  of  enforcing  or  withstanding  the  execution 
of  a  particular  law,  and  binding  themselves  to  contribute   ship  of  ' 
money  for  that  purpose,  are  incompetent  to  sit  as  jurors  ^^/ance 
on  the  trial  of  an  indictment  for  violatinff  that  law,*  and   »««>«**- 

,  •  •  tlonsor 

it  has  been  held  error  in  Illinois  to  refuse,  on  a  prose-  proscrip- 
cution  for  selling  spirituous  liquor,  to  permit  the  follow-  izltionl*"' 
ing  questions  to  be  put :    "  Are  you  a  member  of  a  tem-   ™"^i£*" 
perance  society  V*    "  Are  you  connected  with  any  so-  ^^t  ^^ot 
ciety  or  league  organized  for  the  purpose  of  prosecuting  associa- 
a  certain  class  of  people  under  what  is  called  the  new   put  down 
temperance  law  of  the  State,  or  have  you  ever  contrib-  ^rfme. 
uted  any  funds  for  such  a  purpose  ?"'     It  has  also  been  held  error 
to  refuse  to  permit  a  juror  to  be  asked  whether  he  belonged  to  any 
secret  society  binding  its  members  by  oath  not  to  give  a  fair  trial 
to  foreigners.^    But  members  of  an  association  to  prosecute  offences 
against  certain  laws,  who  have  each,  by  subscribing  a  certain  sum 
to  the  funds  of  the  association,  rendered  themselves  liable  to  pay, 
to  the  extent  of  their  subscriptions,  their  proportion  of  expenses 
incurred  in  such  prosecutions,  are  not  incompetent  to  sit  as  jurors 
on  the  trial  of  such  a  prosecution,  commenced  by  the  agent  of  the 
association,  and  carried  on  at  its  expense,  if  it  appear  that  they 
paid  their  subscriptions  before  the  prosecution  was  commenced.' 

1  People  V,  Horton,  ut  sup.  defendant  to  exercise  his  right  of  per- 

>  Com.  V.  Sagan,  4  Gray,  IS.    See  emptorj  chaUenge. 

supra,  §  624.  *  People  v,  Reyes,  5  Cal.  347. 

•  Lavlu  V.  People,  69  HI.  303.  These  »  Com.  v.  O'Neil,  6  Gray,  343.    See 

rulings  may  be  harmonized  with  the  Com.  v.  Thrasher,  11  Gray,  55 ;  Wil- 

following  by  the  distinction  suggested  liams  v.  State,  3  Kelly,  453  ;  Heacock 

by  the  Illinois  court,  that  such  ques-  v.  State,  13  Tex.  Ap.  97. 
tions  are  proper  at  least  to  enable  the 
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And  it  has  been  held  that  a  juror  is  not  rendered  incompetent  by 

the  fact  that  he  belongs  to  an  association  for  prosecution  of  crimes 

of  the  same  class  as  that  under  trial.^ 

Connection  with  the  police  is  by  itself  no  disqualification.' 

To  a  grand  juror  it  is  no  cause  for  challenge  that  he  belongs  to 

an  association  for  the  prosecution  of  crime.' 
A  bias  or  prejudice  against  crime  generally,  or  against  the  crime 

on  trial,  is  no  disqualification.^ 

Alienage^  or  TKm-reddence^  or  ignorance  of  language. 
Alienage  k  669.  In  those  jurisdictions  where  alienage  or  non- 

and  non-  . 

residence  residence  is  a  disqualification,  the  objection  is  good  if 
Ssquaiifi-  made  by  way  of  challenge.  After  verdict  it  may  be  too 
And  so  ^^^  ^  ^^^  ^^^'^  objection  when  the  disqualification  is 
mayigno-  one  which  due  diligence  would  have  discovered,  and 
language  which  is  uot  moral  but  technical.'  Ignorance  of  the 
enness.'^"^*  English  language  is  a  ground  for  challenge  when  the 
jury  can  be  made  up  of  persons  familiar  with  the 
language.' 

Drunkenness,  also,  may  be  ground  for  challenge.' 

1  State  t*.  Wilson,  8  Clarke  (Iowa),  r.  SUte,5  Wis.  324;  State  v.  Hinkle, 

407  ;  Bojle  v.  People,  4  Col.  176.  27  Kan.  308;  Yanes  v.  State,  6  Tex. 

>  People  V,  Reynolds,  16  Cal.  128.  Ap.  429. 

•  Musick  V.  People,  40  111.  268.  See  «  Fisher  v,  Phil.,  4  Brewst.  375  ; 
R.  17.  Swain,  2  M.  &  R.  112.  Com.  0.  Jones,  12  Phila.  550 ;  Sntton 

*  Williams  v.  State,  3  Kelly,  453 ;  v.  Fox,  55  Wis.  631 ;  State  v.  Ring,  29 
State  r.  Burns,  85  Mo.  47.  Snpra,  Minn.  78 ;  State  v.  Marshall,  8  Ala. 
§  624.  (N.  S.)  302;  Lyles  v,  SUte,  41  Tex. 

As    to    conscientions    objections  to  172 ;  Dann  t?.  State,  7  Tex.  Ap.  600 

polygamy,   see  U.   S.  v,  Reynolds,  1  Wright  r.  State,  12  Tex.  Ap.    163 

Utah,  226 ;  98  U.  S.  145.  Garcia   v.    State,  12  Tex.    Ap.    335 

5  See  infra,  §  846 ;  R.  v,  Sutton,  8  Bonneville  v.  State,  53  Wis.  680. 

B.  &  C.  417  ;  R.  v.  Despard,  2  Man.  &  That  the  court  may  take  notice  of 

R.  406  ;  Sweeney  v.  Baker,  13  W.  Va.  such  disqualification,  see  infra,  §  683. 

156 ;  Presbnry  v.  Com.,  9  Dana,  203 ;  In  Trinidad  r.  Simpson,  5  Col.  65, 

Raganthall  v.   Com.,   14  Bush,  457;  we  have  the  following  from  Elbert,  J. : — 

State  V,  Nolan,  13  La.  An.  276  ;  Seal  "  We  are  not  unmindful  that  there 

v.  State,  13  Sm.  &  M.  286  ;  Schumaker  are   many  serious   objections   to   the 

7  Supra,  §  663 ;  infra,  §  841 ;  Guice  may  in  such  cases  excuse,  see  infra, 
V,  State,  60  Miss.  714.    That  the  court    §  683. 
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((?.)   Cfhallenges  to  Polls  for  Favor. 

§  670.  Challenges  to  the  polls  for  favor  take  place  when,  though 
the  juror  is  not  so  evidently  partial  as  to  amount  to  a  challenges 
principal  challenge,  there  are  reasonable  grounds  to  sus-  ^^^"^e 
pect  that  he  will  act  under  some  undue  influence  or  pre-   bivoWing 

*  disputed 

judice,  and  when  these  grounds  involve  disputed  questions  qaestions 
of  fact,  such  challenges,  according  to  the  old  practice,  ^  ^  ' 
being  submitted  to  triers  on  the  questions  of  disputed  fact.^  TJie 
distinction,  however,  between  challenges  for  favor  and  those  for 
principal  cause  is  in  many  jurisdictions  disregarded.  Thus,  in  the 
federal  courts,  it  is  settled  law  that  when  a  challenge  for  favor 
would  be  sustained,  a  court  of  error  will  not  reverse  because  the 
challenge  was  in  form  for  cause.'  Consequently,  what  has  been 
already  said  under  the  head  of  challenges  for  principal  cause  is  to 
be  examined  as  connected  with  challenges  for  favor.' 

The  fact,  however,  that  in  some  jurisdictions  all  challenges  are 
decided  by  the  court,  without  the  intervention  of  triers,  does  not  do 
away  with  the  distinction  between  the  two  classes.^    The  question, 

interpoeition  of  interpreters  in  judicial  appoint  an  interpreter  be  correct,  the 

proceedings,  and  while  we  hold  it  with-  foundation  upon  which  the  conclasions 

in  the  power  of  the  oonrt  to  appoint  an  in  that  case  appear  to  rest  disappears." 

interpreter  under  the  droumstanoes  of  This,  however,  can  only  hold  good  in 

this  case,  it  was  also  within  its  dis-  oases  where  the  panel  can  in  no  other 

cretion  to  exclude  the  Jurors  named  way  be  constituted  ;  and  even  in  such 

from  the  cause  assigned.     People  v,  cases  it  is  hard  to  see  how  the  delibera- 

Arceo,  32  Cal.  49  ;   Atlas  M.   Co.  v.  tions  can  be  conducted  of  a  Jury  who 

Johnson,  23  Mich.  37  ;   State  v.  Mar-  have  no  common  language.    To  put  an 

shall,  8  Ala.  (N.  8.)  302.  Such  persons  interpreter  iu  with  them  would  be  to 

are  not  disqualified,  but  whenever  it  is  make  the  interpreter  the  arbiter, 

practicable  to  secure  a  full  panel  of  ^  Infra,  §   686 ;  supra,  §   621 ;   Co. 

English-speaking  Jurors,   a  wis^  dis-  Lit.   157  6;  Bac.   Abr.   Juries,  E.  5 ; 

cretion  would  excuse  from  Jury  duty  Williams's  J.,  Juries,  v. ;   Dick.  Sess. 

persons  ignorant  of  that  language.  The  188;  People  v.  Bodine,  1  Denio,  9,  35, 

cases    of   Fisher    v.    Philadelphia,    4  281 ;   Schoeffler  v.  State,  3  Wis.  823 ; 

Brewst.   375,  and  Lyles  v.  State,  41  Freeman  o.  People,  4  Denio,  39 ;  State 

Tex.  172,  are  cited  against  the  con-  v.  Benton,  2  Dev.  &  B.  212. 

elusion    arrived  at  in    this   opinion.  '  Reynolds  v,  U.  S.,  98  U.  S.  145. 

The  first  authority  we  have  been  unable  ^  See  supra,  §  621. 

to  obtain.    With  the  reasoning  of  the  *  State  v,   Howard,  17  N.  H.  171  ; 

last  we  are  not  satisfied.     If  our  con-  Greenfield  v.  People,  6  Abb.  New  Cas. 

elusion  as  to  the  power  of  the  court  to  1,  reversing  S.  C,  1  Hun,  212. 
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in  challenges  for  favor,  is,  whether  the  juryman  is  altogether  in- 
different as  he  stands  unsworn,^  because  he  may  be,  even  uncon- 
sciously to  himself,  swayed  to  one  side,  and  indulge  his  own  feelings 
when  he  considers  himself  influenced  entirely  by  the  weight  of  evi- 
dence ;^  or  may  be  under  such  influences,  indirect  or  direct,  as  to 
create  in  him  a  bias  to  one  or  the  other  side.* 

§  671.  As  will  hereafter  be  more  fully  seen,^  persons  to  be 
affected  by  the  finding  of  jurors  may  object  to  their 
cannot  fituoss,  but  have  nothing  to  do  with  the  question  whether 
Mone  of***"  ^^^  juror  is  privileged  from  acting  as  such.  Whether  a 
Bomd^rivi-  P^^^°  ^8  privileged  on  account  of  his  age  comes  under 
lege  to         the  latter  class  of  questions.' 

The  Court  may  excuse  a  juror  on  ground  of  exemption 
without  the  prisoner's  consent.' 

III.   MODS  AND  TIME  OF  TAKING  CHALLENGES. 

§  672.  The  order  in  which  challenges  are  to  be  made  is,  as  we 

have  seen,  a  matter  of  local  practice,  sometimes  settled 

mnft  be^     by  Statute.'    The  challenge,  either  by  the  prosecution 

prior  to        or  the  defence,  must  be  before  the  oath  is  commenced, 

oath. 

down  to  which  period  the  right  exists ;'  and  the  usual 

1  People  V.  Horton,  13  Wend.  8.  and  thedefendant  are  intimate  friends), 
<  Ibid.  while  with  ns  it  Is  treated  as  an  iode- 
s  See,  fully,  snpra,  §  621 ;  and  see  pendent  objective  fact,  capable  of  de- 
Co.  Lit.  157 ;  Bac.  Abr.  Juries,  E.  5 ;  termination  by  a  personal  examination 
Bum's,  J.,  Juror,  iv.  1 ;  Williams's  J.,  of  the  juror  under  oath.    See  supra, 
Juries,  v. ;  State  v.  Mann,  83  Mo.  589.  §  621. 

Properly   speaking,  challenges    for  *  Infra,  §  692. 

<*bia8,''  in  the  English  practice,  fall  >  Breeding  v.  State,   11  Tex.   257; 

under  the  present  head,  though  they  and  cases  cited  Infra,  §  692. 

have  necessarily  been  considered,  from  ^  Jesse  v.  State,  20  Ga.  166;  Spigener 

circumstances  connected  with  our  dis-  v.  State,  62  Ala.  383. 

tinctive  American  practice,  under  the  ^  Supra,  §  613 ;  see  State  v.  Steely, 

title  of    Principal   Challenges.     The  65  Mo.  218  ;  Spigener  v.  State,  62  Ala. 

reason  of   this    confusion  of   nomen-  383. 

clature  is  to  be  traced  to  the  circnm-  >  Supra,  §  617 ;  Mnnly  o.  State,  7 

stance  that  the  question  of  precon-  Blackf.  593 ;  Morris  v.  State,  Ibid.  607 ; 

ceived    opinion  or  prejudice  on   the  Williams  v.  State,  3  Kelly,  453 ;  State 

juror's  part,  as  a  mere  matter  of  opin-  v.  Patrick,  3  Jones  N.  C.  (L.)  443; 

ion,  is  examined  into  in  England  as  a  State  v.  Vestal,  82  N.  C.  563 ;  State  v. 

conclusion  of  law,  to  be  drawn  from  Yarn,  Ibid.  631*;   Powell  v.  State,  48 

certain  conditions  («.  g,,  that  the  juror  Ala.  154 ;   Murray  v.  State,  48  Ala, 
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OHAP.  Xn.]   MODE  AND  TIME  OF  TAEINO  CHALLENQBS.    [§  672. 

coarse  is  to  make  the  challenges  separately,  as  the  jurors  are  called 
and  appear.^  The  moment  the  oath  is  began  it  is,  in  ordinary 
cases,  too  late.'  The  oath  is  began  by  the  juror  taking  the  book, 
having  been  directed  by  the  officer  of  the  court  to  do  so  ;  but  if  he 
take  the  book  without  authority,  neither  party  wishing  to  challenge 
is  prejudiced  thereby.'  The  rule,  however,  rests  on  the  supposition 
that  the  defendant,  when  the  objection  is  raised  by  him,  had  the 
opportunity  of  discovering  the  juror's  bias  before  the  oath  was  ad- 
ministered. If  he  has  no  such  opportunity,  the  objection  may  be 
taken  after  the  oath  ;^  and  when  such  bias  is  discovered  after  verdict, 
it  is,  as  will  presently  be  seen,  ground  for  new  trial.'  Such  being 
the  case,  when  the  party  discovers  such  disqualification  subsequent 
to  oath  but  before  opening  the  case,  the  objection  should  be  allowed 
by  the  court.  Hence  it  has  been  ruled  that  after  a  juror  has  been 
sworn  in  chief,  and  taken  his  seat,  if  it  be  discovered  that  he  is 
incompetent  to  serve,  he  may,  in  the  exercise  of  a  sound  discretion, 
be  set  aside  by  the  court  at  any  time  before  evidence  is  given,'  and 
this  may  be  done  even  in  a  capital  case,  and  as  well  for  cause  existing 
before  as  after  the  juror  was  sworn  ;^  though  as  a  general  rule  it  is 

675 ;  Drake  v.  SUte,  61  Ala.  30 ;  Bat-  i  Smith  v.  State,  61  Hiss.  754. 

tie  V.  State,  54  Ala.  93 ;  State  v.  Harris,  >  People  v.  Dolan,  61  Mich.  610. 

30  La.  An.  Pt.  90 ;  State  v,  Armingron,  >  R.  v.  Giorgetti,  4  F.  &  F.  546  ;  R.  v. 

25  Minn.  29  ;   People  v.  Kohle,  4  Cal.  Frost,  7  C.  &  P.  129 ;   Com.  v.  Enapp, 

198;    People  v.  Jenk^,   24    Cal.   11;  10    Pick.    477;    MoClure  v.  State,   1 

People  V.  CofFinan,  24  Cal.  230  ;  People  Terg.  206  ;  Rash  v.  State,  61  Ala.  89. 

9.  Sanford,  43  Cal.  29  ;  People  v,  Sam-  See  State  v.  Pritohard,  16  Nev.  101. 

sels,   66  Cal.  99  ;  Williams  v.  State,  *  Supra,  §  617  ;   Com.  v.  Twombly, 

81  Ala.  20;  State  v.  Larkin,  11  Nev.  10  Pick.  480;  State  v.  Allen,  46  Conn. 

314;  Clarke  r.  Terr.,  1  Wash.  T.  82;  631 ;  Hendriok  v.  Com.,  6  Leigh,  708  ; 

Henry  v.  State,  77  Ala.  76.    Even  if  HoFadden  v.  Com.,  23  Penn.  St.  12 ; 

the  jaror  has  been  accepted,  this  does  Evans  v.  State,  6  Tex.  Ap.  513. 

not  preclude  his  challenge.    People  v.  '  Infra,  $  844. 

Montgomery,   63  Cal.  576.      But  see  «  Infra,  §$  683,  722;  Wesley  v.  State, 

Drake  r.  State,  5  Tex.  Ap.  649.      A  65  Ga.  731 ;  State  v,  Diskins,  34  La.  An 

rule  by  the  trial  court  that  the  State  919 ;  but  see  Ellison  v.  State,  12  Tex 

should  exercise  one  of  its  peremptory  Ap.  557. 

challenges,   and   then   the  defendant  ^  U.  S.  v,  Morris,  1  Curtis  C.  C.  23 

should  exercise  two  of  his,  and  so  on  People  v.  Damon,  13  Wend.  351 ;  Peo 

alternately,  was  held  not  error  (the  pie  v,  Bodine,  1  Edm.  (N.  Y.)  Sel.  Cas 

State  having  by  statute  six  peremptory  36 ;  Tooel  i;.  Com. ,  11  Leigh,  714 ;  Com 

challenges  and  the  defendant  twelve),  v.  MoFadden,  23  Penn.  St.  12;  Bristow 

State  V.  Bailey,  32  Kan.  83.  v.  Com.,  15  Grat.  634 ;  Dil worth  v.  Com., 
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§  676.]  PLBADING   AND   PBAOTIGX.  [CflAP.  XU. 

too  late,  after  the  jury  is  empanelled,  to  inquire  into  the  impar- 
tiality of  a  juror.* 

§  673.  A  challenge  for  favor  or  bias  must  specify  the  specific 

reasons  of  objection.     It  is  not  enough  to  challenge  for 
favor  must    ^^  bias."    The  kind  of  bias  must  be  stated.' 
reawM.  §  ^'^^'  ^^®  correct  practice  is,  immediately  after  the 

juror  is  challenged,  to  swear  him  on  his  voir  dire^  as 
be  Bwora"**  a  condition  precedent  to  his  examination.'  The  form  of 
on  voir        oath  to  the  juror  on  the  voir  dire  is  as  follows :   "  You 

dire,  "  1,1  -  « 

shall  true  answer  make  to  all  such  questions  as  the  court 
shall  demand  of  you.  So  help  you  God."  The  questions  to  be  put 
to  the  juror  have  been  already  noticed.^  In  some  jurisdictions  the 
examination  is  by  the  court.'    The  answers  are  not  final,  but  may 

be  traversed.' 
over*^  S  6*^5.  It  is  no  waivcr  of  the  right  to  challenge  for 

court  no       cause  for  the  defendant  to  pass  the  juror  over  to  the 

court,  or  to  the  opposite  side  for  examination.^ 
^  676.  The  mere  fact  of  a  juror  purging  himself  from  disqnalifi- 
After  prin.  nation  On  his  voir  dire  does  not  preclude  the  party 
cipaichai-  questioning  him  from  challenging  him  for  favor,  and 
disallowed,  producing  evidence  before  the  court  or  the  triers,  as  the 
be^chau*^  practice  may  be,  to  disprove  his  testimony.  Otherwise, 
fevor/^'^      an  incompetent  juror  could  qualify  himself  by  adding 

perjury  to  his  other  disqualifications.' 

12  Grat.  689 ;    McGnire  v.  State,  37  ^  Ibid.  State  v.  Coleman,  20  8.  C. 

Miss.  369.    See  §§  820,  844,  eto.,  as  to  441. 

the  withdrawal  of  Jurors.  «  Infra,  §  688 ;   State  v.  Barnes,   34 

>  Com.    V,  Enapp,    10    Pick.    477 ;  La.  An.  395. 

aillooley  r.  State,  58  Ind.  182 ;   Ward  ^  McFadden  &.  Com.,  23  Penn.   St. 

V,  State,  1  Hamph.  253.    See  SUte  v,  12 ;  Heudriok  v.  Com.,  5  Leigh,  708 ; 

Harris,  30  La.  An.  90.  and  see  sapra,  §§  617-18. 

>  People  V,  Renfrow,  41  CaL  37 ;  "  Carnal  v.  People,  1  Parker  C.  R. 
People  V.  MoGungill,  41  Cal.  429;  Peo-  273;  Freeman  v.  People,  4  Denio,  9  ; 
pie  V.  Baokly,  49  Cal.  241.  People  v.  Bodine,  1  Denio,  281 ;  Com. 

•  Supra,  §§  654-5  ;  infra,  §  682.  v.  Heath,  1  Robinson,  735 ;   State  v. 

^  Supra,  §  685.   When,  under  a  local  Mann,  83  Mo.  589  ;  though  see  Com.  «• 

statute,  a  sick  Juror  may  be  discharged  Wade,  17  Pick.  395. 

and  a  new  Juror  called  in  his  place,  A  Juror's  answers  on  a  challenge  for 

this  revives  the  defendant's   right  of  favor  are  not  admissible  on  a  challenge 

challenge,    although    previously    ex-  for  principal  cause ;  but  when  a  chal- 

hausted.    People  v»  Stewart,  64  Cal.  lenge  for  principal  cause  and  that  for 

60.  favor  are  tried   successively   by  the 
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CHAP.  ZII.]      MODE  AND  TIME  OF  TAKING  CHALLENGES.         [§  679. 

§  667.   We  have  already  seen,^  that  it  is  doubted  whether  a  de- 
fendant can  make  a  peremptory  challenge  after  he  has  pgyg^p. 
passed  the  juror  over  to  the  court  or  to  the  prosecution ;  tory  cfaai- 
though  the  better  opinion  is  that  on  due  cause  shown  the   be  made 
right  may  be  exercised  at  any  period  down  to  the  com-  fJJ|^*for^" 
pletion  of  the  panel.     But  the  better  opinion  is  that  the  <>«^e. 
defendant  has  the  right  of  peremptory  challenge  to  a  juror  after 
he  has  made  such  answers  on  the  voir  dire  as  do  not  authorize 
a  challenge  for  cause,'  though  by  high  authority  this  has  been 
questioned.' 

§  678.   It  has  been  said  that  the  defendant  must  personally,  and 
not  through  counsel,  make  such  challenges  as  are  per- 
emptory.*    This,   however,  is  a  mere   arbitrary    and  SSy*^*^ 
forced  extension  of  the  fiction  of   the  luryman  and   made  by 

,  •^     •'  counsel. 

prisoner  looking  on  each  other,  to  see  if  there  is  any 
personal  reminiscence  which  would  touch  the  question  of  indifference. 
The  usual  practice  is  for  this  kind  of  challenge,  as  is  the  case  with 
all  others,  to  be  made  by  counsel. 

^  679.   It  is  said  that  the  court,  in  its  discretion,  will  . 

'  ,  In  cases  of 

not  permit  a  peremptory  challenge  to  be  recalled,  after  surprise 

the  juryman  is  set  aside,  in  order  merely  to  admit  a  ^Ii^nge^ 

challenge  for  cause.'    But  in  case  of  surprise  such  dis-  J^Ji}*^ 
cretion  may  be  properly  invoked. 

• 

court,  the  answers  on  the  trial  for  prin-  Lantensolilager,  22  Minn.  514.    Supra, 

cipal  cause  may  be  referred  to  on  the  §  619. 

trial  of  the  challenge  for  favor.    Green-        In    Connecticut,    B.,    having    been 

field  v.  People,  6  Abbott's  New  Cas.  called  as  a  talesman,  and  examined  as 

(N.  S.)  1 ;  74  N.  Y.  277.  to  his  bias,  and  no  reason  to  except 

1  Supra,  $  617.  to  him  appearing,  the  counsel  for  the 

*  See  cases  cited  supra,  §§  617,  673  ;  prisoner  were  informed  by  the  court 
and  see  6  T.  R.  531 ;  Co.  Lit.  158  a;  4  that  they  could  then  challenge  B.  per- 
Black.  Com.  363  ;  2  Hawk.  c.  43,  s.  10 ;  emptorilj  if  they  desired  to  do  so. 
Bac.  Abr.  Juries,  B.  11 ;  State  v.  Pot-  Thej  declined  to  exercise  the  right  at 
ter,  18  Conn.  166 ;  Hooker  v.  State,  4  that  time,  as  the  panel  was  not  then 
Ohio,  350.  See  People  v.  Bodine,  1  full ;  and  B.  was  directed  to  take  his 
Denio,  281 ;  Hoobach  v.  State,  43  Tex.  seat  as  one  of  the  Jurors.  After  the 
242.  panel  was  full,  and  but  six  peremp- 

'  Com.  V.  Rogers,  7  Met.  (Mass.)  500.  tory  challenges  had  been  made,  the 

'  State  V.  Price,  10  Rich.  L.  351.  prisoner's  counsel  claimed  the  right  to 

*  State  V.  Price,  10  Rich.  L.  351 ;  challenge  B.  peremptorily.  It  was  held 
State  V.  Coleman,  8  S.  C.  237.  See  that  in  the  absence  of  any  reason  for  a 
R.  V,  Parry,  7  C.  &  P.  836 ;  State  v.  peremptory  challenge  then,  which  did 
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§  688.]  PLEADING  AND  PRACTICE.  [CHAP.  XII. 

§  680.   While  in  some  jurisdictions  joint  defendants  are  limited 

to  a  single  set  of  challenges/  jet  where  this  limitation 

daDtcanTot  ^^^^  ^^^  obtain,  the  right  to  challenge  a  jnror,  as  has 

^'h^  Hen  ^e      ^^^^  observed,  is  a  right  to  reject,  not  to  select ;  and 

ofco-defen-   therefore  neither  of  two  defendants  in  an  indictment  on 

a  joint  trial  has  cause  to  complain  of  a  challenge  by  the 

Jjiror  In-        other.* 

OB  one  Bide  §  681.  If  a  juror  be  challenged  on  one  side  and  be 
^aUenged  found  indifferent,  he  may  still  be  challenged  on  the 
by  other,      ^fcter  side.» 

§  682.  The  juror,  as  has  been  seen,  may  be  examined  under 
-  oath  as  to  his  qualifications ;   though  he  is  not  to  be  so 

Jnror  may  ,  ^  ... 

be  cross-  examined  when  the  question  involves  disgrace.^  He  is 
and  contra-  of  coursc  Subject  to  cross-examination  by  the  party  op- 
dicted.         posing  the  challenge,'^  and  to  traverse.* 

§  683.  As  has  been  already  seen,  the  court,  of  its  own  motion, 
Court  may  without  the  Suggestion  of  either  party,  may  examine  upon 
of  its  own  oath  all  who  have  been  summoned  to  serve  upon  the  juryy 
examine  touching  any  disability,  such  as  infancy,  infamy,  want 
an  excuse.  ^^  freehold  or  property  qualifications,  or,  in  a  capital 
case,  conscientious  scruples  on  the  subject  of  capital  punishment, 
or  similar  incapacity,  and  upon  any  such  disability  being  thus  made 
to  appear,  may  set  aside  any  such  juror  of  its  own  action,  without 

not  exist  before,  when  the  exercise  of  the  jury  to  the  defendant,  declining  to 

the  right  was  declined,  it  was  too  late  exercise  any  challenge,  and  the  defen- 

to  challenge  B.  peremptorily.     State  v.  dant  exercises  his  right  of  jMremptory 

Potter,   18  Conn.   166.     See  supra,  §  challenge  by  objecting  to  one   jnror, 

617 ;    State  v,  Cameron,  2  Chandler  the    action    of   the    court   in    subee- 

(Wis.),  172  ;  but  see  Hendrick  v.  Com.,  quently  permitting  the  propecation  to 

5  Leigh,  708.  peremptorily  challenge  a  jnror  is  not 

1  Supra,  §  614  a.  ground  for  reversal.    People  v.  Majors, 

<  U.  S.  V.  Marchant,  4  Mason,  160 ;  65  Cal.  138. 

12  Wheaton,  480 ;  State  i;.  Doolittle,  68  «  Supra,  §  654. 

N.  H.  92;  State  v.  Meaker,  54  Vt.  112;  >  Cook's  case,  13  How.  St.  Tr.  312; 

Bixbe  V.  State,  6  Ohio,  86  ;   Matow  v.  People  o.  Bodine,  1  Denio,  281 ;  People 

State,  15  111.  536 ;  Brister  v.  State,  26  v,  Knickerbocker,  1  Parker  C.  R.  302; 

Ala.  107 ;   State  v.  Smith,  2  Ired.  402.  Howser  v.   Com.,   51  Penn.  St.   333 ; 

See  supra,  §  620.  Heath  v.  Com.,  1  Robinson,  735. 

8  Co.  Lit.  158  a;   Bac.  Abr.  Juries,  ^  Infra,   §§   686  et   seq.;    SUte    v. 

£.  16 ;   1  Ch.  C.  L.  545.    Where  the  Barnes,  34  La.  An.  395. 
prosecution,  without  challenge,  passes 

472 


CHAP.  XII.]        HOW  CHALLBKQES  ABE  TO  BB  TRIBD.  [§  684. 

objection  made  by  either  party.*  And  the  court,  of  its  own  motion, 
without  the  suggestion  or  consent  of  either  party,  may  excuse  or  set 
aside  a  juror  who,  though  in  all  other  respects  competent,  is  dis- 
abled physically  or  mentally  by  disease,  domestic  afSiction,  igno- 
rance of  the  vernacular  tongue,  loss  of  hearing,  or  other  like  cause, 
from  properly  performing  the  duties  of  a  juror.'  But  the  erroneous 
exercise  of  this  power  is  a  matter  of  exception  by  the  defendant,  for 
which,  in  an  extreme  case  of  abuse,  the  judgment  of  the  court  may 
b^  reversed.'  And  when  both  parties  accept  a  juror  he  cannot  be 
stricken  off  by  the  court,  except  on  gj^ounds  of  absolute  unfitness  or 
incompetency.^ 

lY.  HOW   OHALLBNQES  ARE  TO  BB  TRIED. 

§  684.  If  the  array  be  challenged,  the  mode  of  trial  is  at  com- 
mon law  at  the  discretion  of  the  court.'    The  trial  some- 
times is  by  two  coroners,  and  sometimes  by  two  of  the   f^^f^S^i^ 
jury ;  with  this  difference,  that  if  the  challenge  be  for  cretion  of 
kindred  in  the  sheriff,  it  is  most  fit  to  be  tried  by  two  of 
the  jurors  returned ;  if  the  challenge  be  for  favor  or  partiality, 
then  by  any  other  two  assigned  thereunto  by  the  court.'    Upon  a 
challenge  to  the  array,  the  persons  making  the  challenge  must  be 
prepared  strictly  to  prove  the  cause.' 

1  Infra,  §  692 ;  supra,  §  671  ;  State  State,  1  Ohio  St.  66  ;  Stephen  v.  Peo- 
V.  Howard,  17  N.  H.  171 ;  People  v.  pie,  38  Mich.  739 ;  People  v.  Carrier, 
Christie,  2  Park  C.  R.  579 ;  U.  8.  o.  46  Mich.  442 ;  Jesse  v.  State,  20  Ga. 
Blodgett,  35  Ga.  336 ;  MoCarty  o.  State,  156;  Breeding  v.  Stat«,  11  Tex.  257; 
26  Miss.  299  ;  Coleman  v.  State,  59  State  v,  Marshall,  8  Ala.  302.  Supra, 
Miss.  484;  State  v.  Guice,  60  Miss.  714 ;  §§  669,  671 ;  infra,  §§  692-3. 
State  r.  Diskins,  34  La.  An.  919.  See  '  Montague  v.  Com.,  ut  supra.  But 
State  V.  Henderson,  29  W.  Ya.  147 ;  the  case,  to  reverse,  must  be  one  of  op- 
State  V.  Boone,  80  N.  C.  461.  presslon  to  the  defendant.     State  v. 

In   Massachusetts  the  right  of  pro-  Ostrander,   18  Iowa,   435  ;  People  v. 

pounding  questions  is  for  the  court  ex-  Lee,  17  Cal.  76  ;   Stratton  v.  People,  5 

dusively,  and  not  for  parties.  Cal.  276.     Infra,  §§  692-3. 

>  Whenever    this    incompetency   Is  '  Greer  v.  People,  14  Tex.  Ap.  149, 

exhibited  to  the  court,  no  matter  how  citing  People  v.  Mather,  4  Wend.  231. 

far  the   case   may  have    progressed,  '  As  limiting    this    discretion,    see 

the  court  may  set   aside  the  Juror«  People  v.  Neilson,  22  Hun,  1. 

Supra,    §§    669,   675 ;    infra,   §    722 ;  «  2  Hale,  275.    Supra,  §  609. 

Montague    v.   Com.,    10   Grat.    767 ;  ^  R.  v.  Savage,  1  Mood.  C.  C.  61. 

Bute  V.  Baber,  74  Mo.  292.    See  Com.  Supra,  §  611. 

V,  Hayden,  4  Gray,  18 ;   Stewart  v.  The  trial  in  Pennsylvania  is  by  sta- 
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§  685.] 


PLEADING  AND  PBAOTICB. 


[OHAP.  XII. 


Ab  to  array 
triers  are 
appointed 
on  issues 
of  fact ; 
otherwise 
when  there 
is  demur- 
rer. 


§  685.  When  the  array  is  thus  challenged,  the  opposite  party 
may  either  plead  to  it,  or  demur  to  its  sufficiency  in 
law.^  If  he  plead,  then  the  triers  are  sworn  and  charged 
to  inquire  ^'  whether  it  be  an  impartial  array  or  a  favor- 
able one;"  if  they  affirm  it,  the  clerk  enters  under  it, 
"  affirmatur  ;^^  but  if  they  find  it  to  be  partial,  the  words 
"  calumnia  vera^^  are  entered  on  record.*  The  court 
may  either  decide  the  demurrer  at  onc€[,  or  adjourn  its  consideration 
to  a  future  period.'  Where  the  judges,  upon  hearing  the  argu- 
ments, overrule  the  challenge,  j;he  decision  is  entered  on  the  original 
record,  and  at  nisi  priua  appears  on  the  postea  ;  but  if  it  is  over- 
ruled without  demurrer  on  being  debated,  the  objections  may  after- 
wards be  made  the  subject  of  a  bill  of  exceptions.^  Should  the 
challenge  be  admitted,  and  the  array  be  quashed,  a  new  venire  is 
awarded  the  coroners  or  elisors,  in  the  same  manner  as  if  it  had 
been  prayed  by  one  of  the  parties  to  be  so  directed,  to  prevent  the 
delay  at  an  earlier  stage  of  the  proceedings.' 


tute  assigned  to  the  court.  Rev.  Act, 
Bill  II.  §  39.  In  New  York,  by  the 
Act  of  May  7th,  1873,  '*  all  challenges 
of  Jurors,  both  in  ciyil  and  criminal 
cases,  shall  be  tried  and  determined 
by  the  court  only,"  but  to  the  action 
of  the  court  exceptions  may  be  taken 
by  writ  of  error  or  certiorari.  See  su- 
pra, §  632. 

In  Ohio,  by  the  Code  of  Criminal 
Procedure,  ''all  challenges  for  cause 
shall  be  tried  by  the  court  on  the  oath 
of  the  person  challenged,  or  on  other 
evidence,  and  such  challenge  shall  be 
made  before  the  Jury  is  sworn  and  not 
afterward." 

A  challenge  to  the  array  should  be 
in  writing,  so  that  it  may  be  put  upon 
the  record,  and  the  other  party  may 
plead  or  demuf-  to  it ;  and  the  cause  of 
challenge  must  be  stated  specifically. 
R.  V.  Hughes,  1  C.  &  E.  235,  519  ;  47 
£•  C.  li.  R. 

"  When  the  opposite  party  pleads  to 
the  challenge,  two  triers  are  appointed 
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by  the  court ;  either  two  coroners,  two 
attorneys,  or  two  of  the  jury,  or  indeed 
any  two  indifferent  persons.  If  the 
array  be  quashed  against  the  sheriff,  a 
venire  fadas  is  then  directed  instanier 
'  to  the  coroner ;  if  it  be  further  quashed 
against  the  coroner,  it  is  then  awarded 
to  two  persons,  called  eliaore,  chosen  at 
the  discretion  of  the  court,  and  it  can- 
not be  afterwards  quashed.  Co.  Lit. 
158  a."     Roscoe's  Cr.  Ev.  p.  208. 

In  the  United  States  courts,  triers 
are  dispensed  with.  Act  of  March  3, 
1865,  §  2.    See  Rev.  SUt.  U.  S.,  §  1031. 

1  See  forms,  10  Wentw.  474. 

<  4  Black.  Com.,  353,  n.  8 ;  Bao. 
Abr.  Juries,  E.  12 ;  1  Ch.  C.  L.  549. 
In  the  New  England  States  challenges 
to  the  array  are  usually  tried  by  the 
court.    Com.  v.  Walsh,  124  Mass.  32. 

»  Ibid. 

«  1  Ch.  C.  L.  549  ;  Bao.  Abr.  Juries, 
E.  12. 

>  Co.  Lit.  158  a. 


CHAP.  XII.]        HOW  0HALLENGB3  ABB  TO   BS  TRIED.  [§  686. 

§  686.  In  many  States,  as  has  been  seen,  challenges  to  the  polls 
are  tried  by  the  court.^    In  others  statutory  provisions 
exist  allowing  triers.    In  others,  the  court,  at  common   mon  law, 
law,  chooses  the  triers ;  if  two  arQ  sworn,  they  then  {^^^^ 
try  ;■  and  if  they  try  one  indiflFerent,  and  he  be  sworn,  J^eraare 
then  he  and  the  two  triers  try  another ;  and  if  another  appointed 
be  tried  indifferent,  and  he  be  sworn,  then  the  two  triers 
cease,  and  the  two  that  be  sworn  on  the  jury  try  the  rest.' 

1  This  is  the  case  in  North  Carolina,  appointed  two  triers  to  try  the  issue, 
State  V.  Kilgore,  93  N.  C.  533.  who  were  accordingly  sworn ;  the  coun- 
'  McQnffie  v.  State,  17  Ga.  497.  sel  for  the  defendant  first  addressed 
>  Supra,  §  670 ;  Finch.  112 ;  1  Inst,  these  triers,  and  called  a  witness,  who 
158 ;  Go.  Lit.  158  a;  2  Hale,  275  ;  Bac.  proved  that  the  sheriff  named  was  one 
Abr.  Juries,  E.  12;  Burn's  J.,  Jurors,  of  the  subscribers  to  the  association, 
iv.  3;  Williams's  J.;  Juries,  v. ;  Dick.  The  counsel  for  the  prosecution  then 
Sess.  190.  '*  If  the  party  pleads  to  the  addressed  the  triers,  and  called  a  wit- 
challenge"  (Archbold's  0.  P.  17th  ed.  ness  to  prove  that  the  sheriff  had 
^871)  p.  154),  *'  two  triera  are  (in  the  ceased  to  be  a  subscriber  to  or  member 
case,  at  least,  of  a  challenge  fur  favor,  of  the  association  before  the  return  of 
and  also,  it  would  seem,  in  the  case  of  the  Jury  process,  but  failed  in  proving 
a  principal  challenge,  unless  the  fact  it  for  want  of  the  letter  by  which  the 
be  admitted  or  apparent)  appointed  sheriff  had  withdrawn  himself  from  it. 
by  the  court,  who  are  sworn,  and  The  triers  were  then  addressed  by  the 
charged  to  try  whether  the  array  be  counsel  for  the  defendant  in  reply, 
an  impartial  or  favorable  one.  See  The  chief  justice  summed  up.  The 
O'Brien  v.  R.,  2  Ho.  Lords  Gas.  465.  triers  found  in  favor  of  the  challenge. 
These  triers  are  generally  two  of  the  and  the  cause  was  adjourned.  If  the 
jurymen  returned.  The  court  may,  triers  find  against  the  challenge,  the 
however,  in  its  discretion,  refer  the  trial  proceeds  as  if  no  such  challenge 
trial  to  the  two  coroners,  or  to  two  at-  had  been  made.  •  The  improper  dis- 
torneys,  or  to  any  other  two  indifferent  allowance  of  a  challenge  is  ground,  not 
persons.  2  Hale,  275 ;  4  Blk.  Gom.  for  a  new  trial,  but  for  a  venire  de  novo. 
353 ;  2  RoU.  Rep.  363.  If  they  find  in  R.  t;.  Edmonds,  4  B.  &  Aid.  471." 
favor  of  the  challenge,  a  new  venire  is  **  If  the  challenge  is  to  the  first  juror 
awarded  to  the  coroners,  or,  if  they  be  called,  the  court  may  select  any  two 
Interested,  to  the  elisors.  See  1  Inst,  indifferent  persons  as  triers ;  if  they 
158;  R.  V,  Dolby,  2  B.  &  G.  104.  There  find  against  the  challenge,  the  juror 
the  defendant,  being  indicted  for  a  will  be  sworn,  and  be  joined  with  the 
seditious  libel,  challenged  the  array  triers  in  determining  the  next  chal- 
on  the  ground  that  the  prosecution  lenge ;  but  as  soon  as  two  Jurors  have 
was  instituted  by  an  association  called  been  found  indifferent,  and  have  been 
the  Gonstitntional  Association,  and  sworn,  every  subsequent  challenge  will 
that  one  of  the  sheriffs  who  returned  be  referred  to  their  decision.  2  Hale, 
the  Jury  was  one  of  the  association.  275;  Go.  Lit.  158a;  Bac.  Abr.  Juries, 
The  counsel  for  the  prosecution  there-  E.  12." 
upon  took  issue ;  the  chief  justice  then  Where,  on  a  trial  for  murder,  a  Juror 
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§  688.]  PLKADINa  AND  PRACTICE.  [CHAP.  XIL 

len^e^to  ^  ^^^*  From  the  necessities  of  the  case,  no  challenge 

triers.  of  triers  is  admissible.^ 

§  688.  When  the  facts  on  which  a  challenge  rests  are 
triereare  disputed,*  the  proper  course  is  to  submit  the  question  to 
notaaked      triers ;    but  if  neither  of  the  parties  ask  for  triers  to 

for,  parties  ,       .       -  o    t       i*  ^        ^ 

are  bound  settle  the  issuc  of  the  fact,  and  submit  their  evidence, 
of  com-t.*^°  whether  consisting  of  the  juror's  voir  dire  or  of  extra- 
neous evidence,  to  the  judge,  and  take  his  determination 
thereon,  they  cannot  afterwards  object  to  his  competence  to  decide 
that  issue.'  The  production  of  evidence  to  the  judge  without  ask- 
ing for  triers  will  be  considered  as  the  substitution  of  him  in  the 
place  of  triers ;  and  his  decision  will  be  treated  in  like  manner  as 
would  the  decision  of  triers ;  and,  therefore,  although  the  deter- 
mination of  the  judge  should  be  against  the  weight  of  evidence,  a 
new  trial  will  not  be  granted  for  that  cause  when  the  defendant  is 
acquitted,  in  analogy  to  the  principle,  that  if  on  a  main  quesdon  in 
a  criminal  case  the  defendant  was  found  not  guilty,  there  cannot  be 
a  new  trial.^  The  same  distinction  has  been  applied  by  the  Supreme 
Court  of  the  United  States  on  a  writ  of  error  to  the  decision  of  the 
trial  court  upon  a  challenge  for  principal  cause.' 

was  ohallenged  for  faTor,  and  tbe  first  ^  Arohbold's  C.    P.  17th   ed.    154, 

two   jurors   sworn   having   been    ap-  155. 

pointed  triers,  sworn  as  such,  and  on  Oath  of  Witness  before   TViere. — ^The 

hearing  the  eridenoe,^  arguments,  and  form  of  oath  to  be  administered  to  a 

charge,  could  not  agree,  it  was  held  witness  sworn  to  give  evidence  before 

that  the  next  two  (the  third  and  fourth)  the  triers  is  as  follows :  "  The  evidence 

should  be  selected  to  rehear  the  matter  which  you   shall  give  to   the  oovrt  ami 

as  triers  ;    and  thej  were  so  sworn,  triers  upon  this  inquest  shall  be  the  truth, 

People  V.  Dewiok,  2  Park.  C.  B.  (N.  the  whole  truths  and  nothing  but  the  truth, 

Y.)  230.  <Sb  help  you  God."    The  topic  of  exam- 

Triers*  Oof  A.— The  oath  of  the  triers,  ination  of  the   challenged  juror  has 

as  given  in  the  17th  edition  of  Arch-  been  already  noticed.     Supra,  §  682. 

hold's  Criminal  Pleading,  published  in  *  See  supra,  §§  611,  670. 

1871,  pp.  154,  155,  is  :  *'  You  shall  weU  •  People    v.    Rathbnn,    21    Wend. 

and  truly  try  whether  A,  B.,  one  of  the  509 ;  People  v.  Mather,  4  Wend.  229 ; 

jurors,  stands  indifferently  to  try  the  pri'  People  v.  Doe,  1  Mann.  (Mich.)  451; 

soner  at  the  bar,  and  a  true  verdict  give  Stewart  r.   State,   8  Bng.    (13  Ark.) 

according  to  the  evidence.      So  help  you  720. 

God,*'      It  has  been  ruled    in    New  *  People  v.  Mather,  4  Wend.  229. 

York  to  be  error  to  swear  the  triers  '  U.  S.  v,  Reynolds,  98  U.  8.   145. 

simply  to  find  whether  the  juror  is  in-  It  was  further  held  that  the  finding  of 

different    "  upon  the    issue   joined."  the  trial  court  upon  the  question  of 

Freeman  v.  People,  4  Denio,  9.  fact  ought  not  to  be  set  aside  in  a  re- 
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OHAP.  XII.]        HOW   GHALLBNQES  ABB  TO  BB  TRIED.  [§  689. 

§  689.  Upon  the  trial  of  a  challenge  for  favor,  it  is  erroneous  to 
limit  the  evidence  to  such  as  goes  to  establish  a  fixed  and  ^^j^eQce 
absolute  opinion  touching  the  suilt  or  innocence  of  the   tendin/?  to 

.   .  show  blae 

prisoner.  A  fixed  opinion  of  the  guilt  or  innocence  of  admiMibie 
the  prisoner,  though  it  may  be  necessary  to  sustain  a  ^^  ^^^' 
challenge  for  principal  cause,  need  not  be  proved  where  the  chal- 
lenge is  for  favor%  A  less  decided  opinion  may  be  shown  and  ex- 
hibited to  the  triers,  who  must  determine  upon  its  efiect.  Thus, 
when  the  question  is  submitted  to  the  triers,  a  juror  challenged  for 
favor,  if  examined,  may  be  asked  whether  he  ever  thought  the  pris- 
oner guilty ;  or  what  impressions  statements  which  he  had  heard  or 
read  respecting  the  evidence  had  made  upon  his  mind ;  and,  on  the 
same  reasoning,  an  opinion  imperfectly  formed,  or  one  based  upon 
the  supposition  that  facts  are  as  they  have  been  represented,  may 
be  proved  before  the. triers  upon  such  a  challenge.^  The  question 
is  to  be  submitted  as  a  question  of  fact,  upon  all  the  evidence,  to 
the  conscience  and  discretion  of  the  triers,  whether  the  juror  is 
indiiferent  or  not,  and  any  fact  or  circumstance  from  which  bias  or 
prejudice  may  justly  be  inferred,  although  weak  in  degree,  is  admis- 
sible evidence.' 

Tiewing  oonrt,  unless  the  drror  is  man-  court  err  in  admitting  or  rejecting  the 

ifest.     No  less  stringent  rules  should  evidence,  or  instructing  the  triers  upon 

be  applied  bj  the  reviewing  court  in  matters  of  law,   a  bill  of  exceptions 

such  a  case  than  those  which  govern  lies.    The  remedy  would  be  the  same 

in  the    consideration   of  motions  for  if  the  court  should   overrule  such  a 

new    trials    because    the    verdict   is  challenge  when  properly  made,  or  re- 

against  the  evidence.      If  a  Juror  is  fuse  to  appoint  triers.    Per  Beardsley, 

challenged  for  principal  cause,  and  the  J.    The  fact  that  a  prisoner  did  not 

challenge  sustained,  the  Judgment,  it  avail  himself,  as  he  might,  of  a  per- 

was  ruled,  will  not  be  reversed  upon  emptory  challenge  to  exclude  a  Juror, 

error  if  it  appears  that,  although  the  who  was  found  indifferent  upon  a  chal- 

ohallenge  was  not  good  for  cause,  it  lenge  for  cause,  may  not,  as  we  will 

was  for  favor.    Ibid.  soon  see  more  fully,  prevent  him  from 

^  People  V.  Puller,  2  Parker  G.  R.  taking  advantage  of  an  error  committed 

16 ;  Barber  v.  State,  13  Fla.  676.  on  the  trial  of  the  challenge  for  cause, 

*  People  V,  Bodine,   1   Denio,   281 ;  though  it  appears  that  his  peremptory 

Moon  V.  State,  68  Ga.  687.    In  New  challenges  were  not  exhausted  when 

York,  under  the  old  practice,  it  is  said  the  empanelling  of  the  jury  was  com- 

that  the  court  should  not  instruct  the  pleted.    See  infra,  §  693. 

triers  how  to  find.    People  v.  MoMahon,  In  Georgia,  where  a  juror  is  put 

2  Parker  C.  R.  (N.  Y.)  663.  upon  the  triers  to  ascertain  his  com- 

Upon  a  challenge  for  favor,  if  the  potency,  the  trial  should  be  conducted 
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§  692.]  PLBADIKG  ikND  PRACTICB.  [CHAP.  XII. 

§  690.  Though  it  is  not  a  good  ground  of  challenge  to  a  juror  for 
But  bias  pnncipal  cause  that  he  has  an  impression  as  to  the  defen- 
muBt  be  dant's  guilt  or  innocence/  yet,  upon  a  challenge  for  favor, 
Bet  aside  evidence  as  to  such  impression  is  admissible ;  but  the 
juror.  juror  should  not  be  set  aside  unless  it  is  found  that  he 

has  formed  a  settled  opinion.'    And  when  he  has  denied  such  bias 
on  the  voir  direj  it  must  be  proved  by  a  preponderance  of  proof.* 

y.  PERSONAL  PRIVILEQE  OF  JUROR  TO  BE  EXCUSED,  WHICH,  HOWEVER, 
A  PARTY  CANNOT  ADVANCE  AS  GROUND  OF  CHALLENGE. 

§  692.  Independently  of  the  reasons  heretofore  specified,  there 
are  cases  in  which  a  juryman  may  be  privileged  from  serving,  but 
in  which,  as  we  have  already  seen,  the  privilege  must  be  set  up  by 
himself  or  by  the  court,^  and  cannot  be  technically  regarded  as  a 
ground  of  challenge,*  and,  a  fortiori^  not  for  error  or  motion  in 
arrest.*  Thus,  a  juror  may  be  excused  from  serving  on  ground  of 
old  age  ;^  of  deafness  or  other  infirmity  incapacitating  him  from 
proper  discharge  of  duty  ;'  and  of  holding  excusatory  offices.*  And 
the  excusing  of  the  juror  for  reasons  of  this  class  is  always  within 
the  discretion  of  the  court,  irrespective  of  the  statutes  relating  to 
challenges.'*  Allowing  such  excuses,  therefore,  is  not  ordinarily 
ground  for  exception.^^ 

in  the  presence  of  the  oourt ;  but  it  is  ^  State  v.  Quimby,  51  Me.  395 ;  State 
not  error  if  the  triers  are  allowed  to  o.  Wright,  53  Me.  328 ;  Monroe  e.  Brig- 
retire  with  the  Jaror  and  qaestion  him  ham,  19  Pick.  368  ;  State  v.  Forshner, 
in  private.    Epps  t^.  State,  19  Ga.  102.  43  N.  H.  89 ;  Green  r.  State,  59  Md. 
1  People  V.  Honejman,  3  Denio,  121.  123 ;  State  o.  Gillick,  7  Clarke,  Iowa, 
'  People  V.  Lohman,  2  Barb.  216.  287 ;  State  t;.  Adams,  20  Iowa,  486 ;  aee 
Where    a    challenge    for    principal  Proffatt  on  Jury  Trials,  §  130. 
cause  is  overraled  by  the  oonrt,  and  ^  Davis  v.  People,  19  III.  74 ;  Breed- 
the  Juror  is  then  challenged  for  favor,  ing  v.  State,  11  Texas,  257. 
it  is  erroneous  to  instruct  the  triers  *  Jesse  v.  State,  20  Ga.  156 ;  Green 
that  the    latter  challenge    is  in  the  v.  State,  59  Md.  123.    See  Mnlcahy  r. 
nature  of  an  appeal  from  the  judgment  R.  L.  R.,  3  H.  L.  Cas.  306.    Supra, 
of  the  oourt  upon  the  facts  ruled  on  by  §  671^ 

the  oourt.    Freeman  t;.  People,  4  Denio,  '  State  v,  Quimby,  51  Me.  395  ;  Bums 

9,  35.  V.  Stote,  12  Tex.  Ap.  269. 

s  Davison   v.   People,   90   III.   221 ;  ^  State  v.  Marshall,  8  Ala.  302.    See 

Goree  v.  State,  71  Ala.  7.  Doyal  ».  State,  70  Ga.  134;  Ladd   c. 

«  Supra,  §  671.  State,  17  Fla.  215.    Supra,  §  671. 

B  Supra,  §  671.  "  State  v.  Gill,  14  S.  G.  410. 
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CHAP.  XII.]     REVISION  BT  APPBLLATB  OOURT.         [§  694. 

VI.  REVISION  BY  APPBLLATB  COURT. 

§  693.  Can  a  defendant,  who  has  not  exhausted  his  peremptory 
challenges,  object  in  error  to  the  action  of  the  court  below   -^j.  ^  . 
in  deciding  against  him  a  challenge  for  favor  ?     There   not  ex. 
is  good  authority  for  holding  that  in  ordinary  cases  he   his  peremp- 
cannot.     He  is  bound,  it  is  argued,  if  he  objects  to  the   WM^can- 
luror,  and  his  obiection  is  overruled  by  the  court  to  chal-   ?<>*  except 

•*  ,        •*  .  •' .  .In  error  to 

lenge  such  juror  peremptorily,  supposing  the  case  ulti-  court  over- 
mately  shows  that  he  has  challenges  to  spare.^  But  if  jToge^for^* 
it  appear  that  the  defendant  was  misled  by  the  action  of  ^'^^^^' 
the  court,  or  that  he  was  in  any  way  excluded  from  making  a  peremp- 
tory challenge  of  the  juror  in  question,  then  he  should  be  allowed 
to  review  the  decision  in  error.*  And  we  may  also  hold  that  where 
the  defendant  peremptorily  challenges  the  juror  after  admission  by 
the  court,  without  exhausting  his  peremptory  challenges,  no  error 
lies.'  But'  error  lies  when  the  defendant's  peremptory  challenges 
have  been  exhausted  so  that  he  has  been  unable  to  correct  the  mis- 
ruling by  challenge.^ 

§  694.  Where  the  defendant  exhausts  his  peremptory  challenges 
on  trial,  if  in  such  case  the  statute  gives  a  writ  of  error  to  rulings  of 

>  Hopt  V.  Utah,  120  U.  S.  430 ;  see  11  Tex.  Ap.  483.    But  see  Brown  v. 

Spies  V.   lUiuois,  123  U.   S.  90,  644 ;  SUte,  70  Ind.  576.    Cf.  Johns  v.  SUte, 

Bart  V.  Panjand,  99  U.  S.  180 ;  State  r.  65  Md.  350 ;  Sailings  v,  Shakespeare, 

Gaffney,  56  Vt.  451 ;  State  v.  Hoyt,  47  46  Mich.  408. 

Conn.  518 ;  People  v,  Knickerbocker,  1  <  See  Lithgow  v.  Com.,  2  Va.  Gas. 

Park.  C.  R.  302 ;  Wilson  v.  People,  90  297 ;  Baxter  v.  People,  3  Gilm.  386 ; 

111.  229  ;  Collins  v.  People,  103  111.  21 ;  People  v.  Bodine,  1  Denio,  282 ;  People 

State  p.  Winter,  79  Iowa,  627  ;  State  v.  v.  Freeman,  1  Denio,  9,  35  ;  State  v, 

George,  62  Iowa,  682 ;  State  v,  Benton,  Clybarn,  16   S.  C.  375 ;  Moriaritj  v. 

2  Dev.  &  B.  196  ;  SUte  v.  McQaaige,  5  SUte,  62  Miss.  655  ;  State  v.  Melton, 

S.  C.  429 ;  SUte  v.  Anderson,  26  S.  C.  37  La.  An.  77 ;  SUte  v.  Redmond,  Id. 

599  ;  MoGowan  v.  State,  9  Yerg.  154 ;  774 ;    Birdsong  v.  State,  47  Ala.  68 ; 

Norfleet  v»  State,  4  Sneed,  340 ;  Tajlor  Loggins   v.  State,    12    Tex.    Ap.  *  65  ; 

V.  State,  11  Lea,  708  ;  People  v.  Stone-  Wright  v.  State,  12  Tex.  Ap.  163. 

olfer,  6  Cal.  405  ;  People  r.  MoGungill,  »  U.  S.  v.  Neverson,  1  Mackay,  152 ; 

41   Cal.  429  ;   Bohannon  i?.  State,  15  State  v.  Lawlor,  28  Minn.  216  ;  Ogle  v. 

Nev.  209.     See  Bart  v.  Panjaad,  99  U.  State,  33  Miss.  383 ;  Stewart  v.  SUte,  8 

S.  180;  Capehart  r.  Stewart,  80  N.  C.  Eng.  (Ark.)  720;  Burrell  v.  State,  18 

101 ;   Iverson   v.  State,  52  Ala.   170 ;  Tex.  713 ;  Sharp  v.  State,  6  Tex.  Ap. 

State  9.  Farrer,  35  La.  An.  315 ;  Gris-  650.    See    cases  ciUd   snpra,   §   617. 

8om  V.  State,  8  Tex.  Ap.  386 ;  Holt  v.  Stephenson  r.  State,  110  Ind.  358. 

State,  9  Tex.  Ap.  571 ;  Lam  v,  SUte,  *  People  v,  Casey,  93  N.  Y.  38. 
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courts  on  challenges,  there  can  be  no  question  that  an  erroneous 

action  of  the  court  below,  on  admitting  a  juror  after  chal- 

when  he       Icngc  for  favor,  is  ground  for  reversal.^    In  some  jurisdic- 

hte^per^       tions,  howcver,  the  action  of  the  court  on  challenges  for 

chSien^es    ^*^^^  ^®  exclusively  a  matter  of  judicial  discretion,  and 

not  ground  for  error .■ 

§  695.  When  the  action  of  the  court,  as  in  cases  of  challenges 

to  the  array  and  peremptory  challenges,  is  placed  on 

w™nlhL    ^-^ord.  and  there  is  a  regular  issue  and  joinder,  and 

lenge  Is  on    judgment  on  this  issue,  then  error  lies  to  this  at  corn- 
record.  1      . 
mon  law.' 


1  See  Wright  v.  SUte,  12  Tex.  Ap.  v.  State,  24  Ga.  282.    Infra,  §§  777 

163;   Loggins  v.  State,  12  Tex.  Ap.  65;  et  seg. 
Wade  V.  State,  12  Tex.  Ap.  358.  *  Infra,  §  777 ;  and  see  Thomas  v. 

<  See  R.  V.  Edmonds,  4  B.  &  Aid.  People,  67  N.  Y.  218 ;  People  r.  Vaa- 

471 ;  Heath  d.  Com.,  1  Robinson,  735 ;  qnez,  49  Cal.  860 ;  People  v.  Golson, 

CoBtly  V.  State,  19  Ga.  614 ;  Buchanan  49  Cal.  679 ;  see  Phillips  v.  State,  68 

Ala.  469. 
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K  696. 


CHAPTER  Xra. 


CERTAIN  SPECIAL  INCIDENTS  OF  TRIAL. 


I.  PuBNisHiNO    Copt   of   Indict- 

XBNT. 

This  eometimee  prescribed  by 
statute,  §  690. 

11.  CONCUBRBNT  TrIAL  OF  SbFABATB 
IlffDIOTMBNTS,  §  007. 
m.  SBVBB1.N0B  OF    DbFBKDAKTS   OF 

Tbiai.,  §  696. 
ly.  Abbaionubnt. 

Defendant  nsnally  required  to 

hold  up  the  hand,  099. 
Failure  to  arraign  may  be  fatal, 

§700. 
-  Defendant    may    watye    right, 

§  701. 
y.  Bill  OF  Fabttculabb. 

May  be  required  when  indict- 
ment is  general,  §  70S. 
Affidavit  should  be  made,  §  708. 
Particulars  may  be  ordered  on 

general  pleas,  §  704. 
Action  on  particulars  not  usnaUy 

subject  of  error,  §  706. 


YI.  Dbhubbbb  TO  Eyidbncb. 

Demurrer  to  evidence  brings  up 

whole  case,  §700. 
Vn.  ViBw  OF  Pbbkibbs. 

Such  view  may  be  directed  when 

conducive  to  Justice,  §  707. 
ym.  Chabob  of  Goubt. 

Questions  of  law  are  for  court, 

§708. 
Defendant  has  a  right  to  Aill 

statement  of  law,  §  709. 
Misdirection  a  cause  for  new 

trial,  §  710. 
Judge  may  give  his  opinion  on 

evidence,  §  711. 
Must,  if  required,  give  distinct 

answer  as  to  law,  §  713. 
Error  to  exclude  point  from  Jury 

unless  there  be  no  evidence, 

§713. 
Charge  must  be  in  open  cqurt, 

and  before  parties,  §  714. 
When  required  must  be  in  wriU 

ing,  §  716. 


L    PUBNISHING  COPT  OP  INDICTMENT. 

§  696.  In  some  jurisdictionB,  adopting  in  this  respect  English 
statutef^,  passed  at  a  time  when  but  for  such  a  provision 
a  defendant  might  have  been  precluded  from  learning  the   quired  by 
actual  charge  against  him,  t^e  defendant  is  entitled  to  '^^°^- 
have  delivered  to  him  a  copy  of  the  indictment,  duly  certified,^ 
and  in  some  jurisdictions,  also,  he  is  entitled  to  a  list  of  the  wit- 


1  U.  8.  V,  Curtis,  4  Mason,    232 ;  v,  SUte,  70  Ala.  4 ;  Tidwell  v.  State, 

State  17.  Puller,  39  Vt.  74 ;  Fonts  v.  70  Ala.  33 ;  Hubbard  v.  State,  72  Ala. 

State,  8  Ohio  St.  75 ;  Ben  v.  State,  22  164 ;  Wright  v.  SUte,  42  Ark.  94.     As 

Ala.  9  ;  Brister  v.  State,  26  Ala.  107;  to  English  practice,  see  R.  v.  Burke,  10 

Robertson  v.  SUte,  43  Ala.  325 ;  Bain  Coz,  519 ;  R.  v.  Hughes,  4  Coz,  519. 
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nesses  against  him.^    But  this  practice  does  not  preclude  the  prose- 
cution from  calling,  in  cases  of  surprise,  other  witnesses  on  trial.* 

II.   CONCURBBNT  TBIAL  OF  SEPARATE  INDICTMENTS. 

§  697.  As  we  have  elsewhere  seen,  it  is  no  objection  to  the 

joinder  of  several  counts  in  an  indictment,  and  their 

arate^ii^^    Concurrent  trial,  Uiat  they  contain  <U8tinct  offences  if  such 

dictments     offences  relate  to  the  same  general  transaction.*    For  the 

can  be  con-  ^ 

carrentiy      same  reason  it  has  been  held  that  two  indictments  asainst 

tried 

the  same  defendant,  embracing  different  phases  of  a  con- 
spiracy, can  be  tried  together,  against  the  defendant's  objection.^ 
But,  unless  the  offences  are  such  as  could  properly  be  joined  in  one 
indictment,  they  ought  not  to  be  thus  concurrently  tried.* 

When  cross  prosecutions  of  assault  and  battery  are  simultaneously 
pending,  the  practice  is  for  them  to  be  tried  together,  as  by  this  pro- 
cess the  ends  of  justice  are  subserved.* 

III.   SEVERANCE  OF  DEFENDANTS  ON  TRIAL. 

§  698.  As  a  general  rule,  joint  defendants  are  entitled  to  a  sever- 
ance on  trial.^    Whether,  as  has  been  seen,  there  can 
fendanta       be  severance  in  indictments  for  conspiracy  and  riot,  has 
oSTteha.^     been  doubted,  though  the  preponderance  of  authority  is 
in  favor  of  the  right  even  in  these  cases.* 

>  U.  S.  V.  Wood,  3  Wash.  C.  C.  440 ;        Thai  a  material  yariance  between 

Com.  17.  Enapp,  9  Piok.  496 ;  Com.  r.  copy  and  original  maj  be  ground  for 

Edwards,  4  Gray,  1 ;  Soott  v.  People,  continuance,  see  Tidwell  v.  State,  70 

63  lU.  508;    State  v.  Gillick,  10  Iowa,  Ala.  33. 

98 ;    State  v.  Stanley,  33  Iowa,  626  ;        As  to  proceedings  oh  lost  indictment, 

Hill  V.  People,  26  Mich.  496.    As  to  see  supra,   §   278.    That  the  service 

Bnglish  practice,  see  R.  t7.  Vincent,  9  need  not  be  affirmatively  shown    in 

C.  &  P.  22 ;  R.  V.  Ban,  9  C.  &  P.  22.  error,  see  Shelton  r.  State,  73  Ala.  8. 

<  Sapra,  §  358.  *  Snpra,  §  285. 

The  privilege  in  each  case  is  one        *  Withers  v.  Com.,  5  S.  &  R.  59 ; 

which  may  be  waived,  either  expressly  Brightly's  Dig.  Penn.  Rep.  498. 
or  by  going  to  trial  without  objection.  '  State  v.  Devlin,  25  Mo.  175. 
Infra,  §  733 ;  R.  v.  Frost,  9  C.  &  P.        «  See  R.  v.  Wanklyn,  8  C.  &  P. 

162 ;  Lord  v.  State,  18  N.  H.  173 ;  SUte  290. 

V.  Norton,  45  Vt.  258 ;  Fonts  v.  SUte,  8       ^  Snpra,  §§  310,  311,  where  the  aa- 

Ohio  St.  98 ;  Bird  v.  State,  50  Ga.  585 ;  thorities  are  given. 
Lisle  V,  State,  6  Mo.  426 ;  SUte  r.  Jack-        >  In  Casper  v.  SUto,  47  Wis.  535,  we 

son,  12  La.  An.  679 ;  Taylor  v.  SUte,  have  the  following  on  this  point : — 
11  Lea,  709.  "  Although  the  practice  may  work 
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IV.  ARRAIGNMENT. 

§  699.  The  defendant  being  brought  into  court  for  trial,  the  first 
step  is  to  call  upon  him  by  name  to  answer  the  matter  d^^^q^^q^ 
charged  on  him  in  the  indictment.^    By  the  old  law,  he  nsaaUy  re. 
was  required  to  stand  up  and  hold  up  his  hand,  the   bold  up  the 
object  being  to  compel  the  full  extension  of  his  person,  ^^^' 

inooDTenience,  and  eren  difflenlty,  sep-    been  foand  bj  the  grand  Jar j,  consists 
arate  trials  may  be  had  upon  indiot-    of  three  parts :  first,  calling  the  pris- 
ment  or  information  for  conspiracy.  R.    oner  to  the  bar  by  name ;  secondly, 
r.  Kinnersley,  1  Str.  193  ;  R.  v.  Scott,    reading  the  indictment  to  him  ;  thirdly, 
3  Burr,  1262 ;  R.  v.  Cooke,  5  B.  &  G.    asking  him  whether  he  be  gailty  or 
538 ;  R.  V.  Kendrick,  5  Ad.  k  E.  49 ;  R.    not  of  the  offence  charged. 
V.  Ahearne,  6  Cox  C.  C.  6 ;  People  v.        *'  It  was  formerly  the  practice  to 
Olcott,  2  Johns.  301 ;  State  V.  Buchanan,    require  the   prisoner  to  hold  up  his 
5  H.  &  J.  317,  500.    The  case  of  Com-    hand,  the  more  completely  to  Identify 
mon wealth  o.  Manson,  2  Ashm.  31,    him  as  the  person  named  in  the  indict- 
holds  otherwise,  but  cites  no  authori-    ment,   but  the  ceremony,  which  was 
ties.     Informations  for  conspiracy  are    never   essentially  necessary,   is    now 
therefore  within  §§  4680,  4685,  Rev.    disused  ;  and  the  ancient  form  of  ask- 
Stat.    When  the  venue  is  changed  for    ing  him  how  he  will  be  tried  is  also 
some  only  of  the  defendants  in  indict-    obsolete.    The  prisoner  is  to  be  brought 
ment  or  information   for  conspiracy,    to  the  bar  without  irons,  shackles,  or 
separate  trials    must   be   had.    The    other  restraint,  unless  there  be  danger 
plaintiff  in  error  was  therefore   pro-    of  escape ;  and  ought  to  be  used  with 
perly  tried  alone    in  the   municipal    all  the  humanity  and  gentleness  which 
oourt.    When  several  are  prosecuted    is   consistent  with  the  nature  of  the 
together  for  crime,  which  one,  or  other    thing,  and  under  no  terror  or  uneasi- 
limited  number  only,  cannot  commit,    ness  other  than  what  proceeds  from  a 
like  conspiracy  or  riot,  and  are  taken    sense  of  his  guilt  or  the  misfortune  of 
and  may  be  brought  to  trial,  and  on    his  present  circumstances.'*  See  supra, 
separate  trials  verdicts  go  against  a    §  540 a;  2  Hawk.  c.  28,  s.  1;  Layer's 
number  incapable  in  law  of  committing    caae,  6  St.  Tr.  230 ;  1  Bast  P.  C.  371. 
the    crime,    judgment    against   those        As  to  English  practice,  see  further 
found  guilty  should  be  suspended  until    Arohbold's  PI.  k  Ev.  17th  ed.  1871,  p. 
the  number  necessary  to  the  crime  are    110.    Supra,  §  408. 
convicted.    Failing  that,  those  against        The  arraignment  may  take  place  im- 
whom  verdicts  have  been  found  should    mediately  on  finding  of  bill.    State  v. 
be  discharged.    When  the  verdicts  are    Chenier,   32    La.  An.   103 ;    State    v. 
found  against  the  number  necessary  to    Shields,  33  La.  An.  410 ;  supra,  §  417. 
the  crime,  then  Judgment  should  go        When  a  case  in  which  the  defendant 
against  them."  is  arraigned    is    removed  to  another 

^  See  supra,  §§  408  et  seq,;  1  Chitty    oourt,  there  is  to  be  no  fresh  arraign- 
C.  L.  351 ;  4  Bl.  Com.  ch.  xzv.    **  The    ment.    Supra,  §  602 ;  Davis  v.  State, 
arraignment  of  prisoners,  against  whom    39  Md.  355. 
true  bills  for  indictable  offences  have      * 
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and  in  this  way  to  determine  identity.  One  or  two  cases,  in  fact, 
are  recorded  in  which,  )on  the  prisoner  thus  rising  and  extending  his 
hand,  peculiarities  were  brought  out  (e.  g>jt^  in  left-handedness) 
touching  the  question  of  identity.  But  in  England  the  form  is  no 
longer  obligatory,^  though  it  is  still  maintained  in  some  parts  of  the 
United  States,  with  the  qualification  that  if  the  defendant  refuses 
to  hold  up  his  hand,  but  confesses  that  he  is  the  person  named,  this 
is  enough. 

§  700.  Wherever  the  duty  to  arraign  is  imperative,  failure  in 

the  performance  of  this  duty  is  fatal,  when  the  record 
amtaQ  ^  shows  the  failure,  in  an  appellate  court,'  though  arraign- 
may  be        ment  may  be  inferred  from  the  averments  that  the  de* 

fendant  was  in  court  and  was  duly  called  on  to  plead.* 
The  arraignment  need  not  be  repeated  after  a  mistrial.^ 

§  701.  Where  there  is  evidence  on  record  of  tiie  defendant's 

presence,  the  reading  to  him  of  th«  demand  of  guilty  or 
may  waive  not  guilty  may  in  some  jurisdictions  be  waived  by  plea,' 
right.  or  by  equivalent  action  on  the  part  of  the  defendant.^ 

1  4  Black.  Com.  323.  That  failure  to  show  arraignment  in  a 

'  R.  V.  Fox,  10  Coz  0.  C.  502 ;  Han-  misdemeanor  is  not  under  U.  S.  stat., 

son  V.  State,  43  Ohio  St.  376 ;  Graeter  §  1025,  ground  to  reTerse,  see  U.  S.  v. 

V.  State,  64  Ind.  159  ;  Griggs  v.  People,  MoUoy,  31  Fed.  Rep.  19. 

31  Mich.  471 ;  Anderson  v.  State,  8  *  SUte  v.  Stewart,  26  8.  C.  125 ; 
Finn.  (Wis.)  367 ;  State  v.  Thompson,  Hayes  v.  State,  58  Qa.  35 ;  Atkins  r. 

32  Minn.  144 ;  State  v.  Yanhook,  88  State,  69  Ga.  595 ;  SUte  v.  Bojd,  38 
Mo.  105 ;  Smith  v.  State,  1  Tex.  Ap.  La.  An.  374 ;  State  o.  Simms,  71  Mo. 
408;   People  v.  Gaines,  52  Cal.  480.  538. 

In  Missouri,  see  State  v.  Saunders,*  53  Whether  arraignment  is  neoeasarj 

Mo.  234.    See,  as  differing  from  text,  has  become  almost  exolusiyelj  a  sub- 

Turpin  v.  State,  80  Ind.  148  ;  People  ject  of  statutory  enactment.    In  Penn- 

V.  Ousterhout,  34  Hun,  261 ;  State  o.  syWania,  by  the  Act  of  January  8, 

Cassaday,  12  Kan.  550 ;  People  v.  Ah  1867,  arraignment  is  only  required  in 

Hop,  1  Idaho,  N.  S.  698.     That   an  cases  triable  exclusively  in  oyer  and 

arraignment  which  was   accidentally  terminer.    In  such  cases  it  is  obliga- 

omitted  at  the  proper  time,  may  be  tory.     Dougherty  v.  Com.,  69  Penn. 

made  after  the  jury  was  sworn  and  St.  286.     It  Is  not  necessary  that  a 

the  Jury  re-sworn,  but  before  the  re-  prisoner   should    be    arraigned   and 

ception    of  evidence,  see   Weaver   v,  plead  at  a  preceding  regular  term  to 

State,  83  Ind.  289.    But  an  order  for  the  special  term  at  which  he  is  tried, 

a    nunc    pro    tunc    arraignment    must  State  v.  Ketchey,  70  N.  0.  621. 

be  made  in  the  defendant's  presence.  *  See  fully  supra,  §  541. 

Baker  v.  State,  39  Ark.  180.  •  Pierson  v.  People,  79  N.  Y.  424 ; 

3  Fitzpatrick  v.  People,  98  111.  259.  People  v.  Osterhout,  41  N.  Y.  261. 
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The  plea  of  guilty  should  be  given  by  the  defendant  person- 
ally.i 

v.  BILL  OF  PARTICULARS. 

§  702.  Wherever  the  indictment  is  so  general  as  to  give  the 
defendant  inadequate  notice  of  the  charge  he  is  ex-  ^^^q]q. 
pected  to  meet,  the  court,  on  his  application,  will  require  dictment  Ib 
the  prosecution  to  furnish  him  with  a  bill  of  particulars  bin  of  par. 
of  the  specific  charge  to  be  pressed,  or  the  evidence  may  be 
intended  to  be  relied  on.*  That  indictments  may  be  thus  reqaired. 
general,  and  yet  in  entire  conformity  with  precedent,  has  been 
heretofore  abundantiy  shown.  It  is  allowable  to  indict  a  man  as  a 
common  barrator,  or  as  a  common  seller  of  intoxicating  liquors,  or 
as  assaulting  a  person  unknown,  or  as  conspiring  with  persons  un- 
known to  cheat  and  defraud  the  prosecutor  by  '^  divers  false  tokens 
and  pretences ;"  and  in  none  of  these  cases  is  the  allegation  of  time 
material,  so  that  the  defendant  is  obliged  to  meet  a  charge  of  an 
oflfence  comparatively  undesignated,  committed  at  a  time  which  is  not 
designated  at  all.  Hence  has  arisen  the  practice  of  requiring,  in 
such  cases,  bills  of  particulars ;  and  the  adoption  of  such  bills, 
instead  of  the  exacting  of  increased  particularity  in  indictments,  is 
productive  of  several  advantages.  It  prevents  much  cumbrous 
special  pleading,  and  consequently  failure  of  justice,  as  no  demurrer 
lies  to  bills  of  particulars.'  And  it  gives  the  defendant,  in  plain, 
unartificial  language,  notice  of  the  charge  he  is  to  meet. 

>  People  V.  McCrorjr,  41  Cal.  459.  "  It  seems  that  the  proper  coarse  is 
Supra,  §§  408  et  aeq.  for  the  defendant  to  apply  to  the  prose- 
As  to  the  Indiana  praotioe  in  respect  outer,  in  the  first  instance,  for  parti- 
te reading  the  indictment  to  the  defen-  culars  of  the  offence ;  and,  if  thejr  are 
dant,  and  the  terms  of  the  arraign-  refused,  to  apply  to  the  court  or  a 
ment,  see  Clare  v.  State,  68  Ind.  17.  Judge,  upon  an  aflldayit  of  that  fact, 

>  Williams  v.  Com.,  91  Penn.  St.  and  that  the  accused  is  unable  to  un- 
493 ;  Goersen  v.  Com.,  99  Penn.  St.  derstand  the  precise  charge  intended. 
388.  As  to  specification  of  place  of  R.  v.  Bootyman,  5  C.  &  P.  300 ;  R.  v, 
nuisance,  see  State  v.  Hill,  13  R.  I.  Hodgson,  3  C.  &  P.  422 ;  R.  v,  Down- 
314.  shire,  4  A.  &  E.  699.    The  application 

*  See  Com.  v,  Davis,  11  Pick.  432.  majr  he  made  to  the  Judge  at  the  as- 

In  People  v.  Davis,  52  Mich.  569,  such  sizes.    R.   v,  Hodgson,   supra,  where 

a  hill  was  granted  on  a  prosecution  for  Vaughn,  B.,  said  he  would,  if  neces- 

adulterj.  sary,  put  off  the  trial  in  order  that 
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§  703.  As  has  been  already  seen,  bills  of  particulars  may  be 
ordered  under  the  usual  general  count  in  conspiracy^^ 
should  be  under  indictments  for  being  a  common  seller  of  liquor,' 
'^^^'  and  under  indictments  for  embezzlement,'  and  for  being 

a  common  barrator  or  common  scold.^  But  it  is  proper,  in  order  to 
justify  the  ordering  by  the  court  of  such  a  bill,  that  the  defendant 
should  make  affidavit  that  he  is,  from  the  generality  of  the  indict- 
ment, unable  to  duly  prepare  himself  for  his  defence. 

§  704.  Of  course  the  same  reasoning  applies  when  the  defendant 

Particulars  ®®*^  ^P'  ^^^  ^^^  ^^  Confession  and  avoidance,  a  defence 
maybe  which  is  substantially  a  new  case.  In  such  instances 
general  («•  ^m  where  the  defence,  to  an  indictment  for  libel 
P^^^*  charging  general  official  misconduct,  is  the  truth  of  the 

charge),  the  defendant  may  be,  on  due  cause  shown,  compelled  to 
state  the  particulars  of  his  defence.' 

^  705.  It  is  said  that  the  allowance  of  bills  of  particulars  is 
within  the  discretion  of  the  presiding  judge,  and  is  not 
subject  of     subject  of  error.'    Tet  whenever  a  bill  of  particulars  is 
^"^^'  a  substitute  for  special  averments  in  an  indictment, 

error  should  be  entertained.  The  same  right  of  exception  allowed 
to  the  defendant  in  the  one  case  should  be  allowed,  unless  there  be 
a  statutory  impediment,  in  the  other.  The  appellate  court  should 
have  the  power  of  determining  whether  there  is  enough  filed  against 
the  defendant  to  put  him  on  his  trial. 

particulars  might  be  delivered.      In  >  Supra,  §  157 ;  Whart.  Crim.  Law, 

barratry,  however,  it  seems  to  be  ne-  9th  ed.  §  1386. 

cessary  to  give  particulars  without  any  *  State  r.  Bacon,  41  Vt.  626 ;  Com. 

demand.    1  Curw.  Hawk.  476,  s.  13.  r.  Qiles,  1  Graj,  466 ;  Com.  v.  Wood,  4 

'*  If  particulars  have  been  delivered,  Qrajr,  11. 

tl)e  prosecutor  will  not  be  allowed  to  '  R.  v.  Bootjman,  6  C.  &  P.  301 ;  R. 

go  into  other  charges  than  those  con-  v,  Hogdson,  3  C.  &  P.  422 ;   State  p. 

tained  therein.     If  particulars  have  Cushing,  11  R.  I.  314 ;  Whart.  Crim. 

been    ordered,  but   not  delivered,   it  Law,  9th  ed.  §  1048. 

seems  that  the  prosecutor  canuot  be  *  R.  v.   Urljn,   2  Saund  R.  (Wil- 

preclnded    from   giving    evidence  on  llama's  ed.)  308. 

that  account.    R.  v.  Esdaile,  1  F.  &  F.  *  Com.  v.  Snelling,  15  Pick.  322. 

213-227.    The  proper  course  is  to  ap-  <  Com  v.  Qiles,  1  Gray,  466 ;  Com. 

ply  to  put  off  the  trial.'*    Rose.  Cr.  r.  Wood,  4   Gray,    11 ;    Gardner  v. 

£v.  p.  192.  Gardner,  2  Gray,  434 ;   Harrington  v. 

Harrington,  107  Mass.  329. 
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VI.   DBBftTRRER  TO  BVIDENOE. 

§  706.  In  seyeral  of  the  United  States  it  has  been  held,  as  has 
been  seen,  that  the  defendant  may  demur  to  the  evi- 
dence ;  though  II? hen  this  is  done,  the  prosecution  is  not  ^^J^^ 
compelled  to  join  in  the  demurrer,  but  may,  at  its  elec-  brings  up 
tion,  go  to  the  jury.^    In  Massachusetts,  the  court,  when 
there  is  no  evidence  to  convict,  will  take  the  case  from  the  jury  ;^ 
and  in  New  York,  under  similar  circumstances,  the  court  advises 
and  virtually  directs  an  acquittal.'    Unless  there  be  statutes  pro- 
hibiting this  course,  this  is  a  necessary  prerogative  of  the  judge 
trying  the  case.^ 

Vn.   VIBW  OF  PRBMIBES. 

• 

§  707.  The  practice  which  obtains  in  civil  suits,  of  permitting, 
when  authorized  by  local  statute,  the  jury  to  visit  the 
scene  of  the  res  gestae^  is  adopted  in  criminal  issues  be  dir^ted 
whenever  such  a  visit  appears  to  the  court  important  for  *o  premises 
the  elucidation  of  the  evidence.'    The  visit,  however,  essaryto 
should  be  jealously  guarded,  so  as  to  exclude  interfer- 
ence by  or  conversation  with  third  parties,'  and  should  be  made 
under   sworn  officers.^    Such  view  may  be    granted    after  the 

1  Sapra,  §  407.  In  Bostook  v.  State,  61  Ga.  635,  it 

>  Com.  p.  Fitohbnrg  R.  B.,  10  Allen,  was  held  error  for  the  trial  court  to  ask 

189.  the  defendant's  oonnsel  whether  he  ob- 

*  People  o.  Bennet,  49  N.  T.  137;  Jeoted  to  the  jarj  viewing  the  premises, 
People  V.  Harris,  1  Edm.  Sel.  Ca.  453.  and  then,  on  a  negative  answer,  send- 
See  fally  infra,  §  812.  ing  them  to  the  view. 

«  Infra,  $  812.  In  Chnte  v.  State,  19  Minn.  271,  the 

*  State  V.  Lewis,  14  Mo.  Ap.  197;  court  below  charged  the  Jnry  as  fol- 
Batewell,  J.  See  Massachusetts  Qen.  lows :  *'  You  must  weigh  the  evidence 
Stat.  o.  172,  §  9  ;  and  5  Cush.  298  ;  given  in  court,  coupled  with  jour  own 
see  Chute  o.  State,  19  Minn.  271.  examination,  and  if  you  are  satisfied 

*  People  V.  Green,  53  Cal.  60.  therefrom,  beyond  a  reasonable  doubt, 
f  See  36  Cent.  Law  Jour.  436.  In  what    that  the  building  is  a  nuisance,  and 

cases  views  can  be  granted,  see  Whart.  dangerous  to  the  public,  you  should  so 

Crim.  Ev.  §  312 ;  R.  v.  Martin,  L.  R.  1  find."  The  Supreme  Court  said  :  *'  De- 

C.  C.  378 ;  R.  v.  McNamara,  14  Cox  fondant's  exception  to  this  instruction 

C.  C.  229  ;  State  v.  Enapp,  45  N.  H.  was,  we  think,  well  taken.    We  think 

148 ;  Ruloff  V.  People,  18  N.  Y.  179 ;  the  court  below  misconceived  the  pro- 

Bastwood  V.  People,  3  Parker  C.  R.  25  ;  per  purpose  of  a  view  by  a  jury.    The 

Fleming  v.  State,  11  Ind.  234 — ^a  case  view  is  not  allowed  for  the  purpose  of 

of  arson.  furnishing  evidence  upon  which  a  ver- 
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^udge  has  summed  up  the  case.^  But  where  only  a  part  of  the  jury 
visited  the  premises,  and  this,  after  the  case  was  coxumitted  to  the 
jury  for  their  final  deliberation,  this  was  held  ground  for  new  trial.' 
The  visit,  also,  must  be  made  under  the  supervision  of  officers  ap- 
pointed by  the  court,'  duly  swom,^  and  in  the  presence  of  the 
accused,  who  is  entitled  to  have  all  evidence  received  by  the  jury 
taken  in  his  presence,'  though  a  refusal  to  attend  by  the  defendant, 
he  being  duly  requested  and  empowered  to  do  so,  may  not  vitiate 
the  proceedings.'  But  during  the  view  no  stranger  is  permitted  to 
talk  with  the  jury,^  nor  can  anything  in  the  way  of  oral  evidence  be 
received.' 

Vin.  CHARGE  OF  COURT. 

§  708.  Several  branches  of  this  subject  are  elsewhere  distinc- 
tively considered.  It  has  been  shown  that  the  admissi- 
of  law  for  bility  of  evidence  is  exclusively  for  the  court ;'  that  it  is 
t  e  court.  ^^^  ^YiQ  court  alone  to  determine  when  there  shall  be  a 
severance  of  defendants  on  trial  ;^'  that  the  court  is  to  judge  of  the 
validity  of  challenges ;"  that  it  is  the  duty  of  the  court,  in  case  any 
material  charge  of  the  indictment  is  not  supported  in  law,  so  to 

diet  is  to  be  found,  but  for  the  purpose  v.  State,  105  Ind.  289 ;  State  v.  Adams, 

of  enabling  the  jury  better  to  under-  20  Kaus.  311. 

stand  and  apply  the  evidence  which  is  Counsel  are  not  allowed  to  address 

given  in  court.  Ck>m.  v.  Knapp,  9  Pick,  the  Jury  when  on  the  view,  Sasse  v. 

515."    As  to  irregular  views,  see  in-  State,  68  Wis.  530.  In  State  v.  Ah  Lee, 

fra,  §  836.  8  Or.  214,  it  was  held  not  error  to  direct 

1  B.  o.  Martin,  Law  Rep.  ICC.  a  view  without  providing  for  the  pres- 

378.  ence  of  the  defendant  or  his  oounseL 

>  Ruloif  V.  People,  18  N.  N.  Y.  (4  E.  That  defendant  may  waive  his  right, 

P.  Smith)  179 ;  Eastwood  v.  People,  3  see  State  v.  Congdon,  14  R.  I.  606. 

Hark.  C.  R.  25.  •  State  v.  Bunell,  58  N.  H.  267; 

s  Patchlnv.  Brooklyn,  2  Wend.  377.  Shular  v.  State,   105  Ind.  289;   see 

See  infra,  §  836.  State  t;.  BuaseU,  59  N.  H.  65.    That  in 

^  People  V.  Queen,  53  Cal.  60.  such  oases  a  waiver  is  presumed,  see 

'  SUte  V.  Bertin,  24  La.  An.  46 ;  SUte  v,  Congdon,  14  R.  I.  606. 

^  State  V,  Sanders,  68  Mo.  202 ;   Rnther-  "^  People  v.  Qreen,  53  Cal.  60. 

ford  V.  Com.,  78  Ky.   639;  State  v,  >  Hay  ward  v.  Enapp,  22  Minn.  5; 

Graham,  74  N.  C.  646  ;  Smith  v.  State,  Sasse  v.  SUte,  68  Wis.  530 ;  People  v. 

42  Tex.  444 ;  Benton  v.  State,  30  Ark.  Qreen,  53  Cal.  60 ;  State  v.  Lopes,  IS 

828  ;  Carroll  v.  SUte,  5  Neb.  31 ;  Peo-  Nev.  407. 

pie  V.  Bush,  68  Cal.  622  ;  People  v.  •  Whart.  Crim.  Ev.  §§  23  «( teg. 

Lowry,  70  Cal.  193 ;    aff.   People  v,  »  Supra,  §  309. 

Bush,  68  Cal.  622 ;  though  see  Shular  u  Supra,  §§  583  et  »eq. 
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tell  the  jnrjj  directing  an  acquittal,  and,  in  case  of  a  conviction,  to 
give  a  new  trial  ;^  and,  in  fine,  that  all  matters  of  law  belong  ex- 
clusively to  the  court,  and  that  unless  there  are  local  statutory  or 
constitutional  provisions  to  the  contrary,  the  jury  is  bound  to  take 
the  law  from  the  court.^ 

§  709.  But  here  comes  up  the  question,  in  what  way  the  views 
of  the  court  as  to  the  law  are  to  be  made  known.  At  Defendant 
common  law,  and  by  the  practice,  until  a  recent  period,  J^^^J*^^* 
of  England  and  of  the  United  States,  no  bill  of  excep-  statement 
tions  could  be  taken  in  criminal  cases,  and  there  could  ^  ^' 
be  no  writ  of  error,  except  to  so  much  of  the  case  as  was  on 
record.  No  provisions  existed  for  filing  the  charge  of  the  court, 
or  for  requiring  the  court  to  charge  on  particular  points,  or  for 
eliciting  the  opinion  of  the  court  either  in  the  affirmative  or  neg- 
ative of  a  particular  proposition.  The  only  way  in  which  the 
law  expressed  on  a  trial  could  be  overhauled  was  by  a  motion  for  a 
new  trial ;  and  on  such  a  motion  the  parties  had  to  depend,  as  to 
what  had  taken  place,  upon  the  recollection  and  notes  of  the  judge 
trying  the  case.  This  is  still  the  usage  in  England,  as  well  as 
in  several  of  the  United  States ;  and  this  will  account  for  the 
meagreness  of  the  judicial  literature  of  this  branch  of  the  law. 
This  much,  however,  is  clear.  The  law  is  to  come  from  the  court, 
and  the  court  is  bound  to  give  the  law.  And  it  has  been  repeatedly 
declared  that  the  defendant  has  a  right  to  a  full  statement  of  the 
law  from  the  judge ;  and  that  a  neglect  to  give  such  full  statement, 
when  the  jury  consequently  fall  into  error,  is  sufficient  reason  for 
reversal.'    Where,  under  statute,  points  are  given  to  him  by  coun- 

1  Infra,  §§  805,  812,  813.  699 ;  Cos  v.  State,  32  Ga.  615 ;  Farris 

'  See  as  to  provinoe  of  oonrt,  artiole  v.  State  35  Ga.  241 ;  Aaron  v.  State,  39 

in  8  Sonth.  Law  Rer.  (N.  S.)  401.  Ala.  684 ;  Armstead  v.  State,  43  Ala. 

*  Infra,  §  796 ;  SUte  v,  McDonnell,  340 ;  Clements  v.  State,  50  Ala.  117 ; 

32  Vt.  491 ;   People  v.  Rego,  43  Hun,  Woodbnrj  v.  State,  69  Ala.  12 ;  State 

127 ;  Longneoker  v.  SUte,  22'  Ind.  247 ;  Daabert,  42  Mo.  242 ;  State  v.  Mitchell, 

State  V,  Braintree,  25  Iowa,  572 ;  SUte  64  Mo.  191. 

V.  Meshek,  51  Iowa,  308 ;  State  v,  Gljn-        In  Pennsylvania,  it  is  not  usual  for 

don,  51  Iowa,  463 ;  People  v,  Dunn,  1  the  Commonwealth  to  give  points  to 

Idaho,  75;  Lancaster  v.  State,  3  Cold,  the  court.    Murraj  v.  Com.,  79  Penn. 

339;    Phipps  v.  State,  3  Cold.  344;  St.  311.    See,  generally,  SUte  v.  Carl- 

Stradj  p.  SUte,  5  Cold.  300 ;  Souej  v,  ton,  48  Vt.  636 ;  Com.  v.  Pemberton, 

State,  13  Lea,  472 ;  SUte  v.  Hendricks,  118  Mass.  36 ;  Meyers  v.  Com.,  83  Penn. 

32  Kao.  559 ;  Hinoh  v.  SUte,  25  Oa.  St.  131 ;  Roach  v.  People,  77  111.  25 ; 
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sel  to  charge,  he  must,  if  he  affirms  those  points,  state  them  specifi- 
cally, and  it  is  error  to  fail  so  to  do.^     And  so  to  leave  an  inference 
of  fact  to  the  jury,  as  a  rule  of  law^  is  error,'  and  so  to  leave  to  the 
jury  a  question  as  to  which  there  is  no  evidence,'  and  so  to  give 
undue  and  unfair  prominence  to  a  particular  side  of  the  case.^ 
§  710.  Of  the  fidelity  thus  exacted  in  the  discharge  of  this  par- 
ticular duty  repeated  illustrations  are  given  in  a  succeed- 
Uothcj^     ing  chapter.'    As  is  there  shown,  any  misdirecdon  hy 
for  Dew        the  court,  in  point  of  law,  on  matters  material  to  the 
issue,  is  a  ground  for  a  new  trial ;  nor  is  such  misdirec- 
tion, unless  expressly  recalled,'  or  unlikely  to  prejudice,  cured  by 
subsequent  contradictory  instructions,'  nor  by  the  fact  that  the 
jury  founded  their  verdict  mainly  on  distinct  grounds.' 

§  711.  Unless  there  are  conflicting  statutory  provi- 
gT^ie"*^  sions,'  the  judge  is  entitled  to  giv^  his  opinion  on  the 
opinion  on    evidence,  commenting  as  much  thereon  as  he  deems  con- 

the  evl-  ° 

dence.         duoive  to  the  interests  of  justice  ;^'  and  he  may  also  state 

Roman  v.  State,  41  Wis.  312 ;  State  v.  N.  J.  L.  870 ;  SUte  v.  Carter,  76  N.  C. 

LaateDBchlager,   22    Minn.    514;    Ed-  20;    Goldsmith  r.  SUte,  63  Qa.  85. 

wards  v.  State,  53  Ga.  428 ;  Cicero  v.  *  Campbell  v.  People,  109  Ell.  565. 

State,  54  Ga.  156 ;  Moodj  v.  SUte,  54  *  Infra,  §§  793  etuq.;  see  People  v. 

Ga.  660 ;  Habersham  v.  State,  56  Ga.  Biggins,  65  Cal.  564. 

61 ;  MoBeth  v.  SUte,  50  Mias.  81 ;  SUte  *  SUte   v.    Morris,    47  Conn.  546 ; 

9.  Foster,  61  Mo.  549 ;  Bethel  r.  Com.,  SUte  o.  Williams,  69  Mo.  110 ;  Nelson 

80  Ky.  526 ;  Clare  v.   People,   9  Col.  v.  SUte,  61  Miss.  212 ;  Smorr  v.  SUte, 

122 ;   Hudson  v.   SUto,   40  Tex.   12 ;  88  Ind.  504. 

Pefferling  v.  SUte,  40  Tex.  487  ;  Talia-  '  Murray  v.    People,   79    Penn  St, 

ferro  v.  SUte,  40  Tex.  523;    Cole  v.  311;  Rice  v.  Com.,  100  Penn.  St.  28; 

SUte,  40  Tex.  147 ;   Ferrell  v.  SUte,  SUU  v.  Hopper,  71  Mo.  425 ;  SUte  v. 

43  Tex.  523 ;  Cady  v.  SUte,  4  Tex.  Ap.  Hartsell,  58  Iowa,  520;    McDoagal  v. 

238 ;  Coffee  v.  State,  5  Tex.  Ap.  545.  SUte,  88  Ind.  24;  People  v,  Valencia, 

In  Virginia  it  is  not  the  practice  for  43  Cal.  553. 

the  trial  Judge  to  charge  the  law  except  *  Infra,  §  793. 

on  the  pointo  requested.     Dejametto  *  Infra,  §  798;  see  WhiU  v.  State, 

p.  Com.,  75  Va.  867.  19  Tex.  Ap.  343. 

In  SUto  V.  Mahly,  68  Mo.  315,  it  is  »  Infra,   §   798.     Contra,  in   nUnois 

held  to  be  the  duty  of  the  court,  in  by  sUtuto,  Weyrich  p.  People,  89  III. 

cases  of  cruel  homicide,  to  charge  that  90 ;  so  in  W.  Virginia,  SUto  v.  Thomp- 

the  offence  is  murder  in  the  first  de-  son,  21  W.  Va.  741 ;  SUto  v.  Sutfin, 

gree.  22  W.  Va.  771 ;  so  in  North  Carolina, 

*  1  Stato  V.  Roe,  16  Vroom,  49.  by  sUtuto,  SUto  o.  Locke,  77  N.  C. 

>  Infra,  §  798.  480;   SUto  v.  Daney,  78  N.  C.  437; 

*  Infra,  §  794 ;    Smith  v.  SUto,  41  though  see  SUto  v.  Boon,  80  N.  C.  461 ; 
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the  presumptions  of  law  to  which  the  evidence  gives  rise.^  He 
is  not,  however,  required  to  give  his  opinion  as  to  whether  certain 
facts  are  proved,^  and  when  there  is  a  conflict  of  fact,  he  has  no 
right  to  adjudicate  on  such  conflict,  and  thus  take  it  from  the  jury;' 

nor  has  he  a  right  to  throw  an  unfair  discredit  on  a  legitimate 
defence,  (^.^.,  alibi,  or  good  character)  ;^  nor  unfairly  to  discrimi- 
nate between  special  witnesses  f  nor  unfairly  to  present  the  strong 

and  BQoh  oommenta,  also,  are  forbidden  tentioii  d  the  Jury  to  the   x»eonliar 

by  statute  in  Missoari,  State  v.  Mnnson,  character  of  the  crime  for  which  the 

76  Mo.  109 ;  and  in  Indiana,  Pancake  r.  accused  was  on  trial,  and  to  remind 

State,  81  Ind.  93;  Moore  t;.  State,  86  them  of  the  duty  thej  had  to  perform." 

Ind.  90 ;  so  as  to  California,  People  v.  "  Whether  there  be  any  evidence  or 

Ah.  Sing,  59  tal.  400.  not  is  a  question  for  the  Judge ;  whether 

In  U.  S.  V.  Reynolds,  98  U.  S.  145,  it  is  sufficient  evidence  is  a  question 

exception  was  taken  to  the  following  for  the  Jury."    Qriffln  v.  State,  76  ^la. 

clause  of  the  charge  of  the  trial  Judge:  32,  citing  1  Green.  Bv.  §  49;    8.  P., 

'*  I  think  it  not  improper,  in  the  dia-  State  v.  Atkinson,  75  N.  C.  519. 

charge  of  your  duties  in  this  case,  that  >  Infra,  §  794. 

you  should  consider  what  are  to  be  >  Com.  v.  Broadbeck,  124  Mass.  319  ; 

the  consequences  to  the  innocent  vie-  People  i;.  Jones,  24  Mich.  216 ;  People 

tims  of  this  delusion.    As  this  contest  v.  Messersmith,  61  Cal.  246. 

goes  on  they  multiply,  and  there  are  '  Watson  v.  People,  64  Barb.  130.    ' 

pure-minded  women  and  there  are  in-  Infra,  §  794-798 ;   State  v.  Byers,  80 

nocent  children — innocent  in  a  sense  N.  C.  426 ;   Hughes  v.  State,  75  Ala. 

even  beyond  the  degree  of  the  in  no-  31 ;  Scott  v.  State,  64  Ind.  600 ;  People 

oence  of  childhood  itself.    These  are  v.  Arnold,  40  Mich.  710. 

to  be  the  sufferers ;  and  as  Jurors  fail  ^  Whart.   Crim.   Ev.  §   333 ;  infra, 

to  do  their  duty,  and  as  these  cases  §794;  U.  S.  v.Qunnell,  5Mackey,  196; 

come  up  in  the    Territory  of   Utah,  People  r.  Clements,  42  Hun,  353 ;  Tur- 

Just  so  do  these  victims  multiply  and  ner  v.  Com.,  86  Penn.  St.  54 ;  Albin  v. 

spread  themselves  over  the  land."  State,   63  Ind.   599  ;   Davis  v.   State, 

It  was  held  by  the  Supreme  Court,  5  Baxt.  612 ;  State  v.  Byers,  80  N.  C. 

Waite,  C.  J.,  giving  the  opinion  that  426 ;  Hoge  v.  People,  117  111.  35  ;  Nelms 

this  was  no  error.     While  every  ap-  v.  State,  58  Miss.  362 ;  State  v.  Lewis, 

peal  of  the  court,  so  it  was   ruled,  69  Mo.  92 ;  Long  v.  State,  11  Tex.  A  p. 

"  to  the  passions  or  the  prejudices  of  a  381 ;  Ayres  v.  State,  21  Tex.  Ap.  368 ; 

Jury  should  be  promptly  rebuked,  and  Bond    v.    State,    23    Tex.    Ap.    180 ; 

while  it  is  the  imperative  duty  of  every  People  v.  Malaspina,  57  Cal.  628.    See, 

reviewing   court    to    take    care    that  however,  Reynolds  t;.  U.  S.,  98  U.  S. 

wrong  is  not  done  in  this  way,  we  see  145,  as  cited  above, 

no  Just  cause  for   complaint  in   this  '  Huge  v.  People,  117  III.  35  ;  People 

case.    Congress,  in  1862,  12  Stat.  501,  v.  Lyons,  49  Miss.   78 ;    Landrum  v, 

saw  fit  to  make  bigamy  a  crime  in  the  State,  63  Miss.  107 ;  Owens  v.  StatCi 

territories.    This  was  done  because  of  63  Miss.  450 ;  Boyd  v.  State,  16  Lea, 

the  evil  consequences  that  were  sup-  148 ;  Smith  w.  State,  22  Tex.  Ap.  196 ; 

posed  to  flow  from  plural  marriages.  Maines  v.  State,  23  Tex.  Ap.  568. 

All  the  court  did  was  to  call  the  at-  491 
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features  of  the  prosecation  ignoring  those  of  the  defence  ;^  nor  to 
treat  inferences  of  fact  as  if  they  were  presumptions  of  law.' 
Whether  he  can  absolutely  direct  an  acqmttal  or  conviction  is  else- 
where considered.* 

§  712.  When  statutory  provisions  exist  requiring  the  judge  at 
nid  priui  to  give  his  opinion  affirming  or  negativing 
reqaired,  particular  propositions,  these  provisions  must  be  stricdy 
ttDct  an^  followed,  nor  is  it  permissible  for  him  to  evade  this  duty 
Bwers  to  by  merely  general  statements  of  the  law  ;*  nor  by  state- 
ments which,  though  theoretically  accurate,  may  mislead.' 
He  is  not  bound,  it  is  true,  to  expatiate  on  abstract  and  irrelevant 
themes,*  though  these  were  correctly  propounded  to  him  by  coun- 
sel ;^  nor  is  he  forced  to  adopt  the  language  in  which  counsel  may 
couch  instructions  prayed  for,  but  may  recast  the  propositions,  and 
submit  them  in  his  own  terms  ;^  nor  is  he,  when  an  instruction  asked 
for  is  partly  correct  and  partly  erroneous,  bound  either  to  affirm  or 

1  Ooerson  v.  Com.  99  Penn.  St.  388 ;  371 ;  Parrlsh  v.  State,  14  Neb.  60 ;  Mo- 
see  Jackson  v.  State,  69  Ala.  242.  Coy  v.  SUte,  15  Qa.  205 ;  Bird  v.  State, 

<  Infra,  §  794 ;  People  v,  Carrillo,  70  55  Ga.  317 ;  King  «.  State,  71  Ala.  712 ; 

Cal.  643.  State  v.  Ware,  62  Mo.  597 ;  State  r. 

*  Infra,  §  812  ;  supra,  §  706.  Glass,  5  Oregon,  73  ;  People  v.  Walsh, 

^  SUte  v.  Christmas,  6  Jones  N.  C.  43  Cal.  447 ;  Wilson  o.  SUte,  3  Heisk. 

471 ;  Terry  v.  State,  17  Ga.  204.    See  278 ;  Harris  v.  State,  34  Ark.  469 ;  and 

Cook  t;.  Brown,  39  Me.  443 ;  Foster  v.  see  Garliok  v.  State,  79  Ala.  265 ;  Hnm- 

People,  50  N.  T.  598 ;  State  v.  Jones,  bree  v.  State,    81    Ala.   67 ;   State  r. 

52  Iowa,  284;   People  v.  Sanford,  43  Ricalfi,  35  La.  An.  770;  State  o.  Ham- 

Cal.  29  ;  Dixon  v.  State,  13  Fla.  631,  ilton,  Id.  1043. 

636;  Palmore  v.  State,  29  Ark.  248;        >  State   v.  Williams,  76   Me.    480; 

see  State  v.  Melton,  37  La.  An.  82;  Pistorios  v.  Com.,  84  Penn.  St.  158; 

Heath  v.  State,  7  Tex.  Ap.  464 ;  Myers  Long  v.  State,  12  Ga.  293 ;  Dougherty 

V,  State,  9  Tex.  Ap.  157 ;  Soott  t*.  State,  v.  People,  1  Col.  514 ;  Boles  v,  Sute,  9 

10  Tex.  Ap.  112 ;  Irvine  v.  State,  20  S.  &  Mar.  284 ;  Mask  v.  State,  36  Miss. 

Tex.  Ap.  12 ;   Riley  v.  State,  20  Tex.  77 ;  Wilson  o.  State,  2  Scam.  226 ;  State 

Ap.  100.  V,  Wilson,  8  Iowa,  407 ;  Ulrioh  v.  Peo- 

s  State  V.  Grear,  28  Minn.  426.  pie,  39  Mich.  245 ;  Casper  r.  SUte,  47 

6  Jones  V,  People,  6  Col.  452.  Wis.  535  ;  People  p.  Marble,  38  Mich. 

7  Infra,  §  797 ;  State  v.  Pike,  65  Me.  117  ;  Needham  v.  People,  98  lU.  275 ; 
111 ;  State  v.  McDonald,  65  Me.  465  ;  Devlin  v.  People,  104  111.  504 ;  SUte  r. 
State  t;.  Wilkinson,  76  Me.  317  ;  People  Shaw,  4  Jones  N.  C.  Law,  440 ;  SUte  r. 
V.  Cunningham,  1  Denio,  524  ;  People  Wissmark,  36  Mo.  592 ;  State  v.  Schla- 
V.  Jones,  24  Mich.  216 ;  Lewis  v.  SUte,  gel,  19  Iowa,  169  ;  People  v.  Cleveland, 
4  Ham.  389 ;  Tabler  tu  SUte,  34  Ohio  49  Cal.  578 ;  People  v.  H<^pe,  62  CaL 
St.  127;  Honeyoutt  v.  State,  8  Baxt.  291. 
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repudiate  it  as  a  whole ;  but,  as  has  been  seen,  he  may  restate, 
unless  precluded  by  statute,  the  law  in  his  own  terms.^    Nor  is  he 
bound  to  leave  to  the  jury  a  point  incidentally  made  on  the  trial,  if 
his  attention  be  not  specifically  called  to  it  by  a  prayer  for  instruc- 
tions, and  if  he  substantially  covers  the  whole  case  in  his  charge.* 
§  713.  It  is  error  for  the  judge,  unless  there  be  an  entire  absence 
of  evidence  to  prove  a  particular  grade  of  murder,  to  ^rror  for 
exclude  such  grade  from  the  consideration  of  the  jury.*  ^^^^^ 
But  it  is  not  error  for  him  to  express  his  opinion  as  to  point  from 

,  %    m    Jury  unless 

the  grade  of  the  offence  reached  by  the  case,  provided  there  is  no 
the  question  of  grade  properly  arises  ;^  though  the  omission 
or  refusal  of  the  court  to  charge  the  jury  upon  a  grade  of  homicide 
not  authorisEed  by  the  pleadings  and  proof  is  not  error.*    But  it  is 
error  to  refuse  to  define  the  degrees  when  required,  and  the  case 
invokes  such  definition.* 

§  714.  It  must,  however,  be  kept  in  mind  that  all  communications 
from  judge  to  jury  must  be  made  in  open  court,  and  in  q^^^ 
presence  of  the  parties.    If  any  statements,  material  to  must  be  in 

*  *  •  •  open  court 

the  issue,  be  made  by  the  judge  to  the  jury,  m  the   and  before 
absence  of  the  defendant  and  his  counsel,  and  to  the  ^    ^' 
defendant's  prejudice,^  they  will  be  ground  for  a  new  trial  or  re- 
versal.*   And  it  is  error  for  the  judge  to  alter  his  charge  after  the 

1  See  State  o.  Benner,  51  Me.  267 ;  State,  47  Miss.  318.    See  Lane  v.  Com., 

Com.  V.  CoBtley,  118  Mass.  1 ;  Eeithler  59  Peon.  St.  371.    As  to  taking  a  case 

V.  State,  10  S.  k  Mar.  192 ;  State  o.  absolutely  from  Jury,  see  infra,  §  812. 

Stonum,  62  Mo.  596 ;  Kenned j  v.  People,  *  Johnston  v.  Com.,  85  Penn.  St.  54 ; 

40  III.  488 ;  SUte  v.  Downer,  21  Wis.  but  see  SUte  v.  Dixon,  75  N.  C.  275. 

275 ;  SUte   v.  Wilson,  8   Iowa,  407 ;  That  such  is  his  duty,  unless  forbidden 

Stanton  v.  State,  1^  Ark.  318 ;  Dixon  by  sUtute,  see  Mahly  o.  State,  68  Mo. 

V.  SUte,  13  Fla.  636 ;  People  v.  Silvera,  315. 

59  Cal.  592.  s  Choice  v.  State,  31  Ga.  424 ;  Wil- 

s  Infra,  §  794;  Com.  v.  Costlej,  118  -liams  v.  SUte,  3  Heisk.  376. 

Mass.  1 ;  State  v.  O'Neal,  7  Ired.  251 ;  •  Ibid. ;  Wynne  r.  State,  56  Ga.  113 ; 

Dave  V.  SUte,  22  Ala.  23 ;  McKleroy  v,  SUte  v.  Burnside,  37  Mo.  343 ;  State  v. 

State,  77  Ala.  95 ;  Davis  v.  State,  14  Wyatt,  50  Mo.  i09^ 

Tex.  Ap.  645.    A  statute  requiring  a  ^  That  this  is  a  requisite,  see  Doyle 

charge  to  be  in  writing  must  be  strictly  v.  U.  S.,  10  Fed.  Rep.  269;  11  Biss. 

followed.    Smurr  r.  State,  88  Ind.  504.  106. 

*  McNevins  v.  People,  61  Barb.  307 ;  "  Infra,  §  830.   See  Roberto  v.  People, 

Burdick  r.  People,  58  Barb.  51 ;  Adams  111  111.  340. 
V,  SUto,  29  Ohio  St.  412 ;  Harris  v. 
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jary  has  retired,  unless  in  open  court,  in  the  presence  of  the  parties, 

in  explanation  of  mistake.^ 

Other  points  relating  to  this  topic  will  be  hereafter  discussed.' 
§  715.  When  a  statute  requires  a  charge  to  be  in  writing  when 

When  Btat-    <l®l^^^i*^d,  and  to  be  filed  as  delivered,  the  entire  chai^ 

ute  re-         as  filed  must  be  in  writing.    An  omission  on  the  part  of 

Q1lfr68  ,  , 

muBt  be  the  court  to  comply  with  this  requisite  is  fatal ;  nor  is 
written.  ^j^^  defect  supplied  by  reading  to  the  jury  part  of  a 
printed  book,  and  noting  the  reference  to  such  book  on  the  charge 
as  filed.'  But  where  the  statute  only  requires  that  the  charge  when 
made  should  be  in  writing,  the  court  may  read  extracts  from  printed 
volumes  without  first  copying  tiiem.^  It  has  been  held,  however, 
too  late  to  put  the  charge  in  writing  after  it  is  delivered ;'  though 
the  defendant  may  on  trial  waive  the  right  to  have  the  charge  pre- 
written.* 

1  Gross  V.  State,  40  Tex.  520.    See  quote  from  Wharton,  and  read  the  pai- 

Hulse  r.  State,  35  Ohio  St.  421.  sage  from  the  book.    He  sajs  he  ooald 

*  Infra,  $$  795  et  aeg.  see  no  differenoe  between  reading  from 

*  Hopt  V,  People,  104  U.  8.  631.   See  the  printed   pages  of  Wharton   and 
Stephenson  v.  State,  110  Ind.  358.  copying  and  reading   the  copy.    Nor 

*  State  V,  Thomas,  34  La.  An.  1084.  can  we." 

In  this  ease  Manning,  J.,  in  the  Supreme  <  People  v.  Ah  Fong,  12  Cal.  345; 

Conrt,   said:    **The  jadge  wrote  his  People  p.  Gertrude,  1  Arii.  74. 

charge  as  requested,  and  read  frx>m  the  *  People  v.  Duffield,  1  Aris.  59 
manuscript,  but  he  had  occasion  to 
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CHAPTER  XIV. 


CONDUCT  OF  JURY. 


I.  SWEABTNG. 

Jury  must  appear  to  have  been 
sworn,  §  716. 

n.    CONDUOT      DUBINO     TbIAL  ;        AD- 
JOURNMBNT  AKD  I>I80HABOB. 

Misconduct  of  Joiy  is  a  contempt, 
§717. 

Id  England  Juries  may  be  diB- 
chaiged  at  discretion  of  court, 
§718. 

In  this  countiy  separations  and 
discharges  ailowed  in  eases  less 
than  capital,  §  719. 

Otherwise  as  to  capital  cases,  §  720. 

Tampering  with  Jury  to  be  pun- 
ished, §  731. 

Court  can  discharge  Jury  in  cases 
of  surprise,  when  gross  Injustice 
would  otherwise  be  done,  §  722. 

Adjournment  of  court  is  ground 
for  discharge,  §  733. 

And  so  is  sickness  or  eminent  dis- 
qualification of  Juror,  §  724. 

In  non-capital  cases  Juiy  may  be 


dlsehazged  at  discretion  of  court, 
§725. 
Conflict  of  opinion  in  capital  cases, 
§726. 

m.  DBLIBBB1.TI0N8  OF  JUBT. 

Jury  must  be  secluded  during  de- 
liberations, §  727. 

1.  Sufearing  Officer. 

Officer  must  be  duly  sworn,  §  728. 

2.  Communieationt  by  Third  FartUt. 
Illegal  communication  with  Jury 

is  indictable,  §  729. 
Such  communications  ground  for 
new  trial,  §  780. 

3.  Fbod  and  Drink. 

Food  and  drink  may  be  supplied 
to  Jury,  §  731. 

4.  Casting  LqU» 

May  be  ground  for  new  trial,  §  732. 
IV.  CuBiMO  Ibbboularitibs  bt  Con- 

8BNT. 

How  far  consent  will  cure  irregu- 
larities, §  783. 


I.   SWEARING. 

§  716.  It  must  appear  from  the  record  that  the  jury  j^ry  must 
was  duly  sworn,  such  swearing  being  essential  to  em-  ^^yj^^^**^ 
panelling.^ 


>  Carey  v.  State,  76  Ala.  78 ;  Barlow 
V.  State,  37  Ark.  61 ;  Dresch  v.  SUte, 
14  Tex.  Ap.  175.  In  an  Alabama  case 
we  have  the  following : — 

"That  oath  requires  the  Jurors  to 
be  sworn,  not  only  to  well  and  truly 
try  the  issue  Joined  between  the  State 
of  Alabama  and  the  defendant,  but 
also  a  true  verdict  to  render  according 
to  the  evidence.  The  record  in  this  case 
states,    the  Jury  *were   duly   sworn 


sworn. 

to  well  and  truly  try  the  issue  Joined 
between  the  State  of  Alabama  and  the 
defendant,  Joe  Johnson.'  If  it  were 
stated  that  the  Jury  were  duly  sworn 
according  to  law,  it  might,  perhaps,  be 
presumed  they  were  sworn  in  the  form 
required  by  the  statute,  but  as  the 
oath  administered  is  stated  we  cannot 
presume  that  they  were  otherwise 
sworn.  The  oath  stated  leaves  out  an 
essential  and  substantive  part  of  the 
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§  717.  The  jury,  after  being  empanelled,  is  under  the  control  of 
the  court ;   and  it  is  usual  for  the  judge  to  caution  its 

^^T^       members  to  hold  no  conversation  and  receive  no  informi^ 

coi^mpt.  ^^^  ^^^^  regard  to  the  case  on  trial.  Any  miseondact 
in  this  or  other  respects  irill  be  immediately  corrected, 

and  if  necessary  punished,  by  the  court,  which  possesses  plenary 

powers  for  such  a  purpose.^ 

II.   CONDUCT  DURING  TBIAL:    ADJOURNHSNT  AND  DISCHABGE. 

§  718.  **  If  the  trial  is  not  concluded  on  the  same  day  on  which 
it  began,"  it  is  stated  in  the  edition  of  Archbold^s 
Kamly*  Pleading,  published  in  1871,  "the  judge  has  authority 
chanted  at  ^  adjoum  it  from  day  to  day,  without  the  defendant's 
discretion  consent.*  In  such  case  the  jury,  on  a  trial  for  treason 
or  felony,  are  (and  in  all  criminal  cases  may  be}  kept 
together  during  the  night,  under  the  charge  of  officers  of  the  court; 

oath  required  to  be  administered,  to  farther  aa  to  exactness  of  oathy.Com- 

wit :  '  and  a  true  verdiot  render  aooord-  mander  v.  State,  60  Ala.  1. 

ing  to  the  evidence,  so  help  70a  God.'  As  to  form  of  oath,  see,  farther.  State 

Thas  we  see  not  only  an  essential,  bat  v.  Owen,  72  N.  C.  606  ;  State  v*  Pajlw, 

the  most  impressive,  part  of  the  oath  89  N.  G.  539,  where  it  was  held  that  the 

was  omitted:    that  part  that  directs  omission  of  "  so  help  me  God"  was  not 

the  jnrors  to  look  to  God  for  help  in  fatal. 

the  discharge  of  their  important  and  Mere  formal  inaconraeiee  in  the  oath 

solemn  daty — a  daty  in  which  the  life  cannot  be  objected  to  after  the  esse  is 

of  a  human  being  was  involved.    This  closed ;  Smith  v.  State,  63  Ga.  168 ; 

omission  mast  necessarily  render  the  Fitzhngh  v.  State,  13  Lea,  258;  State 

verdict  illegal,  and  insai&cient  to  ]as-  v.  Hargrove,  13  Lea,  178 ;  though  it 

tify  the  fearfol  and  terrible  punishment  is  otherwise  with  sabstantial  defects; 

to  which  the  defendant  is  consigned  State  v.  Davis,  52  Vt.  376. 

by  the  sentence  and  judgment  of  the  The  role  may  be  regarded  as  settled 

court.      Harriman  v.  State,  2  Green  that  if  the  statement ''duly  sworn" is 

(Iowa),  270-283;   Bivens  v.  State,   6  given,  the  oath  will  be  presumed  to  be 

Eng.  455,  465 ;   Jones  v.  State,  5  Ala.  regular,  People  v.  Darr,  61  Cal.  654 ; 

666,  673."— Peck,  C.  J.,  in  Johnson  Anderson  o.  State,  34  Ark.  257;  Hoi' 

V.  State,  47  Ala.  62;   S.  P.,  Allen  v.  land  v.  State,  14  Tex.  Ap.  182.    Inyi^ 

State,  71  Ala.  6  ;  Storey  v.  State,  Ibid,  ginia  it  is  held  that  it  is  not  neoesssiy 

329  ;  Walker  v.  State,  72  Ala.  218.  that  the  form  of  oath  should  appear 

**  Duly  sworn,''  or  '*  sworn  according  on  the  record.    Lawrence  r.  Com.,  30 

to  law,"  however,  is  good,  though  if  Grat.  845. 

there  be  an  erroneous  specification  of  ^  See  infVa,  §§  840  et  m^.,  as  to  mis- 

what  this  consists  in,  this  is  ground  conduct  as  ground  for  new  trial, 

for  reversal.    Peterson  v.  State,  74  Ala*  *  R.  o.  Stone,  6  T.  R.  530 ;    R.  v. 

34 ;  Johnson  v,  SUte,  Ibid.  537.    See  Hardy,  24  St.  Tr.  418. 
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CHAP.  Xiy.]  OONDUOT  OF  JUBY.  [§  719. 

but  in  misdemeanors^  they  are  generally  allowed  to  return  to  their 
homes  for  the  night,  being  charged  not  to  converse  with  any  person 
on  the  subject  of  the  trial.^  Where  the  witnesses  for  the  prosecu- 
tion have  all  been  examined,  the  court  may  order  the  case  to  be 
adjourned,  and  direct  another  trial  to  be  proceeded  with,  in  order 
to  give  time  for  the  production  of  a  thing  essential  to  the  proof 
deposited  at  a  distance.*  And  on  a  trial  for  murder,  before  Maule^ 
J.,  at  York,  December,  1848,  where,  after  the  opening  address  of 
the  counsel,  it  was  discovered  that  in  consequence  of  the  detention 
of  the  railway  train,  the  witnesses  for  the  prosecution  had  not 
arrived  in  the  city,  the  trial  was  adjourned,  the  jury  were  locked 
up,  a  fresh  jury  was  called  into  the  jury  box,  and  another  case  was 
proceeded  with.*  Where  a  juror  was  sworn  in  a  wrong  name,  and 
the  objection  was  taken  before  the  verdict,  the  same  learned  judge, 
at  the  same  assizes,  intimated  that  the  proper  course  was  to  (2i«- 
charge  the  jury,  and  try  the  prisoners  again ;  although  there  being 
in  that  caae  a  second  indictment  against  the  prisoners,  such  a  course 
was  there  not  necessary.^  It  has  been  held  that  the  trial  must  pro- 
ceed, although  in  the  course  of  the  proceedings  it  is  discovered 
that  one  of  the  jurors  is  related  to  the  prisoner  on  trial,  as  that  fact 
was  a  ground  of  challenge.'  Where  a  prisoner,  indicted  for  felony, 
with  whom  the  jury  were  charged,  was  by  sudden  illness  rendered 
incapable  of  remaining  at  the  bar,  the  jury  were  discharged,  and 
the  prisoner,  on  recovering,  was  tried  before  another  jury  ;•  and  in 
a  case  of  misdemeanor,  where  the  prisoner  became  ill  and  was 
carried  out  of  court,  the  judge  discharged  the  jury,  being  of  the 
opinion  that  the  consent  of  his  counsel,  that  the  case  should  proceed 
in  the  absence  of  the  defendant,  was  not,  under  such  circumstances, 
sufficient ;  and  if  a  prisoner  so  taken  ill  recovers  during  the  assizes, 
he  may  be  put  on  his  trial  again — the  proceeding  being,  of  course, 
begun  de  novoy ' 

§  719.  In  this  country,  in  misdemeanors,  the  unquestioned  usage 
is  for  the  jury,  if  the  case  cannot  be  concluded  in  one   . 
session,  to  be  allowed  to  separate,  repairing  for  the  country 
recess  to  their  respective  homes,  cautioned,  however,  not  ib  allowed 

1  See  R.  v.  Kinnear,  2  B.  &  Aid.  462.  <  R.  v.  Wardle,  C.  &  Mar.  ^7. 

>  R.^v.  Wenborn,  6  Jar.  267.  *  R.  v,  Btevenson,  2  Leaoh,  546. 

*  R.  V.  Foster,  3  C.  &  K.  201.  "^  R.  v.  8treek,  2  C.  &  P.  413 ;  Jeryis's 

«  R.  V.  Metoalf,  MS.  Arohbold,  17th  ed.  (1871),  p.  162. 
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§  722.]  PLEADING  AND  PEACTICB.  [CHAP.  XIV. 

in  ca^es        to  communicate  with  others  as  to  the  trial.^    In  felonies. 

less  than 

capital.        while  the  English  practice  is  to  refuse  to  permit  such 
separation  during  recesses,*  in  the  United  States  the  prac- 
tice is  to  permit  such  separation  in  cases  less  than  capital.'    Under 
what  circumstances  the  jury  may  be  discharged  in  consequence  of 
inability  to  agree  upon  a  verdict  has  been  already  considered.^ 
§  720.  As  to  capital  cases,  there  is  great  diversity  of  opinion ;  but 
while  the. weight  of  authority  is  that  such  separation 

Otherwise  ^  •'  * 

astocapi-  should  not  be  permitted,  there  is  a  growing  tendency 
tai  cases,      towards  relaxation  of  this  rule.* 

§  721.  Tampering  with  the  jury  is  not  only  a  misdemeanor,  but 
Tam  rin  ^  contempt.  It  is,  as  will  presently  be  more  fully  seen, 
with  jury  a  misdemeanor  to  submit,  to  jurymen  sworn  in  a  case, 
mariiy  ~  any  information  as  to  the  case  except  with  the  sanction 
punished.  ^£  ^^  court,  in  the  presence  of  both  parties.*  It  is  a 
misdemeanor  in  ff  juryman  knowingly  to  permit  such  communica- 
tions.' The  offence  may  be  punished  by  indictment;  or  summarily, 
by  attachment  and  imprisonment  as  for  a  contempt.'  If  a  verdict 
has  been  attained  by  the  party  in  whose  interest  the  communication 
was  made,  then,  as  will  hereafter  be  fully  seen,  a  new  trial  will  be 
granted.* 

§  722.  Can  a  jury  he  discharged  or  a  juryman,  withdrawn  dur- 
ing the  trial  of  a  ca%e^  if  from  any  unexpected  incident 

Court  can        ,^  ,     ,  ,  t      -t,/    tt 

discharge  the  case  OB  brought  to  a  stand'Still  f  Here  again  we  im- 
cases  of  P^^g^  0^^  topics  clsewhere  abundantly  discussed,  and  as 
surprise,       ^0  which  opinions  of  courts  are  in  irreconcilable  conflict 

when  gross  ^ 

Injustice       First,  it  will  be  remembered,  we  meet  the  constitutional 

would 

otherwise  provision  that  no  man  shall  be  placed  twice  in  jeopardy 
result.  f^^  ^1^^  same  offence ;   and  on  this  the  question  arises 

whether  there  is  any  "jeopardy"  until  the  verdict  of  the  jury  is 

1  Infra,  §§  815-8.  they  say  they   are  unable  to  agree. 

>  Ibid.  Com.  r.  Townsend,  6  AUen,  218. 

8  Infra,  §  818.  »  Infra,  §  819-21. 

*  Supra,  §§  436,  490,  500.     In  Maa-  ^  Infra,  §  960. 

sachusetts  it  is  the  practice  for  the  ^  Infra,  §  729. 

court  to  direct  an  officer,  in  case  the  ^  Infra,  §  956. 

jury  has  not  agreed  after  a   certain  *  See  fully  infra,  §§  823,  83l,83&-7; 

number  of  hours,  to  discharge  them  if  and  see,  as  to  plea  of  onoe  in  Jeojyrdy, 

supra,  §  490. 
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CHAP.  XIV.]  DISCHARGB  OF  JURT.  [§  723. 

given.^  Next,  as  to  cases  not  capital,  in  all  jurisdictions,  ^nd  even 
as  to  capital  cases  in  those  jurisdictions  where  the  ^^  jeopardy"  is  not 
considered  to  take  place  until  verdict,  we  are  arrested  by  the  question 
whether  the  court,  upon  either  party  being  surprised  by  sickness, 
or  sudden  failure  of  evidence,  or  other  material  casualty,  can  with- 
draw a  juror,  or  discharge  the  jury.  That  such  is  the  usual  practice 
is  elsewhere  seen  ;*  but  in  all  such  cases  it  must  appear,  to  justify 
a  discharge,  that  the  party  applying  for  it  was  really  surprised — 
that  no  ordinary  diligence  and  caution  could  have  guarded  against 
the  surprise — and  that,  unless  the  court  so  interfere,  a  grossly  un- 
just verdict  might  ensue.  But  the  grounds  of  the  necessity  should, 
for  the  sake  of  caution,  be  spread  on  the  record.' 

§  723.   Under  any  circumstances,  the  closing  of  a 
term  of  court  before  verdict  is  a  good  ground  for  dis-   mentof 
charge   in  States  where  no  verdict  can  afterwards  be   ctoudS  for 

taken.*  dlecharge. 

>  See  this  point  disciiBaed  at  large,  respect,  at  all  events  where  he  dis- 

siipra,  §§  490,  510.  charges  the  jury  on  the   gronnd  of 

'*It  would  seem  to  be  the  better  necessity ,   of  the   existence   of   which 

opinion  that  the  discharge  of  the  Jury  necessity  it  is  for  him  alone  to  deter- 

withoat  giving  a  verdict  is  a  matter  of  mine,  cannot  be  reviewed  in  any  way. 

practice  in  the  discretion  of  the  Judge  Winsor  u.  R.,  uhi  supra.      See  snpra, 

at  the  trial,  and  that  although  the  §§470,  508,  etseg.i  infra,  §§  814,  821. 

power  with  which  he  is  thus  invested  '  Supra,  §§  508  et  seq,;  infra,  §  820. 

ought  not  to  be  exercised  without  very  *  See  People  v.  Reagle,  60  Barb.  529  ; 

strong  reasons,  yet  that  it  may  be  ex-  State  v,  Ephraim,  2  Dev.  &  B.  162 ; 

ercised  without  any  absolute  *  neces-  State  v.  Lytle,  5  Ired.  58  ;  Vincent,  ex 

sity.'  "  Archbold's  C.  P.  17th  ed.  169  ;  parte,  43  Ala.  402 ;  Stete  v.  Evans,  21 

see  R.  r.  Charlesworth,  2  F.  &  F.  326  ;  La.  An.   321  ;    State  v.  Redman,   17 

1  B.  &  B.  25.  Iowa,  329  ;  SUte  v.  Yaughan,  29  Iowa, 

In  the  English  practice  a  defence,  286 ;  State  r.  Pritchard,  16  Nev.  101 ; 

founded  on  the  improper  discharge  of  O'Brien  v.  Com.,  9  Bush,  333 ;  McKen- 

the  jury,  cannot  be  taken  hj  plea,  for  zie  v.  State,  26  Ark.  334  ;  Moseley  v. 

the   only  pleas    known    to    the   law  State,  33  Tex.  671.    As  to  discharging 

founded  upon  a  former  trial  are  pleas  Juror   for  incompetency,  see   further, 

of  a  former  conviction  or  a  former  ao-  supra,  §  672. 

quittal  for  the  same  oflTence ;  but  if  the  In  Washington  v.  State,  89  N.  C.  535, 

former  trial  has  been  abortive  without  it  was  held  good  ground  to  discharge  a 

a  verdict,  there  has  been  neither  a  con-  Jury  that  a  Juror  had  fraudulently  pro- 

viction  nor  an  acquittal.    Winsor  v.  cured  his  admission  on  the  panel  in 

R.  L.  R.  1  Q.  B.  395  ;  35  L.  T.  (M.  C.)  order  to  acquit  the  defendant. 

161  (Exch.  Chamb.).    And  the  discre-  ^  Supra,  §  513. 
tion  exercised  by  the  Judge  in  this 
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§  726.]  '    PLEADING  AND  PBAOTIOB.  [OHAP.  XIY. 

§  724.  Even  by  those  courts  where  the  constitQiional  provision 
is  construed  most  strictly,  such  sickness  of  a  juror  as 
Bickoees  incapacitates  him  for  further  attention  to  the  case  is 
di  ^  ua?w  *  ground  for  withdrawing  a  juror,  or,  to  put  the  motion  in 
cation  of  the  shape  which  it  now  generally  takes,  for  the  jury's 
discharge.^  The  same  course  is  taken  when  a  jaror  be- 
comes deranged ;'  and  when  the  court  and  parties  are  surprised  by 
the  transpiring  of  some  gross  and  eminent  disqualification  of  a  juror, 
e,  g.j  that  he  is  an  alien,  in  those  States  in. which  this  is  an  absolute 
statutory  disqualification ;'  or  that  he  is  unequivocally  interested 
in  the  case,  having  improperly  concealed  this  interest  at  the  time  of 
empanelling.^ 

§  725.  Can  a  jury  be  discharged  on  failure  to  agree  f    It  will 
In  non.cai>.  ^  sufficient,  in  answer  to  this  question,  to  state  the  points 
ita]  cases      already  established  in  other  relations. 
{^  J'^  (a)  In  mitdemeanor,,  and  in  aU  felonie,  le*»  than 

^ac^on  c<^pital^  it  is  in  the  discretion  of  the  court  to  discharge 
of  court.  ^^^  jury  J  when  there  is  no  reasonable  prospect  of  their 
agreement^  if  they  have  been  together  a  sufficient  time  to  enable  a 
just  conclusion  in  this  respect  to  be  reached.' 

§  726.   ((.)  In  capital  cases  the  same  view  is  adopted  in  the 
federal  courts  and  in  the  courts  of  most  of  the  States; 
oX^on  iif    ^^i^  *^  ot?iers  such  discharge  is  a  bar  to  a  second  trials 
capital  unless  it  appear  from  the  record  that  such  discharge  was 

necessary  J  e,  g.j  caused  by  dangerous  sickness  of  juror.* 
Whether  the  prisoner  can  by  consent  cure  the  irregularity  in  such 
cases  is  elsewhere  discussed.'    Whether  there  was  jeopardy  is  a 

1  See  supra,  §§  508  et  seq. ;  and  see  Mass.  494 ;  Com.  v.  Purohafie,  2  Pick, 

also  Kinloch's  case,  Post.  28 ;  U.  S.  o.  521 ;  Com.  v.  Bastman,  1  Cush.  189 ; 

Haskell,  4  Wash.  C.  C.  402 ;  Com.  v.  State  v.  Woodruff,  2  Day,  504 ;  People 

Fells,  9  Leigh,  613 ;  Mahala  v.  SUte,  t;.  Qoodwin,  18  Johns.  R.  187;  People 

10  Yerger,   532;    State    r.   Curtis,   5  o.  Green,  13  Wend.   55;   Sateliffe  p. 

Humph.  601 ;  Hector  v.  State,  2  Mo.  SUte,  18  Ohio,  469 ;  Dohhins  o.  SUte, 

166.     Infra,  §§  820-1.  14  Ohio  St.  493 ;  SUte  v.  Bass,  82  N. 

>  U.  S.  V.  Haskell,  4  Wash.  C.  C.  402.  C.  570 ;  SUte  v.  Chase,  Id.  575  ;  Wil- 

*  Stone  V.  People,  2  Scam.  326.    In-  liams  v.  State,  45  Ala.  57  ;  Moselj  p. 
fra,  §§  845  e<  seq.  State,  33  Tex.  671 ;  and  see  cases  cited 

*  See  U.  S.  V.  Coolidge,  2  Gall.  364;  supra,  §§  436,490. 
Com.  V.  McFadden,  23  Penn.  St.  12.        •  Supra,  §§  490-519. 

Infra,  §  844.  '  Supra,  §§  518,  541 ;  infira,  §§  733, 

s  Winsor  p.  R.,  6  B.  &  S.  143 ;  L.  R.    786,  787. 
1  Q.  B.  289,  390 ;  Com.  v.  Bowden,  9 
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CHAP.  XIV.]  DSLIBBltATIONS  OF  JURT.  [§  728. 

question  of  law  as  to  which  error  lies,  though  it  is  as  a  rule  other- 
wise as  to  the  question  whether  the  fact  of  disagreement  or  other 
incapacitation  was  duly  proved.^ 

m.   DELIBBRATIONS  OF  JURT. 

§  727.  As  soon  as  the  case  is  submitted  to  the  jury,  they  are  to 
be  kept  together,  under  the  charge  of  an  officer,  in  such 
a  way  as  to  be  secluded  from  all  communication  with   be  secUided 
other  parties,  until  they  have  agreed  on  a  verdict,  or  it  jJon^**'^'*' 
appear  that  it  is  impossible  for  them  to  agree.* 

What  books  or  other  instruments  of  proof  the  jury  may  take  with 
them  is  hereafter  discussed.' 

It  is  the  duty  of  the  court  to  see  that  the  jury  are  provided  with 
medicine  and  other  conveniences  or  necessaries.^ 

1.  Swearing  of  Officer. 

§  728.  The  officer  should  be  a  sworn  officer  of  the  court,  or  if 
not,  must  be  sworn  specially  to  faithfully  discharge  the 
office  imposed  on  him  in  the  particular  case.    When  the   most  be 
jury  have  been  out  with  an  unsworn  officer,  this  is  ground  g^|Jn, 
for  a  new  trial,  unless  it  appear  affirmatively  that  no 
prejudice  to  the   defendant  resulted   thereby.*    And   the  better 
practice  in  all  cases  is  to  swear  the  officer  ^^  well  and  truly  to  keep 
the  jury  in  some  convenient  and  private  place  (or  in  certain  rooms 
prescribed  by  the  court),  and  not  to  suffer  any  person  to  speak  to 
them,  nor  to  speak  to  them  yourself  on  the  subject  of  the  case^ 
without  leave  of  court."*      * 

1  See  oases  cited  to  §  725,  and  also  State  v,  Lennig,  42  Ind.  541.    See  criti- 

U.  S.  V.  Haskell,  4  Wash.  C.  C.  402 ;  cistns   hj  Sir  J.  F.  Stephens  in  his 

U.  S.  V.  Peres,  9  Wheat.  578 ;  Com.  v.  Treatise  on  Criminal  Law,  p.  223.    See, 

Olds,  5  Lit.  137 ;   U.  S.  v.  Morris,  1  also,  R.  v.  Newton,  13  Q.  B.  716. 

Curt.  C.  C.  23.    Bat  see  Com.  v.  Cook,  >  Infra,  §  829. 

6  S.  &  R.  577 ;  SUte  v.  Leunig,  42  Ind.  «  O'Shields    v.    State,   55    Ga.  696. 

541 ;  Williams  v.  Com.,  2  Grat.  567 ;  Infra,  §  731. 

State  V.  Alman,  64  N.  C.  309  ;  see  §§  >  See  infra,  §  827. 

494  et  Beq.  ^  See  Philips  v.  Com.,  19  Grat.  485  ; 

>  Supra,   §§  725-6 ;    infra,  §   814 ;  McCann  v.  State,  9  S.  &  M.  465.    See 
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§  729.]  PLBABINO  AND  PRAOTIOB.  [OHAP.  XIV. 

2.  Oommunioationi  by  Third  Parties, 

§  729.  For   third  parties   to   communicate  with  a  jury,  when 
liieeai  engaged  in  its  deliberations,  is  an   indictable   offence, 

communi-     when    such  communication  touches   the    subiect-matter 

catloD  with      i.    1  .  1  ,  .  t  , 

Jury  is  In-     of  the  trial,^  or  it  may  be   treated   as  a  contempt  of 
court. 
Even  irregular  communications  from  the  judge  may  vitiate  the 
verdict.* 


supra,  §§  338,  721 ;  infra,  §  966.    This  punished   by  fine  not  exceeding  one 

is  substantially  the  oath  approved  by  thousand  dollars,  or  by  imprisonment 

Lord  Kenyon,  in  R.  v.  Stone,  6  I.  R.  not  exceeding  one  year,  or  by  both, 

527.  acoording  to  the   aggregation  of  the 

1  ''At  its  last  session,"  said  Judge  offence.'    And  it  also  enacts  that  Mf 

Field,   of  the  Supreme  Court  of  the  any  person  or  persons  shall  attempt  to 

United  States,  in  charging  a  grand  jury  influence  the  action  or  decision  of  any 

in  California,  in  August,  1872  (Pamph.  grand  or  petit  juror  upon  any  issue  or 

Rep.  p.  12),  ''Congress  passed  a  strin-  matter  pending  before  such  juror,  or 

gent  act  to  prevent  the  continuance  of  before  the  jury  of  which  he  is  a  mem- 

this  pernicious  practice,  as  well  as  to  ber,  or  pertaining  to  his  or  their  duties 

prevent  any  attempt  to  influence  the  h^  writing  or  sending  to  him  any  letter  or 

administration  of  justice  corruptly,  or  letters,  or  any  communication  in  print  or  in 

hy  the   intimidation   of  jurors.     It  is  writing,  in  relation  to  such  issue  or  matter, 

entitled,  '  An  act  to  prevent  and  pun-  without  the  order  previously  obtained  of  ihs 

ish  the  obstruction  of  the  administra-  court  before  which  the  said  juror  is  sum- 

tion  of  justice  in  the  courts  of  the  moned,  such  person  or  persons  so  offend- 

United  States.'    It  enacts  '  that  if  any  ing  shall  be  deemed  guilty  of  a  misde- 

person  or  persons  shall  corruptly,  or  meaner,  and  shall  be  liable  to  proseon- 

by  threats  or  force,  or  by  threatening  tion  therefor  by  indictment  or  informa- 

letters,  or  any  threatening  communica-  tion,  and  shall,  on  conviction  thereof, 

tions,  endeavor  to  influence,  intimidate,  be  punished  hy  fine  not  exceeding  one 

or  impede  any  grand  or  petit  jury  or  juror  thousand  dollars,  or  by  imprisonment 

of  any  court  of  the  United  States  in  the  not  exceeding  six  months,  or  by  both 

discharge  of  his  or  their  duty,  or  shall  such  fine  and  imprisonment,  according 

corruptly,  or  by  threats  or  force,  or  by  to  the  aggravation  of  the  offence.'   Ton 

threatening  letters,  or  any  threatening  thus    perceive   that  Congress  intends 

communications,  influence,  obstruct,  or  that  in  the  investigation  of  public  of- 

impede,  or  endeavor  to  influence,  ob-  fences  you  shall  be  secure  from  intind« 

struct,  or  impede  the  due  administra-  dation  or  personal  influence  of  every 

tion  of  justice  therein,  such  person  or  kind." 

persons  so  offending  shall  be  liable  to  '  Infra,  §  966. 

prosecution    therefor    by    indictment,  *  Supra,  §  714;  infra,  §  830. 
and  shall,  on  conviction  thereof,  be 
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§  730.  It  is  doubted  whether  the  reception  of  communications  as 
to  the  case  by  itself  avoids  the  verdict,  in  case  of  con-  ^^^^  ^^^^ 
viction,  or  whether  it  is  necessary  to  prove  prejudice  to   munic*. 
the  defendant.     The  former  is  the  better  opinion,^  as  it  ground  for, 
cannot  be  presumed  that  such  communication  was  without  ^^^    ^  ' 
influence  in  securing  the  result. 

It  is  otherwise,  however,  when  the  communications  do  not  touch 
the  subject-matter  of  the  trial.  In  such  case  the  verdict  will  not 
be  disturbed.*  But  if  the  jury  are  allowed  to  disperse,  when  de- 
liberating, or  are  left  without  guard  in  the  society  of  other  persons, 
this  is  j)er  se  ground  for  a  new  trial.' 

8.  Food  and  Drink. 

§  781.  The  old  rule  used  to  be  that  the  jury,  when  the  charge  is 
committed  to  them,  should  be  kept  together  without 
food.*    This,  however,  no  longer  obtains,  and  the  only   Jjj^^ay 
point  as  to  which  doubt  is  expressed  is  as  to  whether  the  ^  supplied 
use  of  spirituous  liquors  at  this  period  vitiates  the  ver- 
dict.    It  may  indeed  be  a  contempt  to  permit  juries  to  take  liquor 
without  consent  of  court ;  but  the  preponderance  of  opinion  is  that, 
unless  intoxication  result,  this  is  not  ground  for  new  trial.'    As  has 
been  seen,  the  jury  is  to  be  provided  with  proper  necessaries  and 
comforts.' 

4.  Casting  Lota. 
i  732.   Misconduct  of  this  character  is  usually  the   Citing 

'  ,  ,  *'  lots  may 

subject  of  examination  on  motion  for  a  new  trial,  under  be  ground 

/or  nfiiMr 

which  head  it  is  di^ussed.'  trial. 

IV.   CURING  IRREGULARITIES   BT  CONSENT. 

§  738.  In  England,'  and  in  several  American  courts,'  there  has 
been  a  tendency  to  hold  the  defendant  incapable  of  assenting  to 

1  See  infra,  §§  83I-83S,  952.  >  Infra,  §  821. 

>  Infra,  §§  836,  837.  SUte  v.  Bailey,  «  Supra,  §  727  ;  O'Shields  v.  State, 
32  Kan.  83.  55  Ga.  696. 

>  Infra,  §§  821-832.  ^  jnAra,  §  842. 

*  Ibid.      See,   on   the    question    of       >  R.   v.  Woolf,   1  Chit.  402.      See 
consent  of  oonrt,  State  v.  Bailey,  32    snpra,  §  518. 
Kan.  83.  •  PeifTer  v.  Com.,  15  Penn.  St.  468  ; 
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separation  or  similar  indulgeiices  of  jurors  daring  trial,  some- 
How  far  ^^^^  because  of  the  peculiar  attitude  of  the  defendant, 
consent        which  makcs  it  improper  to  compel  him  to  decide  such 

DiAV  euro 

irre^iari.  delicate  questions,  and  sometimes  because  the  separa- 
^^^'  ^tion  of  a  jury  is  so  gross  a  violation  of  a  fundamental 

law  that  no  consent  can  legitimate  it.  It  is  difficult,  however, 
to  sustain  either  of  these  propositions  to  their  full  extent.'  No 
hesitation  has  been  expressed  as  to  requiring  defendants  to  decide 
as  to  questions  of  consent,  some  of  which  are  at  least  as  delicate 
as  that  under  consideration.'  Thus,  it  has  been  held  that  a  defen* 
dant  is  permitted  to  waive  a  preliminary  examination  before  a 
magistrate,  no  matter  how  much  this  may  subsequentiy  prejudice 
him  ;*  to  waive,  under  statutory  authority,  a  grand  jury,  even  in 
felonies  ;*  to  waive  even  the  unconstitutionality  of  the  law  under 
which  the  grand  jury  was  summoned  ;*  to  waive  the  right  to  a  copy 
of  the  indictment  ;*  to,  waive  technical  objections  to  jurors,  though 
here,  too,  by  a  refusal  his  case  may  be  prejudiced  f  to  waive,  in 
certain  minor  misdemeanors,  his  right  to  be  present  during  trial  ;* 
and  to  waive  objections  to  evidence,  under  circumstances  in  which 
it  might  be  in  like  manner  forcibly  urged  that  the  election  to  which 
he  is  put  is  unfair,  as  to  decline  would  exhibit  him  in  an  ungracious 
light  before  the  jurors.*  It  has  also  been  seen  that  the  defendant, 
even  in  the  view  of  those  courts  which  attach  the  most  stringent 
construction  to  the  constitutional  limitation  as  to  jeopardy,  is  per- 
mitted to  waive  this  right  by  a  motion  for  a  new  trial,  if  not  by  a 
motion  in  arrest  of  judgment.'^  If  we  confine  the  question  of  separa- 

Wesley  o.  State,  1  Humph.  502 ;  Berry  see  State  v.  Potter,  16  Kans.  80 ;  Peo- 

V.  State,  10  Ga.  511 ;  Woods  v.  State,  pie  v,  Granice,  50  Cal.  447. 

43  Miss.  364  ;  State  v.  Popnlas,  12  La.  *  See  supra,  §§  70  et  teq. 

An.  710 ;  all,  however,  capital  oases,  *  Edwards  v.  State,  45  N.  J.  419. 

ezoept  the  first.    See,  as  to  jeopardy,  '  U.  S.  v.  Gale,  109  U.  S.  65 ;  supra, 

supra,  §  518  ;  as  to  separation  of  Jury,  §  350  ;  infra,  §  760. 

infra,  §  821.  «  Supra,  §  696. 

^  See  generally  Johnson  v.  Com.,  115  ^  See  supra,  §  351 ;  infra,  §§  845, 

Penn.  St.  361.  886-9  ;  State  v.  Waters,  62  Mo.  196. 

«  See  Perteet  v.  People,  70  111.  171 ;  «  Supra,  §  641. 

BuUiner  v.  People,  95  111.  394 ;  State  '  Infra,  §  804.    See,  as  a  strong  case 

V.  Waters,  1  Mo.  Ap.  7  ;  People  v.  Al-  of  this,  State  v.  Poison,  29  Iowa,  133. 

viso,   55  Cal.   230.      On  .the  general  ^  See  supra,  §  518 ;  infra,  §§  759, 

question  of  consent,  see  Whart.  Crim.  767  ;   and  see,  as  to  scope  of  maxim, 

Law,  9th  ed.  §§  44  e<  Mq.     As  to  ques-  Volenti  ncn  Jit  injuria^   Whart.  Crim. 

tion  of  jeopardy,  see  supra,  §  518  ;  and  Law,  9th  ed.  §§  144-5. 
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tion  to  thQ  period  between  the  charge  of  the  judge  and  the  rendering 
of  the  verdict,  and  if  we  treat  ^^  separation"  as  convertible  with 
^^  dispersion,"  then,  no  doubt,  ^^  separation"  cannot  be  legalized  by 
consent,  so  as  to  permit  a  jury  thus  dispersed  to  reunite  and  return 
a  verdict.  But  it  is  otherwise  when  we  come  to  the  question  of 
separation  during  trial,  but  before  the  judge's  charge,  and  are  asked 
to  decide  that  while  such  separation  is  allowable  in  misdemeanors, 
and  even  in  non-capital  felonies,  it  cannot  be  cured  even  by  consent 
in  felonies  that  are  capital.  If,  in  a  high  felony,  this  privilege  is 
not  likely  to  be  abused,  it  certainly  will  not  be  in  capital  cases,  in 
which  the  jury  are  under  peculiarly  solemn  sanctions.  If  the  defen- 
dant is  anxious  to  conciliate  in  a  capital  case,  so  is  he  also  in  a  high 
felony.  To  refuse  to  defendants  this  privilege  of  consenting  to 
separation  during  trial  will,  in  the  long  run,  be  oppressive  rather 
than  protective,  for  it  will  tend  to  force  trials  on  with  undue  speed, 
and  introduce  into  the  jury  box  an  inferior  grade  of  jurymen.^ 
Hence  it  is  that  the  weight  of  authority  is  that  the  defendant,  even 
in  capital  cases,  can  legalize  the  separation  of  the  jury  during  the 
recesses  of  the  court,  down  to  the  period  when  the  case  is  given  to 
them  for  deliberation  by  the  charge  of  the  court.'  But  such  con- 
sent does  not,  unless  as  to  minor  oflfences,  under  statutory  authority, 
operate  to  legalize  a  trial  by  eleven  instead  of  twelve  jurors,'  nor 

1  See  infra,  §  819.    Ab  to  effect  of  (Ky.)  365  ;  Tyra  v.  Com.,  1  Heto.  (Kj.) 

consent,  see  supra,  §  618.  1 ;  Sarah  v.  State,  28  Ga.  576 ;  Stell  v. 

>  See  supra,  §  518 ;  infra,  §  819 ;  and  State,  14  Tex.  Ap.   59.    In  State  v. 

see  Smith  v.  Com.,  14  S.  &  R.  70.    In  Kanffman,  51  Iowa,  578,  such  an  agree- 

State  V,  Brown,  75  Mo.  317 ;  S.  P.,  Hen-  ment  was  sustained  in  a  trial  for  felony; 

ning  V,  State,  106  Ind.  386,  it  was  held  and  so  in  Texas  as  to  misdemeanors, 

that  where  the  record  was  silent  as  to  Jones  v.  State,  14  Tex.  Ap.  85.    Chief 

defendant's  consent  to  separation,  such  Justice  Shaw,  in  Com.  o.  Dailey,  12 

consent  would  be  presumed.    But  see  Cnsh.  83,  where  the  court  held  that  on 

Wesley  v.  State,  11  Humph.  502  ;  dris-  a  trial  for  assault  and  escape  the  de- 

Bom  V,  State,  4  Tex.  Ap.  374.  fendant  might  agree  to  be  tried  by  a 

*  Canoemi  v.  People,  18  N.  Y.  128;  jury  of  eleven,  said,  after  citing  R.  v. 

Allen  9.  SUte,  54  Ind.  461 ;  People  o.  Sullivan,  8  A.  &  E.  831 :  **  It  is  asked, 

O'Neil,  48  Cal.  257 ;  Bell  v.  SUte,  44  if  consent  will  authorize  a  trial  before 

Ala.  393 ;  Hunt  v.  State,  61  Bfiss.  577 ;  eleven  jurors,  why  not  before  ten,  six, 

State  V.  Davis,  66  Mo.  684 ;  though  see  or  one  ?    It  appears  to  us  that  it  is  a 

aliter,  as  to   misdemeanors  ;   Com.   v.  good  answer  to  say  that  no  departure 

Dailey,   12  Cush.   80 ;   State  v.  Van  from  established  forms  of  trial  can  take 

Matre,  49  Mo.  268 ;  State  v.  Barowsky,  place  without  permission  of  the  judge, 

11  Nev.  119 ;  Murphy  v.  Com.,  1  Meto.  and  no  discreet  judge  would  permit  any 
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can  a  defendant,  according  to  the  preponderance  of  anthoritj,  waive, 
even  where  there  is  an  enabling  statute,  his  right  to  a  trial  by  jury 
on  a  plea  of  not  guilty.^  And  supposing  it  to  be  a  fundamental 
principle  of  the  common  law  that  a  jury,  when  its  deliberations  once 
commence,  must  be  kept  together  in  seclusion  until  they  terminate, 
it  must  on  like  reasoning  be  held  that  consent  does  not  validate  a 
separation  of  the  jury  between  the  charge  of  the  court  and  the  ver- 
dict.'   The  question  as  to  separation  during  trial  is  one  more  open 

4 

BDch  extravagant  or  wide  departure  Texas.    Stell  v.  State,  14  Tex.  Ap.  69. 

from  those  salatarj  forms  as  the  qaes-  See  further,  State  v.  Carman,  63  Iowa, 

tion  supposes,  nor  any  departure  unless  130 ;  State  o.  Larrigan,  66  Iowa,  436 

upon  some  unforeseen  or  urgent  emer-  (cases  of  felonj)  ;  Bnllard  p.  State,  33 

gency."  Tex.  604. 

The  guarantee  in  the  federal  consti-  In  State  v,  Worden,  46  Conn.  349,  it 
tution  of  ''  a  public  trial  by  an  impar-  was  held  that  a  statute  was  oonstita- 
tial  Jury''  does  not,  it  has  been  held,  tional  which  provided  that  in  all  prose- 
control  State  procedure.  U.  S.  v.  Cool-  Qutions  the  defendant  could  elect  to  be 
edge,  1  Wheat.  415;  Pox  v,  Ohio,  5  triedby  the  court  instead  of  by  the  jury. 
How.  410 ;  U.  S.  v.  Cook,  17  Wall.  168.  To  the  same  effect  see  DaUy  v.  State,  4 
It  is  otherwise  as  to  the  fourteenth  Ohio  St.  57;  Dillingham  v.  State,  5  Ohio 
amendment,  providing  that  a  State  St.  280  ;  Ward  v.  People,  30  Mich.  116; 
shall  not  '*  deprive  any  person  of  life,  Murphy  v.  State,  97  Ind.  579  (except  in 
liberty,  or  property  without  due  process  capital  cases)  ;  Connelly  v.  State,  60 
of  law.'*  Sarah  v.  State,  28  Ga.  576  ;  Ala.  39.  In  SUte  o.  Conlin,  27  Vt  318, 
Murphy  v.  State,  97  Ind.  579 ;  Connolly  it  was  intimated  that  the  constitutional 
V.  State,  60  Ala.  89.  restriction  applies  only  to  high  crimes. 

1  U.  S.  V.  Taylor,  11  Fed.  Rep.  470;  For  an  examination  of  the  cases,  see 

Opinion  of  Justices,  41  N.  H.  550 ;  State  note  in  1  Am.  Crim.  Law  Mag.  193. 
V.  Maine,   27  Conn.   281 ;    League  v.        In  Dacre's  case,  Kel.  59,  where  Lord 

State,  36  Md.  259  ;  Dillingham  v.  State,  Dacre  was  tried  for  treason,  one  qnes- 

5  Ohio  St.  283 ;  Williams  v.  State,  12  tion  was  whether  the  prisoner  might 

Ohio  St.  622  ;  People  v.  Smith,  9  Mich,  waive  a  trial  by  his  peers  and  be  tried 

193;   Hill  V,  People,   16  Mich.   351;  by  the  country,  but  the  Judges  of  the 

State  V.  Lockwood,  43  Wis.  403 ;  State  Court  of  King's  Bench  agreed  that  he 

V.  Stewart,  89  N.  C.  663 ;  State  v.  Holt,  could   not,  for  the  statute  of  Magna 

90  N.  C.  749  ;  Neales  v.  State,  10  Mo.  Charta  was  in  the  negative,  and  the 

498;    Wilson   v.  State,   6  Ark.   601;  prosecution  was  at  the  king's  suit.  See, 

Bond  V.  State,  17  Ark.  290.     See  SUte  also,  1  Wooddesson's  Leot.  346 ;  3  Inst. 

V.  Mansfield,  41  Mo.  470;    Cooper  o.  30;  8  Alb.  L.  J.  262;  and  see  supra, 

State,  21  Ark.  228.  §  518. 

In    State    v.   White,    33    La.    An.        Failure  to  take  technical  objections 

1218,  the  right  to  waive  such  trial,  at  an  earlier  period  does  not  waire 

under  statute,  was  affirmed ;  and  so  in  right  to  writ  of  error.    Infra,  §  775. 
Alabama,   Wren  v.  State,   70  Ala.  1 ;        '  Supra,  §  518.     See,  however,  Smith 

Summens  v.  State,  70  Ala.  16 ;  and  in  v.  State,  59  Ga.  513.    As  to  general 
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to  doubt,  and  is  hereafter  independently  discussed.^  But  even  a 
separation  during  trial,  if  improper  on  other  grounds,  cannot  be 
cured  by  an  assent  obtained  from  the  defendant  by  solicitation.  A 
party  should  not  be  forced  into  a  choice  between  surrendering  a 
right  or  exciting  a  prejudice  in  those  by  whom  the  case  is  to  be 
tried.*  It  is  otherwise  when  the  separation  is  at  the  defendant's 
request  and  for  his  benefit.' 

How  far  the  defendant  may  waive  his  right  to  be  present  at  trial 
has  been  already  considered.^ 

doctrine  of  consent,  see  Whart.  Grim.  In  State  v.  Lockwood,  43  Wis.  405,  it 

Law,  9th  ed.  §§  144^6.  was  said  by  Ryan,  C.  J. :    '*  The  right 

In  Laverjr  v.  Com.,  101  Penn.  St.  of  trial  hy  jnrj,  upon  information  or 

560,  it  was  held  that  the  statute  of  1861,  indictment  for  crime,  is  secured  hy  the 

providing  that  assaults  and  other  minor  constitution,  upon  a  principle  of  public 

oases  may  be  tried  before  a  justice  of  policy,  and  cannot  be  waived.*'    ''The 

the  peace  and  six  Jurors,  is  not  uncon-  current  of  authority  appears  to  apply 

stitutional.   See  Com.  v,  Saal,  10  Phila.  it  (its  rule)  to  both  classes  of  crime, 

496.  felonies,  and  misdemeanors ;  and  this 

In  Edwards  v.  State,  45  N.  J.  L.  469,  i>oint  holds  that  to  be  safer  and  better 

it  w  s  held  that  a  statute  was  const!-  alike  in  principle  and  practice."    S.  P., 

tutional  which  permitted  defendants  to  State  o.  Stewart,  89  N.  C.  563,  affirming 

waive  grand  and  petit  juries  in  cases  State  v.  Moss,  2  Jones,  66. 

triable  before  certain  courts.     S.  P.,  ^  Infra,  §§  819  et  seq. 

Staff,  in  re,  63  Wise  285  ;  Moore  v.  '  See  cases  cited  supra,  §  518  ;  R.  v. 

State,  22  Tex.  Ap.  117,  as  to  misde-  Kinnear,  2  B.  &  Aid.  462;  Peiffer  v. 

meanors.    That  in  any  view  a  statute  Com.,   15  Penn.   St.  468 ;  Wesley  v, 

taking  away  trial  by  jury  without  con-  State,  10  Humph.  502. 

sent  is   unconstitutional,  see  Whart.  *  Bebee  o.  People,  5  Hill,  32. 

Com.  Am.  Law,  §§  579,  581.  *  Supra,  §  541  et  seq. 
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CHAPTER  XV- 


VERDICT. 


I.  Where    there    are     sbteral 

Counts. 
ProaecutloDs  may  withdraw  sa- 

perflaoua  or  bad  counts,  §  737. 
General  verdict  when  there  is 

one  bad  count,  or  what  counts 

are  repugnant,  §  738. 
New  trial  may  be  on  single  count, 

§739. 
Verdict  of  guilty  on  one  count 

equivalent  to  not   guilty  on 

others,  §  740. 
(Informalities  cured  by  verdict, 

§760.) 
II.  Detbndant  must  be  Present, 

§741. 
in.  Double  or  Divisible  Count. 

Verdict  may  go  to  part  of  divisi- 
ble count,  §  742. 
IV.  Ai>joubnment  of  Court  Prior 

TO. 

Court  may  adjourn  during  de- 
liberations of  jury,  §  744. 
V.  Special  Veroict. 

Jury  may  find  special  verdict, 
§745. 

Such  verdict  must  be  full  and 
exact,  §  746. 
VI.  How  Verdict  is  rendered. 

General  verdict  is  by  word  of 
mouth,  §  747. 

Verdict  must  be  recorded,  §  748. 


Vn.  Sealed  Verdict. 

In  misdemeanors  sealed  verdict 
may  be  rendered,  §  749. 
Vin.  Polling  JuRT. 

Jury  may  be  polled  at  common 
law,  §  750. 
IX.  Amending  Verdict. 

Verdict  may  be  amended  before 
discharge  of  jury,  §  751. 
X.  Designation  of  Degree  or  of 
Punishment. 
Such  designation  must  be  spe- 
cific, §  752. 
XI.  Valuation  of  Pbofertt. 

Jury  may  find  a  special  valua- 
tion, §  758. 
XII.  When  Court  mat  refuse  to  re- 
ceive Verdict. 
Palpably  wrong  verdict  may  be 
r^ected  by  court,  §  754. 
Xin.  When  there  are  several  De- 
fendants. 
Defendants  may  be  severed  in 
finding,  §  755. 
XIV.  Defective  Verdict. 

May  be  Inoperative,  §  7.56. 
XV.  Recommendation  to  Merct. 

Such  recommendation  not  obli- 
gatory, §  757. 
XVI.  Effect   of  Sunday    or  Legal 

HOLIDAY  RENDERING,  §  758. 


I.  WHERE  THERE  ARE  SEVERAL  COUNTS. 

§  736.  The  accurate  practice  in  such  case  is  for  the  jury  to  find 
specially  on  each  count.^  But  as  this,  from  carelessness  or  other 
cause,  is  often  neglected,  it  becomes  frequently  incumbent  on  the 


1  Day  V,  People,  76  111.  380 ;  sapra,    be  a  sentence  on  each  count,  see  infra, 
§  292.    That  in  such  case  there  may    §  910. 

508 


CHAP.  XV.]        "WHERE  THERE  ARE   SEVERAL  COUNTS.  [§  788. 

courts  to  determine  what  course  to  take  when  a  general  verdict  of 
guilty  is  rendered  on  the  whole  indictment.  This  subject  has  been 
heretofore  generallj  discussed.  It  may  be  suflScient  here  to  reca- 
pitulate the  following  rules: — 

§  737.  When  counts  are  joined  for  offences  which  are  different, 
but  not  positively  repugnant,^  and  there  is  a  general  ver- 
dict of  guilty,  the  practice  is  to  sentence  on  the  count  of  tio^^ay 
the  highest  grade,  the  prosecution  either  expressly  or  ^^^^™y 
tacitly  withdrawing  the  other  counts ;'  and  in  such  case,  perflaoas 

■  •  ii«.  f    •  couDta. 

it  appearing  that  the  offences  were  distinct  aspects  or 
successive  stages  of  the  same  transaction,  a  sentence  on  the  count 
for  the  highest  grade  is  proper.'  But  it  is  not  irregular  in  most 
jurisdictions,  when  the  offences  are  distinct  and  there  are  separate 
verdicts,  to  sentence  specifically  on  each  count.  ^  And  it  has  been 
held  that  a  rtolle  prosequij  after  verdict,  on  one  of  two  repugnant 
counts  on  which  the  verdict  is  general,  does  not  cure  the  defect/ 

§  788.  When  there  is  a  good  count  and  a  bad  count,  and  a  gen- 
eral verdict  of  guilty,  it  has  been  held  that  a  valid  judg-  (jgng,^i 
ment  can  be  entered  on  the  verdict,  which  will   be  verdict 
presumed  in  errdr  to  have  been  entered  on  the  good  coantia 
count/    In  some  jurisdictions,  however,  a  judgment  en-  counto  are 
tered  on  such  a  verdict  will  be  reversed,  as  logically   "pognant. 

1  Kilgore  o.  State,  74  Ala.  34 ;  Jack-  Petera,  C.  J.    State  v.  RonndB,  76  Me. 

son  V.  State,  Ibid.  26.    Aliter  in  cases  127  ;  see  State  v.  Thompson,  95  N.  C. 

of  repugnancy,  when  there  is  nothing  696.    And  when,  in  a  homicide  case, 

to  indicate  on  what  the  verdict  went,  the  instrument  of  death  is  stated  dif- 

Tobin  V.  People,  104  III.  565.  ferentlj  in  different  counts,  the  verdict 

'  Supra,     §§    291-2,     383  ;     infra,  need  not  specify  which  instrument  was 

§§  910-11.    Com.  V.  Holmes,  137  Mass.  fatal.    Brown  v.  State,  105  Ind.  385 ; 

248 ;    SUte  r.  Rounds,   76  Me.  123 ;  State  v.  Jackson,  90  Mo.  156. 

Com.  r.  Flagg,  135  Mass.  545 ;  Cook  o.  *  Hawker  v.  People,  75  N.  Y.  487  ; 

State,  4  Zab.  843 ;  Manly  v.  State,  7  see  Merrick  v.   SUte,    13    Ind.    327  ; 

Md.  135  ;  State  v.  Speight,  69  N.  C.  72 ;  Dohme  v.  SUte,  68  Ga.  339. 

Campbell  v.  People,  109  111.  565  ;  State  *  Infra,  §  910. 

V.  Scott,  15  S.  C.  434 ;  SUte  r.  Smith,  >  Com.  v,  Haskins,  128  Mass.  60. 

18  S.  C.  149  ;  Estes  v.  State,  55  Ga.  ^  See  cases  cited  supra,  }  292 ;  infra, 

131 ;  see  Com.  v,  Adamff^  127  Mass.  15,  §§  771,  907  ;  supra,  §  291 ;  see  Ride- 

and  cases  cited  infra,  §  911.  nour  v.  State,  38  Ohio  St.  272 ;  Wil- 

*'  The   Judgment   may  be   granted  liams  v.  State,  60  Ga.  88 ;  Duffy  t;.  State, 

npon  the  other  count  and  restricted  107  111.  113  ;   Dalrymple  v.  SUte,  55 

thereto,  or  a  nolle  prosequi  may  be  en-  Mich.  519  ;  Boren  v.  SUte,  23  Tex.  Ap. 

tered  as  to  one  of  the  counts  or  more.''  28. 
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erroneous.^  And  there  must  in  any  view  be  a  reversal  when 
evidence  is  admitted  which  is  admissible  only  under  the  bad  coant.' 
But  when  the  counts  are  repugnant,  a  general  verdict  cannot  be 
sustained.' 

§  739.  When  there  is  a  new  trial  on  one  count  alone,  this  leaves 

the  other  in  full  force.    When  there  has  been  an  ac- 

may  be  on     <l^i^^^  ^^  ^^^  count  and  a  conviction  on  another,  and  the 

a  siDgie        counts  are  for  distinct  offences,^  a  new  trial  can  only  be 

count.  '' 

granted  on  the  count  on  which  there  has  been  a  con- 
viction.* 

§  740.  A  verdict  of  guilty  on  one  count,  saying  nothing  as  to 

other  counts,  is  equivalent  to  a  verdict  of  not  guilty  as 
^iitj  on      to    such   other    counts  ;*    and    when  the  jury  fail  to 


^  Ibid.  137  Mass.  248.  In  Connectiont,  in  1667, 
In  Massachnsetts  it  was  mled  in  it  was  ruled  (supra,  §  292),  that  while 
1869  that  if,  on  the  trial  of  an  indiot-  it  is  in  the  discretion  of  a  judge,  in  or- 
ment  charging  distinct  oiTenoes,  in  der  to  insure  a  fair  trial,  where  there 
separate  counts,  the  jury  return  a  gen-  are  several  counts  in  an  information, 
eral  verdict  of  guilty,  and.  In  answer  to  direct  the  attorney  for  the  State  to 
to  an  inquiry  of  the  court,  reply  that  elect  upon  which  counts  he  will  daim 
they  did  not  pass  upon  the  counts  sep-  a  conviction,  and  to  withdraw  the 
arately,  and  the  verdict  is  thereupon  others  ;  or  to  direct  the  jury,  when  they 
ordered  to  be  affirmed  and  recorded,  return  their  verdict,  to  say  upon  which 
the  defendant  has  good  ground  for  ex-  count  or  counts  they  find  the  prisoner 
ception,  even  if  the  case  was  submitted  guilty,  yet  this  is  a  matter  of  discre- 
te the  jury  with  suitable  instructions  tion  ;  and  if  the  court  do  not  take  this 
as  to  the  several  counts.  Com.  v.  Carey,  course,  the  omission  cannot  be  revised, 
103  Mass.  214  (see  People  v,  Lilly,  38  as  matter  of  right,  on  motion  in  ar- 
Mich.  270).  In  1876  it  was  ruled  in  rest  or  for  a  new  trial ;  nor  will  the 
the  same  State  that  where  the  same  court  interfere  to  grant  a  new  trial, 
offence  is  charged  in  several  counts  in  unless  they  see  that  injustice  has  been 
inconsistent  ways,  a  general  verdict  done.  State  v,  TuUer,  34  Conn.  281. 
should  be  entered  on  the  whole  case,  '  Com.  v.  Boston  R.  R.  133  Mass.  3S3 ; 
or  a  special  verdict  on  the  count  see  Com.  &.  Andrews,  132  Mass.  263. 
proved,  but  that  a  special  verdict  of  >  Com.  r.  Haskins,  128  Mass.  60: 
guilty  on  each  count  was  bad.  Com.  v,  infra,  §  909  a.  See  U.  S.  v.  Malone,  20 
Fitchburg  R.  R.,  120  Mass.  372.    In  Blatch.  137. 

Massachusetts,    **  where  a    complaint  *  See  U.  S.   p.  Malone,   20  Blatch. 

contains  several  counts,  whether  for  137. 

the  same  or  for  different  similar  of-  ^  Infra,  §  895. 

fences,  the  plea,  conviction,  and  sen-  ^  U.  S.  v.  Davenport,  Deady,  264; 

teuce  may  be  general,  upon  the  com-  State  v.  Phinney,  42  Me.  384  ;  Stata  r. 

plaint  as  a  whole,  and  not  upon  each  Watson,  63  Me.  128  ;  Bdgerton  r.  Com., 

count  separately.*'    Com.  v.   Holmes,  5  Allen,  514 ;  Guenther  o.  People,  24 
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agree  on  a  second  count,  but  convict  on  the  first,  the  one  count 
defendant  may  be  sentenced  on  the  first.^  But  the  better  t?  not^  ^° 
course  is  for  the  court  to  require  a  yerdict  on  each  count.*  f  J^ere.^" 

II.  DEFENDi^NT  MUST  BB  PRESENT. 

§  741.  At  the  time  of  the  rendition  of  the  verdict,  as  a  general 
rule,  the  defendant  must  be  present  in  open  court,'  and  in  capital 
cases  to  take  the  verdict  in  his  absence  is  a  fatal  error .^ 

III.  DOUBLE  OR  DIVISIBLE  COUNT. 

§  742.  When  two  offences  are  joined  in  one  count  (e.  ^.,  bur- 
glary with  larceny,  and  assault  and  battery  with  assault),   y^^j^i. 
the  verdict  may  be  not  guilty  of  the  greater  offence,  and   may  go  to 
guilty  of  the  less ;'  and  so  of  a  conviction  of  assault  on  a  visible 
count  charging  a  riot  and  an  assault  committed  riotously.*   ^^"'^^' 
It  should  be  remembered,  however,  that  at  common  law  it  has  been 
held  in  some  States  that  there  can  be  no  conviction  of  a  misdemeanor 
on  an  indictment  for  a  felony.^    Nor  can  there  be  ordinarily  a  con- 

N.  T.  100 ;  People  r.  Dowling,  84  N.  T.  oounts,  see  Com.  o.  Foster,  122  Mass. 

478  ;  Girtz  v.  Com.,  22  Penn.  St.  351 ;  317.     Bnt  contra  as  to  special  verdict. 

Henwood  v.  SUte,  52  Penn.  St.  424 ;  Infra,  §  745. 

Redenonr  v.  State,  38  Ohio  St.  272;  ^  SUte  v.  Hill,  30  Wis.  416 ;  SUte  i;. 

Com.  V.  Bennett,  2  Va.  Cas.  235 ;  Kirk  Martin,  30  Wis.  216.    See  infra,  §  910. 

r.  Com.,  9  Leigh,  627  ;  Weinzorpflin  v.  '  State  v.  Jackson,  39  Ohio  St.  37. 

SUte,  7  Blackf.  186 ;  Bittings  v.  State,  *  Supra,  §  549 ;  Longfellow  v,  Sute, 

56  Ind.  101 ;  Bonnell  v.  State,  64  Ind.  10  Neh.   105 ;    as  to  exceptions,   see 

498  ;  Dawson  t7.   State,   65  Ind.  445 ;  snpra,  §  549. 

Short  V.  SUte,  63  Ind.  376  ;  Yonndt  v.  *  Nolan  r.  StaU,  56  Ga.  521 ;  Cook 

SUte,  64  Ind.  443 ;  Keeling  v.  SUte,  v.  SUte,  60  Ala.   39.      See  SUte  v. 

107  Ind.  563  ;  StolU  v.  People,  4  Scam.  Chnmlej,  67  Mo.  41 ;  snpra,  §  518. 

168 ;  State  v.  Taylor,  84  N.  C.  773  ;  *  Snpra,  §  244 ;  McCall  v.  SUte,  14 

Trowbridge  V.  State,  74  Ga.  431;  Nabors  Tex.   Ap.   353.      As    to  mnrder,   see 

V.  State,  6  Ala.  200 ;  Morris  v.  State,  Whart.  Crim.  Law,  9th  ed.  §§  541  et 

8  Sm.  &  M.  762  ;  SUte  ?'.  Coffee,  68  Mo.  seq.    As  to  rape,  ibid.  §  575  ;  snpra, 

120  ;  SUte  r.  Gannon,  11  Mo.  Ap.  502;  §§  247,   249.     Under  majhem  there 

SUte  V.  Hays,   78  Mo.   600  ;  State  v.  may  be  conviction  of  assault.    State  v, 

Owen,  Ibid.  367 ;  Green  v.  State,  17  Fisher,  103  Ind.  530. 

Fla.  669  ;  though  see  Latham  v.  R.,  5  ^  Com.  v.  Hall,  142  Mass.  454. 

B.  &  S.  635  ;  9  Cox  C.  C.  516 ;  R.  v.  ^  Supra,   §§   249,  261.      See  R.   v. 

Craddock,  2  Den.  C.  C.  31.  That  aver-  Woodhall,  12  Cox  C.  C.  240  ;  Hall  u. 

diet  of  guilty  on  air  the  counts,  and  a  SUte,   7  Lea,   685.      A  verdict  may, 

sentence  on  one  count,  though  errone-  under  the  present  Virginia  practice, 

ous,  disposes  of  the  case  as  to  the  other  be  Uken  for  an  assault,  on  an  indict- 
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yiction  of  a  minor  offence  on  an  indictment  in  which  it  is  not  con- 
tained.^ 

But  as  a  general  rule,  when  an  offence  is  divisible,  the  jnry  may 

convict  the  defendant  of  part  of  the  charge,  and  acquit  as  to  the 
rest  ;*  or,  after  a  general  verdict  of  conviction,  the  attorney-general 
may  enter  a  nolle  prosequi  as  to  one  branch  of  the  case,  and  the 
court  may  sentence  on  the  other.^ 

ment  for  felonioaslj  and  maliciooslj  1  C.  C.  221 ;  State  v,  Wilson,  30  Conn, 

cutting,   etc.,   though  the  latter  is  a  500 ;  Hill  v.  State,  53  Ga.  125 ;  Wolf 

felony  and  the  former  a  misdemeanor,  v.  State,  41  Ala.  412 ;  State  r.  Bryant, 

Canada's    case,   22   Grat.   899.      See  41  Ark.  359.    But  at  common  law  this 

Hunter  v.  Com.,  79  Penn.  St.  503.  cannot    l^e,  unless    the    attempt  be 

1  Sapra,  §§  249,  261 ;  Reynolds  v.  averred  in  the  indictment.    See  supra, 

People,  83  111.  479  ;  Barber  v.  State,  39  §§  245-250, 465.     In  the  United  SUtes 

Ohio  St.  660 ;  Com.  v,  Moore,  99  Penn.  courts    the  defendant  may  be  found 

St.  570 ;  State  t7.  Kegan,  62  Iowa,  106 ;  guilty  of  an  attempt,    "  when   itself 

Terr  v.  Dooley,  4  Mont.  295.  a  separate   oifence,*'    contained  in  a 

That  there  can  be  no  conyiction  of  an  greater  offence  charged.  Rev.  Stat, 
assault  on  an  indictment  for  riot  unless  §  1035.  As  to  verdicts  in  homicide, 
the  indictment  avers  the  assault,  see  see  Whart.  Crim.  Law,  9th  ed.  §  541. 
Price  V.  People,  9  111.  App.  36  ;  supra.  Where  an  indictment  alleged  the 
§  471.  But  it  is  otherwise  as  to  affray  production  of  an  abortion,  and  the  con- 
alleging  an  assault.  Thompson  v,  sequent  death  of  the  victim,  the  jory 
State,  70  Ala.  26.  found  a  verdict  of  guilty  of  the  abor- 

Nor  can  there  be  a  conviction  of  re-  tion,  but  did  not  agree  as  to  the  death 

ceiving  stolen  goods  on  an  indictment  proceeding  therefrom,  the  proseeutioo 

for  larceny.    State  v.  Moultrie,  33  La.  offered  to  enter  a  ttoUe  proMeqvi  to  that 

An.  1146.  part  of  the  indictment,  upon  which  the 

B  See  supra,  §§  158,  246,  247,  251,  jury  afterwards  acquitted  on  that  aver- 

261 ;  U.  S.  V.  Leonard,  18  Blatch.  187 ;  ment.     It  was  held  that  no  exception 

State  V.  Wilson,  69  N.  H.  139 ;  Com.  could  be  taken  to  the  receiving  and 

V.   Morgan,   107  Mass.   199  ;   Com.  v,  recording  the  verdict.    Com.  v,  Adams, 

Keenan,   67  Penn.  St.  203;  Richie  v.  127  Mass.  15. 

State,  58  Ind.  355;  Smith  o.  State,  85        See,  further,  supra,  §§  466,  472; 

Ind.   553 ;  Kegan  v.   State,   52  Iowa,  infra,  §  896. 

106  ;  Hanna  v.  People,  19  Mich.  316 ;        *  Supra,  §   383 ;  Jennings  v.  Com., 

Fanning  v.  State,  12  Lea,  651 ;  State  v.  105  Mass.  586.    In  California,  a  ver- 

Chumley,  67  Mo.  41 ;  State  v,  McCort,  diet,  <*  guilty  as  charged  in  the  indict- 

23  La.  An.  326 ;  State  v.  Gilkies,  35  ment,"  when  an  indictment  is  for  an 

La.  An.  53 ;  State  v.  Watson,  30  Kan.  offence,  containing  two  or  more  grades, 

281 ;  State  v.  Griffin,  34  La.  An.  37 ;  was  once  held  to  be  void  for  unoer- 

People  V.  Odell,  1  Dak.  197.   Under  sta-  tainty.    People  v.  Baxa,  53  Cal.  690. 
tutes  verdicts  may  be  taken  for  at-       But,  as  sustaining  such  a  verdict  for 

tempts  in  all  cases  of  substantive  crime,  the  higher  grade,  see  People  v,  Gilbert, 

R.  V.  Bird,  2  Den.  C.  C.  94 ;  R.  v.  Reid,  60  Cal.  108 ;  People  o.  Whiteley,  64 

2  Den.  C.  C.  89  ;  R.  v.  Hapgood,  L.  R.  Cal.  211. 
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On  a  count  for  barglarj  and  larceny,  a  general  Terdict  of  guilty 
has  been  held  to  apply  only  to  the  burglary.^ 

The  proper  coarse,  on  such  a  trial,  is  for  the  jury,  if  they  convict 
of  the  minor  offence  alone,  to  find  a  verdict  of  guilty  of  the  minor, 
and  not  guilty  of  the  major,  but  a  verdict  of  guilty  of  the  minor  is 
treated  as  involving  an  acquittal  of  the  major.' 

In  what  case,  on  a  count  for  a  felony  or  other  consummated 
offence,  the  jury  can  convict  of  an  assault  or  attempt,  is  elsewhere 
considered.' 

When  several  articles  are  joined  in  the  same  count  for  larceny, 
the  verdict  may  go  to  either.^  In  libel,  on  a  count  charging  com- 
posing and  publishing,  the  defendant  may  be  found  guilty  of  pub- 
lishing.' In  mayhem,  the  defendant,  if  an  assault  be  averred,  may 
be  convicted  of  an  assault.'  A  conviction  for  assault  may  be  had 
on  an  indictment  for  assaulting  an  officer.' 

IV.   ADJOURNMENT  OP  COURT  PRIOR  TO. 

§  743.  In  addition  to  the  points  thus  recapitulated,  the  following 
may  now  be  noticed : — 

§  744.  Even  where  the  jury  are  to  be  kept  together,  without 
intercourse  with  third  parties,  until  they  agree,  this  is  ^^^^  ^^ 
not  the  case  with  the  judges,  who  may  adjourn,  and  aAJourn 
return  to  receive  the  verdict  in  open  court.'    Such  is  the  liberation 
necessary  practice  in  cases  where  the  trial  continues  ^'J'*^- 
over  a  day.'    It  would  seem,  also,  that  the  court,  in  minor  offences, 
may  order  the  clerk  to  discharge  the  jury  if  they  do  not  agree  by  a 
specific  hour ;  and  that  a  verdict  subsequent  to  such  hour  will  be 
set  aside.^' 

In  some  States  a  verdict  may  be  received  after  the  close  of  the 
term." 

1  Roberts  v.  SUte,  65  Miss.  421.  See,  «  Com.  v.  Blanej,  133   Mass.  371. 

boveyer,  Watkins  o.  State,  37  Ark.  ^  People  v.  Warren,   63  Mich.   78. 

870.  Supra,  §  158. 

•  See  supra,  §  465.  >  See  infra,  §§  818-20. 
>  Supra,  $§  249,  261,  and  oases  cited  »  4  Black.  Com.  361. 

in  prior  notes  to  this  seotion.  ^  Com.   v.  Townsend,  6  Allen,  216  ; 

<  Supra,  §§  252,  470 ;  fiell  r.  State,  Mass.  Law  Reg.  October,  1863,  cited 

48  Ala.  684.  Hilliard  on  New  Tr.  (1873)  238. 

*  Whart.  Crim.  Et.  §  134.  "  Supra,  §  513. 
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V.   SPECIAL  VERDICT. 

§  745.  The  jury  are  not  confined  to  finding  a  verdict  of  "guilty" 
or  ^^  not  guilty"  on  the  general  issue.  They  may  find  a 
find  special  Special  verdict  setting  forth  the  facts,  and  finding  the 
verdict.  defendant  guilty  or  not  guilty,  as  the  court  may  decide.* 
"  This,"  says  Blackstone,  "  is  where  they  doubt  the  matter  of  Uie 
law,  and  therefore  choose  to  leave  it  to  the  determination  of  the 
court,  though  they  have  an  unquestioned  right  of  determining  upon 
all  the  circumstances  and  finding  a  general  verdict,  if  they  think 
proper  so  to  hazard  a  breach  of  their  oaths."  But  this  admonition 
fell  without  much  effect  on  English  practice ;  and  now  special  ver^ 
diets  are  very  rare.'  The  right  to  find  such  a  verdict,  however, 
continues  to  be  recognized.' 

1  State  V.  Stewart,  91  N.  C.  566 ;  see  speoial  verdlot  stated  only  that  the  de- 
article  in  10  Cr.  L.  Hag.  11.  fendaut  discharged  a  gun  and  thereby 

>  See  B.  V.  Saffolk,  5  N.  &  M.  139 ;  killed  the  deceased,  not  staling  in 
R.  V.  Hughes,  1  H.  &  W.  313 ;  compare  terms  that  it  was  discharged  offtdatt 
R.  V.  Francis,  2  Stra.  1015  ;  Peterson  him ;  it  was  held  that  the  coort  oonld 
V.  U.  S.,  2  Wash.  C.  C.  36  ;  Com.  o.  not  give  any  Judgment  agtdntt  the  de- 
Squires,  97  Mass.  59  ;  McGuffie  v.  State,  fendant.  R.  v.  Plummer,  KeL.  HI." 
17  Ga.  497.  ''  The  jury  have  a  right  Archbold's  G.  P.  17th  ed.  164.  Aa  to 
in  all  criminal  cases  to  find  a  special  othw  oases  of  special  yerdiots,  see  R. 
verdict.  Such  verdict  must  state  posl-  o.  Dawson,  1  Stra.  19  ;  R.  v.  Francis,  2 
tively  the  facts  themselves,  and  not  Stra.  1015  ;  R.  v.  Morgan,  1  Bulst.  87; 
merely  the  evidence  adduoed  to  prove  R.  v.  Keite,  1  Ld.  Ray,  142. 

them,  and  all  the  facts  necessary  "A  special  verdict  is  not  amendable 
to  enable  the  court  to  give  judgment  as  to  matters  of  fact ;  but  a  mere  ernff 
must  be  found ;  for  the  court  cannot  of  form  may  be  amended,  even  as  it 
supply  by  intendment  or  implication  seems,  in  capital  oases,  in  order  to  fal- 
any  defect  in  the  statement.  2  Hawk,  fil  the  evident  intention  of  the  juiy, 
c.  47,  s.  9 ;  2  East  P.  C.  708,  784.  See  where  there  is  any  note  or  minute  to 
R.  V.  Francis,  2  Stra.  1015 ;  R.  p.  amend  by.  2  Hawk.  o.  47,  s.  9 ;  R.  r. 
Royce,  4  Burr.  2073 ;  1  Chit.  Crim.  L.  Hayes,  2  Stra.  844 ;  R.  v.  Hasel,  1  Leadi, 
643;  SUte  v.  Fooks,  65  Iowa,  196;  382;  R.  v.  Woodfall,  5  Burr.  2661.  If 
People  V.  Antonis,  27  Cal.  404.  three  offences  are  charged  in  the  indioi- 
"  Thus  where  the  Indictment  aUeged  ment,  and  the  special  verdict  state 
that  the  defendant  discharged  a  gun  evidence  which  applies  to  two  of  them 
against  the  deceased,  and  thereby  only,  the  court  may  adjudge  the  de- 
gave  him  a  mortal  wound,  and  the  fendant  guilty  of  those  two,  and  enter 

>  Com.  o.  Call,  21  Pick.  509 ;  Lower  La.  An.  Pt.  11.  1170.  That  veidiot 
V.  Com.,  15  S.  &  R.  93;  Com.  v.  Chat-  must  conform  to  statute,  see  State  v. 
hams,  50  Penn.  St.  181.    As  to  Louis-    Smith,  46  N.  J.  L.  491. 

iana  practice,  see  State  v.  Jessie,  30 
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§  746.  In  stating  a  special  verdict  the  facts  most  be  summed  up 
fully  and  exactly  as  on  a  special  plea,  and  the  omission 
of  any  fact  (e.  g.^  venue  or  intent)  necessary  to  constitute   muS'te 
the  offence  is  fatal,^  since  the  court  cannot  supply  from   f'^"  an* 
its  own  knowledge  any  material  fact  which  the  jury 
should    find;'    and    the    practice    is,   when    the    verdict    is    in 
violent  antagonism  to  the  evidence,  to  set  it  aside  and  grant  a 
new  trial,  if  applied  for  by  the  defendant.'  If,  however,  the  verdict 

ao  acquittal  as  to  the  residne.    R.  v.  also,  article  in  the  London  Law  Times 

Hayes,  snpra.    The  court  cannot,  how-  of  Dec.  6,  1884,  p.  92. 

ever,  on  an  indictment  for  felonj,  ad-  Upon  an  indictment  for  stealing  a 

Judge    the    defendant    guilty   of     a  watch,  the  jurj  returned  the  following 

misdemeanor.    R.  v.  Westbeer,  2  Stra.  verdict:    ''We  find  the  prisoner  not 

1133.    But  where  it  appears  clearly  guilty  of  stealing  the  watch,  but  guilty 

from  the  fkcta   stated  in  the  special  of  keeping  it,  in  the  hope  of  reward, 

verdict,  that  the  defendant  has  been  from  the  time  he  first  had  the  watch." 

guilty  of  a  crime,  though  not  of  the  It  was  ruled  hy  the  Court  of  Criminal 

degree  charged   upon  him  in  the  in-  Appeal,  that  this  finding  amounted  to 

dictment,  the  court  will  not  discharge  a  verdict  of  ''not  guilty."   R.  v,  York, 

him,  but  direct  a  fresh  indictment  to  1  Den.  C.  C.  R.  835  ;  8.  C,  18  L.  J.  (M. 

be  preferred.    R.  v.  Francis,  2  Stra.  C.)  38. 

1015.    Where  the  verdict  is  so  imper-  >  Com.  v.  Call,  21  Pick.  609  ;  State 

feet  that  no  judgment  can  be  given  v.  Blue,  84  N.  C.  807 ;  Clay  v.  State, 

upon  it,  a  ventre  de  novo  may,  in  misde-  43  Ala.  350.    See  R.  v.  Dawson,  1  Stra. 

meanor,  be  awarded.    R.  v.  Woodfali,  19,  and  cases  cited  infra,  §  756.    As  to 

5  Burr.  2661 ;  and  also,  notwithstand-  form,  see  1  Chit.  C.  L.  646  ;  State  v. 

ing  previous  doubts  upon  the  subject,  Newby,  64  N.  C.  23 ;  State  v.  Curtis, 

in  felonies.    CampbeH  v.  R.,  11  Q.  B.  71  N.  C.  56. 

799 ;  17  L.  J.  (M.  C.)  89 ;    in  which  •  This  applies  even  to  averment  of 

case,  says  Blackburn,  J.,  delivering  negatives.     Com.  i^.  Dooly,   6  Gray, 

judgment  in  Winsorv.  R.,  35  L.  J.  (M.  360.    That  the  verdict  must  be  con- 

C.)  133,  '  there  is  a  solemn  decision  of  fined  to  the  facts  proved,  see  further 

the  Queen's  Bench,  not  reversed  or  R.   v.   Huggins,   2  Ld.   Raym.   1674 ; 

questioned,  that  a  ventre  de  novo  will  Wall,  ex  parte,  73  Ind.  95 ;  Gaunt  v, 

lie  in  a  felony  on  an  imperfect  verdict.*  State,  81  Ind.  137. 

"  In  cases  of  felony,  the  court  may  *  R.  v.  Maloney,  9  Cox  C.  C.  6 ;  R.  v. 

enter  a  judgment  of  acquittal,  where  Meaney,  L.  &  C.  213 ;  9  Cox  C.  C.  231 ; 

the  facts  found  by  the  special  verdict  Com.  v.  Call,  21  Pick.  509 ;   Com.  v. 

do  not  warrant  a  judgment  against  the  Lower,  15  S.  &  R.  93 ;  Arthur  v.  State, 

defendant.    See  R.  v.  Huggins,  2  Ld.  21  Iowa,  322 ;  State  v.  Ixard,  14  Rich- 

Raym.  1586 ;  but  this  will  be  no  bar  ards.  209.    In  R.  v.  Woodfali,  5  Burr, 

to  another  prosecution  for  the  same  2661,  it  was  held  that  a  new  trial 

felony.  R.  v.  Burridge,  3  P.  Wms.  480 ;  would  be  granted  on  a  defective  ver- 

Com.  Dig.  Indictment  (N.),"  Jervis's  diet,  and  this  was  followed  in  the  cases 

Archbold,  17th  ed.  (1871)  164.    See,  dted  above.    See  infra,  §§  754-6. 
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PLEADING  AND  PBACTICS. 


[chap.  XT. 


in  itself  does  not  find  facts  from  which  guilt  can  be  inferred,  this  is 
equivalent  to  a  verdict  of  not  guilty.^  Where  a  special  verdict  sub- 
stantially avers  facts  constituting  guilt,  the  court  can  pronounce 
upon  the  guilt  of  the  defendant  as  a  question  of  law ;  but  if  the 
facts  found  are  equivocal,  and  are  consistent  with  innocence,  then 
the  court  cannot  determine  as  a  question  of  law  the  guilt  or  inno- 
cence of  the  defendant.'  Thus  in  an  information  under  tiie  ninth 
section  of  the  Internal  Revenue  Act,  which  enacts  that  any  person 
who  shall  issue  any  instrument,  etc.,  for  the  payment  of  money, 
without  the  same  being  duly  stamped,  with  intent  to  evade  the  pro- 
visions of  this  act,  shall  forfeit  and  pay,  etc.,  an  intent  to  evade  is 
of  the  essence  of  the  ofience,  and  no  judgment  can  be  entered  on  a 
special  verdict  which  does  not  find  such  intent.' 

Surplusage  in  a  special  verdict  may  be  disregarded.^ 
When  a  special  verdict  is  defective,  a  venire  de  nono  will  be 
ordered.* 

In  Louisiana  the  only  verdicts  can  be  "  guilty"  or  "  not  guilty."* 


General 
verdict  la 


VI.    HOW  VERDICT  IS  RENDERED. 

§  747.  The  usual  mode  of  rendering  a  general  verdict  is  by 
word  of  mouth.  A  written  general  verdict  is  irregular, 
and  the  court  may  reject  it,  and  require  it  to  be  made 
mouSif  ^'  orally.^  In  cases  of  felony,  at  least,  an  oral  rendering 
by  the  foreman  is  essential.'  The  jury,  when  they  have 
agreed,  signify  the  fact  by  the  foreman,  and  the  clerk,  directing  the 
defendant  to  stand  up,  or  to  lift  up  his  hand,  addresses  the  juiy 
and  the  defendant  as  follows :  ^^  Prisoner,  look  on  the  jury ;  jury, 
look  on  the  prisoner :  How  say  ye ;  is  the  prisoner  guilty  of  tiie 
felony  (or  ofience)  whereof  he  stands  indicted,  or  not  guilty?" 


1  state  V.  Custer,  65  N.  G.  339 ; 
Short  V,  Stete,  7  Yerg.  339 ;  see  People 
17.  Piper,  50  Hioh.  390. 

•  R.  t;.  Francis,  2  Stra.  1015  ;  State  t^. 
Cartis,  71  N.  C.  66 ;  Stote  v.  Bray,  89 
N.  C.  480. 

s  U.  S.  V.  Baxzo,  18  Wall.  125. 

^  U.  S.  V.  Stereoscopic  Shades, 
Sprague,  467 ;  Wallace  r.  State,  2  Lea, 
29. 

•  SUte  V.  BtKj,  89  N.  C.  480. 
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<  state  V.  Jarohe,  17  La.  An.  71. 

T  Lord  V.  SUte,  16  N.  H.  325 ;  Tranbe 
V.  State,  56  Miss.  164 ;  Timmons  r. 
State,  56  Miss.  786.  As  to  Ohio  statute 
requiring  written  verdicts,  see  Hardy  v. 
Stote,  19  Ohio  St.  679.  As  to  Wiscon- 
sin, see  Stote  v.  Qlass,  50  Wis.  218. 
As  to  Louisiana,  see  Stote  y.  Boss,  32 
La.  An.  854. 

s  Com.  9.  Tobin,  125  Mass.  203. 


OHAP.  XY.]  8SALBD  YXRBIOT.  [§  749. 

The  foreman,  if  there  be  a  special  verdict,  reads  it,  or  if  the  verdict 
be  general,  states  it,  ^^  guilty,"  or  ^^  not  guilty,"  as  the  case  may 
be.^  The  clerk  then  records  this,  verdict,  and  again  addresses  the 
jury:  ^^ Hearken  to  your  verdict  as  the  court  hath  recorded  it: 
Tou  say  that  A.  B.  is  guilty  (or  not  guilty)  of  the  felony  (or 
offence)  whereof  he  stands  indicted,  and  so  you  say  all."  This  last 
declaration  of  the  clerk  is  important,  as  fixing  the  character  of  the 
verdict,  and  preventing  misconception.' 

The  verdict  ^^  guilty"  is  assumed  to  refer  to  the  indictment  to 
which  it  is  a  response.' 
The  procedure  must  be  in  open  court,  and  in  defendant's  presence.^ 
§  748.  That  the  verdict  should  be  recorded  is  essential;  but  this 
may  be  done  nunc  pro  tunc  at  a  subsequent  term.'  That 
it  was  entered  after  the  jury  was  discharged,  at  least  in   JJ^Jd^. 
minor  offences,  gives  no  ground  for  exception  if  they  gave 
it  in  and  assented  to  it  before  discharge.'    If  .the  record  shows  that 
less  than  twelve  jurors  assented,  this  is  fatal.' 

VII.   SBALSD   VERDICT. 

§  749.   In  misdemeanors,  and  in  some  States  in  felonies  not 
capital,'  the  court  may,  with  (and  in  some  States  with- 
out) the  defendant's  consent,'  permit  the  jury,  after  ren-  meaiiorr 
dering  a  written  verdict,  to  separate,  and  bring  in  such   SJ^J^^J®*^" 
verdict  when  sealed  into  the  court  when  it  reassembles.'  be  ren- 
But  though  in  such  case  the  defendant  may  agr^e  to  a 

1  RoIlinB  V.  State,  62  Ind.  46.    In  ^  SUte  r.  Mejera,  68  Mo.  266.  Snpra, 

Lonisiana  the  verdict  maj  be  rendered  §  733. 

bj  anj  one  of  the  ]nrj  without  the  *  See  Sanders  v.  State,  2  Iowa,  230, 

appointment  of  a  foreman.    State  v,  278. 

Fanlk,  30  La.  An.  Ft.  II.  831.  *  Anonymous,  63  Me.  590 ;  Com.  v. 

*  Com.  V.  Gibson,  2  Va.  Gas.  70.  Carrington,  116  Mass.    37;    Com.    v. 
>  Bond  V.  People,  39  111.  26.  Costello,  128  Mass.  88  ;  Com.  v.  Boyle, 

*  Snpra,  $  549 ;  Com.  v.  Tobin,  125  9  Phila.  592 ;  Barlow  o.  State,  2 
Mass.  203 ;  State  v.  Epps,  76  N.  C.  65  ;  Blaokf.  114 ;  Bradley  t7.  Sute,  31  Ind. 
Stabbs  V.  State,  49  Miss.  716 ;  Finch  492 ;  Reins  r.  People,  30  111.  256  ; 
V.  State,  53  Miss.  363 ;  State  v.  Mills,  U.  S.  v.  Potter,  6  McLean,  186.  That 
19  Ark.  476.  defendant's  consent  is  necessary,  see 

ft  Hall  r.  State,  3  Kelly,  18.     See  People  v.  Kelly,  46  Cal.  357.    As  to 

State  p.  licvy,  24  Minn.  362 ;  People  v.  separation,  see  infra,  §  818. 

Smith,  59  Cal.  601.  As  to  form  of  sealed  verdict,  see 

c  Stata  V.  Levy,  24  Mfnn.  362.    See  Com.  v.  Carrington,  116  Mass.  37. 
People  V.  Gilbert,  57  Cal.  96. 
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sealed  verdict,  it  is  error  to  permit  the  jarj  to  leave  such  verdict 
with  the  clerk.^  The  defendant  is  entitled  to  have  them  present  at 
its  rendition.'  The  verdict  most  be  written  and  sealed  before  the 
separation.^  If  informal,  it  may  be  returned  to  the  jury  for  cor- 
rection.^ 

That  a  verdict  is  not  signed,  its  genoineness  being  undisputed, 
is  no  ground  for  new  trial.* 

VIII.  POLLING  THB  JURY. 

§  750.  ^Either  party  may  require  that  the  jury,  after  announcing 
their  verdict,*  shall  be  polled,  t.  0.,  that  the  name  of  each 
be  po™^  juryman  shall  be  specially  called,  and  the  question  as  to 
by  either  the  defendant's  guilt  or  innocence  propounded  to  him  in- 
dividually ;  though  in  some  jurisdictions  the  question 
proposed  simply  is,  "  Is  this  your  verdict  ?"^  The  same  power  re- 
sides in  the  court  of  its  own  motion.*    If  any  juryman  dissent  from 

^  In  Com.  V.  Tobin,  125  Mass.  203,  569.    See  Martin  v.  Morelock,  32  m. 

the  jury  upon  a  trial  for  manslaughter,  485 ;   Fisher  v.   People,   23  111.   283 ; 

being  still  oat  when  the  court    ad-  Stewart  v.  People,  32  Mich.  63.  Supra, 

journed  for  the  day,  were  told  by  the  §  549. 

court  that  they  seal  up  their  verdict        '  Com.  v.  Doremus,  108  Mass.  488. 
and  separate  when  they  should  agree,        *  Sargent  v.  State,  11  Ohio,  472. 
and  bring  it  into  court  the  next  mom-        ^  Roberts  o.  State,  14  Qa.   8.      See 

ing.    This   they  did,  and  the  sealed  U.  S.  r.  Bennett,  16  Blatch.  C.  C.  338. 
▼erdiot  was  handed  by  the  foreman  of       '  State  o.  Sheets,  89  N.  C.  543* 
the  Jury  to  the  clerk  of  the  court,  the       ^  U.  S.  v.  Potter,   6  McLean,  182; 

prisoner    being    present.     The    clerk  People  o.  Perkins,  1  Wend.  91 ;  Wil- 

stated  to  them  in  the  usual  form  that  Hams  v.  State,  60  Md.  402 ;  Sargent  t, 

they  found  the  prisoner  guilty,   and  State,  11  Ohio,  472 ;  Wright  v.  State, 

that  this  was  their  yerdict.    No  re-  11   Ind.   569 ;   State  v.  Callahan,   55 

spouse  was  made  to  this  by  the  jury  or  Iowa,  364 ;  John  v.  State,  8  Ired.  330 ; 

their  foreman,  and  nothing  more  was  State  v.  Young,  77  N.  C.  498 ;  Tilion  r. 

said.    The  proceedings  were  held  hy  State,  52  Qa.  478 ;  James  v.  State,  55 

the  Supreme  Court  to  be  erroneous.  Miss.  57;  State  t;.  Austin,  6  Wis.  205. 

S.  P.,  State  V.  Homsby,   32  La.  An.  As  to  mode  of  polling,  see  Williams  r. 

1268.    See    R.   v.  Parkin,   1    Moodj,  SUte,  60  Md.  402 ;  Russell  v,  SUte,  68 

45  ;  R.  v.  Vodden,  6  Cox  C.  C.  226 ;  Oa.  785  ;  Prior  v.  State,  77  Ala.  750. 
Com.  V.  Durfee,  100  Mass.  146 ;  Com.        *  Harris  v.  SUte,  31  Ark.  196. 
V.  Carrington,  116  Mass.  37.  How  far  the  question  of  i>olling  the 

s  U.  S.  V.  Potter,   6  McLean,   186;  Jurj  relates  to  that  of  grades  of  oifenoe, 

Doyle  V,  U.  S.,  10  Fed.  Rep.  269 ;  11  see  Williams  0.  State,  60  Md.  402,  and 

Biss.  100  ;  Wright  0.  State,  11  Ind.  cases  cited  infra,  §  752. 
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the  verdict  previously  expressed,  then  it  is  a  uallitj,  and  the  jarj 
must  again  retire  for  deliberation,^  though  it  is  otherwise  if  the  dis- 
'  sent  be  withdrawn,'  or  if  it  consists  in  a  mere  expression  of  prior 
doubt  not  inconsistent  with  acquiescence.' 

In  Maine,  Massachusetts,  and  Connecticut,  under  the  practice  by 
which  the  jury  are  asked  orally  whether  each  assents  to  the  verdict, 
polling  is  held  not  to  be  a  matter  of  right  ;^  and  such  is  the  view 
now  taken  in  South  Carolina.'  And  this  distinction  is  applicable  to 
all  States  in  which  the  practice  is  for  the  clerk  to  call  upon  the 
jurors  individually  as  well  as  collectively  for  their  verdict. 

The  better  view  is  that  when  a  sealed  verdict  is  rendered  the 
jury  may  be  polled.*  The  right  continues  until  the  jury  is  finally 
dismissed.^ 

IX.   AMENDING   VERDICT. 

§  751.  Until   the  jury  are    discharged,  the    verdict   may  be 
amended.     After   they  are    discharged  and   separate, 
however,  it  is  too  late.'  And  if  there  is  any  informality,  ^^^^ 

1  2  Hale  P.  C.  299 ;  R.  o.  Vodden,  defendant  bj  agreeing  to  a  sealed  ver- 

Beara.  G.  C.  229 ;  6  Cox  C.  C.  226 ;  diet  waires  his  right  to  poll.    See  to 

R.  p.  Parkin,  1  Moodj  C.  G.  45 ;  No-  same  effect,  U.  S.  v.  Bridges,  U.  S.  Cir. 

maqne  v.  People,  Breese,  109 ;  State  v.  Gt.  Ala.  1879  ;  1  South.  Law  Jour.  (N. 

Hardin,  1  Bailey,  3 ;  Stete  o.  Brister,  S.)  8;  10  Gent.  L.  J.  7.    As  to  allow- 

26  Ala.  107;  Bark  v.  Gom.,  5  J.  J.  anoe  of  polling  after  sealed  verdict,  see 

Marshall,  676 ;  Hilliard  on  New  Trials  U.  S.  v.  Bennett,  16  Blatoh.  G.  G.  338. 

(1873),  242.  And  see  Dojle  v.  U.  S.,  10  Fed.  Rep. 

*  Gose  V,  State,  6  Tex.  Ap.  121.  See  269 ;  11  Biss.  100.  Absence  of  counsel 
snpra,  §  749 ;  State  o.  Sheets,  itt  ntp.  does  not  vitiate.    People  r.  Bennett,  65 

>  SUte  17.  McKinnej,  31  Kan.  571 ;  Gal.  267. 

Gose  V.  State,  6  Tex.  Ap.  121.  **  Williams  v.  State,    63    Ga.    306. 

*  Pellov's  case,  5  Greenl.  333 ;  Gom.  See  Rnssell  v.  State,  68  Ga.  785.  Bat 
V.  Roby,  12  Pick.  496 ;  Gom.  v.  Gostley,  see  U.  S.  v.  Bridges  ;  Brown  v.  State, 
118  Mass.  1 ;  State  o.  Hoyt,  47  Gonn.  supra. 

518.  *  R.  9.  Vodden,  6  Gox  G.  G.  226 ; 

*  State  V.  Wise,  7  Richards.  412.  Dears.  G.  G.  229  ;    Sargent  v.  State, 
'  U.   S.  V.   Potter,   6  McLean,   86 ;    11  Ohio,  473.    See  Gom.  v.  Lang,  10 

Wright  V.  SUte,  11  Ind.  569 ;  Stewart  Gray,  11 ;  Nemo  v.  Gom.,  2  Grat.  558  ; 

V.  People,  23  Mich.  63 ;  James  v.  Stote,  Mitchell  v.  SUte,  22  Ga.  211 ;  Bark  r. 

55  Miss.  57.  Gom.,  5  J.  J.  Marsh.  675 ;  People  v. 

For    criticisms,    see   1    Grim.    Law  Ah  Ye,  31  Gal.  451.     As  transcending 

Mag.  7 ;  1  South.  Law  Jour.  (N.  S.)  the  rule  above  given,  see  Price  r.  Gom., 

9,  and  10  Gent.  L.  J.  1.    In  Brown  33  Grat.  819.     And  see  State  v.  Disch, 

V.  State,  63  Ala.  97,  it  was  held  that  a  34  La.  An.  1032. 
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amended  uncertainty,  or  impropriety  about  a  verdict,  tiie  court 
charge  of  may  require  the  jury  to  amend  it  before  they  separate.^ 
^^^'  Even  where  a  verdict  of  "  not  guilty"  was  pronounced 

by  one  of  the  jurors,  which  was  entered  by  the  clerk  in  the  minute- 
book,  and  the  prisoner  discharged,  it  was  held  that  upon  it  appear- 
ing that  the  verdict  the  jury  intended  was  ^^  guilty,"  the  record 
could  be  immediately  amended,  the  verdict  ^^  guilty"  recorded,  and 
the  prisoner  committed.'  Mere  formal  incompleteness  of  verdict 
may  be  supplied  by  record.^  We  will  presently  see  that  a  defective 
verdict  is  no  bar  to  further  proceedings/ 

X.    DESIGNATION  OF  DEGBEE  OR  OF  PUNISHMENT. 

§  752.  Where  a  statute  requires  in  the  verdict  a  designation  of 
a  degree,  or  the  specific  assessment  of  a  punishment,  a 
nattoif  ***^"  g^^^ral  verdict,  without  such  designation  or  assessment, 
must  be  ^iu  \^  a  nullity,  and  if  the  jury  are  discharged,  a  second 
trial  may  be  instituted,  except  in  those  jurisdictions 
where  constitutional  limitations  are  held  to  stand  in  the  way.*  The 
designation  must  be  specific  and  in  conformity  with  statute.*    Bat 

1  R.  V,  Meany,  L.  k  C.  213 ;  9  Cox,  Loyella  r.  State,  32  Ark.  585 ;  Mitchell 

231 ;  Ck>m.  t\  Chaanoj,  2  Aahnu  91 ;  v.  State,  22  Gs.  211.    To  same  effeet, 

Nemo  V.  Com.,  2  Grat.  558 ;  Cook  v.  R.  o.  Parkin,  1  Mood*  C.  C.  45.    The 

State,  26  Ga.  593  ;  State  v.  Waterman,  verdict,  as  amended,  is  that  which  is 

1  Nev.  543 ;  People  v.  Bonney,  19  Cal.  to  be  reoorded.    R.  v.  Parkin,  1  Moody 

426;   Gibson  v.  Stater,   38  Miss.  295;  C.  C.  45;  Com.  v.  Dowling,  114  Mass. 

Ford  V.  State,  34  Ark.  649;  Stell  v.  259. 

State,  14  Tex.  Ap.  59.    *'  The  practice  >  Mclntorf  v.  State,  20  Tex.  Ap.  230. 

of  directing  a  Jarj  to  reconsider  their  '  Infra,  §§  756,  763. 

yerdiot,  or  ordering  a  venire  de  novo,  >  Cropper  v. U.S.,  Morris,  259  ;  Com. 

is  a  harsh  rale  of  the  common  law,  o.  McGrath,  115  Mass.  150;  Williams 

which  has  been  so  far  relaxed  as  not  v.  State,  60  Md.  402 ;  Dick  v.  State, 

to  apply  to  cases  where  the  Terdiot  in  3  Ohio  St.  89  ;  Parks  o.  State,  3  Ohio 

terms  or  effect  amounts  to  an  acquittal."  St.  101;  Com.  v.  Hatton,  3  Grat.  623 ; 

Ashe,  J.,  Stata  o.  Whitaker,  89  N.  C.  Com.  v.  Scott,  5  Grat.  697 ;  Robert- 

473.  son  o.  State,  42  Ala.  509 ;   Stata  r.  Mo- 

B  R.  r.  Vodden,  Dears.  C.  C.  229 ;  6  Cae,  39  Mo.  112 ;  People  v.  Littlefield,  5 

Cox  C.  C.  226.  Cal.  356 ;  People  r.  Welsh,  49  CaL  174; 

To  recall  a  jury  immediataly  after  People  v.  Brickley,  49  Cal.  241.    See 

rendering  a  yerdict,  to  amend  it,  is  Eastman  r.  Stata,  54  Ind.  441 ;  State  v. 

not  causing  such  a  separation  as  avoids  Bean,  21  Mo.  269 ;  Dubois  v.  State,  13 

the  verdict,  though  the  Jury  were  told  Tex.  Ap.  418 ;  and  oases  cited  infra, 

they  were  discharged,  and  though  the  §  756. 

defendant   objected  ta  the  recalling.  •  Hughes  v.  Stata,  65  Ind.  39 ;  Wil- 
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when  the  indictment  is  for  a  single  degree,  a  verdict  of  guilty 
as  charged  is  a  sufBcient  designation.^  A  verdict  imposing  a 
greater  punishment  than  that  authorized  by  law  is  void ;'  nor  can 
the  court  ordinarily  reduce  a  punishment  so  assessed,^  unless  the 
assessment  be  divisible,  in  which  case  the  illegal  branch  of  the 
assessment  may  be  stricken  off.^  A  punishment  less  than  the  statu- 
tory will  ordinarily  be  sustained  on  error.' 

A  verdict  for  an  ^'attempt"  will  not  support  a  judgment  for 
**  assault."' 

Where  two  defendants  are  jointly  convicted  and  a  fine  imposed 
for  the  offence,  this  is  a  finding  for  the  whole  amount  against  each 
defendant.' 

The  designation  of  degrees  in  homicide  is  elsewhere  noticed.' 

Joint  defendants  may  be  convicted  of  different  degrees.' 

XI.     VALUATION  OP  PROPERTY. 

§  753.  It  has  elsewhere  been  seen^'  that  wherever  the  sentence 
is  affected  by  the  value  of  property  stolen,  it  is  in  the 
power  of  the  jury,  if  they  find  the  valuation  in  the  in-   flnSV^*^ 
dictment  erroneous,  to  find  a  special  valuation,  which  'I^'^oq. 
will  bind  the  court.     But  it  is  not  necessary,  at  common 
law  for  the  jury  in  any  case  to  value  the  chattels  in  larceny ;  and 
though  they  have  undoubtedly  the  power  to  do  so  if  they  choose, 
yet  a  general  verdict  of  guilty  is  an  affirmation  of  the  value  stated 
in  the  indictment,  and  is  therefore,  for  this  purpose,  sufficient." 
In  some  States,  it  is  true,  the  practice  prevails  for  the  jury,  in 

liams  r.  SUte,  SO  Md.  402 ;  People  v.        *  Infra,  $  918. 

Trayere,  73  CaL  580.    See  TimmonB  v.        «  Fox  v.  State,  34  Ohio  St.  377. 

State,  56  Hisa.  786.    That  presamption        i  Infra,  §  940 ;   Bennett  v.  Stote,  30 

is  for  lower  degree,  see  Martin  v.  State,  Tex.  521. 

46  Ark.  38.  >  Infra,  §  914 ;  Whart.  Crim.  Law, 

1  Anderson  v.  SUte,  65  Ala.  553.  9th  ed.  §  543. 

s  Cropper V. U.S., Morris, 259;  Allen        >  Klein   v.  People,  31  N.  T.   229; 

V.  Com.,  2  Leigh,  737 ;  Ah  Cha,  ex  Mickey  v.  Com.,  9  Bash,  593.    Snpra, 

parte,  40  Cal.  426.  §  304 ;    infra,   §  755  ;    Whart.   Crim. 

'  Cole  V.  People,  84  111.  216.  Law,  9th  ed.  §§  236,  541. 

<  Infra,   §§   780,  918,   927.     So  in       ^  Whart.  Crim.  Law,  9th  ed.  §  953. 
Michigan.    Wilson  o.  People,  24  Mich.       ^  See  as  to  Texas  practice,  Collins  o. 

410.    Infra,  §  927.  Stote,  6  Tex.  Ap.  647. 
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larceny  and  the  kindred  offences,  to  value  the  chattels  ;*  but  unleas 
this  is  required  by  statute  valuation  is  superfluous. 

XII.  WHEN  COURT  MAT  RBFU8B  TO  RBGBIVE  VBRDICT. 

§  754.  In  England  the  practice  has  been  for  the  court,  when  a 
Palpably  verdict  plainly  contradicts  the  evidence,  or  is  founded  on 
wrong  ver.    mistake  of  law,  to  refuse  to  receive  it,  and  to  direct  the 

diet  may  be    .  ,      '  ,  ' 

rejected  by  jury  to  take  it  back  and  reconsider  it  with  renewed  instruc- 
tions. This  course,  for  instance,  has  been  followed  in 
cases  where  the  evidence  required  a  verdict  of  either  murder  or  of 
not  guilty,  but  where  the  jury  found  manslaughter.'  The  course 
of  refusing  to  receive  a  verdict,  under  such  circumstances,  may  be 
traced  to  the  fact  that  in  England  it  is  not  the  practice  to  revise 
verdicts  by  motions  for  new  trial.  In  this  country,  however,  where 
new  trials  are  granted  in  all  cases  where  a  defendant  is  wronged  by 
a  verdict,  it  is  unusual  for  a  judge  thus  peremptorily  to  interfere.' 
But  where  a  statute  requires  the  jury  to  find  the  degree,  then  a 
general  verdict  will  be  refused  by  the  court,  and  a  verdict  finding 
the  degree  directed.^  And  so  where  the  verdict  is  insensible,  and 
an  amendment  is  required,'  or  where  the  verdict  is  not  as  to  the 
offence  charged.'  In  such  case  the  jury  is  to  be  sent  back,  and 
directed  to  return  a  responsive  verdict.^ 

XIII.   WHBN  THERE  ARE   SEVERAL  DEFENDANTS. 

§  755.  The  law  in  this  respect,  as  has  been  already  stated,'  may 

be  thus  recapitulated.    When  the  charge  is  for  a  single 

ante^ay      offenco.  One  defendant  cannot  be  found  guilty  of  one 

be  severed     part  of  the  charge,  and  the  other  defendant  of  another 

in  finding.      ^  -r     •         ,  .         ,  i  ,  «. 

part*     It  IS  otherwise,  however,  when  the  offence  is 

1  Locke  V.  Bute,  32  N.  H.  106 ;  High-  SUte  v.  Underwood,  2  Ala.  745 ;  SUte 

land  V.  People,  1  Scam.  392 ;  Case  o.  v.  McGregg,  4  Blackf.  101 ;  Heacock  r. 

State,  26  Ala.  17  ;  State  v,  Redman,  17  State,  42  Ind.  393 ;   Arnold  v.  SUke, 

Iowa,   329.      Afl    to    Mississippi,    see  51  Ga.  144;  Alston  v.  State,  41  Tez. 

S&inesr.  State,  42  Hiss.  33i:  39. 

'  R.  V.  Mean  J,  1  Leigh  &  G.  213 ;  9  '  People  v.  Bonnej,   19    Cal.  42^. 

Cox  C.  C.  231.    See,  for  other  oases,  Sapra,  §§  761,  752. 

supra,  §  746.    As  to  directing  aoqoittal  *  Snpra,  §§  751,  752. 

or  oonriotion,  see  infra,  §  805.  *  State  v.  Bishop,  73  N.  C.  44. 

>  Supra,     §§    751,    752 ;    State    r.  »  Ibid. 

Shule,   10    Ired.    153;    but   compare  «  Supra,  §§^13,  314. 
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capable  of  being  divided  into  stages,  as  where  the  charge  is  barg- 
larj  and  larceny,  in  which  case  one  defendant  may  be  convicted  of 
the  larceny  and  the  other  of  the  burglary.^ 

In  riot  and  conspiracy,  as  has  been  seen,  there  cannot  be  a  con- 
viction of  a  single  defendant,  coupled  with  an  acquittal  of  co-de- 
fendants, unless  there  is  an  allegation  and  proof  of  the  cooperation 
of  parties  not  indicted.' 

A  conviction  of  a  joint  offence,  it  must  also  be  kept  in  mind,  can 
only  be  on  evidence  of  joint  guilt.'  Adultery,  however,  when  the 
woman  was  unconscious,  is  not  a  joint  offence  in  this  sense  .^ 

Convictions  of  co-defendants  are  several,'  and  the  verdicts  may 
be  separate.' 

The  non-trial  of  one  defendant  cannot  be  excepted  to  by  another.' 

XIV.   DEFECTIVE  VERDICT. 

§  756.   A  verdict  defective  in  omitting  an  essential  ingredient  is 
a  nullity,'  and  is  no  bar,  as  we  have  already  seen,  to  a 
second  trial  on  the  same  indictment,  if  there  be  no  con-  yerdfcr* 
stitutional  prohibition.'    It  was  in  the  power  of  the  de-   ™*y  ^  ^^' 
fendant  to  have  it  corrected  at  the  time  it  was  rendered ; 
and  if  he  fail  to  do  this,  he  cannot  afterwards  take  advantage  of  his 
own  laches.^'    An  insensible  verdict,  also,  can  be  arrested  on  appli- 

»  Supra,   5§  312-15 ;   infra,  §  874 ;  »  R.    v.  WoodfaU,    6    Burr.    2661 ; 

Whart.  Grim.  Bv.  $  136.  Campbell  v.  R.,  11  Q.  B.  799  ;  Stote  v. 

'  Supra,   $$   305,   312 ;   Whart.  on  Scannel,  39  Me.  68 ;  Com.  v.  Call,  21 

Bt.  §  131 ;  Wiiart.  Crim.  Law,  9th  ed.  Pick.  509 ;  Wilson  v.  State,  20  Ohio, 

§§  82,  1388  ef  tfl?.  26;    Marshall  v.  Com.,  6  Grat.  663; 

s  Supra,  §  315.  Stete  v,  Ragsdale,  10  Lea,  671  (cited 

•  Com.  0.  Bakeman,  131  Mass.  577.  infra,   §   785)  ;   Webber  v.  State,   10 

•  Supra,  $  314 ;  Mask  v.  SUte,  32  Mo.  5 ;  Gipson  v.  SUte,  38  Miss.  295 ; 
Miss.  406.  As  to  defective  verdict,  see  and  oases  cited  to  §§  518,  752.  Mere 
People  V.  Sepulveda,  59  Cal.  342 ;  clerical  errors  will  not  make  a  verdict 
infra,  $756.  insensible.    Kellum  v.  State,  64  Miss. 

<  Supra,  §  313;  Cruce  v.  SUte,  59  226;   People  v.  Boggs,    20  Cal.  432; 

Ga.  84 ;  State  v.  Bradley,  30  La.  An.  Stewart   v.    State,  4  Tex.  Ap.  527 ; 

Pt.  I.  326.  Williams  v.  State,    5  Tex.  Ap.  226 ; 

V  Supra,  $  313.  Tajler  v.  SUte,  5  Tex.  Ap.  569. 

•  Supra,  §§  746, 752 ;  Com.  v.  Walsh,  »  Supra,  §  751 ;  SUte  t7.  Balk,  76  N. 
132  Mass.  8 ;  Thedge  v.  SUte,  83  Ind.  C.  10 ;  SUte  v.  Blue,  84  N.  C.  807 ; 
126 ;  SUte  v.  Whitaker,  89  N.  C.  472 ;  Clay  v.  SUte,  43  Ala.  350 ;  supra, 
SUte  V.  Braj,  89  N.  C.  480;  State  v.  §  746.  As  to  arresting  Judgment,  see 
Newson,    13  W.  Va.   859 ;   Doran  v.  infra,  §  762. 

SUte,  7  Tex.  Ap.  385. 
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cation  of  the  defendant.^  But  mere  redundancy  or  surplusage  does 
not  vitiate*  provided  the  verdict  be  responsive;'  nor  does  mis- 
spelling, so  long  as  the  sense  can  be  ascertained.^  But  it  has  been 
held  that  a  verdict  of  ^^  murder  in  the  fist  degree,"  when  the  statute 
requires  the  degree  to  be  specified,  is  a  nullity.*  And  so  when  on 
an  indictment  against  two  defendants  the  verdict  found  simply  *<  the 
defendant"  guilty.'  A  prisoner,  after  conviction,  is  not  entitled  to 
be  discharged  on  habean  carpus  on  the  ground  that  the  verdict  was 
defective.  His  relief  must  be  by  motion  to  set  aside  the  verdict,  or 
for  arrest  of  judgment,  or,  afterwards,  by  writ  of  error.' 

1  Sapra,  §  752 ;  infra,  §§  754,  763 ;  for  a  wrong   verdict    the   remedy  is 

State  17.  Whltaker,  89  N.  C.  473.    Da-  to  moye  to  set  aside  or  to  move  for  a 

vid  V.  Bute,  40  Ala.  69.    Bee  Weet-  new  trial.    State  v.  Snow,  74  Me.  354; 

brook  t;.  Stote,  52  Miss.  777.     As  to  State  o.  Watts,  10  Ired.  369 ;  State  r. 

statutory  prescriptions,  see  Harwell  v,  Cnrtis,  71  N.  G.  56. 

State,    22   Tex.    Ap.  251 ;    People  v.  Judgment  will  not  be  arrested  under 

Cooh,  53  Cal.  607.    As  to  venire  de  novo  the  Massachusetts  act  on  an  indiet- 

in  such  cases,  see  State  v.  Bray,  89  N.  ment  for  larceny  of   "  sundry  bank 

C.  480.  bills,  of  the  aggregate  value  of  $367," 

A  special  verdict,  finding  the  de-  merely  because  the  verdict  was*' guilty 

fendant  guilty  of  the  same  facts  as  of  stealing  sundry  bank  bills  of  the 

those  charged  in  the  indictment,  but  value  of  $317,"  and  not  guilty  as  to 

not  finding  him  guilty  in  the  county  the  residue.    Com.  o.  Duffy,  11  Gush, 

where  the  offence  was  laid,  cannot  be  145. 

supported,  and  the    defendant  must  '  Veatch    v.    State,    60    Ind.    291; 

again  be  put  on  his  trial.    Com.  v.  Traube  v.  State,  56  Miss.  153. 

Call,  21  Pick.  509;  supra,  §  745.    On  *  Stote  v,  Disch,  34  La.  An.  1134; 

the  other  hand,  on  an  indictment  for  Stote  o.  Murdock,  35  La.  An.  729 ; 

receiving  goods,  knowing  them  to  be  Terr.  v.  Do.,  1  Arix.  507. 

burglariously  stolen,  etc.,  a  verdict  of  <  Supra,    §§   273   et  teq.;    Stote  v, 

guilty  of  receiving  the  goods,  knowing  Smith,  35  La.  An.  1414 ;   Kbonts  r. 

them  to  have  been    stolen,  but  not  Stote,  41  Tez.  570 ;  Haney  v.  Stote,  2 

burglariously  stolen,  was  held  sufll-  Tez.  Ap.  504;  Hoy  v,  Stote,  11  Tez. 

cient  to  sustain  a  sentence.    Dyer  r.  Ap.  32 ;  Wilson  v.  Stote,  12  Tez.  Ap. 

Com.,  23  Pick.  402;  supra,   6§  255,  481;    Walker  o.  Stote,  13  Tez.  Ap. 

746.  618. 

It  is  no  ground  for  arrest  of  Judg-  *  Wooldridge  v.  Stote,  13  Tez.  Ap. 

ment  that  the  defendanto  were  con-  443. 

victed  of  different  degrees  of  homicide  ^  People  v.  Sepulveda,  59  Cal.  342. 

(supra,  §  755) ;   but  otherwise  when  ^  Infra,  §  763 ;  Waller  r.  Stote,  40 

the  verdict  is  for  an  offence  not  beii^g  Ala.  325,  333 ;  Dover  v.  Stote,  75  Ala. 

necessarily  included  in  the  indictment.  40.    As  to  waiver  of  formal  deiaots,  see 

Stote   o.    Scannel,   39  Me.  68.     But  State  v.  Fenlason,  78  Me,  495. 
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XV.   RECOMMENDATION  TO  MERCY. 

§  757.  The  recommendation  for  mercy,  when  added  to  a  verdict 
of  guilty  of  an  offence  whose  punishment  is  at  the  dis- 
cretion of  the  court,  b  an  appeal,  in  the  first  place,  to  ommendL 
the  court,^  and  afterwards  to  the  pardoning  authorities.   ^^PJ^^^ 
But  the  recommendation  is  no  part  of  the  verdict,  either 
in  capital  or  non-capital  offences.'    When,  however,  the  court,  as 
in  capital  cases,  has  no  discretion  as  to  the  degree  of  punishment, 
the  recommendation,  as  a  mere  collateral  petition  from  the  jury,  is 
sent  to  the  pardoning  authorities  direct.* 

1  Infira,  §  942.  Jodges,  oannot  affect  the  manner  of  re- 
'  Stephens  v.  State,  61  Qa.  328.  See  taming,  recording,  or  affirming  the 
State  V.  Vaeqaes,  16  NeT.  42.  Terdiot,  or  the  form  of  the  sentence; 
>  In  Com.  V.  Pomeroy,'  117  Mass,  and,  in  law,  forms  no  part  of  the  jn- 
143,  the  jury  returned  with  their  ver-  dicial  proceedings  in  the  case,  or  of 
diet  of  gnilty,  this  paper,  signed  hy  the  record  thereof,  and  has  no  legal 
all  the  Jurors :  *'  The  Jury  recommend  relation  to  the  Judicial  proceedings  or 
that  the  sentence  be  commuted  to  im-  record."  "  See  Opinion  of  the  Justices, 
prisonment  for  life  on  aecount  of  his  120  Mass.  600  (1876).  In  the  Park 
youth."  A  general  verdict  of  guilty  Lane  Murder  case,  Ann.  Reg.  1872,  p. 
was  entered,  and  the  defendant  al-  209,  the  defendant  was  convicted  of 
leged  exceptions  to  other  rulings  at  murder,  but 'strongly  recommended  to 
the  trial,  but  not  to  this,  which  on  mercy  on  the  ground  that  there  was 
argument  to  the  full  court  were  sub-  no  premeditation  in  the  act.'  But 
sequently  overruled  (117  Mass.  143),  Baron  Channell  said,  *  it  would  be  his 
and  the  defendant  sentenced  to  death,  duty  to  send  the  recommendation  to 
Application  was  then  made  to  the  gov-  meroy  to  the  proper  quarter,  but  at 
emor  and  council  for  a  pardon.  A  present  all  he  had  to  do  was  to  pass 
certified  copy  of  the  record  of  the  con-  upon  her  the  sentence  of  the  law,' 
viction  and  sentence  was  transmitted  and  she  was  sentenced  to  death  in  the 
to  the  governor,  and  the  original  return  -  usual  form.  In  People  v,  Lee,  17  Cal. 
of  the  Jury,  given  above,  with  another  76,  the  defendant  was  convicted  of 
paper  also,  returned  at  the  same  time,  murder  in  the  first  degree,  with  a 
giving  the  grounds  of  the  verdict.  The  recommendation  to  mwoy.  The  court 
Justicesof  the  court  were  then  inquired  directed  the  verdict  to  be  entered 
of  by  the  governor  and  council  whether  without  the  recommendation,  which, 
'*  the  papers  so  transmitted  were  apart  on  appeal,  was  sustained,  the  court 
of  the  judicial  proceedings  in  said  saying :  *  The  recommendation  was  ad- 
case,  or  of  the  record  thereof^  and  dressed  solely  to  the  court,  and  con- 
what  is  their  legal  relation  thereto."  stituted  no  part  of  the  verdict.'  See, 
To  which  they  unanimously  answered :  also,  State  v.  O'Brien,  22  La.  An.  27 ; 
**A  memorandum  of  the  ground  of  the  State  v.  Bradley,  6  Ibid.  660.  In  State 
verdict,  or  of  a  recommendation  to  v.  Potter,  16  Kans.  303,  the  verdict  as 
mercy,  presented  by  the  Jury  to  the  returned  was  '  guilty  of  murder  in  the 
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§  758.]  PLKADIKG  AND  PRACTICE.  [CHAP.  XV. 

§  758.  The  mere  fact  of  a  yerdict  being  found  and 
atedby'  rendered  on  Sunday  will  not  vitiate  it  when  it  is  re- 
dereSorT'  ceived  and  recorded  on  the  next  day.*  Holding  court 
Sunday  or    on  a  legal  holiday  is  a  matter  of  discretion  in  the  trial 


holiday. 


court. 


s 


seoond   degree,'    and   with   it    these  ing  by  one  jury  in  a  mnrder  case  of 

words,  '  and  we  recommend  his  pun-  ''guilty,  with  mitigating  dronmstan- 

ishment  to  be  the  least  amount  allowed  ces,"  where  the  court  disregards  the 

bylaw.'    The  court  declined  to  receive  finding,  and  sentences  the  prisoner  to 

the  yerdict  in  that  form,  and  handed  the  extreme  penalty,  does  not  bind  a 

the  jury  another   blank,  which  was  different  jury  in  a  subsequent  trial, 

duly  signed  and  returned    by  them  which  may,  on  the  contrary,  find  a 

without  those  words.    This  was  held  verdict  of   *' guilty"   without  mitigar 

no  error."    See  note  to  Eason  v»  State,  tion. 

17  Am.  Law  Reg.  313 ;  S.  C,  6  Baxt.  >  Meece  t;.  Com.,  78  Ky.  586 ;  Cham- 

466;    from  which  the  above  is  con-  blee  v.  State,  78  Ala.  466;   State  o. 

densed.  Ford,  37  La.  An.  344. 

In    Eason    r.    State,  the   Supreme  *  State  v.  Sorenson,  32  Minn.  109. 
Court  of  Tennessee  ruled  that  the  find- 
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OHAP.  XVI.]  MOTION  IN  ABRB8T  OF  JUDGMENT. 


[§  759, 


CHAPTER  XVI- 


MOTION  IN  ARREST  OF  JUDGMENT. 


At  common  law  moet  demurrable  ezcep- 
tioos  may  be  taken  on  motion  in  ar- 
rest, $  759. 

Informalitiea  are  cored  by  yerdlct, 
§760. 

Misnomer  no  ground,  §  761. 

Under  statute  right  is  restricted,  §  763. 

Insensible  yerdict  will  be  arrested, 
§763. 


Pendency  of  prior  indictment  no  ground 

for  arrest,  §  764. 
Otherwise  as  to  statute  of  limitations, 

§765. 
But  not  irregularities  of  Jury,  §  766. 
Time  and  mode  of  motion  is  limited, 

§767. 
Sentencing  defendant  is  equiyalent   to 

discharge  of  motion,  §  768. 


§  759.  At  common  law,  and  until  7th  Geo.  4,  c.  64,  ss.  20,  21, 
and  the  corresponding  statutes  in  this  country,^  any  ob-  At  com- 
jection  which  would  have  been  fatal  in  demurrer  was   JJ^^^^e^' 
(with  exceptions  to  be  presently  noticed)  equally  fatal   mumble 
on  motion  in  arrest  of  judgment.'    Judgment,  however,   can  be 
can  only  be  arrested  for  matter  appearing  on  the  record ;'  moUon^Si 
though  the  motion  is  not  confined   to   the  indictment  arrest, 
alone,  as  it  obtains  if  any  part  of  the  record  is  imperfect,  repugnant, 


1  See  supra,  .§§  90  et  aeq,  v.  Gore,  34  N.  H.  510 ;  Rioe  v.  State, 

s  4  Bl.  Com.  324  ;  Burn's  J.,  Indict.  3  Kans.  141. 

xi. ;   1  Ch.  C.  L.  442,  663  ;  SUte  v.  >  1  Ld.  Raym.  281 ;  1  Salk.  77,  315  ; 

Putnam,  38  Me.  296 ;  State  v,  Bangor,  Com.  Dig.  Indict,  y.  ;  State  v,  Caryer, 

38  Me.  592 ;  Com.  v.  Morse,  2  Mass.  49  Me.  588  ;  State  v.  Thornton,  56  Vt. 

128,  130 ;  Brown  t7.  Com.,  8  Mass.  59,  35 ;  Com.  v.  Donahue,  126  Mass.  51 ; 

65 ;  Com.  v.  Child,  13  Pick.  198 ;  State  Horsey  v.  SUte,  3  Har.  &  J.  2 ;  Byers 

V.   Doyle,  11  R.  I.  574 ;  Francois  v.  v.  State,  73  Md.  207 ;  Com.  v.  Linton, 

SUte,  20  Ala.  83 ;  Martin  v.  SUte,  28  2  Va.  Cas.  476 ;    Com.  v.  Watts,  4 

Ala.  71 ;  Tipper  v.  Com.,  1  Mete.  (Ky.)  Leigh,  672 ;  Hall  v.  Com.,  80  Va.  562; 

6.    A  defectiye  indictment  is  not  cured  State  i;.  Craig,  89  N.  C.  475 ;  State  v. 

by  a  plea  of  nolo  contendere.    Com.  v.  Allen,   Charlt.  518;  Sparks  v.  State, 

Northampton,  2  Mass.    116.     Supra,  59  Ala.  82;  State  r.  Connell,  49  Mo. 

§  418.    Defectiye  description  of  the  of-  282 ;    Shepherd  t;.  SUte,  64  Ind.  48 ; 

fence  is  not  one  of  the  points  in  which  State  v.  Conway,  23  Minn.  291 ;  State 

an  indictment  is  cured  by  a  yerdict,  v.  Frey,  35  La.  An.  106 ;  Walker  v. 

but  the  same  is  equally  faUl  on  a  SUte,  35  Ark.  386 ;  Johnson  v.  State, 

motion  in  arrest  of  Judgment  as  upon  14  Tex.  Ap.  306  ;  Walker  v.  SUte,  14 

demurrer,  or  a  motion  to  quash.    State  Tex.  Ap.  609 ;  Williama  v.  State,  20 

Tex.  Ap.  357. 
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§  760.]  PLBADIVa  AND  PBAOTICB.  [CHAP.  XYI. 

or  yicioua.*  Thus  judgment  will  be  arrested  where  no  indictable 
offence  is  set  forth  ;'  where  the  statute  creating  the  offence  has  been 
intermediately  repealed  ;*  where  the  case  has  been  tried  by  more  or 
less  than  twelve  jurors  ;^  where  no  issue  was  averred  to  have  been 
joined  ;'  and  where  the  verdict  is  insensible  ;*  though  as  the  court 
possesses  the  power  of  amending  its  own  records  at  any  time  during 
the  term  in  which  they  are  entered/  it  seems  that  clerical  errors, 
such  as  the  false  entering  of  a  plea  on  an  impossible  day,  may  be 
corrected.' 

§  760.  Errors  as  to  form,  not  going  to  the  description  of  the  of- 
fence, which  might  have  been  taken  advantage  of  at  a 
Sea^are*^*'     previous  Stage,  are  not  sufficient  cause  to  arrest  judg- 
cured  by       ment.*    Thus,  while  duplicity  is  fatal  on  motion  to  quash, 

verdict.  ^  r         y  i  ^ 

or  demurrer,  the  better  opinion  is,  that  it  will  not  be 
ground  for  arrest  ;^®  and  the  same  position  is  undoubtedly  good 
when  there  has  been  a  misjoinder  of  counts,  but  where  the  defend- 
ant has  gone  to  trial  without  a  motion  to  quash,  or  on  application 
for  election.^*  So  the  verdict  will  cure  the  omission  to  connect 
necessary  and  dependent  members  of  the  same  sentence  by  their 
appropriate  copulatives,"  and  also  merely  formal  or  clerical  errors.^' 
So  is  it  with  essential  averments,  of  which  the  verdict  implies  the 


11  Ch.  C.  L.  662 ;   2  Stra.  901 ;   2  Q/  B.  D.  327  ;  U.  S.  v.  Qale,  109  U.  S. 

Taylor,  93 ;  SUte  v.  Fort,  1  Car.  Law  66  ;    People  o.  Keelj,   94  N.  T.  526 ; 

Rep.    510 ;    Whitehnrst    v.    Davis,   2  Coleman  v.  State,  111  Ind.  663 ;  State 

Haj.  113.    See  SUte  v*  O'Connor,  11  v.  Craige,  89  N.  C.  475 ;  Com.  v.  Mc- 

Nev.  416.  Mabon,  133  Mass.  394 ;  Com.  v.  Flan- 

>  Com.  V,  Hinds,  101  Mass.  209.  nigan,  137  Mass.  560  ;  State  v.  Walker, 

s  R.  V.  McKensie,  R.  &  R.  429  ;  R.  v.  87  N.  C.  541 ;  Greene  v.  State,  59  Ga. 

Denton,  Dears.  3;  18  Q.  B.  761.    See  859  ;  West  v.  State,  6  Tex.  Ap.  485. 

U.  S.  V.  Goodwin,  20  Fed.  Rep.    237 ;  /'^  Com.  v.  Tack,  20  Pick.  356 ;  SUte 

Brennan  v.  People,  110  111.  55  ;  Com;  v.  Johnson,  3  Hill  S.  C.  1.    See  snpra, 

V.  Kimball,  21  Pick.  373 ;  Com.  v.  Mo-  §  255. 

Donongh,  13  Allen,  581.  u  See  snpra,  §§  245,  299 ;  Com.  v. 

^  Sapra,  $  733.    See  SUte  v.  Meyers,  Gillespie,   7    S.  &    R.  476;    Sute  p. 

68  Mo.  266.  Watts,  82  N.  C.  656 ;  Gnykowski   v. 

'  Sute  V.  Fort,  1   Car.  Law  Rep.  People,  1  Scam.  476.    But  where  two 

510.  oonnts  set  forth  the  same  offence  Jndg- 

6  Com.  V.  Call,  21  Pick.  509.  Supra,  ment  will  be  arrested.    Supra,  §  299. 

§  756.     Infra,  §  762.  ^  Lutz  v.  Com.,  29  Penn.  St.  441  ; 

^  Supra,  §  751.  People  v.  Swenson,  49  Cal.  388. 

s  Com.  v.  Chauncj,  2  Ashm.  91.  "  Supra,  §§  90,  273 ;  West  v.  SUte, 

*  Supra,  §  293 ;  R.  v.  Strowlger,  17  6  Tex.  Ap.  485. 
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OHAP.  XVI.]  MOTION  IK  ARRBST  OV  JUBGMBNT.  [§  762. 

trath,  but  which  are  imperfectly  stated.  ^*  There  ia  a  general  rule  as 
to  pleading  at  common  law,  and  I  think  it  is  right  to  say  that  there 
is  no  distinction,  where  questions  of  this  kind  arise,  between  the 
pleadings  in  civil  and  criminal  proceedings,"  said  Blackburn,  J.,  in 
1873 ;  ^^  that  where  an  averment  which  is  necessary  to  support  a 
particular  part  of  the  pleading  has  been  imperfectly  stated,  and  a 
verdict  on  an  issue  involving  that  averment  is  found,  and  it  appears 
to  the  court  after  verdict  that  unless  this  averpient  were  true  the 
verdict  could  not  be  sustained,  in  such  case  the  verdict  cures  the 
defective  averment,  which  might  have  been  bad  on  demurrer.  The 
authorities  upon  this  subject  are  all  stated  in  1  Williams'  Saund. 
260,  n.  I.  (last  ed.)."» 

§  761.  It  is  clear  that  if  misnomer  of  the  defendant  be 
not  met  by  plea  in  abatement,  it  is  too  late  for  objection  ^^g|^^^. 
after  trial.*  ^ 

§  762.  The  rigor  of  the  common  law  in  this  respect  has  been  so 
greatly  and  so  variously  modified  by  statutes,  that,  so  ^j^^^^  ^^^ 
far  as  the  pleading  is  concerned,  few  formal  errors  remain  ^te  right  is 
which  motions  in  arrest  of  judgment  can  reach.*    Errors 
of  substance,  however,  are  not  cured  by  verdict.^ 

1  Bladkbnm,    J.,    Qaeen'8    Bench,  *  Under  7  &  8  Geo.  4,  which  enacts 

Jan.  1873,  in  R.  v.  Hejmann,  28  Law  that  **  where  the  oiTence  charged  has 

T.  163 ;  S.   C,  12  Cos  C.  C.  383 ;  L.  been  created  by  any  statute,  the  in- 

R.  8  Q.  B.  D.  102.    See,  also,  R.  v.  dictment  shall,  after  verdict,  be  held 

Bradlaugh   (Ct.  of  Appeal),  38  L.  T.  sufficient  if  it  describe  the  oiTenoe  in 

(N.  S.)  118  ;  L.  R.  3  Q.  B.  D.  607  ;  14  the  words  of  the  statute,"  it  was  held 

Cox  C.  G.  68.    Cited  supra,  §  177.  that  after  verdict  there  could  be  no 

In  Massachusetts  it  was  once  held  objection    to   an    indictment    which 

that  as  a  rule  the  verdict  does  not  charged  that  defendant  "  unlawfully 

cure  defects  that  would  be  fatal  in  de*  did  receive  goods  which  had  been  un- 

mnrrer.    Com.  r.  Child,  13  Pick.  200  lawfully  and  knowingly  and  fraudu- 

(see  Com.  v.  Bean,  14  Oray,  54 ;  State  lently  obtained  by  false  pretences  with 

V.  Barrett,  42  N.  H.  466)  ;  though  this  intent  to  defraud,  well  knowing  that 

view  has  been  modified  by  recent  stat-  the  goods  had  been  obtained  by  false 

utes.    See  Com.  v.  Tuck,  20  Pick.  356 ;  pretences  with  intent  to  defraud,  as  in 

Com.  V.  Adams,  127  Mass.  15.  this    count   before    mentioned,"    but 

'  Com.  V,  Beckley,  3  Met.  330.    See  omitting  to  set  out  what  the  particular 

supra,  §§  120  et  uq,;  Com.  v.  Channpy,  false  pretences  were.    R.  v.  (Goldsmith, 

2  Ashm.  90.  12  Cos  C.  C.  594 ;  L.  R.  2  C.  C.  760 ; 

*  Supra,  §  400 ;  Com.  v.  Moore,  99  Penn.  St.  570 ;  State  v.  Pabner,  32  La. 
An.  565. 
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§  764.]                            PLEADING  AND  PBAOTICE.  [CHAP.  XVI. 

iDsensibie  §  768.  Where  the  verdict  itself  is  on  its  face  insensible, 
beamtsted.   the  judgiAent  may  be  arrested  or  set  aside.^ 

&  764.  After  a  verdict  of  eoilty  on  an  indictment  for 

Prlnr  In-  o         .# 

dictment      murder,  judgment  will  not  be  arrested  because  it  appears 
for  arrert^     on  record  that  there  was,  at  the  time  of  the  trial,  another 
indictment  against  the  defendant  for  the  same  offence, 
pending  in  the  same  court.* 

R.  V.  Knight,  14  Cos  C.  C.  31 ;  and  see  oyerbauled  hy  this  motion.    Gen.  Stat. 

Ck>m.  V.  Pettes,  126  Mass.  242 ;  People  1864,  c.  250,  §  3. 

V.  Cox,  9  Cal.  32.  With  these  statates  are  blended  in 

Under  §  1026,   U.  S.  Rev.  Stat.,  a  practice  the   Tariooa  statates  of  jeo- 

technical  defect  in  an  indictment,  not  fails  and  amendment,  which  have  here- 

prejadicingthedefendant,  is  no  ground  tofore  been  examined.    Supra,   §§  90 

for  arrest  of  judgment  under  plea  of  et  $eq, 

guiltj.    U.  S.  V.  Chase,  27  Fed.  Rep.  In  Pennsjlrania,  by  the   Revised 

807.  Acts  of  1860  :— 

In  most  jurisdictions  statutes  exist  Cure  of  Defects  m  Jwry  iVocess   bjf 

providing  that  technical  irregularities  Verdict. — No  verdict  in  any  criminal 

in   pleading  can   no   longer   be  con-  court  shall  be  set  aside,  nor  shall  anj 

sidered  ground  for  motions  in  arrest,  judgment  be  arrested  or  reversed,  nor 

State  V.  Snow,  74  Me.   354 ;  Gray  v.  sentence  delayed,   for    any  defect  or 

People,  21  Hun,  140 ;  Lynch  v.  Com.,  error  in  the  precept  issued  from  any 

88  Penn.  St.  189  ;  Cowman  t;.  State,  12  oourt,  or  in  the  ventre  issued  for  the 

Md.   250 ;    Maguire   v.  State,  47  Md.  summoning  and  returning   of  jurors, 

485 ;    Dawson  v.  State,  65    Ind.  442 ;  or  for  any  defect  or  error  in  drawing, 

Rataree  v.  State,  62  Ga.  245  ;  State  v.  summoning,  or  returning  any  juror  or 

Pemberton,  30  Mo.  376  ;  State  v.  Bond-  panel  of  jurors ;    but  a  trial,  or  an 

reanx,  14  La.  An.  88 ;  State  v.  Millican,  agreement   to   try  on    the  merits,  or 

15  La.  An.  557 ;  Wise  v.  State,  24  Ga.  pleading  guilty,  or  the  general  issue, 
31 ;  Camp  v.  State,  35  Ga.  689  ;  Bostook  in  any  case,  shall  be  a  waiver  of  all 
V.  State,  61  Ga.  635  ;  Walston  v.  State,  errors  and  defects  in  or  relative  or  ap- 

16  B.  Monr.  15 ;  Com.  v.  Badcraft,  6  pertaining  to  the  said  preoept,  remVc, 
Bush,  91;  Perkins  v.  State,  8  Bazt.  drawing,  summoning,  or  retuming  of 
55i> ;  Dillon  v.  State,  9  Ind.  408  ;  State  jurors.  Rev.  Acts,  1860,  p.  443.  See, 
V.  Raymond,  20  Iowa,  582 ;  SUte  v.  as  applying  this  act,  Com.  w.  Prey,  14 
Knowles,  34  Kans.  393 ;  Friedlander  i;.  Wright,  245. 

State,  7  Tex.  Ap.  204.  In  Indiana  the  range  of  this  motion 

In  Ohio,  the  motion  is  only  allowable  is  still  further  limited.    Shepherd  r. 

wbere  the  grand  jury  had  no  jurisdic-  State,  64  Ind.  43. 

tion,  and  where  the  facts  stated  by  the  As  to  distinctions  in  cases  of  error, 

indictment  constitute  no  offence.    Code  see  infra,  §§  770  ff. 

Crim.   Prac.   §  195 ;   Warren's  C.   L.  i  Supra,  $  756. 

<1870),  §  195.  8  Com.   v.  Murphy,  11  Cush.  472. 

In  Massachusetts,  matters  concern-  Supra,  §  452. 

ing  the  jurisdiction  of  the  oourt  can  be 
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CHAP.  XVL]  MOTION  IN  ABBB8T  07  JUDGMENT.  [(  768. 

§  765.  Whether  where  it  appears  on  the  face  of  an  indictment 
that  the  oiFence  charged  is  barred  by  the  statute  of  lim- 
itations, and  none  of  the  exceptions  in  the  statate  to  limitotioos 
prevent  its  operation  are  alleged  therein,  judgment  will  fj^?f  ^^' 
be  arrested,  is  elsewhere  considered.^ 

§  766.  Irregularities  in  respect  to  grand  juries,  unless  matter  of 
record,  are  not  ground  for  arrest.'  And  where  it  ap- 
pears  from  the  statement  on  the  face  of  the  indictment  reguiaritiJs 
that  the  grand  jury  were  sworn,  it  is  not  competent  on  a  ^^^^' 
motion  in  arrest  of  judgment,  to  disprove  the  recital  by  testimony 
aliunde.^  Nor  can  errors  not  of  record,  in  drawing  of  petit 
jury,  be  taken  advantage  of  by  such  motion.^  Nor  is  it  ground  for 
arrest  that  exempted  persons  served  on  the  jury.' 

§  767.  At  common  law  the  motion  may  be  made  at  any  time  be- 
fore sentence  ;*  but  rules  of  court  are  adopted  in  most 
jurisdictions,  requiring  the  motion  to  be  made  within  four  ^^e^^ 
days  after  verdict.    These  rules,  however,  it  is  within   J?<>**?^  ^^ 
the  discretion  of  the  court,  in  strong  cases,  to  extend  or 
vacate.     The  motion  must  point  out  the  specific  defects.^ 

§  768.  The  correct  course  is  to  enter  on  the  record  the 
judgment  of  the  court  in  declaring  that  the  rule  is  either  defeodan? 
discharged  or  made  absolute.    But  this  is  not  impera-  ^^j^*^^^'^^ 
tively  necessfiry,  as  the  sentencing  of  a  prisoner,  on  the   chai^  of 
face  of  a  motion  in  arrest,  will  be  regarded  by  a  court  in 
error  as  a  discharge  of  the  rule.^ 

>  Snpra,  §§  316  et  m^.  '  Supra,  §  692. 

>  Supra,  §§  346,  350,  353 ;  U.  8.  v.        •  1  Chittj  Cr.  L.  662-3,  citing  5  T. 
Gale,  supra,  $  350.  R.  445 ;  2  Burr.  801 ;  2  Stra.  845. 

s  Terrell  v.  SUte,  9  Ga.  58.  ^  State  v.  Bryan,  89  N.  C.  531. 

^  Munshower  o.  State,  56  Md.  514 ;        •  Weaver  v.  Com.,  29  Penn.  St.  445. 
State  V.  Beasley,  32  La.  An.  1162 ;  in- 
fra, §  886. 
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CHAPTER  XVn. 

WRIT  OF  ERROR. 


I.  To  WHAT  Courts,  §  770. 

Practice  in  federal  courta,  $  770  a. 
II.  How  OKB  BAD  Count  afvsotb  Cok- 

VICTION. 

When  bad  count  may  Tltlate  Jud^ 
ment,  §  771. 
in.  Bill  of  Exceptioitb. 

At  common  law  bill  of  ezeeptiooa 
cannot  be  tendered,  $  772. 
IV.  In  whose  Behalf  Wbit  of  Eb&ob 

LIBS. 

At  common  law  no  writ  of  error 
lies  for  prosecution  ;  otherwise 
by  statute,  §  778. 

For  defendant  a  special  aUoeatvr 
tk  usually  necessary,  §  774. 

Fugitive  cannot  be  heard  on  writ, 
§774(1. 
y.  At  what  Time. 

Error  does  not  lie  tiU  after  judg- 
ment, §  775. 

Failure  to  demur,  etc.,  does  not 
affect  right,  §  778. 
VI.  For  what  Errors. 

At  common  law  only  to  matter  of 
record,  §  777. 


I.  TO  WHAT  COUBTS. 

§  770.  A  WBIT  OF  BBBOB  is  a  writ  issuing  from  an  appellate 

coart  commandincjr  a  subordinate  court  of  record  to  send  up 
Must  be  to     ,         ,  „     °  ,  .  ,    -  , 

a  court  of     to  such  appellate  court  the  entire  record  of  a  contested 

"^   •         procedure.    A  court  not  of  record  cannot  be  reached  by 

writ  of  error.     The  mode  of  revising  the  procedure  of  such  courts 

is  by  certiorari^  which,  however,  only  brings  up  the  record.* 

1  1  Wms.   Saunders,  101,  note ;  B.  35.    Snell,  in  re,  31  Minn.  110.    A 

V.  Paty,  2  Salk.  603  ;  Wilde  v.  Com.,  court  of  equity  has  no  jurisdiction  to 

2  Met.  408;   Com.  v.  Morey,  30  Leg.  stay  or  enjoin  criminal   proceedings. 

Int.  141 ;   Tarleton,  ex  parte,  2  Ala.  Sawyer,  in  r«,  124  U.  8?  201 ;  1  Spenoe 

s  See  SUte  v.  Kenilldy,  89  N.  C.  589 ;  People  v.  Blake,  54  Mich.  239  ;  Com. 
V.  Kryder,  1  Pennyp.  143. 
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Otherwise  by  statute,  §  778. 
Error  does  not  lie  to  matters  of 

discretion,  §  779. 
Action  of  trial  court  presumed  to 

be  regular,  $  779  a. 
For  errors  of  fact  error   citrmA 
noMi  lies,  §  779  &. 
YII.  Bbrob  ih  SsirrBNCB. 

Appellate  court  reyerslng  for 
error  in  sentence  must  at 
common  law  dischai^, 
§  780. 

VnL  ASSIGNMBNT  07  EbBOBS. 

Error  must  be  assi^fned,  §  781. 

IX.  JOINDBB  IK  EbBOB. 

This  is  necessary,  §  782. 

X.  SUPBBBBDEAS. 

At  common  law,  a  writ  of  error 
is  a  supersedeas  in  capital 
cases,  §  783. 

XL   ReMOTAL  TO  FBDBBAIi  CoUBTS. 

Such  removal  provided  for  by 
statute,  §  788  «• 
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§  770  a.  By  the  judiciary  act  of  1798,  the  appellate  jurisdiction 
of  the  Supreme  Court  of  the  United  States  was  limited 
to  civil  cases ;    and  this  exclusion   of  revision  by  the  in  federal 
Supreme  Court  of  cFiminal  cases  is  explained  by  Judge   *^'*^' 
Story,  on  the  ground  that  ^'  if  every  party  had  a  right  to  bring 
before  this  (the  Supreme)  court  every  case  in  which  judgment  had 
passed  against  him  for  a  crime,  or  misdemeanor,  or  felony,  the  course 
of  justice  might  be  materially  delayed  and  in  some  cases  frustrated."^ 

Until  1879,  no  revisory  jurisdiction  over  the  district  courts  was 
given  to  the  circuit  courts ;  but  by  the  act  of  1879,  a  writ  of  error 
lies  to  the  circuit  courts  to  revise  all  criminal  trials  in  the  district 
courts  where  the  sentence  is  imprisonment  or  fine  exceeding  three 
hundred  dollars.  In  such  cases  the  decision  of  the  circuit  court  is 
final.'  It  is  true  that,  as  we  will  see,  a  writ  of  habeas  corpus  may 
issue  from  the  Supreme  Court  in  all  cases  in  which  the  court  impos- 
ing sentence  is  without  jurisdiction ;'  but  otherwise  the  Supreme 
Court  cannot  revise  the  decision  of  a  circuit  court  except  in  the 
single  case  in  which  the  judges  of  this  court  are  divided  in  opinion, 
and  even  in  this  case,  only  on  the  points  as  to  which  the  division  of 
opinion  exists.^ 

Under  §  709  of  the  Revised  Statutes,  an  application  may  be 
made  to  the  Supreme  Court  of  the  United  States  for  writ  of  error 
to  a  State  Court,  in  cases  where  the  action  of  the  latter  court  con* 
flicts  with  the  federal  Constitution.' 

II.  HOW  FAB  ONE  BAD  COUNT  AFFECTS  A  GBNEBAL  CONVICTION  ON 

EBBOB. 

h  771.  For  years  it  was  the  prevailing  practice  in  ^^«n  ^^ 

*  c»    *  count  may 

England  and  this  country,  where  there  was  a  general  yitiate 
verdict  of  guilty  on  an  indictment  containing  several  ^^^^°^^^  • 

Eq.  Jar.  689 ;  2  HaU,  P.  C.  147.    For  cassion  in  Lange,  ez  parte,  18  Wall. 

history  of  writ  of  error  in   Pennsyl-  163.     Infra,  $§  773,  981,  986. 

vania,  see  remarks  of  Paxson,  J.,  in  *  Kearney,  ez  parte,  7  Wheat.  39. 

Sayres  v.   Com.,  88    Penn.   St.  291;  See  infra,  $  996  6. 

compare  Brightly's  Troabat  &  Haly's  '  Gordon,  ez  parte,  1  Black.  503. 

Practice,  §  885.    No  writ  of  error  lies  Infra,  §  774. 

in  criminal  cases  from  the  United  States  *  Infra,  §  981. 

Supreme  Court  to  the  Circuit  Courts ;  *  See  West.  Jurist,  201  et  $eq, 

the     only    mode    of    appeal     being  *  See  Spies  i;.  Illinois,  123  U.  S«  131 ; 

on  a  certificate  of  division,  writ  of  Coy^,  in  re,  127  "U.  8.  731. 

habeeu  oorpu»  or  certiorari.     See   dis- 
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counts,  some  bad  and  some  good,  to  pass  judgment  on  the  counts  that 
were  good,  on  the  presumption  that  it  was  to  them  that  the  verdict 
of  the  jury  attached,  and  upon  the  withdrawal  by  the  prosecution 
of  the  bad  counts.^  On  the  same  reasoning,  where  one  of  two 
counts  was  bad,  and  the  defendant  was  found  guilty,  and  sen- 
tenced generally,  courts  of  error  presumed  that  the  trial  court 
awarded  sentence  on  the  good  count ;  and  the  sentence  would  be 
held  not  erroneous,  if  it  was  warranted  by  the  law  applicable  to  the 
offence  charged  in  that  count.'    This  practice  has  been  shaken  in 

1  Bee  oases  died  supra,  §$  29*2,  738 ;  Shaw  v.  State,  18  Ala.   547 ;    Baker 

and  as  ruling  point  in  text,  see  U.  S.  v.  State,  30  Ala.  521 ;  Montgomery  v. 

0.  Potter,  6MoLean,  186;  U.  S.  v.  Fur-  SUte,  40  Ala.  684;  Chappell  v.  Stote, 

long,  5  Wheat.  184;    SUte  v,  Burke,  52  Ala.  359;   Toney  v.  State,  60  Ala. 

38  Me.  374 ;  Arlen  v.  Stote,  18  N.  H.  97 ;    State  v.  Jennings,  18  Mo.  435 ; 

563  ;  State  v.  Davidson,  12  Vt.  300  ;  State  v.  Testerman,  68  Mo.  408 ;   SUte 

State  V.   Bean,   19  Vt.   630;    Com.v  v.  Blan,  69  Mo.  317;  SUte  v.  Brooks, 

Holmes,  17  Mass.  339  *  Edgerton  v.  92  Mo.  542 ;    Brown  r.  SUte,  5  Eng. 

Com.,  5  Allen,  514 ;  Com.  v.  Nickerson,  (Ark.)  607 ;  Howard  v,  SUte,  34  Ark. 

5   Allen,   519  ;    Com.    v.   Hawkins,  3  433 ;  Boren  v.  Sute,  23  Tex.  Ap.  28. 
Q-ray,  463 ;  Com.  t*.  Howe,  14  Gray,  26 ;        It  has,  howeyer,   been  ruled  that 

SUte  V.  Stebbtns,  29  Conn.  463 ;  Peo-  when  the  oounts  oover  offences  as  to 

pie  V,  Curling,  1  Johns.  320 ;  Guenther  whioh  there  are  several  punishments, 

V.  People,  24  N.  T.  100  ;  Baron  v.  Peo-  a  general    verdict   of  guilty  is    bad. 

pie,  1  Parker  C.  R.  246  ;  Kane  v,  Peo-  SUte  v.  Montague,  2  MoCord,  257.     In 

pie,  3  Wend.  363 ;  Hope  v.  People,  83  Virginia  It  has  been    said  that  the 

N.  Y.  418  ;  West  v.  SUte,  2  Zab.  212;  rule  is  not  applicable  in  cases  of  pen!- 

Hunter  v.  State,  40  N.  J.  L.  495  ;  Com.  Untiary  crimes,  where  the  Jury  is  to 

V.  MoKisson,  8  S.  &  R.  430 ;  Hazen  r.  ascertain  the  term  of   imprisonment, 

Com.,  23  Penn.  St.  355  ;  Hutchison  v.  since  the  evidence  on  the  bad  counts 

Com.,82Penn.  St.  472;  Gibson  V.  SUte,  may  aggravate   the  punishment  im- 

54  Md.  447  ;  Buck  v.  State,  1  Ohio  St.  posed  by  the   verdict.      Mowbray  r. 

61 ;  Ridenour  r.  SUte,  38  Ohio  St.  292 ;  Com.,  11  Leigh,  643.     Compare  Clene 

Sahlinger    i;.    People,    102   III.    241;  v.Com.,3  Grat.  615  ;  Murphey  v.Com.. 

Puffy  V.  State,  107  111.  113 ;  Mayes  r.  23  Grat.  960 ;    Richards  v.  Com.,  81 

People,  106  III.  306  ;  Dantx  v.  SUte,  Va.  110.    The  English  practice,  down 

87  Ind.  398 ;    Myers  v.  State,  92  Ind.  to  O'ConnelPs  case,  was  to  consider 

390 ;   Dalrymple  v.  People,  55   Mich,  one  count  as  sufficient  after  verdict  for 

519  ;  State  v.  Kube,  20  Wis.  217 ;  Mur-  all  necessary  purposes.    Grant  v.  Ast- 

phy  v.  Com.,  23  Grat.  960 ;   State  p.  ley,   Dougl.  730 ;    Peake   v,  Oldham, 

Speight,  69  N.  C.  72 ;  State  v.  Pace,  9  Cowp.  275 ;    2  Burr.  986.    See  fbUy 

Rich.  355  ;  SUte  v.  Shelledy,  8  Iowa,  supra,  §§  707,  736. 
477  ;   Parker  v.  Com.,  8  B.  Mon.  30 ;        '  U.  S.  v.  Burroughs,  3  McLean,  405 ; 

Brioe  v.  State,  2  Tenn.  254 ;   Isham  v.  U.  S.  v,  Plumer,  3  Cliff.  28 ;  Josselyn 

SUte,  1  Sneed,  111 ;   Bulloch  v.  SUte,  v.  Com.,  6  Met.  236  ;  Jennings  o.  Com., 

10  Ga.  47 ;  Williams  v.  SUU,  60  Ga.  17  Pick.  80  (though  see  Com.  o.  Carey, 

88 ;    Jackson  v.  State,  76   Ga.  551 ;  103  Mass.  214)  ;    People  v,  Davis,  45 
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England  in  a  case  of  great  profesflional  interest,  as  well  as  of 
high  political  importance,  where  a  judgment  of  the  Court  of  Queen's 
Bench  of  Ireland,  on  an  indictment  containing  some  good  counts 
and  some  bad,  as  to  each  of  which  there  was  a  verdict  of  guilty, 
was  reversed,  because  the  judgment  was  entered  generally  on  the 
verdict,  instead  of  severally  on  the  good  counts.^  It  will  be  noticed, 
however,  that,  in  the  opinion  of  the  great  majority  of  the  judges, 
the  judgment  of  the  court  below  was  sustained,  and  that  in  the 
House  of  Lords  the  reversal  was  carried  by  a  bare  majority — Lord 
Denman,  C.  J.,  Lord  Gottenham,  and  Lord  Campbell  voting  for 
reversal ;  Lord  Lyndhurst  and  Lord  Brougham  for  affirmance.  Of 
course  a  judgment  on  a  bad  count  must  be  reversed  on  error ;  and 
when  on  error  one  count  in  several  is  held  to  be  bad,  it  is  illogical, 
when  there  is  a  lumping  judgment,  to  say  that  the  judgment  in  the 
court  below  went  only  on  the  counts  that  were  good.  But  the 
logical  difficulty  is  overcome  by  counter  presumptions  which  it  is 
the  duty  of  a  court  of  error  to  supply.  Suppose  a  count  for  a 
felony  is  joined  to  a  count  for  an  attempt  to  commit  the  same  felony, 
which  latter  count  is  defectively  pleaded ;  and  suppose  there  be  a 
general  judgment  on  the  indictment  and  sentence  for  the  felony ; 
would  not  a  court  of  error  be  bound  to  presume  that  the  court 
below  treated  the  count  for  the  attempt  as  a  nullity  ?  Or  suppose 
that  the  pleader,  as  is  usually  the  case  in  complicated  trials,  states 
the  same  offence  in  several  different  ways ;  and  suppose  that  after 
a  verdict  of  guilty,  either  generally  or  on  each  count  severally,  the 
court  below  should  say,  '^  These  counts  are  alternative  ;  one  of  the 
bunch  is  good ;  the  offence  they  describe  is  the  same  ;  we  sentence 
the  defendant  generally  on  the  offence  as  proved,  and  which  one  of 
these  counts  fits:"— ought  not  a  court  of  error  to  hold  that  the 
judgment  attaches  to  the  good  count,  and,  if  the  sentence  is  no 
more  than  the  law  prescribes  for  such  a  count,  to  sustain  the  judg- 
ment ?     Strictly  logical  such  a  conclusion  may  not  be,  yet,  not  only 

Barb.  494;  Hartmann  v.  Com.,  5  Barr,  State,  87  Ind.  97.    Bnt  there  muBt  be 

60 ;  State  r.  Miller,  7  Ired.  275  ;  State  a  reversal  if  the  punishment  is  greater 

V.  Conolly,  3  Richards.  337  ;   Rowland  than  the  law  awards  to  the  good  ooant. 

p.  State,  55  Ala.  210 ;  Wash  v.  SCkte,  SUte   v.  Bean,   21  Mo.  269.      Infra, 

14  Sm.  ft  M.  126 ;  Hiner  v.  People,  34  §§  780,  918. 

III.  297 ;   Parker  v.  Com.,  8  B.  Monr.  i  R.  v.  O'Connell,  11  CI.  &  F.  15  ; 

30 ;  Bennett  v.  State,  8  Humph.  118  ;  Pamphlet  Report,  Arm.  k  T.    See  Lord 

Rioe  V.  State,  3  Heisk.  215  ;  Powers  9.  Denman's  Life,  ii.  172. 
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would  the  greatest  practical  inconveniences  follow  if  it  be  not  ac- 
cepted, bat  presumptions  such  as  those  we  state  are  within  the  notice 
of  a  court  of  error,  and  if  applied  would,  in  all  proper  cases,  remoye 
the  logical  difficulty.  At  all  events,  to  apply  such  presumptions  was 
the  uniform  English  practice,  until  O'Gonnell's  case,  and  in  the 
United  States,  with  but  few  exceptions,  the  courts  have  united  in 
sustaining  general  judgments  on  an  indictment  in  which  there  are 
several  counts  stating  cognate  offences,  irrespective  of  the  question 
whether  one  of  these  counts  is  bad.^  On  the  other  hand  there  are 
cases  in  which  no  such  presumption  can  be  made.  Suppose  that  the 
bad  count  is  for  an  offence  substantially  different  from  the  good  count. 
Suppose  that  evidence,  calculated  to  influence  the  jury  on  the 
good  count,  but  inadmissible    under  that  count,  was    admitted 

1  In  England,  O'Conneirs  case  was  qniBition."  Under  this  Btatnte,  where 
in  some  measure  followed  in  Campbell  the  prisoner  is  convicted  on  good  and 
V,  R.,  11  Q.  B.  799,  and  Gregorys.  R.,  bad  counts,  and  Judgment  is  entered 
15  Q.  B.  957.  It  was  held  in  Latham  generally  on  all  or  on  a  bad  oonnt,  the 
V.  R.,  infra,  that  where  the  record  court  of  error  may  arrest  the  judgment 
omits  to  set  forth  the  finding  or  judg-  on  the  bad  counts,  and  enter  judgment, 
ment  on  the  first  count  of  an  indictment,  or  direct  it  to  be  entered,  on  the  good 
but  gives  the  finding  and  judgment  ones.  Hollowayv.  R.,  2  Den.  C.  C.  287; 
on  the  second  count,  each  oount,  for  17  Q.  B.  319.  It  is  added  that  the  form 
the  purpose  of  the  yerdict,  is  a  dis-  in  which  sentence  was  passed  in  Or^ 
tinut  indictment,  and  that,  as  there  ory  v.  R.,  supra,  was  said  by  Lord 
was  a  good  finding  upon  a  good  count,  Denman  to  be  that  which  the  judges 
the  defendant  might  be  convicted  upon  had  adopted  in  order  to  avoid  the  ob- 
it. Latham  v.  R.,  9  Cox  C.  C.  516;  5  jection  raised  in  O'Connell  v.  R.  And 
B.  &  S.  635  ;  33  L.  J.  M.  C.  197.  the  best  plan  in  making  up  the  record 

The  difficulty,  it  is  said  in  Rosooe's  will  be  to  state  a  separate  judgment 

Cr.  Ev.  p.  222,  may  now  be  frequently  for  each  oount.    See  Gregory  p.  R.,  p. 

got  over  by  the  power  conferred  by  the  973  of  the  report. 

11  &  12  Vict.  c«  78,  s.  5,  which  pro-  In  U.  S.  v.  Plumer,  3  CliiT.  68,  Ciif- 

▼ides  that ''whenever  any  writ  of  error  ford,  J.,  said:    ''Special  attention  is 

shall  be  brought  upon  any  Judgment  called  to  the  case  bfO'Connell  v.  Queen, 

on  any  indictment,  information,  pre-  11  CI.  &  Fin.  155,  but  it  is  impossible 

sentment,  or  inquisition,  in  any  crimi-  to  adopt  that  rule,  as  a  diiferent  rule 

nal  case,  and  the  Court  of  Error  shall  prevailed  in  the  courts  of  that  oountry, 

reverse  the  judgment,  it  shall  be  com-  prior  to  the  decision,  for  nearly  two 

petent  for  such  Court  of  Error  either  to  centuries  ;  and  when  our  ancestors  im- 

pronounce  the  proper  judgment,  or  to  migrated  here,  they  brought  that  rule 

remit  the  record  to  the  court  below,  in  with  them  as  part  of  the  common  law, 

order  that  such  court  may  pronounce  which  cannot  now  be  changed  by  the 

the  proper  judgment  upon  such  indict-  federal  courts.''    See  U.  S.  v.  Jensen, 

ment,  information,  presentment,  or  in-  15  Fed.  Rep.  138« 
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under  the  bad  count.  In  such  case,  after  a  general  verdict  of 
guilty,  there  should  be  a  new  trial,  or  after  a  judgment  on  such 
verdict,  there  should  be  a  reversal ;  the  reason  for  such  action 
being  that  the  result  was  reached  by  the  introduction  of  a  wrong- 
ful element.' 

1  The  distinction  in  the  text  is  il-  the  oonrt  held  these  latter  to  be  good, 

lostrated  in   Phelps  v.  People,  72  N.  and    admitted    evidenoe    to    sustain 

Y.  372.    In  this  case,  to  adopt  a  sam-  them,  and   refused  to  direct  an  ac- 

mary  of  the  opinion  of  Rapallo,  J.,  quittal  under  them,  as  those  rulings 

exception  was   taken  on  the  trial  to  could  not  have  yaried  the  result,  and 

the  form  of  the  first  forty-eight  counts  even  if  erroneous  are  not  ground  of 

of  the  indictment,  on  the  ground  that  reversal.     People  v.  Gonsales,  35  N. 

the  false  entry   was  not  set   out  in  T.  100;  Real  o.  People,  42  Ibid.  270.'* 

words  and    figures   in  those    counts.  The  case  of  Wood  v.  People,  59  Ibid. 

•     •     .    .    The  allegation  in  the  first  117,  it  was  argued,  does  not  conflict 

count  is  "  a  false  entry  in  a  book  of  with  this  rule,  inasmuch  as  in  that 

accounts  called  a  ledger,  kept  in  the  case  the  several  assignments  of  per- 

oflice  of  the  treasurer  of  the  State  of  jury    charged   distinct    offences,    and 

New  York,   by    which  a  demand  in  the  jury  might  have  based  their  ver- 

favor  of  the    People  of  the  State  of  diet  of  guilty  on  assignments  insufli- 

New  York  against  the  Mechanics  and  ciently    alleged,    or    unsustained    by 

Farmers'  Bank  of  Albany  was  created  proof  of  the  materiality  of  the  mat- 

for  the  sum  of  $200,000."       In  the  ter  falsely  sworn  to. 

succeeding  forty-seven  counts  the  Ian-  It  has  been  held  in  Ohio  that  the 

guage  is  varied  so  as  to  include  the  rule  that  a  judgment  on  a  verdict  of 

several    terms    used  in    the    statute,  guilty,   on   an  indictment  containing 

namely:    demand,   obligation,  claim,  several    counts,  some   of   which    are 

right,  interest,  increased,  affected,  etc.,  good  and  some  bad,  will  be  sustained, 

and  to  vary  the  party  intended  to  be  is  not  varied  by  the  eircumstanoe  that 

defrauded,  etc.      These    other  counts  a  demurrer  of  the  defendant  to   the 

set  forth  a  copy  of  the   false  entry,  bad  counts  was  overruled,  after  which 

"The  counsel  for  the  People  claims  the  defendant  pleaded  not  guilty  to 

that  the  counts  objected  to  are  good,  the  whole  indictment,  it  not  appear- 

being  in  the  words  of  the  statute  upon  ing  from  the  record  that  the  defend- 

which  the  indictment  is  founded,  but  ant  was  prejudiced  by  the  introduo- 

whether  this  position  be  sound  or  not  tion  of  evidence  under  the  bad  counts, 

he  contends  that  the  conviction  being  which  was  not  competent  under  the 

general  on  all  the  counts,  which  are  good  counts.    Bobbins  v.  State,  8  Oh. 

based  on  the  same  offence,  if  there  St.  R.  131. 

is  any  one  good  count  it  is  sufficient  Where  a  apedal  verdict  only  applies 

to  sustain  the  conviction.     This  prop-  to  a  portion  of  the    counts,   leaving 

osition  was  regarded  as  settled  law.  others  undisposed  of,  and  sentence  is 

There  being    evidence  in  support  of  awarded  on  the  whole  indictment,  it 

the  good  counts,  and  the  jury  having  seems  the  judgment  will  be  reversed, 

convicted  upon  them,  as  well  as  upon  Baron  v.  People,  1  Park.  C.  R.  246. 

those  claimed  to  be   defective,    it  is  But  see  supra,  $  740. 

dear  that  it  was  quite  immaterial  that  To  subsequent  chapters  the  reader 
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Whether  the  defendant  can  object  to  an  imprisonment  for  less 
than  the  legal  minimum  is  hereafter  noticed.^ 

III.   BILL  OF  BXCEPTIOKS. 

§  772.  The  practice  concerning  bills  of  exception,  so  far  as  it 
is  settled  by  statute,  does  not  fall  within  the  compass 
mon^iTw  of  ^^0  work.  So  far  as  concerns  criminal  cases  at  com- 
ce  \ioiw^'  ™^^  ^^^^  ^*  ^*®  always  been  held  in  this  country  that 
cannot  be  bills  of  exception  do  not  lie.  In  England,  the  same 
view  was  generally  taken  by  the  older  authorities ;'  but 
now  it  seems  to  be  the  better  opinion  that  they  may  be  tendered  in 
cases  of  misdemeanor .^  Where,  in  a  case  of  obtaining  money  by 
false  pretences,  and  for  a  conspiracy  to  defraud,  a  bill  of  exceptions 
was  tendered  to  the  admissibility  of  certain  documents  in  evidence, 
Lord  Campbell,  0.  J.,  said  that  it  was  the  first  time  he  had  ever 
known  a  bill  of  exceptions  in  a  criminal  case ;  but  after  hearing 
arguments  at  chambers,  he  sealed  the  bill  of  exceptions,  leaving 
the  question  whether  it  would  lie  to  be  argued  in  the  Court  of 
Error.^  It  is,  however,  agreed,  that  if  a  challenge,  whether  to  the 
array  or  to  the  polls,  be  overruled  without  demurrer,  the  ruling  of 
the  judge  may  be  made  the  subject  of  a  bill  of  exceptions.*  On 
the  other  hand,  in  treason  and  felony  a  bill  of  exceptions  has  never 
been  allowed  at  common  law.*    In  most  jurisdictions,  bills  of  ex* 

ifi  referred    for  a   disoassion   of  the       ^  St.  Tr.  f.  938;  2  Hawkins,  c.  46, 

question    of  errors    in    sentences    on  s.  1 ;  Bac.  Abr.  Bill  of  Ezoeptions. 
indictments    containing  two  or  more        In  a  case  of  felony  (In  re  Hajres 

coante.    Infra,  §§  907,  918.  and   Rice,    3   Jones    &    La    Tonche, 

1  Infra,  §  918.  568),  Sir  B.  Sngden,  Lord  Chancellor 

'  Sir  Harry  Vane's  case,  1  Sid.  85 ;  of  Ireland,  1846,  refdsed  a  writ  for  a 

1  Keble,   384 ;    1   Lev.   68 ;    Keljnge,  bill  of  exceptions ;  saying  that,  '*  hay« 
15.  ing   regard  to  the   terms  of   the  13 

8  R.  V,   Paget,   1    Leon.    5 ;    R.  v.  Bdw.  1,  and  of  the  Irish  Act  28  Geo. 

Higgins,  1  Vent.  366;  R.  v.  Nutt,  1  3,  c.  31,  and  the  anthorities,  that  a 

Barnard,  S07 ;  R.  v.  Preston  (Inhab.),  bill  of  exceptions  cannot  be  taken  in 

2  Str.  1040;  R.  v.  AUeyne,  infra.  a  case  like  this,  particularly  (Vane's 
^  R.   17.    AUeyne,    cited    Archbold's  case,  2  Harg.  St.  Tr.  450;  and  R.  v. 

G.  P.  17th  ed.  160.     For  the  form  of  M'Donnell,  1  Hud.  &  Br.  439)  ;  and 

a  bill  of  exceptions,  on  an  information  having    regard    to    the    ciroumstanee 

in  9^110  tDarrantOf  see  2  Gude's  Grim,  that  there  is  no  authority  in  favor  of 

Prac.  2117.  the  statute  of  Westminster  applying 

B  Bac.  Abr.  Juries  (B.),  12 ;  Skin,  to  a  criminal  case  like  this,  he  was  of 

101 ;  2  Inst.  427.  opinion,  on  a  review  of  all  the  ciream- 
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ception  are  now  allowed  by  Btatute  in  criminal  prosecutions,  the 
practice  being*ander  the  direction  of  the  trial  courts.^  The  record 
and  the  bill  of  exceptions  form  the  only  evidence  of  the  action  of  the 
trial  court.* 

In  preparing  the  bill  of  exceptions,  it  is  usually  necessary,  in 
criminal  as  well  as  in  civil  issues,  to  show  that  the  objection  taken 
to  the  action  excepted  to  was  made  clearly  and  reasonably  before 
the  action  of  the  court  complained  of ;  that  the  objection  was  over- 
ruled ;  and  that  the  court  was  called  upon  to  note  an  exception  at 
the  time.  When  specific  instructions  are  excepted  to,  they  must  be 
stated  in  the  bill  of  exceptions ;  when  a  charge  as  a  whole  is  ex- 
cepted to  as  defective  it  must  be  given  at  large  ;  when  the  except 
tion  is  that  the  evidence  does  not  sustain  the  verdict,  the  evidence 
must  be  given  in  full.* 

In  England,  bills  of  exception  are  now,  under  the  judicature  sys- 
tem, abolished,  the  remedy,  in  civil  cases,  being  motion  for  a  new 
trial  and  appeal ;  in  criminal  cases,  in  which  alone  writs  of  error 
now  lie,  the  remedy  being  application  to  reserve  the  points  in  dispute.^ 

IV.   IN   WHOSE  BEHALF   A   WRIT  OF  ERROR  LIES. 

§  773.  At  common  law,  as  accepted  in  most  jurisdic-   At  com- 
lions  in  this  country,  a  writ  of  error  cannot  be  taken  by   ^or  d^' 

stances,  that  the  application  should  A  bUl  of  exceptions  cannot  be  at- 

not  be  granted.''    Arohbold*8  Grim.  PL  tacked  on  affidavit.    Beayers  v.  State, 

17th  ed.  160.  58  Ind.  630. 

In  Pennsylvania,  the  extent  to  which  The  Virginia  practice  is  detailed  in 

the  Supreme  Court  may  review  errors  Reed  v.  Com.,  22  Grat.  924. 

in  certain  criminal  cases  was  limited,  ^  Infra,  §  778 ;   U.   S.  v.   Bicksler, 

by  the  Act  of  November  %   1856,   to  1  Mackaj,  341 ;    Haines  v.   Com.,  99 

the  decisions  of  the  court  below  on  Penn.  St.,  410 ;  100  Penn.  St.,  317 ;. 

the  trial,  on  points  of  evidence  or  law.  Baker  v.  People,  105  111.  452 ;  Bush, 

excepted    to  by   the    defendant,  and  v.  State,  21  Fla.  761 ;  State  v.  Vincent, 

noted  and  filed  of  record  by  the  court.  91  Mo.  662. 

Fife  V.  Commonwealth,  29   Penn.  St.  >  State  v.  Wheeler,  15  Vroom,  88 ; 

429.  Fulmer  v.  Com.,   97  Penn.   St.  503; 

By  the  Revised  Acts  of  1860,  bills  Green  v,  SUte,  59  Ind.  123. 

of  exception  are  under  specified  condi-  '  See  Haines  v.  Com.,  100  Penn.  St. 

tions  allowed,  and  may  be  taken  to  the  317  ;    Wood    v.   SUte,    68   Ga.    296  ; 

charge  of  the  court,  as  well  as  to  admis-  Clark  v.  State,  68  Ga.  784 ;  Luttrell  v. 

sion  or  exclusion  of  evidence.    Goer-  State,  14  Tex.  Ap.  772. 

sen  V.  Com.,  99  Penn.  St.  388.  *  See  Archbold's  Practice,  121. 
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not  lie  for     the  prosecution  to  review  an  adverse  ludirment  on  de- 

proflecu-                   ^  V      a 

tion:  other-  muirer  OF  Other  procedure  before  the  trial  court.*  In 
statute.         °^08^  States  this  is  now  permitted  by  statute.' 

1  U.   S.  V.  Moore,   8  Cranch,  159 ;  diotment.    Ibid.    See  infra,  §§  927-8 ; 

Com.  V,  CnmmingB,  3  Cash.  212 ;  Peo-  sapra,  §  404.    For  errors  in  charge,  see 

pie  V,  Corning,  2  N.  Y.  9,  overruling  supra,  §  712. 

several  prior  cases ;  Com.  v.  Harrison,  In  People  v.  Bork,  78  N.  T.  346,  it 

2  Va.  Cas.  202 ;  People  v.  Dill,  1  Scam,  appeared  that  after  conviction  of  defen- 

257  ;   Martin  v.  People,  13  111.   341 ;  daut  for  embezzlement  at  the  Oyer  and 

People  V.  Glodo,  12  III.  Ap.  348  ;  State  Terminer,  a  case  with  exceptions  wbs 

V.  Kemp,  17  Wis.  669  ;  Com.  v.  Sanford,  settled,  a  motion  for  a  new  trial  thereon 

5  Litt.  289 ;  Com.  v,  Cain,  14  Bush,  denied,  and  a  motion  to  qnash  the  in- 

525;   State  v.  Solomon,  6  Yerg.  360;  dictment    made,    entertained    by  the 

State  V.  Phillips,  66  N.  C.  647  ;  State  court,  and  denied.    Sentence  was  sns- 

V.  West,  71  N.  C.  263 ;  State  v.  Powell,  pended,  and  there  was  no  judgment  in 

86  N.  C.   640 ;   State  r.  Jones,  7  Oa.  the  Oyer  and  Terminer.    Thereafter  a 

422;    State  v,  Copeland,  65   Mo.  497  writ  of  certiorart  was  issued  and  allowed 

(reversing  State  v.  Peck,  51  Mo.  Ill) ;  and  the  proceedings  removed  to  the 

State  V,  Daugherty,  5  Tez.  1 ;  State  v.  Supreme  Court.    After  hearing   both 

Burns,  18  Fla.  185.    See  contra^  State  parties    the  General  Term    made  an 

V.  Buchanan,  5  Har.  &  J.  317.  order   that    "  the    conviction   be    re- 

'  People  u.  Nestle,  19  N.  Y.  583 ;  State  versed,"  and  subsequently  at  another 
p.  Graham,  1  Pike,  428 ;  State  t;.  Hick-  general  term,  upon  motion  of  the  dis- 
lin,  5  Pike,  190 ;  State  v,  Taylor,  34  trict  attorney,  the  first  order  was  modi- 
La.  An.  978 ;  State  v.  Manning,  14  Tez.  fled  by  striking  out  the  words  therein, 
402.  For  exceptional  cases,  see  Com.  "  proceedings  remitted  to  the  Brie  Oyer 
v. Scott,  10 Grat. 750 ;  Com. o. Anthony,  and  Terminer,"  and  inserting,  "the 
2  Mete.  (Ky.)  400;  State  r.  Douglass,  defendant  discharged."  It  was  ruled 
1  Greene  (Iowa),  550  ;  State  v,  Bpss,  14  that  the  district  attorney  could  not 
La.  An.  364.  Other  cases  are  noticed  have  the  proceedings  reviewed  by  the 
infra,  §  785.  By  the  recent  English  Court  of  Appeals  upon  writ  of  error, 
practice  writs  of  error  are  allowed  in  At  common  law  such  writ  lies  only  to 
criminal  cases.  O'ConnelPs  case,  supra,  review  a  final  Judgment  (Hartung  v. 
§  771 ;  R.  V.  MiUis,  10  C.  &  F.  534 ;  R.  People,  26  N.  Y.  154),  nor  then  in 
V.  Chadwick,  11  Q.  B.  205  ;  R.  v.  Hous-  behalf  of  the  People  (People  r.  Corn- 
ton,  2  Cr.  &  Diz.  310.  ing,  2  N.  Y.  9  ;  People  v.  Merrill,  14  N. 

In  New  York,  under  the  statute,  the  Y.  74)  ;  and  a  writ  by  the  People  in 

prosecution  has  been  held  not  entitled  such  a  case  as  this  is  not  allowed  by 

to  a  writ  of  error  to  review  the  order  of  any  statute.    See  People  v.  Clark,  3 

the  Supreme  Court,  granting  a  new  Seld.  385. 

trial  in  a  criminal  case,  where  there  In  Pennsylvania,  a  writ  of  error  was 
had  been  a  conviction  and  certiorari  sustained  when  taken  by  the  Common- 
with  stay  of  judgment  in  the  court  wealth  to  a  judgment  for  the  defend- 
below.  People  V.  Nestle,  19  N.  Y.  583.  ant,  on  a  demurrer  to  the  evidence, 
It  was  at  one  time  held  that  the  writ  and  the  Supreme  Court  directed  the 
only  lies  where  there  has  been  final  record  to  be  remitted  to  the  oourt  below 
judgment  for  the  prisoner  upon  the  in-  so  that  the  latter  might  give  judgment 
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• 

§  774.  In  England,  no  writ  of  error  issues  at  common  law  for 
the  defendant  as  a  matter  of  right.    To  this  the  allow- 
ance of  the  attorney-general  is   necessary;  though  in  moniav 
this  respect  he  has  been  accustomed  to  take  the  opinion  ^^^ 
of  the  appellate  court  as  to  the  propriety  of  issuing  the  usually 

.    ^  ^     ^        ^  ^  necessary. 

wnt.* 

The  same  practice  exists  at  common  law  in  most  of  the  United 
States  ;^  with  the  exception  that  generally  a  writ  may  be  allowed 
on  the  special  allocatur  of  a  single  judge.'  Such  was  the  rule  in 
Pennsylvania  at  common  law,  and  under  the  old  practice  the  court 
refused  to  allow  a  writ  to  correct  merely  technical  errors.^ 

A  refusal  to  grant  an  allocatur  does  not  bar  a  subsequent  appli- 
cation for  an  allocatur  to  issue.' 

In  Maryland  and  Missouri,  it  would  seem  that  a  writ  can  issue 
without  a  special  allocatur,* 

One  of  several  defendants  convicted  may  bring  a  writ  of  error 
alone.^ 

The  practice  as  to  revision  in  the  federal  courts  has  been  already 
considered.' 

§  774  a.  A  writ  of  error  will  not  be  heard  when  the  Fugitive 
party  suing  it  out  has  escaped  from  the  jurisdiction  of  hn^on^ 
the  court.*  '"*^*^  ^'^<^- 

in  accordance  with  the  former's  decree.  "  Hnntsinger  v,  Ckmi.,  97  Penn.  St. 

This  case,  however,  it  should  be  ob-  336. 

served,  was  one  of  fornication  and  has-  ^  State  v.   Buchanan,  5  Ear.  &  J. 

tardy,  which  may  be  treated  as  quan  817 ;  Mitchell  v.  State,  3  Mo.  283. 

civil.    Com.  v.  Parr,  5  WatU  &  Serg.  ^  Wright  v.  R.,  14  Q.  B.  148. 

345.  8  Snpra,  5  770  a. 

1  Ch.  Cr.  Law,  749.  »  Smith  ».  U.  8.,  94  U.  S.  97 ;  Bona- 

s  Lavett  v.  People,  7  Cow.  339  ;  Com.  han  v.  Nebraska,  125  U.  S.  692  ;  Anon. 

V.  Profit,  4  Binn.  424;  Baker  v.  Com.,  31  Me.  592 ;  Com.  v,  Andrews,  97  Mass. 

2  Va.  Cas.  353  ;  Loftin  v.  State,  11  Sm.  544 ;    People  v.  Genet,  59  N.  Y.  80  ; 

&  M.  358.  Sherman  v.  Com.,  14  Grat.  677 ;  Left- 

*  Compare  Webster  v.  Com.,  5  Cosh,  wich's  case,  20  Grat,  723 ;  McGowan  v. 
386,  394;  Farris  v.  State,  1  Ohio  St.  People,  104  111.  100 ;  Sargeant  t7.  SUte, 
188.  96  Ind.  63 ;   SUte  v.  Connors,  20  W. 

*  Com.  9.  Martin,  2  Barr,  244.  For  Va.  1 ;  State  v.  Sites,  20  W.  Va.  13 ; 
statutory  practice  in  Pennsylvania,  see  Madden  v.  State,  70  Ga.  383 ;  Warwick 
Brightly's  Troubat  &  Haly's  Pr.  §§  886,  v.  State,  73  Ala.  489  (overruling  Par- 
887-8  ;  Hnntzinger  v.  Com.,  97  Penn.  sons  o.  State,  22  Ala.  50)  ;  Woodson  r. 
St.  336.  State,  19  Fla.  549  ;  State  v.  Williams, 
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V.   AT   WHAT  TIME. 

§  775.  Error  can  only  be  taken  after  final  judgment  has  been 
Error  does  entered  in  the  court  trying  the  case.^  On  the  impor- 
a^HudU-  ^^^^  ^f  adhering  positively  to  this  rule  it  is  scarcely 
ment.  necessary  to  enlarge.    It  is  essential  to  the  just  adminis- 

tration of  penal  law.  But  it  is  not  necessary,  in  case  of  judgment 
on  demurrer,  that  sentence  should  be  pronounced.^ 

§  776.  After  final  judgment  the  right  is  one  which  it  is  equally 
Faiinre  to  ^^^^^^sary  to  maintain  intact.  And  in  accordance  with 
demur,         this  view,  failure  to  demur,  or  move  in  arrest  of  judg- 

etc.  does  jo 

not  waiTe  ment,  oannot  be  held  to  waive  the  right  to  make  objec- 
^^^^*  tions  to  the  indictment  in  the  appellate  court ;  the  right 

being  constitutional  and  not  personal.* 

VI.    FOR  WHAT  ERRORS. 

1.   At  Common  Law. 

§  777.    At  common  law,  as  has  been  already  noticed,  error  lies 
.,  only  to  matters  of  record.*    Of  the  errors  of  record 

At  com-  •' 

moD  law  which  may  thus  be  reviewed  at  common  law,  the  follow- 
Hes^to^"  ^  ing  are  given  as  illustrations  in  the  17th  edition  (1871) 
?Jco^' ""^      of  Archbold's  Criminal  Pleading :  « If  in  an  indictment 

32  La.  Ad.  235;  State  p.  Wilson,  36  decision  as  to  sanity.   Inskeep  p.  Stat<i, 

La.  An.  863 ;   Brown  v.  State,  6  Tex.  35  Ohio  St.  482. 

Ap.  126,  646 ;  Loyd  v.  Stat^,  19  Tex.  •  Com,  v.  MoCormick,  126  Mass.  258. 
Ap.  137.    So  under  California  Consti-        •  Lemons  ».   State,  4  W.  Va.  755. 

tution.     People  v.  Redinger,   55  Cal.  See  supra,  §  733,  as  to  consent  in  cur- 

280.     And  see  R.  v.  Caldwell,  17  Q.  B.  ing  irregularities ;  and  on  the  general 

503.    See  9  Crim.  Law  Mag.  439.  question,  see  Whart.  Crim.  Law,  9th 

1  See  R.  V,  Kenworthy,   3  D.  &  R.  ed.  §§  144-6. 
173 ;  1  B.  &  C.  711 ;   U.  S.  r.  Norton,        *  Nash  v.  R.,  9  Cox.  C.  C.  424 ;  Brand 

91U.  S.  566;   People  r.  Merrill,  14  N.  r.   U.   S.,   18  Blatch.   384;   Turns   p. 

Y.  75  ;  People  v.  Nestle,  19  N.  Y.  583  ;  Com.,  6  Met.  224  ;    Gaffney  r.  People, 

Tabor  r.  People,  90  N.  Y.  248  ;  S.  C,  25  50  N.  Y.  416 ;   Casey  r.  People,  72  N. 

Hun,  638  ;  Miles  t?.  Rem,  4  Yeates,  319  ;  Y.  393 ;    Sampson  v.  Com.,  6  W.  &  S. 

Grant  r.  Com.,  71  Penn.  St.  495 ;  Suup  385  ;  McCue  v.  Com.,  78  Penn.  St.  185  ; 

V.   Com.,   74  Penn  St.  458 :  Com.  v.  Davis  v.  Bute,  39  Md.  355  ;   Campbell 

Ruth,  104  Penn  St.  294 ;   Neff  v.  State,  v.  Com,,  2  Va.  Cas.  314 ;  State  u.  Law- 

57  Md.  385  ;   Kinsley  i'.  State,  3  Ohio  rence,  81 N.  C.  522;  State  p.  Branch,  25 

St.  508  ;  Cochrane  v.  State,  30  Ohio  St.  La.  An.  116  ;  Smith  v.  People,  1  Col. 

61 ;  Mirelles  v.  State,  13  Tex.  Ap.  346 ;  121.     Hence  evidence  can  only  come 

Green   r.   State,   10  Neb.   102.    Thus  uponbillof  exceptions;  Allen  p. State, 

error  does  not  lie  to  an  interlocutory  46  Wis.  383.     See  Knight,  ex  parte,  61 
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for  perjury  on  which  judgment  has  been  given,  it  does  not  appear 
that  the  oath  upon  which  the  perjury  has  been  assigned  has  been 
taken  in  a  judicial  proceeding;^  or  that  the  court  had  competent 
authority  to  administer  the  oath;*  or  that  the  defendant  swore 
*  falsely ;'  ■  a  writ  of  error  may  be  brought.  So  if  an  indict- 
ment be  preferred  for  libellous  words  and  they  are  not  indictable/ 
and  judgment  be  given  thereon.  And  an  indictment  charging  the 
defendant  with  obtaining  money  by  false  pretences,  without  showing 
what  the  pretences  were,  is  insufficient,  and  such  a  defect  would  be 
ground  for  reversing  the  judgment ; '  so  before  it  was  unnecessary 
for  indictments  for  false  pretences  to  allege  any  ownership  of  the 
money  or  goods  obtained,  if  such  an  indictment  did  not  show  whose 
were  the  money  or  goods  obtained  by  means  of  the  false  pretences.* 
If  in  an  indictment  for  burglary  it  appeared  that  the  prisoner  broke 
and  entered  the  dwelling-house  with  intent  to  commit  a  trespass  or 
misdemeanor,  and  not  a  felony,  error  would  lie.^  So  where  value 
is  of  the  essence  of  the  offence,  as  in  embezzlement,  to  the  value  of 
jCIO  or  upwards  by  bankrupts  (24  &  25  Vict.  c.  184,  s.  221),  the 
omission  of  a  statement  of  the  value  would  render  the  indictment 
bad  on  error.  In  the  same  way,  where  local  description  is  neces* 
sary,  its  omission  would  be  fatal.*  So,  also,  where  time  is  of  the 
essence  of  the  offence,  as  in  burglary.  An  indictment  charging  a 
conspiracy  to  cheat  and  defraud  certain  tradesmen  of  divers  quan- 
tities of  their  goods  and  chattels  was  held  insufficient,  on  error,  for 
not  setting  out  the  names  or  designating  the  class  of  persons  in- 
tended to  be  defrauded.*    Where  the  defendant  challenges  a  juror 

1  R.  V.  Overton,  4  Q.  B.  90 ;  12  L.  J.  <  Sill  v.  R.,  Dears.  132 ;  1  B.  &  B. 

(M.  C.)  61.  553 ;  22  L.  J.  (M.  C.)  41. 

>  R.  V.  Hallett,  2  Den.  237 ;  20  L.  J.  ^  R.  v,  Powell,  2  Den.  403. 

(M.  C.)  197 ;    R.  v.  Chapman,  1  Den.  ^  See  14  &  15  Vict.  c.  100,  a.  23  ;  as 

432;  18L.J.  (M.  C.)  152;  Laveyv.R.,  in  nnisance  to  highways   (4  Chittj's 

2  Den.  504 ;  17  Q.  B.  496 ;  21 L.  J.  (M.  Crim.    L.    423),    keeping    disorderly 

C.)  10.  houses,   arson,  barglary,  housebreak- 

*  R.  V,  Ozley,  3  C.  &  K.  317.  ing,  stealing  in  a  dwelling-house,  being 

*  As  in  R.  V,  Penny,  1  Ld.  Raym.  armed  at  night  on  land  for  the  purpose 
153.  of  killing  game,  eto. 

B  R.  V.  Mason,  2  T.  R.  581 ;  and  per  •  King  v.  R.,  7  Q.  B.  798 ;  14  L.  J. 
Lord  Campbell,  C.  J.,  UoUoway  o.  R.,  2  (M.  C.)  172  ;  cited  at  large  in  Whart. 
Den.  296.  Crim.  Law,  9th  ed.  §  1348 ;  and  see 

Lord  Hale*s  Com.  F.  N.  B.  tit.  Error. 
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peremptorily,  and  the  crown  demurs,  and  judgment  is  wrongly  given 
by  the  court  in  which  the  trial  is  proceeding  against  the  defendant's 
right  to  a  peremptory  challenge,  a  court  of  error  will  reverse  the 
whole  proceedings.^  Butsemble^  there  must  be  a  regular /t^^ent 
on  an  issue  joined  in  law  or  in  fact  to  found  the  writ  of  error  on, 
and  the  mere  order  by  the  court  that  the  juror  challenged  by  the 
crown  shall  stand  by,  though  irregular,  is  not  ground  of  error.' 
So,  also,  where  a  challenge  to  the  array  is  improperly  overruled, 
it  is  error.'  If  the  verdict  of  the  jury  were  returned  during  the 
absence  of  one  of  the  jurors,  it  would  be  error.  So,  also,  where  it 
does  not  appear  upon  the  record  that  the  jurors  were  honi  et  legates 
homines.  But  where  the  record  set  out  an  award  of  venire  to  the 
sheriff  which  required  him  to  empanel  and  return  a  jury  of  good  and 
lawful  men  of  the  county,  and  then  proceeded  to  state  that  the 
sheriff,  for  the  purpose  aforesaid,  empanelled  and  returned  certain 
persons  named,  and  arrayed  them  in  one  panel ;  it  was  held  that 
by  reasonable  intendment  the  record  showed  that  the  persons  named 
in  the  panel  were  good  and  lawful  men  of  the  county.^  Error  may 
also  be  assigned  on  a  special  verdict,  where  judgment  has  been 
passed  on  the  defendant ;'  and  on  the  ^mission  of  the  allocatur^  or 
demand  of  the  defendant  what  he  has  to  say  why  judgment  should 
not  proceed  against  him.  So,  also,  if  sentence  of  death  be  passed 
against  a  prisoner  not  present  in  court.*  If  an  indictment  be  pre- 
ferred at  the  quarter  sessions  for  an  offence  not  cognizable  by  jus- 
tices of  the  peace,  and  the  defendant  be  convicted  and  judgment 
passed  upon  him,  the  proceedings  will  be  reversed  on  error :  such 
as  an  indictment  on  a  penal  statute,  where  jurisdiction  is  not  given 
to  sessions  f  or  an  indictment  for  perjury,  which  would  be  wholly 
void  ;•  or  for  forgery  ;•  or  an  indictment  for  conspiracy,  not  within 
the  exceptions  of  5  &  6  Vict.  c.  38,  s.  1.     A  writ  of  error  also  lies 

1  Gray  t^.  R.,  11  Cla.  &  Fin.  427.  11  Q.  B.  205  ;  17  L.  J.  (M.  G.)  33 ;  see 

<  Ibid. ;  Mansell  v,  R.,  8  E.  &  B.  54 ;  supra,  §  746. 

Bears.  &  B.  375  ;  27  L.  J.  (M.  C.)  4.  <  1  Ld.  Raym.  48,  267.    See  infra, 

s  OK:k>nnell  v.  R.,  11  Cla.  &  Fin.  155.  §  906.    That  defendant  most  be  pr«s- 

See  supra,  §§  693-5.  ent  at  all  the  proceedings,  see  supra, 

*  Mansell  v.  R.,  8  E.  &  B.  54 ;  Dears.  §  540. 

&  B.  375 ;  27  L.  J.  (M.  C.)  4.            "  M  Mod.  379 ;  3  Salk.  188. 

>  2  Ld.  Rajm.  1514 ;  R.  t;.  Chadwick,  ^  R.  v.  Hajnes,  Rj.  &  M.  298. 

»  R.  17.  Rigby,  8  C.  &  P.  770. 
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to  reverse  an  outlawry.^  Duplicity  in  pleading  is  not  ground  of 
error/ '^  but  it  is  otherwise  with  the  omission  of  any  essential  aver- 
ment.' ^^  If  the  judge,  in  the  exercise  of  his  discretion,  discharge 
the  jury  on  the  ground  of  necessity,  such  exercise  of  his  discretion 
*  cannot  be  reviewed  in  a  court  of  error.*  No  writ  of  error  lies  on 
a  summary  conviction ;'  it  only  lies  on  judgments  in  courts  of 
record  acting  according  to  the  course  of  common  law."*  Refusing  a 
motion  to  quash  is  no  ground  for  error.^  Nor  does  error  lie  for 
matters  subsequent  to  final  judgment.' 

A  certiorari  lies  to  bring  up  points  of  record  which  are  required 
in  the  appellate  court.'  Errors  in  reference  to  grand  jury  have  been 
already  considered.*^ 

2.  By  Statute. 

§  778.  By  statutes  of  comparatively  recent  adoption,  exceptions 
may  be  taken  to  the  rulings  of  the  court  at  trial,  and 
these  exceptions  removed  by  writ  of  error  to  the  appellate   ezceptionA 
court."    Where  such  a  practice  is  established  to  the  ex-  J^J^-J^^Qy 
tent  of  putting  criminal  cases  on  the  same  basis  with  which  error 
civil,  all  matters  which  are  thus  excepted  to  below  may 
be  the  subject  of  revision  in  the  court  above.    But,  unless  duly  ex- 
cepted to,  errors  will  not  be  so  noticed." 

§  779.  There  is,  however,  this  distinction  to  be  kept  in  mind. 
There  are  some  questions,  such  as  those  relating  to  continuance,* 


1  R.  V.  Wilkes,  4  Barr.   2637;    2  •  Jerr.  Arohbold,  17tli  ed.  (1871),  p. 

Hawk.  0.  50,  8. 11 ;  Hand's  Cr.  Prao.  187 ;  Com.  Dig.  Pleader,  3  B.  7. 

487,  n.  »  Supra,  §  387. 

«  Nash  V.  R.,  9  Cox  C.  C.  444 ;  4  B.  •  Hunt  p.  People,  78  N.  Y.  330. 

&  S.  935.    Supra,  §  256.  *  Graves  v.  State,  45  N.  J«  L.  379. 

*  R.  V.  Cook,  1  R.  &  R.  176;  Robin-  »  Supra,  §  353. 

son  V.  Com.,  101  Mass.  27 ;  Lemons  v.  "  See  Wiggins  v.  People,  93  TJ.  8. 

State,  4  W.  Va.  755.    The  history  of  465 ;  Stokes  v.  People,  53  N.  Y.  164. 

practice  as  to  bills  of  exception  is  elabor-  As  to  exceptions  to  charge  of  court, 

ately  considered  in  Raymond  on  Bills  see  supra,  §§  793  et  seq. 

of  Except.    State  v.  Clifford,  58  Wis.  ^  Supra,  §  772 ;  Joan  o.  Com.,  136 

113 ;  4  Cr.  L.  Mag.  704.  Mass.  162. 

*  Winsor  v.  R.,  L.  R.  1  Q.  B.  289 ;  ^  Supra,  §  601 ;  Shebane  v.  SUte,  13 
Ibid.  390  (Exoh.  Cham.).  Tex.  Ap.  633. 

s  Per  Holt,  C.  J.,  Ld.  Raym.  469. 
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to  severance  on  trial,  to  election,^  to  the  order  of  procedure  in  ex- 
Error  does  *^™iJM^^o^i  of  ^witnesses,*  to  the  speecheg  of  counael,' 
not  usually  to  the  management  of  the  jury  which  eminently  belongs  to 
tersofdis-  the  discretion  of  the  judge  trying  the  case/  and  which 
ereton.  j^^  many  jurisdictions  can  only,  except  in  extreme  cases 
of  injustice,  be  revised  by  the  judge  himself,  or  by  a  court  of  which 
he  is  a  member/  The  same  rule  applies  at  common  law  to  the 
action  of  the  court  below  in  refusing  a  new  trial,*  though  it  is  other- 
wise in  some  jurisdictions  by  statute  J  The  law  in  this  respect  is 
specifically  noticed  in  the  chapters  in  which  these  particular  topics 
are  discussed.'    And  error  does  not  lie  for  rudeness  of  manner  to  a 

^  Supra,  §  296.  a  new  trial,  and  upon  a  review  of  the 

s  Com.  V'  Blair,  126  Mass.  40 ;  Arnold  action  upon  that  motion  of  the  court 

V.  People,   75  N.  Y.  613 ;   Duboee  t;.  in  which  the  case  was  tried,  which  we 

State,  13  Tex.  Ap.  418.  permit  bj  bill  of  exceptions  and  on 

*  Supra,  §  560.  proceeding  in  error,  the  range  of  action 
'  State  V,  Want,  51  Iowa,  687.  in  reference  to  such  matters  is  undoubt- 

*  See  Tarbox  v.  State,  38  Ohio  St.  edlj  enlarged.  But  in  such  a  case  we 
581,  where  this  was  extended  to  the  suppose  that  it  must  appear  that  there 
decision  of  the  trial  court  on  questions  has  been  an  abuse  of  discretion,  re- 
of  immaterial  variance.    Infra,  §  802.  suiting  in  injustice.    A  difference  of 

6  Infra,  §§  813,  902 ;  Lester  v.  State,  opinion  as  to  the  proper  course  of  pro- 
11  Conn.  897 ;  People  t7.  Francis,  52  oeeding  would  not  be  sufficient ;  the 
Mich.  575  ;  State  v.  Lowe,  63  Mo.  541 ;  appellate  court  must  be  able  to  say 
Donohue  v.  People,  56  N.  Y.  208  ;  King  that  the  course  pursued  was  not  only 
V.  People,  5  Hun,  297  ;  McManus  v.  improper,  but  that  it  operated  unjustly 
Com.,  91  Penn.  St.  57 ;  Bull's  case,  and  injuriously  to  the  parties."  Gan- 
14  Grat.  613;  Read  v.  Com.,  22  Grat.  dolfo  v.  State,  11  Ohio  St.  114;  cited 
924.  and  adopted  in  Powell  on  App.  Jur. 

7  Infra,  §  902 ;  Ridenour  v.  State,  38  321.  To  the  same  effect,  see  People  v, 
Ohio  St.  272.  Cole,  cited  supra,  §  566. 

^  Discretion  is  thus  defined  in  an  See,  for  discretion  as  to  order  of  ad- 
able  opinion  delivered  in  Ohio:  *'  In  dresses  by  counsel  and  examining  wit- 
the  conduct  of  a  trial,  very  many  mat-  ness,  supra,  §§  560  et  seq. ;  as  to  con- 
ters  must  rest  in  the  discretion  of  the  tinuances,  §§  584  et  9eq, ;  as  to  charge 
court  of  original  Jurisdiction.  If  the  of  court,  §  708  ;  as  to  bail,  §  76 ;  as  to 
matter  complained  of  infringes  upon  joinder  of  defendants,  §§  305,  755 ;  as 
no  rule  of  law,  and  merely  affects  the  to  new  trial,  infra,  §  902 ;  as  to  chal- 
mode  and  manner  of  arriving  at  a  lenges,  supra,  §  693. 
determination,  and  not  the  right  or  Hence  tbe  commitment  for  perjury 
merits  to  be  decided,  it  is  generally  during  trial  of  a  witness  for  the  defend"^ 
considered  a  matter  of  practice  within  ant  is  not  ground  for  a  reversal  on  er- 
the  discretion  of  the  court,  with  which  ror,  however  operative  it  might  be  in 
t  would  not  be  proper  for  a  court  in  obtaining  a  new  trial.  Lindaay  v. 
rror  to  interfere.     Upon    a  motion  for  People,  ^  N.  Y.  145. 
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defendant  by  a  trial  judge,  unless  it  is  capable  of  being  put  on  record 
and  results  in  injury  to  the  defendant.*  Nor  does  error  lie  for  ad- 
mission of  evidence  to  which  no  exception  was  taken  at  the  admis- 
sion.* 

« 

§  779  a.  As  is  shown  fully  in  accompanying  volume,*  the  doctrine 
that  in  error  regularity  is  presumed  injudicial  procedurje 
applies  to  the  criminal  as  well  as  to  the  civil  side  of  the   5^m©d^ 
law.     Thus  when  the   record  shows  empanelling  and 
swearing  it  will  be  presumed  in  error  that  the  swearing  was  in  con- 
formity with   law,^  and  the  empanelling  was  regular.'    But  this 
presumption  does  not  apply  to  material  and  incurable  defects.' 

§  779  6.  For  an  error  of  fSeusl,  a  writ  of  error  coram  nobis  may  be 
maintained.^    In  this  way  it  has  been  held  in  Indiana 
that  a  court  can  take  cognizance  of  and  reverse  a  offJJ^^*^ 


error 


judgment  entered  on  a  plea  of  guilty  extorted  from  the   «J^«»»  *<**« 
defendant  by  duress  and  intimidation. 


8 
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VII.    ERROR  IN  SENTENCE. 

§  780.  In  England,*  and  in  some  portions  of  the  United  States,'^ 
it  has  been  held  that  at  common  law  a  court  in  error,  when  it 

1  Arnold  v.  State,  75  N.  Y.  603.  >  Saunders  v,  SUte,  81  Ind.  318  (sn- 

B  Gallaher  o.  State,  17  FLa.  370.  pra,  §  414),  where  an  able  opinion  hj 

And  generally  error  does  not  lie  for  Elliott,  J.,  sustains  the  position  in  the 

mistakes  by  which  the  party  appel-  text.    See,  also,  note  to  the  same  in  4 

lant  was  not  injured.     Infra,  §  918 ;  Crim.  Law  Mag.  372,  where  the  prac- 

Swann  v.  State,  64  Md.  424 ;  McHugh  tice  is  discussed  in  detail. 

V.  State,  42  Ohio  St.  154.  *  1  Ch.  Cr.  L.  755  ;    Silversides  v. 

*  Whart.  Crim.  Ev.  §  828,  and  oases  R.,  2  G.  &  D.  617 ;  3  Q.  B.  406  ;  R.  v. 

there  cited.    People  i7.  Osterhaut,  34  Ellis,  5  B.  &  C.  395 ;  R.  v.  Bourne,  7 

Hun,  261 ;  Oarlington  v.  State,  68  Ga.  A.  &  B.  58 ;    Holt  t;.  R.,  2  D.  &  L. 

837 ;    Stote  v,  English,  34  Kan.  629  ;  774  ;  Holland  v,  R.,  2  Jebb.  &  S.  358. ' 

Green  v.  State,  66  Ala.  40.  >o  christian  v.  Com.,   5    Met.   530; 

«  Potsdamer  v.  SUte,  17  Fla.  895.  Ratzky  v.  People,  29  N.  Y.  124 ;  Mo- 

s  Bash  V.  SUte,  61  Ala.  89.  Donald  v.  State,  45  Md.  90 ;  Howell  t;. 

^  Perdue  v.  Com.,  96  Penn.  St.  311.  State,    1    Oregon,    241.      See    contra^ 

7  7  Robins.  Pr.  149;   Stephen's  PI.  Kelly  v.  State,  3  Sm.  &  M.  518.     In 

118  ;  Tidd's  Prao.  1136 ;  Cooley,  note  to  Lange,  ex  parte,  18  Wal.  163,  the  Su- 

Blackst.  tit.  '*  Error ;"  Evans  v.  Rob-  preme  Court  of  the  United  States  as- 

erts,  3  Salk.  147 ;  O'Connell  v,  R.,  11  sumed  the  jurisdiction  of  discharging 

CI.  &  F.  155  ;  U.  S.  v,  Plnmer,  3  Cliff,  in  such  cases  on  habeas  corpus.     But  see 

1 ;  Taney,  ex  parte,  11  Mo.  661  ;  Gray,  infra,  §  996  6. 

ex  parte,  74  Mo.  160 ;  Adler  v.  State, 

35  Ark.  517. 
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reverses  on  account  of  error  in  the  sentence,  most  discharge  the 
Appellate  defendant,  for  it  cannot  remit  the  case,  or  impose  a  new 
vereinff^  sentence  itself.  But,  as  will  hereafter  be  more  fully  ex- 
sentence  at  plained,*  this  proposition  has  been  by  no  means  universally 
law  must  received  ;  and  even  at  common  law  it  has  been  argued, 
»c  arge.  ^j^j^  strong  reason,  that  where  an  appellate  court  is  au- 
thorized to  review,  it  is  authorized  to  correct.  In  many  States  it 
is  expressly  provided  by  statute  that  when  there  is  an  error  in  the 
sentence  requiring  reversal,  the  appellate  court  is  to  render  such 
judgment  as  the  court  below  should  have  rendered,'  or  to  remand 
the  record  to  the  court  below  for  an  amended  sentence.^  The  whole 
of  a  sentence  may  be  reversed  for  an  error  in  part,^  or  a  sentence, 
if  divisible,  may  be  affirmed  in  part  and  reversed  in  part.^  But 
where  the  case  is  one  on  which  no  conviction  could,  on  any  contin- 
gencies, be  sustained,  the  appellate  court  will  reverse  absolutely, 
and  order  the  defendant  to  be  discharged.* 

Whether  a  sentence  will  be  reversed  because  one  count  is  bad 
has  been  already  discussed.^ 

'  Infra,  §  927.  N.  Y.  599 ;   Dodge  v.  People,  4  Neb. 

*  See    Powell    on    Appellate  Juris.  220 ;  De  Bardelaben  v.  State,  50  Ala. 

341 ;  Graham  v.  People,  63  Barb.  468  ;  179.    See  McCae  v.  Com.,  78  Penn.  St. 

Messner  v.  People,  45  N.  Y.  1.  185. 

As  to   English  practice,  see  R.  v.  *  Picket  v.  State,  22  Oh.  St.  405. 

Browne,  7  A.  &  £.  58  ;  Holloway  o.  R.,  >  Christian    r.   Com.,   5   Met.  530  ; 

2  Den.  287  ;  17  Q.  B.  317 ;  R.  v.  Drury,  People  v.  Phillips,  42  N.  Y.  200 ;  Mont- 

3  C.  &  K.  193  ;  Archbold's  C.  P.  17th  gomery  v.  State,  7  Ohio  St.  107.    Infra, 
ed.  195.  §§  918,  927 ;  sapra,  §  752. 

For  statutes  correcting  common  law  The  record  itself  is  not  sent  ap  to  the 
in  this  respect  see  Jacquins  v.  Com.,  9  Superior  Conrt  in  proceedings  in  error, 
Cush.  279 ;  Ratzky  v.  People,  supra ;  bat  only  a  transcript ;   and  for  the 
Beale  v.  Com.,  25  Penn.  St.  11.     As  to  purposes  of  amendment,  the  record  re- 
sentence for  imprisonment  see  infra,  mains  in  the  court  below.    Graham  r. 
§  918.    For  a  reversal  on  ground  of  ex-  People,  63  Barb.  468.    See  Cancemi  v. 
cessive  sentence,  see  State  r.  Driver,  78  People,  18  N.  Y.  128. 
N.  C.  423.     In  Pennsylvania,  a  defec-  As  to  making  up  the  record,  see  Bo- 
tive  sentence  may  be  remoulded,  and  len  v.  State,  26  Ohio  St.  371 ;  Bartlett  v. 
the  defendant  sentenced  de  novo.    Drew  State,  28  Ohio  St.  669 ;  Earll  v.  People, 
V,  Com.,  1  Whart.  279  ;  Daniels  r.  Com.,  73  111.  329  ;  Filian  v.  State,  5  Neb.  351 ; 
7  Penn.  St.  371.    But  the  more  recent  State  v.  Coleman,  27  La.  An.  691. 
practice  is  to  remand  to  the  court  below.  *  Miller  v.  People,  90  111.  409. 
Beale  o.  Com.,  25  Penn.  St.  11.  ^  Supra,  §  771. 

«  Infra,  §  928 ;  Harris  v.  People,  59 
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CHAP.  XYII.]  JOINDER  IN  BBROIU  [§  782. 

Vin.    ASSIGNMENT  OP  ERRORS. 

§  781.  "  The  writ  having  been  duly  returned,  the  next  proceed- 
ing is  the  assignment  of  errors.     On  a  charge  of  felony, 

,  •  «  •  .  Error  miut 

the  party  suing  out  the  wnt  must  appear  in  person  to  be  as- 
assign  errors  ;*  and  it  is  said*  that  if  the  party  be  in  ®*^®** 
custody,  in  the  prison  of  the  county  or  city  in  which  the  trial  has 
taken  place,  he  must  be  brought  up  by  habeas  corpus  for  the  purpose 
of  this  formality,  which  writ  must  be  moved  for  on  afSdavit.*  So, 
where  a  person  convicted  of  felony  brings  error  from  the  Queen's 
Bench  into  the  Exchequer  Chamber,  the  general  rules  for  govern- 
ing the  proceedings  in  error  in  civil  cases  under  the  Reg.  Gen.  Hil. 
T.  2  W.  4,  and  under  the  Common  Law  Procedure  Act,  do  not 
apply ;  but  the  prisoner  must  be  brought  to  the  Court  of  Exchequer 
Chamber,  and  must  there  pray  oyer  of  the  record,  and  assign  errors 
by  delivering  them  in  writing  to  the  officer  of  that  court,  and  must 
be  present  during  the  argument  and  the  delivery  of  the  judgment." 
To  enable  errors  not  of  record  to  be  acted  on  by  the  appellate  court, 
they  must  not  only  be  excepted  to  at  the  time  of  occurrence,  but 
the  exception  most  be  sealed  and  the  error  duly  and  specially  as- 
signed.^ 

IX.  JOINDER  IN  ERROR. 

§  782.  According  to  the  English  practice,  the  attorney-general, 
on  the  delivery  of  the  assignment  of  errors,  may  join  in   ^^^^  ^ 
error,  ore  tenus.^    If  there   be  no  joinder  in  error  in  Joinder  in 

firror 

some  form  by  the  prosecution,  the  plaintiff  in  error  is 
entitled  to  judgment.* 

1  8  Rep.  Grim.  L.  173.  *  In  R.  v.  Howes,  7  A.  &  E.  60,  n. ; 

*  Comer's  Cr.  Prao.  102.  As  to  3  N.  &  M.  462,  *<  the  orown  not  having 
where  error  may  be  retnrnable,  see  Joined  in  error,  the  court  granted  a 
Hazen  v.  Com.,  23  Penn.  St.  355.  peremptory  rale  (a  previous  rule  hav- 

*  See  HoUoway  v.  R.,  2  Den.  287 ;  17  ing  been  made  to  the  like  effect)  that 
Q.  B.  317  ;  Mansell  r.  R.,  8  E.  &  B.  54 ;  judgment  should  be  entered  for  the  de- 
Bears.  &  B.  375  ;  27  L.  J.  (M.  C.)  4.  fendants,  unless  the  coroner  and  attor- 

*  State  V,  Savage,  69  Me.  112 ;  State  ney  of  the  King's  Bench  should  Join  in 
V.  Stoyell,  70  Me.  560 ;  People  v.  Gui-  error  within  four  days  after  notice  of 
did,  100  N.  T.  603  ;  Knouff  v.  People,  6  that  rule,  to  be  given  to  the  prosecutor 
111.  Ap.  154  ;  Potsdamer  v.  State,  17  and  the  solicitor  for  the  treasury ;  and 
Fla.  895  ;  Hemanus  v.  State,  7  Tex.  Ap.  the  coroner  not  having  Joined  in  error, 
372.  J  udgment  was  given  for  the  defendants, 

>  Jervis's  Arohbold,  17th  ed.  192;  and  they  were  discharged."  Archbold's 
19th  ed.  211.  C.  P.  17th  ed.  193. 
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§  788  a.]  pLBADiNa  akd  praotiob.  [chap.  xvii. 

X.  SUPSRSEDSAS. 

§  788.  At  common  law,  a  writ  of  error,  though  duly  allowed  by 
the  appellate  coart,  is  not  a  supersedeas  so  as  to  discharge  from 
custody  ;^  but  in  capital  cases  it  operates  to  stay  execution.' 

XI.  REMOVAL  TO  FEDERAL  COURTS.* 

§  788  a.  By  the  Revised  Statutes  of  the  United  States  provision 
is  made  for  the  removal  to  the  Circuit  Court  of  the  United  States 
of  criminal  prosecutions  in  which  a  party  indicted  is  denied  by  local 
law  his  ^^  equal  civil  rights/'  or  in  which  the  party  indicted  is  a 
federal  officer,  and  the  act  charged  is  alleged  to  have  been  done  in 
obedience  to  federal  authority.^ 

The  right,  however,  when  based  on  the  fourteenth  amendment  to 
the  Constitution,  cannot  extend  to  individual  infringements  of  the 
sanctions  of  that  amendment.  A  removal  to  the  federal  courts  can 
only  be  claimed  when  the  alleged  impediments  to  justice  arise 
from  State  statute  or  regulation,  which  the  applicant  must  show.* 
Mere  local  prejudice  against  a  person  of  color  is  not  ground  for 
removal.*  It  is  otherwise  when  a  State  statute  works  the  depriva- 
tion of  rights.'  And  the  right  to  remove  is  ruled  to  exist  in  all 
cases  in  which  the  defendant  is  charged  in  a  State  court  for  a  crime 
consisting  in  the  performance  of  his  duty  as  a  federal  officer.* 

>  R.  r.  Wilkes,  4  Barr.  2527.  The  removal,  when  the  groand  is 

>  Brightlj'8  Troub.  &  Haly'B  Pr.  885.    prejadicial   State   legislation,  cannot, 

*  See  Dillon  on  Removal  of  Canses  it  is  said,  take  place  nntil  indictment 
from  State  to  Federal  Conrts,  3d  ed.  fonnd ;  Georgia  v.  O'Orady,  3  Woods, 
1884.  496 ;  though,  when  the  prosecution  is 

*  See  Rev.  SUt.  U.  S.  §  641 ;  1  Gr.  against  a  federal  officer  for  his  official 
Law  Mag.  139.  acts,  the  removal  may  be  had  when 

^  Neal  V,  Delaware,  103  U.  S.  370.  warrant   issoes  and  arrest   is  made. 

6  Weils,  in  re,  17  Alb.  L.  J.  Ill ;  Georgia  v.  Port,  4  Woods^  513 ;  Georgia 

Texas  v.  Gaines,  2  Woods,  342;  Virginia  r.*  Bolton,  11  Fed.  Rep.  217.     Under 

V.  Rives,  100  U.  S.  313.  Rev.  SUt.  §  639,  a  removal  maj  be  had 

T  Strander  v.  West  Virginia,  100  U.  S.  after  a  new  trial  in  State  court.    Dart 

303,  reversing  S.  C,  11  W.  Va.  745.  v,  McKinnej,  9  Blatch.  359.    Quasbing 

9  Tennessee  v.  Davis,  100  U.  S.  257,  a  removed   indictment  restores  State 

Clifford    and   Field,    JJ.,   dissenting;  jarisdiction.     Bush  v,  Kentucky,  107 

State  V.  Poet,  4  Woods,  513 ;  see  Mayor  u.  S.  110.  As  to  amendments  of  sUtute, 

r.   Cooper,  6  Wall.   247 ;    Georgia  v.  gee  Baltimore  R.  R.  v.  Bates,  118  U.  S. 

O'Gradj,  3  Woods,  496;  Com.  v.  Asb-  464;  Act  of  Aug.  13,  1888,  25  SUt.  at 

mnn,  3  Grant,  416,  436;  Stote  v.  Hos-  Large,  434. 
kins,  77  N.  C,  530. 
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NEW   TRIAL. 


CHAPTER  XVIII. 


NEW  TRIAL. 


I.  Is  WHAT  Nkw  Trials  Ck>H8i8T. 
A  new  trial  is  a  reexamination 
after  verdict  of  facts  and  law 
not  of  record,  §  784. 
II.  In  what  Cabbs  Courts  hayb  Au- 
thority TO  GRANT. 

1.  Jfter  Acquittal, 

No  new  trial  after  acquittal , 
§785. 

Otherwise  when  verdict  was 
fVaaduleot,  §  786. 

So  in  quoH  civil  cases,  §  787. 

Motion  for  new  trial  only  appli- 
cable to  counts  where  there 
has  been  a  conviction,  §  788. 

Conviction  of  minor  oflfence  is 
acqaittal  of  msjor,  §  789. 

2.  After  Oonvietion, 

Generally  new  trial  can  be  grant- 
ed at  discretion  of  court,  §  790. 
in.  For  what  Rbasons. 
1.  MUdireetion  qf  Court. 
Any  material  misruling  ground 

for  new  trial,  §  798. 
And  so  as  to  mistaken  ruling  as 

to  presumption  of  facts,  §  794. 
Omission  to  charge  cumulatively 

is  no  error,  §  795. 
Judge  not  required  to  charge  as 

to  undisputed  law,  when  no 

points  are  tendered,  §  796. 
Otherwise  when  Jury  fall  into 

error  from  lack  of  instruction, 

§  796  a. 
Abstract  dissertations  by  Judge 

are  not  required,  §  797. 
Judge  may  give  opinion  as  to 

weight  of  evidence,  §  798. 
Preadjudication  by  Judge  may 

be  ground,  §  798  a. 
Judge  may  give  supplementary 

charge,  but  not  in  absence  of 

defendant,  §  799. 


Erroneous  instruction   on  one 
count  vitiates  when  there  is  a 
general  verdict,  §  800. 
2.  JMUtake  <u  to  AdmU$ion  or  Re- 
jection of  JBvidence. 

Such  error  ground  for  new  trial, 
§801. 

Usually  court  will  not  presume 
that  illegal  evidence  had  no 
effect,  §  802. 

When  erroneous  ruling  is  re- 
scinded no  ground  for  a  new 
trial,  §  803. 

Objection  to  avail  must   have 
been  made  at  time,  §  804. 
8.  Verdict  againti  Law. 

Jury  bound  to  receive  law  fh>m 
court,  §  805. 

Earlier  doctrine  in  this  respect 
to  the  contrary,  §  806. 

Early  cases  no  longer  authorita- 
tive, §  807. 

Jury  are  at  common  law  not 
Judges  of  law,  §  810. 

Court  bound  to  hear  counsel  as 
to  law,  §  811. 

Court  may  direct  acquittal  or 
conviction,  §  812. 
4.  Verdict  againet  Evidence. 

Verdict  against  evidence  may  be 
set  aside,  §  813. 
6.  Irregularity  in  Conduct  of  Jury, 

Mere  inadvertent  and  innoxious 
separation  not  generally 
ground  for  new  trial,  §  814. 

In  some  courts  this  view  is  not 
accepted,  §  815. 

Separation  before  case  is  open  is 
always  permissible,  §  816. 

In  misdemeanors  Jury  may  sep- 
arate during  trial,  §  817. 

And  so  as  to  felonies  less  than 
capital,  §  818. 
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But  not  gfenerally  as  to  capital 
felonies,  §  819. 

Court  in  such  cases  may  adjourn 
from  day  to  day,  §  830. 

Conflict  of  opinion  as  to  whether 
separation  after  committal  of 
case  is  permissible,  $  821. 

Courts  holding  such  separation 
absolutely  fatal,  §  822. 

Courts  holding  such  separation 
only  prima  facie  ground  for 
new  trial,  §  828. 

Courts  holding  such  separation 
fatal  only  when  there  has  been 
proof  of  tampering,  §  824. 

The  latter  is  the  prevailing 
view  as  to  misdemeanors, 
§825. 

Preyailing  view  Is  that  such  ir- 
regularities may  be  cured  by 
consent,  §  826. 

Unsworn  or  improper  officer  in 
charge  is  ground  for  new  trial ; 
intrusion  of  officer  during  de- 
liberations, §  827. 

And  so  of  Improper  reception  of 
materials  of  proof,  §  828. 

And  BO  of  Irregular  reception  of 
books,  §  829. 

And  so  of  reception  of  reports  of 
trial,  §829  a. 

And  so  of  irregular  communica- 
tions of  court,  §  880. 

And  so  of  couTersing  with  others 
as  to  case,  §  881. 

And  BO  of  presence  of  party, 
§8S2. 

And  BO  of  material  testimony 
submitted  by  Jury  or  others, 
§888. 

And  so  of  visiting  scene  of 
offence,  §  834. 

But  not  accidental  or  necessary 
visit  of  stranger,  §  835. 

Mere  casual  exhibition  of  evi- 
dence not  fatal,  §  886. 

And  BO  of  the  mere  approach  of 
strangers,  and  trivial  conver- 
sation, §  887. 

But  presumption  is  against  com- 
munications, §  838. 

Inattention  of  juror  not  ordl- 
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narlly  ground,  butothenvlse 

as  to  ignorance  of  language, 

§839. 
But  otherwise  as  to  disobedience 

to  court,  resulting  in  injury, 

§840. 
Intoxication    ground   for   new 

trial,  §  841. 
So  of  casting   lots   by  jurors, 

when  decisive,  §  842. 
Otherwise  as  to  mere  collateral 

indecorum,  §  843. 
Absolute     preadjudication     by 

J^ror  ground   for  new   trial 

when  a  surprise,  §  844. 
Otherwise   when    party    could 

have  known  of  prejudice  in 

time  to  challenge,  §  845. 
Absolute    incapacity   of  juror 

a  ground,  §  846. 
Juror  inadmissible  to  Impeach 

verdict,  §  847. 
And  so  are  affidavits  attacking 

jury,  §  848. 

6.  IR9e<mduct  of  PrwaUiuff  Party. 
Such  misconduct  ground  for  new 

trial,  §  849. 

And  so  of  undue  influence  on 
jury,  §  850. 

And  so  of  tampering  with  evi- 
dence, §  851. 

And  so  of  tricks  when  oi)erative, 
§852. 

But  not  of  remarks  of  opposite 
counsel  unless  objected  to  at 
time,  §  853. 

7.  After-ditewered  Hvidence, 
Motion  must  be  special,  §  855. 
Must  be  supported  by  affidavits, 

§856. 

May  be  contested,  §  857. 

Must  be  usually  moved  before 
judgment,  §  858. 

Evidence  must  be  newly  discov- 
ered, §  859. 

Acquittal  of  co-defendant  as  a 
witness  is  no  ground,  §  860. 

Rule  as  to  acquittal  of  co-defen* 
dant  of  a  divisible  charge  under 
which  he  was  excluded  as  a 
witness,  §  860  a. 

Evidence  discovered  before  ver- 
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diet  shoald  be  glyen  to  Jarji 

§861. 
If  evidence  iould  have  been  se- 
cured at  trial,  ground  fails, 

$862. 
And  BO  of  withholding  papers 

which  due  diligence  could  have 

secured,  §  868. 
Otherwise  in  cases  of  surprise, 

§864. 
Party  disabled  who  neglects  to 

obtain  evidence  on  trial,  §  866. 
Evidence  must  be  material  and 

not  cumulative,  §  866. 
Surprise  is  an  exception,  $  867. 
And  so  when  evidence  is  of  a 

distinct  class,  §  868. 
New  trial  not  granted  merely  to 

discredit    opposing    witness, 

§860. 
Subsequent  indictment  for  per- 
jury no  ground,  §  870. 
Evidence  should  be  such  as  to 

change  result  on  merits,  §  871. 
New  defence  must  not  be  merely 

technical,  §  872. 
Acquittal   of  co-defendant   no 

ground,  §  878. 
Otherwffe  as  to  reflisal  to  sever 

defendants,  §  874. 

8.  Abaenee  of  Defendant  on  Trial. 
Such  absence  may  be  ground  for 

new  trial,  §  875. 

9.  JliUtake  in  Conduct  of  Cause. 
Mistake  may  be  ground  if  there 

was  due  diligence,  §  876. 

Mistake  of  law  no  ground,  §  877. 

Nor  is  negligence  of  counsel, 
§878. 

Otherwise  as  to  blunder  or  con- 
fusion of  witness,  §  879. 

But  not  mistake  of  jury  as  to 
punishment,  §  880. 
10.  Surpriee. 

Surprise,  when  genuine  and  pro- 
ductive of  injustice,  ground 
for  new  trial,  §  881. 

So  of  undue  haste  in  hurrying 
on  trial,  §  882. 

But  absence  of  witness  no  ground 


when  evidence  is  cumulative, 

§883. 
Ordinary   surprise  at    evidence 

no  ground,  §  884. 
Nor  is  unexpected  bias  of  witness, 

§885. 
11.  JrregidarUy  in  Swnmoninff  of 

Jury, 
Ordinarily  defects  in   Jury  pro- 
cess no  ground,  §  886. 
And  so  of  irregularity  in  finding 

bill,  §  887. 
Otherwise  as  to  after-discovery 

of   incompetency    of    Juror, 

§888. 
And  BO  of  prejudice  of  Jury,  and 

popular  excitement,  §  889. 
IV.  At  what  Timb  Motion  must  bb 

Madb. 
Motion  must  be  prompt,  §  890. 
When  verdict  is  set  aside  new 

trial  is  at  once  ordered,  §  891. 
V.  To  WHOM  Motion  applibs. 

Any  defendant  may  move,  §  892. 
Defendant  must  be  personally  in 

court,  §  898. 
New  trial  may  be  granted  as  to 

one  of  several,  §  894. 
VI.  Whbn  Conviction  is  for  onlt 

Part  of  Indictmbnt. 
New  trial  goes  only  to  convicted 

counts,  §  895. 
Conviction  of  minor  offence  is 

acquittal  of  mi^or,  §  896. 
vn.  By  what  Courts. 

Appellate  court  may  revise  evi- 
dence firom  notes,  §  897. 
Conflict  of  opinion  as  to  whether 

successor  of  Judge  can  hear 

motion,  §  898. 
Vni.  In  wHj^T  Form. 

Eule  to  show  cause  first  granted, 

§899. 
Motion     must    state    reasons, 

§900. 
EC.  Costs. 

Costs  may  await  second  trial, 

§901. 
X,  Error. 

Error  does  not  usually  lie  to 

action  of  court,  §  902. 
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I.    IN  WHAT  NEW  TRIALS   CONSIST. 

§  784.  A  NEW  TRIAL  is  a  re^xamiiiation  by  jury,  according  to 
the  forms  of  the  common  law,  of  the  facts  and  legal 
i8  a  reifz.  rights  of  the  parties  upon  disputed  facts,  which  it  is  in 
after  ver?  the  discretion  of  the  court  to  grant  or  refuse,  but  which 
ftict8°and  ^®  claimable  as  a  right  when  evidence  has  been  improp- 
law  not  of  erly  received  or  rejected,  or  incorrect  directions  in  law 
have  been  given.^  No  error,  however,  which  is  apparent 
on  the  record,  and  which  can  be  noticed  in  arrest  of  judgment,  will 
ordinarily  be  ground  for  a  new  trial.*  Thus,  a  new  trial  will  not 
be  granted  because  a  letter  was  omitted  in  the  prisoner's  name,  in 
the  tide  on  the  back  of  the  bill  found  by  the  grand  jury.' 

II.   IN  WHAT  CASES  COURTS  HAVE  AUTHORITY  TO  GRANT  NEW  TRIALS. 

1.  After  Acquittal. 

§  785.  After  an  acquittal  of  the  defendant,  on  an  indictment 
for  either  felony  or  misdemeanor,  for  which  imprison- 

No  new  ... 

trial  after      ment  or  Other  personal  discipline  can  be  imposed,  there 
acquittal.     ^^^  j^^  general  be  no  new  trial,  though  the  result  be 

produced  by  error  of  law  or  misconception  of  fact.^   # 

1  4  CUittj's    Gen.  Practice,    31 ;  1  Reilej,  2  Brev.  126 ;  SUte  v.  West,  71 

SUrk.   Bt.  468 ;  Bernaeooni  v.  Fare-  N.  C.  263 ;  State  v.  Padgett,  82  N.  C. 

brother,  3  B.  &  Ad.  372  ;  New  Castle  544;  State  v.  Anderson,  3  8.  &  M.  751 ; 

V.  Broxtowe,  4  Bar.  &  Adol.  273 ;  Rob-  SUte  v.  Baker,  19  Mo.  683  ;  SUte  r. 

erts  V.  State,  3  Kelly,  310.  Norvelle,  2  Yerg.  24 ;  Campbell  v.  SUte, 

*  Minor  v.  Mead,  3  Conn.  289  ;  Price  9  Yerg.  333 ;  People  v.  Webb,  38  Cal. 
V.  SUte,  67  Ga.  723.  467 ;   People  v.  Bangeoenaur,  40  Cal. 

•  SUte  V.  Daestoe,  1  Bay.  377.  613 ;  People  v,  Horn,  70  Cal.  17 ;  see 
^  4  Black.    Com.    361 ;    Back.  Ab.    sapra,  §  435.     In  a  prominent  case  in 

Trial,  L.  9 ;  2  Hawk.  o.  47,  s.  12 ;  New  York,  where  the  defendanto  had 
R.  V.  Duncan,  44  L.  T.  N.  S.  521 ;  R.  been  acquitted  on  an  indictment  for 
9.  Sutton,  2  N.  &  M.  57  ;  5  B.  &  Ad.  conspiracy,  a  motion  for  a  new  trial  on 
52 ;  R.  t;.  Bortrand,  L.  R.  1  P.  C.  520 ;  behalf  of  the  public  prosecutor  was 
overruling  R.  v.  Scaife,  L.  R.  17  Q.  B.  enterUined  by  the  Supreme  Coort. 
238  :  18  Q.  B.  773 ;  cited  infra,  §  790 ;  <*  The  right  of  a  court  to  grant  a  new 
U.  S.  9.  Gibert,  2  Sumn.  20 ;  Com.  v.  trial  In  case  the  defendant  has  been 
Cunningham,  13  Mass.  245 ;  State  v,  acquitted,"  said  Marcy,  J.,  after  re- 
Lee,  10  R.  I.  494 ;  SUte  v.  Kanouse,  1  fusing  a  new  trial  on  the  merito,  "  is 
Spencer,  115 ;  Quffy  v.  Com.,  6  Grant,  called  in  question  by  the  defendant. 
66 ;  SUU  V.  Shields,  40  Md.  301 ;  That  such  right  does  not  exist,  where 
SUto  V,  MoCory,  2  Blackf.  5 ;  SUU  v.  the  ground  of  the  application  ia  that 
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^  786.  In  cases,  however,  where  the  verdict  has  been  obtained 
by  fraud  of  the  defendant,  such,  for  instance,  as  the 
collusive  or  forcible  keeping  back  witnesses  for  the  pros-  ^^enTe^ 
ecution,  or  the  submitting  the  case  by  trick  without  J'^'fjf 
evidence,  the  verdict  may  be  treated  as  a  nullity.^ 

§  787.  Another  exception  is  to  be  found  in  cases  where  the 
object  of  the  proceeding  is  substantially  to  try  a  right, 
and  the  verdict  would  bind  the  right,  as  in  cases  of  in-  ^^^^coses! 
dictment  for  non-repair  of  a  highway  or  a  bridge.    In 
such  case  a  new  tria^  may  be  had  after  verdict  for  the  defendant, 
if  evidence  have  been  improperly  received,  or  there  have  been 
misdirection,  or  a  verdict  contrary  to  the  evidence.'    But  an  indict- 
ment for  obstructing  a  navigation  has  been  regarded  as  not  within 
this  second  exception,  inasmuch  as  in  such  a  case  the  defendant  is 
liable  on  conviction  to  fine  and  imprisonment,  and  the  verdict  of 
acquittal  does  not  bind  any  right.'    The  test  seems  to  be  this: 

the  finding  is  against  evidence,  is  oon-  a  Justice  bj  a  person  employed  to  do 
ceded ;  but  whether  a  new  trial  can  so  by  the  defendant,  and  the  warrant 
be  granted  where  the  acquittal  has  was  served,  and  witnesses  summoned 
resulted  from  the  error  of  the  Judge  bj  the  defendant's  direction,  and  an 
in  stating  the  law  to  the  Jurj,  seems  attorney  retained  and  paid  by  him  to 
to  be  involved  in  much  doubt.  It  is  a  appear  on  the  part  of  the  State,  and 
very  important  question,  and  not  nee-  the  circumstances  of  the^  case  were  so 
essary  to  be  now  settled ;  the  court  represented  to  the  Justice  that  he  im- 
have,  therefore,  deemed  it  discreet  to  posed  a  lighter  fine  than  he  otherwise 
forbear  expressing  an  opinion  on  it  till  would  have  done,  the  case  was  held 
a  case  shall  arise  requiring  them  to  do  open  to  another  trial.  State  v.  Little, 
so."  People  V.  Mather,  4  Wendell,  1  N.  H.  257.  See  Com.  v.  Jackson,  2 
266.  In  a  subsequent  case,  however,  Va.  Gas.  501.  Supra,  §  451. 
the  point  seems  to  have  been  decided  '  R.  v.  Inhabitants  of  West  Rid- 
substantially  in  accordance  with  the  ing,  2  Bast,  362,  n. ;  R.  v.  Chorley,  12 
settled  practice.  People  v.  Gomstock,  Q.  B.  515  (in  which  case,  however,  pro- 
8  Wendell,  549.  As  ruling  that  no  ceedings  were  subsequently  stayed) ; 
error  of  law  by  the  Judge  will  sustain  R.  v.  Crickdale,  3  B.  &  B.  947,  n. ;  R. 
a  revision,  see  Hines  v.  State,  24  Ohio  v.  Russell,  3  B.  &  B.  942.  But  the 
St.  134 ;  Black  v.  State,  36  Ga.  447.  present  tendency  is  to  refuse  new  trials 
Compare  supra,  §  773.  In  State  v,  even  in  this  class  of  acquittals.  R.  v. 
Ragsdale,  10  Lea,  671,  a  new  trial  was  Duncan,  7  Q.  B.  D.  198 ;  R.  v.  South- 
granted  on  motion  of  the  State  in  a  case  ampton,  19  Q.  B.  D,  590;  aff.  R.  v. 
where  the  Jury  imposed  in  their  ver-  Wandsworth,  1  B.  &  Aid.  63. 
diet  a  fine  instead  of  imprisonment  as  *  R.  v.  Russell,  supra.  As  to  cases 
the  law  required;  see  supra,  §  756  in  the  courts  where  new  trials  have 
and  cases  there  cited.  been  granted  on  ground  of  fraud  or 

1  Supra,  §  451.  by  acquittal,  see  supra,  §  451. 
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where  the  issue  goes  to  civil  rights,  and  ^here  only  a  fine  can  be 
imposed,  there  can  be  a  new  trial  after  an  acquittal.  Where  the 
punishment  involves  imprisonment,  jr  other  personal  discipline,  the 
acquittal  is  final,  unless  fraudulently  obtained.^ 

§  788.  It  has  been  held  in  some  jurisdictions,  that  where  a 
Motion  for    defendant  is  acquitted  upon  one  count  and  convicted  on 

oniv  appu-  ^^^^^^''5  *  ^^^  ^^*1  g^®3  ^  ^^^  whole  case  ;*  but  by  the 
cable  to  general  practice,  where  a  defendant  has  been  acquitted 
where  on  some  counts  and  convicted  upon  others,  and   the 

t^iTa  con-  <^oxm\s  are  for  distinct  offences,  a  motion  for  a  new  trial 
▼ictton.  made  by  him  generally  is  only  applicable  to  the  counts 
upon  which  he  was  convicted.'  It  may  well,  indeed,  be  argued, 
that  when  the  counts  are  simply  several  formal  variations  in  stating 
the  same  offence,  then  a  new  trial  opens  the  whole  case  ;^  though 
it  is  otherwise  when  the  counts  are  for  separate  offences.'  But  an 
acquittal  on  a  particular  count,  unless  in  cases  of  fraud  or  mistake, 
must  ordinarily  be  regarded  as  final. 

§  789.  Where  a  defendant,  being  indicted  for  burglary  and  lar- 
Conviction  ^^^7'  ^^  acquitted  of  burglary,  but  convicted  of  larceny, 
of  minor  it  has  been  held  that  the  revision  of  the  case  pervades 
acquitui  the  whole  indictment,  and  that  on  the  second  trial  he  is 
o  major.  ^  ^^  arraigned  on  the  burglary  as  well  as  the  larceny 
portion  of  the  count.*  But  the  sounder  conclusion  is,  that  when 
the  jury  has  the  whole  case  before  them,  a  conviction  on  the  minor 
offence  alone  is  virtually  an  acquittal  of  the  major.^  And  for  this 
reason  a  conviction  of  manslaughter,  on  an  indictment  for  murder, 
is  an  acquittal  of  murder.' 

1  Jones  V.  State,  15  Ark.  261.    This  State  v.  Mailing,  11  Iowa,  239 ;  Janris 

is  ezpresslj  stated  bj  Lord  Coleridge  v.  State,  19  Ohio  St.  585 ;  Campbell  t. 

in  R.  v\  Danoan,  44  L.  T.  N.  S.  522.  State,  9  Yerger,  333 ;  Eamon  0.  SUte,  1 

>  State    V.    Stonton,    1    Ired.    424 ;  Swan,  14 ;  State  v.  Kettleman,  35  Mo. 

State  V.   Commissioners,  3  Hill  S.  C.  105  ;  State  v.  Fritz,  27  La.  An.  360. 

239 ;  Leslie  v.  State,  18  Ohio  St.  390 ;  <  Leslie  v.  State,  18  Ohio  St.  390. 

Jarvis  v.  State,  19  Ohio  St.  585.    See  *  See  infra,  §  895. 

infra,  §  895.  •  State  v,  Morris,  1  BUokf.  37. 

*  Infra,  §  896 ;  U.  S.  v.  Davenport,  '*  Supra,  §  465 ;  infra,  §  896. 

Deady,  264 ;  State  v.  Kittle,  2  Tjler,  *  Supra,  §  465 ;   infra,  §  896,  and 

471 ;   Com.  v.  Stuart,  28  Grat.  950 ;  oases  there  cited. 
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2.  After  Conmction.^ 

§  790.  In  England,  as  well*  as  in  this  country,  a  defendant  may 
have  a  new  trial  at  the  discretion  of  the  court,  after  a 
verdict  of  conviction  of  a  misdemeanor.'    In  cases  of  new\?af 
felony  or  treason,  the  former  understanding  in  England  ™*^^  ^^ 
was  that  no  new  trial  in  any  case  could  be  granted   discretion 
where  the  proceedings  have  been  regular ;'  but  if  the 
conviction  appeared  to  the  judge  to  be  improper,  he  might  respite 
the  execution  to  enable  the  defendant  to  apply  for  a  pardon/    In 
England  an  inferior  court  cannot  grant  a  new  trial  in  a  criminal 
case,  on  the  merits,  though  it  can  do  so  where  there  has  been  some 
irregularity  in  the  proceedings.^    And  where  a  court  of  quarter 
sessions  had  ordered  a  new  trial  after  a  verdict  of  guilty  against 
two  prisoners,  on  the  ground  that,  after  the  jury  had  retired^  one  of 
them  had  separated  from  his  fellows  and  had  conversed  with  a 
stranger  respecting  his  verdict,  and  that  therefore  the  verdict  was 
bad,  on  a  writ  of  error  brought,  it  was  held  that  the  new  Xrial  had 
been  properly  ordered.* 

§  791.  In  this  country  the  uniform  and  unquestioned  practice, 

down  to  a  comparatively  late  period,  has  been  to  extend   , 

.    .     ,       *^  /  ,  .  .         ^        ,.       .     In  this 

to  cnminal  cases,  so  far  as  the  revision  of  verdicts  is  country 

concerned,  the  same  principles  which  have  been  estab-   ^  ^if ^^  ^ 

lished  in  civil  actions ;  and  though,  except  in  cases  of  ^jj^|*  ®' 

fraud,  no  instance  exists  where  an  acquittal  has  been 

disturbed,  new  trials  in  cases  of  conviction  will  be  granted,  as 

will  be  presently  shown  more  fully,  whenever  it  appears  there  was 

1  For  Ohio  statute,  see  Code  of  Grim-  281 ;    17  Q.  6.  238 ;  18  Q.  B.  773 ;  2 

inal  Procedure,  §  192 ;  Warren's  Ohio  D.  P.  G.  553.    In  R.  v.  Scaife,  there 

Criminal  Law,  1870,  p.  135.  were  three  defendants,  two  of  whom 

■  1  Ch.  C.  L.  653 ;  U.  S.  v.  Gibert,  2  were    convicted    and    one    acquitted. 

Sumn.  19 ;  State  v.  Presoott,  7  N.  H.  There  was  a  new  trial  as  to  all  three 

287;    Com.  v.  Green,  17  Mass.   513;  defendants.      This  case,  however,   is 

People  V,    Comstock,   8  Wend.   549  ;  overruled  by  R.  v.  Bertrand,  L.  R.  1  P. 

People  V,  Vermiljea,  7  Cow.  369 ;  SUto  C.  520. 

V.  Slack,  1  Bailej,  330.  •  2  Tidd's  Prao.  905 ;  13  Bast,  418, 

*  1  Ch.  C.  L.  653,  referring  to  6  n.  6 ;  Bum's  J.,  New  Trial ;  R.  v. 
Term  R.  525,  638;  East,  416,  n.  6;  4  Day,  Sayer  Rep.  203;  R.  v,  Peters, 
B.  k  A.  275.  1  Burr.  568 ;  Bao.  Abr.  Trial  (L.)  ;  R. 

*  As  a  departure  from  this  rule  may  v.  Mayor  of  Oxford,  3  Nev.  &  M.  2. 
be  noticed  R.  v.  Scaife,  2  Den.  C.  C.  «  R.  v.  Fowler,  4  B.  &  Aid.  273. 
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raisconduct  of  the  jury,  misdirection  by  the  judge,  or  injustice 
in  the  procedure.  In  18329  however,  the  supposed  English  rule 
was  pronounced  by  the  Supreme  Court  of  New  York  in  force 
as  part  of  the  common  law  of  the  land  ;^  and  in  1833,  in  a  case  of 
great  interest,  it  was  declared  by  Judge  Story,'  that  not  only  was 
there  no  case  in  this  country  where  a  new  trial,  in  a  capital  case, 
had  been  granted  on  the  merits,  where  the  authority  of  the  court 
on  the  subject-matter  had  been  agitated,  but  that  after  a  verdict  of 
a  jury  regularly  rendered  on  the  facts  in  such  case,  it  was  out  of 
the  power  of  a  common-law  court  to  interpose,  except  by  the  re- 
commendation of  pardon.  The  common  law  doctrine,  it  was  held, 
so  far  from  being  of  imperfect  application  to  this  country,  was  in- 
vested with  additional  strength,  not  only  by  the  federal  Constitu- 
tion, but  by  the  constitutions  of  most  of  the  individual  States. 
"  Nor  shall  any  person  be  subject,  for  the  same  offence,  to  be  twice 
put  in  jeopardy  of  life  or  limb  ;"  and,  "  No  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law."'  But  plausibly 
as  the  position  was  sustained  by  Judge  Story,  it  was  afterwards 
abandoned  in  the  court  in  which  it  was  uttered,  and  is  now  so  uni- 
versally rejected  that  its  extended  discussion  is  no  longer  necessary. 
It  is  sufficient  to  say  that  neither  in  federal  nor  State  courts  are 
there  now  any  doubts  expressed  as  to  the  right  of  the  proper  court 
to  grant  a  new  trial  in  any  case  in  which  it  considers  the  verdict  to 
be  unjust.^ 

1  People  V.  Comstook,  8  Wend.  549.  are,  howeyer,  in  most  of  the  States, 

'  U.  S.  u,  Gibert,  2  Samn.  51.  simUar  limitations  ;  and  even  where  no 

'  Whether  these  prohibitioDS  bear  snch  oonstitational  restriction  exists, 

on  the  State  ooarts  has  been  doubted  it  is  doubtful  whether  equal  force  is 

(People  i;.  Goodwin,  18  Johnson,  187 ;  not  applied  bj  the  doctrines  of  the 

U.  S.  9.  Gibert,  2  Sumner,  51),  though  common  law.    U.  S.  v.  Glbert,  2  Sum- 

the  inclination  of  practice  seems  to  be  ner,  41,   42 ;    People  v.  Comstock,  8 

to  regard  them  as  limited  to  the  federal  Wend.  549.    See  supra,  §  490. 
tribunals  (State  v.  Kejes,  8  Vermont,        '  See  7th  edition  of  this  work,  where 

57) ;  and  it  is  clear,  that  in  the  two  the    above    conclusion   is    argued   at 

leading  cases  in    Massachusetts    and  length.    To  the  same  effect  maj  be 

New  York,  where  the  subject  was  dis-  cited  the  following  cases :  U.  S.  r.  Wil- 

posed  of,   the  result  was  placed   on  liams,  1  Cliff.  5 ;  U.  S.  v.  Fries,  3  Dall. 

common-law     reasoning    exclusively.  515 ;   Whart.   St.  Tr.    598 ;   U.   S.   v. 

Com.  V,  Green,  17  Mass.  515 ;  People  Harding,  1  Wall.  Jr.  127 ;   U.  S.   r. 

17.  Comstock,  8  Wendell,  549.    There  Conner,  3  McLean,  386 ;  Com.  v.  Hardj, 
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III.   FOR  WHAT  REASONS   NEW  TRIALS  WILL  BE  GRANTED. 

§  792.  Assuming  it  to  be  law  that  in  all  cases  where  the  applica- 
tion comes  from  the  defendant,  it  is  discretionary  in  the  courts  to 
grant  new  trials,  the  cases  in  which  that  discretion  may  be  exercised 
will  be^  considered  under  the  following  heads : — 

1.  Misdirectian  by  the  Court  trying  the  Case. 

§  798.  Any  misdirection  by  the  court  trying  the  case,  in  point 
of  law,  on  matters  material  to  the  issue,  is  a  good  ground  ^     ^^^^ 
for  a  new  trial ;  *  and  such  misdirection,  even  upon  one   rial  misrui- 
point,  is  sufficient,  although  the  jury  might  have  properly   for  new 
found  their  verdict  upon  another  point,  as  to  which  there  *^*^' 
was  no  misdirection ;'  while  if  the  error  was  immaterial,  irrele- 
vant,' or  trivial,^  and  justice  has  been  done,  the  court  will  not  set 
aside  the  verdict,  nor  enter  into  a  discussion  of  the  question  of  law.' 

2  Mass.  303;   People  v.  Gomstock,  8        i  People  v,  Cogdell,  1  Hill  (N.  T.), 

Wend.  549  ;  People  v.  Williams,  4  Hill  95  ;  People  v.  Thomas,  3  Hill  (N.  Y.), 

N.  Y.  10 ;  People  v.  Bush,  Ibid.  134 ;  169 ;  People  v.  Townsesd,  Ibid.  479  ; 

People  V,  Newman,  5  HIU  (N.  Y.),  295 ;  People  v,  Bodine,  1  Denio,  282 ;  Com. 

People  V.  Bodine,  1  Denio,  281 ;  People  v.  Parr,  5  Watts  &  8.  345 ;  McDonald 

t;.  Morrison,  1  Parker  G.  R.  624 ;  People  v.  State,  63  Ind.  544 ;  State  v.  Meshek, 

V.  Judges  of  Duchess  County,  2  Barb.  61  Iowa,  308 ;  Maddox  v.  State,  12  Tex. 

282 ;   Com.  v.  Brown,  3  Rawle,  207 ;  Ap.  429. 

Com.  V.  Clue,  3  Rawle,  500  ;  Com.  v,        >  State  v.  McCluer,  5  Nev.  132 ;  Peo- 

Flanigan,  7  W.  &  S.  415  ;  Com.  v.  Jones,  pie  v.  Bodine,  1  Denio,  280.    See  Harris 

1  Leigh.  598 ;  Grayson  v.  Com.,  6  Grat.  v.  State,  47  Miss.  318 ;  Ballew  v.  State, 

712 ;  Ball's  case,  8  Leigh.  726 ;  M'Cnne  36  Tex.  98. 

v.   Com.,   2  Robinson,   790;    State  v.        In  Pamell  v.  Com.,  86  Penn.  St.  260, 

Sparrow,  3  Murph.  487  ;  State  v.  Lip-  it  was  said  that  in  a  capital  case  the 

sey,  3  Dev.  485  ;  State  v.  Miller,  1  Dev.  Supreme  Court  will  reverse  when  the 

&  B.  500 ;  State  v.  Benton,  2  Dev.  &  B.  charge  is  doubtful  and  liable  to  be  mis- 

196;  State  v.  Douglass,  63  N.  C.  500;  understood. 

State  V.  Fisher,  2  Nott  &  McC.  261 ;        »  Hayes  v.  U.  S.,  32  Fed.  Rep.  662 ; 

State  V.  Sims,  2  Bailey,  29 ;  SUte  v.  State  v.  Grady,  83  N.  C.  643 ;  State  v. 

Anderson,    2    Bailey,    566;    State    v.  Lewis,  14  Mo.  Ap.  197;   Williams  v. 

Hooper,  2  Bailey,  37 ;  State  v.  Craw-  State,  24  Tex.  Ap.  17. 
ford,  2  Yerg.  66 ;  Cassels  v.  State,  4        *  People  i;.  Dimick,  107  N.  Y.  13 ; 

Yerg.    152;   and  see  State  v.  Jim,  4  Leigh  v.  People.  113  III.  372;  State  v. 

Humph.  289,  and  cases  hereafter  cited.  George,  62  Iowa,  682 ;  Heard  v.  State, 

As  to  English  practice,  see  remarks  15  Lea,  318  ;  Hendricks  r.  State,  73  Ga. 

of  Chief  Justice    Tindal  in   Melin  v.  577. 

Taylor,  2  Hodges,  126,  127  ;  and  see,        >  U.  S.  v.  Smith,  3  Blatch.  255  ;  State 

also,  Levi  i;.  Milne,  4  Bing.  198.  v.  Tudor,  5  Day,  329 ;  Stewart  v.  State, 
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§  794.]  PLBADING  AND  PRAOTICB.  [CHAP.  XYIII. 

Material  error  in  one  instruction  calculated  to  mislead,  however,  is 
not  cured  by  subsequent  contradictory  instruction,^  unless  the  prior 
erroneous  instruction  be  expressly  recalled,*  or  no  prejudice  to  the 
defendant  resulted.'  Error  committed  by  the  court  in  the  allow- 
ance or  refusal  of  challenges,^  or  the  allowance  or  refusal  of  a  motion, 
either  for  continuance,'  or  for  compelling  the  prosecutor  to  elect,*  or 
of  any  other  peremptory  motion,^  or  even  in  making  incidental  remarks 
injurious  to  the  defendant ; '  is  ground  for  a  new  trial.  Other  ques- 
tions as  to  the  structure  of  the  charge  have  been  already  discussed.' 
It  should  be  here  observed,  that  a  mistaken  exercise  of  discretion, 
which  cannot  be  reached  in  error,  may  be  reached  by  a  motion  for 
a  new  trial.*' 

§  794.  The  due  degree  of  weight  to  be  given  to  presumptions  of 
And  80  as  ^*^  which  legitimately  arise  in  the  case,  it  is  for  the 
to  error  as  court  to  determine,**  though  if  the  court  instruct  a  jury 
sumution      that  an  inference  of  fact  is  a  presumption  of  law,  a  new 

0  fact.         ^^^Y  ^jij  ^^  awarded."    Thus  where  the  judge  charged 

1  Ohio  St.  66 ;  Kennedy  v.  People,  40  1  Denio,  281 ;  Com.  v.  Lesher,  17  S.  k 
111.  488 ;  State  9.  Mclntire,  58  Iowa,  R.  155 ;  Com.  r.  Heath,  1  Robinsoiiy 
572 ;  State  v.  Downer,  21  Wis.  275  ;  135  ;  Armstead  v.  Ck>m.,  11  Leigh,  657  ; 
Lewis  V.  State,  33  Ga.  131;  Tate  v.  State  r.  Horn,  34  La.  An.  100 ;  Yanghan 
State,  46  Ga.  148 ;  State  v.  Underwood,  v.  State,  21  Tex.  452 ;  Casinoca  v.  State, 
76  Mo.  630  ;  State  v,  Johnson,  31  La.  12  Tex.  Ap.  554 ;  Laubaoh  v.  SUte,  12 
368.  See  Upstone  v.  People,  109  111.  Tex.  Ap.  583;  though  see  Hemy  v. 
169.    Supra,  §  708.  State,  4  Humph.  270. 

For  a  new  trial  granted  in  a  case  *  People  v.  Yermilyea,  7  Cowen,  369 ; 

where  the  judge  nndulj  pressed  an  Yanoe  v.  Com.,  2  Ya.  Cas.  162;  Com. 

agreement  of  Jnrj,  see  State  r.  Bjbee,  p.  Gwatkin,  10  Leigh,  687 ;  Bledsoe  v. 

17  Kans.  462.  Com.,  6  Rand.  674;  State  p.  FileSy  3 

A    new  trial  will  not  be   granted  Brevard,  304.    Supra,  §  600. 

because  the  judge  charged  the  grand  ^  People   v,  Costello,   1  Denio,   83. 

jury  in  the  presence  of  the  traverse  Supra,  §§  301  et  seq, 

jury,  on  the  general  question  of  the  ^  Com.  v.  Church,  1  Barr,  105. 

law  bearing  on  the   particular  issue.  >  State  v.  Donavan,  61  Iowa,  369. 

Johnson  v.  State,  59  Ga.  189.  •  Supra,  §  708. 

1  Clem.  V.  State,  31  Ind.  480 ;  Stowell  lo  See  supra,  §  779. 

V.  State,  60  Iowa,  535  ;  Howard  v.  State,  ^  Attorney- General  v.  Good,  McClel. 

50  Ind.  190.    Supra,  §  708.  &  Y.  286  ;   4  Ch.  Gen.  Practice,  42 ; 

>  State  V.  Morris,  47  Conn.  546 ;  State  People  v.  Genung,  11  Wend.  18  ;  Wat- 
V.  Williams,  69  Mo.  110.  son  v.  People,  64  Barb.  130 ;  Cross  p. 

>  State  V.  Hopper,  71  Mo.  423.  State,  55  Wis.  262 ;  Whart.  Crim.  Bv. 
«  Supra,   §§693-5,  777;   People  v.    §§  707  st.se^.    See  infra,  §  798. 

Mather,  4  Wend.  229 ;  People  v.  Rath-  ^  Supra,  §  709  ;  Hendricks  v.  State, 
bun,  21  Wend.  509 ;  People  v,  Bodine,    26  Ind.  493 ;  Moore  v.  SUte,  85  Ind 

660 


CHAP.  XVni,]  HBW  TBIAL.  [§  796. 

that  the  non*produGtion,  by  the  defendant,  of  evidence  of  good 
character  should  weigh  against  the  defence,  it  was  held  error  ;^  and 
where  there  was  evidence  that  a  murder  had  been  committed,  and 
that  the  house  in  which  the  dead  body  was  had  been  subsequently  set 
on  fire  under  such  circumstances  as  to  raise  a  suspicion  that  the 
same  was  done  by  the  perpetrator  of  the  murder  to  conceal  that 
offence,  and  the  evidence  left  it  doubtful  as  to  whether  the  prisoner 
was  in  the  vicinity  of  the  house  when  the  fire  was  set,  and  the  court 
charged  the  jury,  that  if  the  prisoner  might  have  been  at  the  scene 
of  the  fire,  ^^  the  onus  was  cast  upon  her  to  get  rid  of  the  suspicion 
which  thus  attached  to  her,"  and  that  she  was  bound  to  show  where 
she  was  at  the  time  of  the  fire,  it  was  held  that  the  ruling  was  erro- 
neous, and  ground  for  a  new  trial.'  The  same  conclusion  is  reached 
where  a  judge  takes  it  upon  himself  to  declare  a  witness  to  be  un- 
trustworthy/ And  it  has  been  held  error  in  a  judge  to  say,  without 
qualification,  that  jan  alibi  is  a  defence  which  should  be  offered  at 
the  preliminary  hearing,^  or  that  an  alibi  is  to  be  regarded  with 
suspicion.' 

§  795.  The  omission  by  the  judge,  in  summing  up  specifically,  to 
leave  to  the  jury  a  point  made  in  the  course  of  the  trial  (his  Qnij^^Q 
attention  not  being  expressly  called  to  it)  is  no  ground   to  charge 
for  a  motion  for  a  new  trial,  if  the  whole  of  the  case  was  tiyeiy  no 
substantially  left  to  them.*  *™^- 

§  796.  Where  there  is  no  dispute  as  to  the  law,  the  ^^^^l, 
judge  cannot  be  required,  where  no  points  are  tendered  J?*'^?," 
under  the  statute,  to  charge  generally  on  the  law.^  puted  law. 

90 ;  SUte  v.  Bailej,  1  Wins.  N.  C.  (No.  •  Supra,  §  711. 

1)  137 ;    State  v.  Whitney,   7  Oreg.  "  Sapra,  §  710 ;  Robinson  v.  Gleadow, 

386 ;  People  v.  Messersmith,  61  Gal.  246.  2  Soott,  250 ;  2  Bing.  N.  C.  156. 

On  this  point  the  reader  Is  partioularlj  ^  Thus,  a  new  trial  was  refnsed  when 

referred  to  Whart.  Grim  Et.  §§  707  et  the  complaint  was   that    the    judge, 

seq, ;  and  see  supra,  §§  712,  713.  although  requested,  declined  to  charge 

>  People  o.  Bodine,  1  Denio,  283  ;  but  the  Jurj,  there  being  no  dispute  as  to 
see  People  v.  White,  22  Wend.  167.  As  the  law  of  the  case ;  the  trial  closing  so 
toburdenofproof,  see  Whart.  Grim.  Bt.  late  on  Saturday  night  that,  had  the 
§  319.   As  to  presumptions.  Ibid.  §  707.  Jury  been  charged,  thej  must  either 

'  People  V.  Bodine,   1  Denio,  282.  ha?e  been  dismissed  or  kept  over  dor* 

See  Whart.  Grim.  By.  §§  707  et  aeq*  ing  Sunday ;  and  the  verdict  being  fuUj 

>  Bishop  V.  State,  43  Tex.  390.  supported  bj  the  cTidenoe.    People  v. 
«  SulUvan  r.  People,  31  Mich.  1 ;  Graj,   5  Wend.  289.     Supra,  i  709. 

Bpenoer  v.  SUte,  50  Ala.  124. 
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§  798.]  PLEADING  AKD  PRACTICE.  [CHAP.  XVIH. 

§  796  a.  Where,  however,  from  the  absence  of  proper  instruc- 

Otherwiae  ^^^®»  *^^  J^U  ^^^  ^^^  error,  a  new  trial  will  be  granted.^ 
wbeD  Jury     Thtts,  the  court  is  bound,  if  required,  to  instruct  the  lury 

fall  into  „  ,  ,  .  ^    ,    ,  \  , ,      ,      , 

error  from  that  unless  they  are  satisfied  beyond  reasonable  doubt, 
iD6tnic-  ^^  defendant  must  be  acquitted.'  And  any  other 
tions.  failure  on  the  part  of  the  court  to  state  the  law,  which 

failure  results  in  an  erroneous  verdict,  will  exact  a  new  trial.' 

§  797.  It  is  not  the  duty  of  a  court,  in  conducting  a  trial,  to  de- 
termine abstract  propositions  submitted  by  counsel  («.  ^., 
street  dis-  whether  certain  testimony,  which  had  been  ^ven,  bore 
r^d^e*  upon  the  issue,  or  only  on  the  credit  of  witnesses)  ;  it  is 
are  not  re-  enough  if  the  court  respond  to  all  objections  to  testi- 
mony taken  by  either  party,  and  give  the  proper  instruc- 
tions to  the  jury.*  "  Courts,"  said  the  Supreme  Court  of  New  York, 
^^are  under  no  obligation  to  listen  to  abstract  propositions  from 
counsel,  and  are  not  bound  to  explain  them  on  the  trial  of  causes."* 
K,  however,  incorrect  abstract  propositions  are  laid  down,  and  the 
jury  are  misled  by  them,  the  verdict  will  be  avoided.* 

§  798.  A  judge  has  a  right  to  express  his  opinion  to  the  jury  on 
Judfre  may  the  weight  of  evidence,  and  to  comment  thereon  as  much 
flriveo]^-     j^  j^g  deems  necessary  for  the  course  of  justice  f  and  an 

1  Supra,  §  709  ;  State  t;.  Jones,  87  N.  Jan.  1853;    Com.  v.  Cliild,    10  Pick. 

G.  647 ;  Thomas  v.  Stote,  67  Oa.  764 ;  262  ;  State  v.  Smith,   10  Rich.   341  ; 

Armistead  r.  Stale,  43  Ala.  340 ;  Hil-  Peters  v,  SUte,  67  Ga.  29 ;  Tidwell  u. 

Hard  on  New  Trials  (1873),  258.    See  State,  70  Ala.  33 ;   though  see  omtfra, 

fiupra,  §§  708  et  seq.  State  v.  Thompson,   21  W.  Va.  741 ; 

9  Ibid.     See  supra,  §§  710  et  aeq.  State  v.  Dick,   2  Wins.   N.  C.   798  ; 

>  Supra,  §§  712,  713.  Perkins  r.  State,  60  Ala.  154.     "  I  can* 

*  People  V.  Cunningham,  1  Denio,  not,  for  my  part,  see  how  the  jury  can 

524  ;  Orabtree  v.  State,  1   Lea,  267 ;  hesitate  a  moment  to  convict  the  pris- 

State  V.  Melton,  37  La.  An.  82 ;  People  oner  on  the  third  count,"  was  held  in 

V.  Walsh,  43  Cal.  447 ;   Hilliard  on  Pennsjlvania  not  to  be,  on  the  facts, 

New  Trials  <1873),  pp.  45,  261 ;  Profit  too  strong  in  instruction.    Johnston  p. 

V.    State,    5    Tex.    Ap.    51.      Supra,  Com.,  86  Penn.  St.  54.     <*  A  Judge,*' 

§§  710-716.  says  Strong,  J.  (Kilpatrick  r.  Com.,  31 

s  People  V,  Cunningham,  ut  supra;  Penn.   St.  198),  ''may  rightfully  ex* 

Etting  o.  U.  S.  Bank,  11  Wheaton,  59 ;  press  his  opinion  respecting  the  evi- 

Com.  V.  Tarr^  4  Allen,  315  ;  People  v.  deuce,  yet  not  so  as  to  withdraw   it 

Robinson,  2  Park*  C.  R*  286;  McCoy  v.  from  the  consideration  and  decision  of 

StatCj  15  Ga.  205.  the  jury."    Adopted  85  Penn.  St.  65. 

6  Supra,  k  793.  As  to  adrerse  statute  in  California,  see 

V  Supra,  §  711.    See  Am.  Law  Reg.  supra,  §  711.    So  in  Illinois  and  Vir- 
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CHAP.  XVin.]  NEW  TRIAL.  [§  798. 

erroneous  opinion  on  matter  of  fact,  it  is  said,  expressed  weight  of 
by  the  judge  in  his  charge,  is  no  ground  for  new  trial, 
unless  the  jury  are  thereby  led  to  believe  that  such  fact  was  with- 
drawn from  their  consideration.^  But  it  is  ground  for  a  new  trial 
that  a  judge  expresses  himself  as  to  inferences  of  fact,  so  that  the 
jury  understand  him  to  be  stating  principles  of  law.'  And  this  is 
eminently  the  case  when  a  question  of  fact  is  taken  from  the  con- 
sideration of  the  jury,'  or  a  detrimental  fact  is  assumed  without 
proof.* 

There  are  States,  however,  in  which  by  statute  the  court  is  pro- 
hibited from  expressing  an  opinion  as  to  whether  the  facts  prove  a 
particular  crime.' 

That  in  some  jurisdictions  there  may  be  an  absolute  direction  to 
acquit  or  convict  will  be  hereafter  seen.' 


ginia,  supra,  §  711.     So  in  ludiana,  more  v.  State,  43  Tex.  93 ;   Collins  v. 

Barker  o.  State,  48  Ind.  163  ;  State  v.  State,  &  Tex.  Ap.  38  ;  Warren  r.  State, 

Banks,  48   Ind.  197,  and  cases  cited  22  Tex.  Ap.  383 ;  Barron  v.  State,  23 

snpra,  §  711.     So  In  Missouri,  State  )bid.  462 ;  and  see  fullj,  as  to  error  in 

V.  Jones,  61  Mo.  232,  and  cases  cited  charging  presumptions  of  fact  as  pre- 

supra,  §  711.  sumptions  of  law,  supra,  §  794;  Whart. 

1  People  V.  Rathbnn,  21  Wend.  509 ;  Crim  Ev.  §§  707  et  aeq.    Snpra,  §  730. 

Com.  V.  Gallagher,  4  Penn.  Law  Jour.  *  Com.  v,  Davis,  11  Graj,  4 ;  State 

517  ;  2  CHrk,  798  ;  Griffin  r.  SUte,  76  v.  WiUiamson,  42  Conn.  401 ;  Roach  v. 

Ala.  32;  Stete  t;.  Smith,  12  Rich.  430.  State,  77  III.  25 ;  SUte  v.  McKinsejr,  80 

Cantraj  Smith  v.  Stote,  43  Tex.  103  ;  N.  C.  458 ;  Wilbanks  v.  Stote,  10  Tex. 

supra,  §§  709-711  [  see  Lajton  v.  State,  Ap.  642.    In  Pannell  v.  Com.,  86  Penn. 

56  Miss.  791«  St.  260,  a  sweeping  condemnation  of 

■  Supra,  §  794 ;  State  v.  Williamson,  expert  testimony  was  held  error. 

42  Conn.  261 ;  Stote  v.  Lynott,  2  Ames  <  Chambers  v.  People,  105  111.  409  ; 

(R.  I.),  295  ;  Woodin  v.  People,  1  Par-  Stote  r.  Rothschild,  68  Mo.  52 ;   Stote 

ker  C.  R.  164 ;  Watson  v.  People,  64  v.  Ticket,  13  Nev.  502. 

Barb.  130 ;   Nolan  v.  Stote,  19  Ohio,  •  See  Edgar  v.  Stote,  43  Ala.  312 ; 

131 ;  Bill  V.  People,  14  111.  432 ;  Cicero  Stoto  v.  Dick,  2  Wins.  N.  C.  45  ;  State 

V.  State,  54  Ga.  156 ;   Lovett  v.  Stote,  v.  Dancy,  78  N.  C.  437.    In  Massa- 

60  Ga.  257 ;  Holt  v.  Stote,  62  Ga.  314 ;  chnsetts,  see  Com.  v,  Foran,  110  Mass. 

Black  well  v.  Stote,  67  Ga.  76  ;  Spencer  179.     The  California  Constitution  of 

V.  Stote,  50  Ala.  124 ;  McAdorj  v.  Stote,  1879  precludes  all  opinions  on  facts  ; 

62  Ala.  154 ;  Stoto  o.  Roes,  29  Mo.  32 ;  and  so  in  Texas,  Hill  v.  Stote,  11  Tex. 

Brown  v,  Stote,  9  Neb.  157  ;  People  v.  Ap.  379.    In  Texas  error  of  this  class 

Casey,  53  Cal.  360 ;  People  v.  Carrillo,  must  be  excepted  to  at  the  time,  White 

54  Cal.  63 ;   People  v.  Wong,  54  Cal.  v.  Stote,  19  Tex.  Ap.  343. 

151  ;  Btoto  v.  Rigg,  10  Nev.  284;  Skid-  <  Inf^a,  §  812. 
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§  799.]  PLBAPIKG  AND  PRACTICK.  [CHAP.  XYIII. 

Any  side  remark  by  the  jadge  calculated  to  anjostly  prejudice 
the  defendant,  may  be  ground  for  new  trial,^  but  ordinarily,  such 
remarks  must  be  excepted  to  before  the  jury  retire.' 

§  798  a.  It  has  already  been  incidentally  observed  that  preadju- 
dication by  a  judge  is  not  ground  for  challenge,  the  only 
cation  by  remedies  being  motion  for  new  trial  or  impeachment.' 
be^^uD?  Should  the  judge  either  preadjudicate,  in  the  presence 
for  new  ^f  ^^  jury,  the  case  in  advance  of  the  reception  of  the 
evidence,^  or  throw  out  during  the  trial  unjust  remarks 
prejudicial  to  the  defendant,  a  new  trial  may  be  granted.'  But  this 
is  not  the  case  when  the  remarks  complained  of  were  part  of  a  charge 
to  the  grand  jury,  in  the  presence  of  the  traverse  jury,  discussing 
generally  crimes  of  the  character  of  that  which  was  involved  in  the 
litigated  issue.* 

§  799.  Where  the  jury  returned  into  court  without  having  agreed, 

Jnd  e  may  ^^^  ^^^  j^^^g^  instructed  them  a  second  time  on  the  evi- 
give  Bup.  dence  as  to  matters  about  which  they  had  made  no  in- 
charge,  but  quiries,  and  had  stated  no  difficulties  or  doubts  as  to  the 

Bene  "of*de-  ^*^»  *^^^  ^^  ^^^^  ^^  *  Sufficient  ground  for  a  new  trial,' 
fendant.  though  the  case  is  diflferent  when  the  judge  communicates 
his  views  of  the  law  and  facts  in  writing,  without  having  the  jury 
brought  into  open  court  for  the  purpose,  and  without  procuring  the 
attendance  of  the  parties.' 

1  Cartwriglit  v.  State,  12  Lee,  620 ;  416 ;  flee  PhillipB  v.  SUte,  6  Tez.  Ap. 

People  t;.  Hare,  57  Mioh.  505.  44. 

>  State  V,  Wilkinson,  76  Me.  317.  ^  Johnson  v.  State,  59  Ga.  189.    And 

>  Supra,  §  '605.  See  Foreman  v.  see  comments  in  Tweed's  case,  snpra, 
Hunter,  59  Iowa,  550.  §  605. 

*  See  U.  S.  V.  Fries,  Whart.  St.  Tr.  A  new  trial  will  not  be  granted 
606  (cited,  supra,  §  560 ;  infra,  §§  844,  because  the  judge  was  the  author  of 
847),  in  which  case  the  pre- announce-  an  account  of  a  former  trial  of  the 
ment  by  Judge  Chase  of  his  riews  as  to  defendant,  containing  severe  reflections 
the  law  of  the  case  was  one  of  the  on  him,  it  appearing  that  such  fact 
grounds  of  impeachment.  was  not  known  in  sufficient  time  to 

*  As  allowing  great  latitude  in  this  have  influenced  the  Jury  in  their  de- 
respect, see  Reynolds  v.  U.  S.,  98  U.  S.'  liberations.  Vance  v.  Com.,  2  Va. 
145  ;  People  v.  Arnold,  40  Mich.  716  ;  Ca.  162. 

Albin  V.  State,  63  Ind.  599 ;  Scott  v.        *  Com.  v.  Snelllng,   15    Pick.   321. 

State,  64  Ind.  400 ;  State  v.  Reed,  49    Infra,  §  830. 

Iowa,  85 ;  Hatch  v.  State,  8  Tex.  Ap.        *  Infra,  §  830 ;  snpra,  §  547. 
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OHAP.  XVIII.]  NSW  TBIAL.  [§  801. 

^  800.  When  there  are  two  good  coaotB  in  an  indict-  Erroneous 

ment,  and  the  coart  gives  erroneoos  instractions  to  the  ttonson 

jury  as  to  one  of  the  counts,  and  there  is  a  general  ver-  yitfate"'^ 

diet  against  the  defendants,  and  judgment  thereon,  a  ^^^eno^ 

venire  de  novo  will  be  awarded.^  yerdict. 

2.  Mistake  in  the  Admission  or  Rejection  of  Evidence. 

^  801.  In  any  case  where  illegal  testimony  has  been  admitted, 
or  legal  testimony  rejected,  a  new  trial  may  be  had,'  if  j,    . 
objection  was  duly  taken  at  the  trial.'   In  civil  cases  the  ground  for 
practice  is,  that  though  there  be  exceptionable  testimony,  ^^^  ^^^' 
yet  if  there  be  sufficient  legal  evidence  to  support  the  verdict,  and 
justice  appears  to  have  been  done,  the  verdict  will  not  be  set  aside,^ 
and  the  same  mle  applies  where  legal  evidence  has  been  excluded, 
but  where,  had  it  been  admitted,  it  would  have  produced  no  varia- 
tion in  the  result.'    In  the  former  case,  however,  the  court  must 
see  that  the  evidence  did  not  weigh  with  the  jury  in  forming  their 
opinion,  or  that  an  opposite  verdict,  given  upon  the  remainder  of 
the  evidence,  would  have  been  set  aside  as  against  evidence.'    And 
Denman,  C.  J.,  once  observed  to  the  counsel  who  had  put  in  such 
inadmissible  evidence :   ^*  It  is  not  enough  for  you  to  say  that  the 

>  State  V.  MoCanless,  9  Ired.  375.  tbe  matter  from  the  Jarj.    Marx  o. 

That  material  error  in  a  charge  ritiates  People,  63  Barb.  618.     Infra,  §  803. 
even  where  not  proved  to  have  prodaoed        >  Ibid.;   Bvans  v.  State,  33  Ga.  4; 

erroneoos  result,  see  Mitchell  t^.  State,  Haiman  o.  State,  39  Ga.  708 ;  Adams 

60  Ala.  26.  v.    People,    109    111.    444 ;     SUte    v. 

'  Com.  V.  Green,  17  Mass.  515 ;  Com.  Blare,  69  Mo.  317  ;  State  v.  Williams, 

V.  Bdgerlj,  10  Allen,  184 ;   People  v.  3  Heisk.  76 ;    People  o.  Ah  Who,  49 

White,  14  Wend.  Ill ;  Garter  v.  People,  Gal.  32 ;  WUliams  v.  State,  4  Tex.  Ap. 

2  Hill  (N.  T.),  317 ;  People  v.  Restell,  265  ;  Gallaher  <;.  State,  17  Fla»  370. 

3  Hill  (N.  Y.)»  289 ;  People  v.  Spooner,  Infra,  §§  804,  877. 

1   Denio,    343 ;    People   v.    MoGee,    1  <  Horford  v.  Wilson,  1  Tannt.  12 ; 

Denio,  21 ;  Stokes  v.  People,  53  N.  T.  Doe  v.  Tjrler,  6  Bingham,  561  ;  Prince 

164 ;  Gom.  v.  Parr,  5  Watts  &  S.  345  ;  o.  Shepherd,  9   Pick.   176  ;    Stiles  v. 

Lntrell  o.  State,  85  Tenn.  232 ;    Peo-  Tilford,  10  Wend.  338. 

pie  V,  Daylej,   59  Gal.  600 ;    People  *  Edwards  v.  Evans,  3  Bast,  451 ; 

0.   McNutt,   64  Gal.   116 ;    Maines   v.  Fitch  v.  Ghapman,  10  Gonn.  8. 

State,  23  Tex.  Ap.  468 ;  Montgomery  v.  <  Rntsen  v.  Farr,  5  Ner.  &  Man. 

SUte,  Ibid.  650.  617  ;   S.  P.,  People  v.  Greenwall,  108 

When  material  illegal  evidence  has  N.  Y.  296 ;  State  v,  Stroble,  71  Iowa, 

been  admitted,  this  can  onlj  be  cared  11 ;  State  o.  MoGahill,  72  Iowa,  111 ; 

bj  the  jadge  distinctly  withdrawing  Somerville  v.  State,  6  Tex.  Ap.  433. 
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§  802.]  PLBADING  AND  PBACTICS.  [OHAP.  XYIII. 

reception  of  this  evidence  could  have  made  no  difference ;  yon  should 
have  taken  care  not  to  put  in  bad  evidence.  The  alleged  unimport- 
ance of  a  piece  of  evidence  improperly  rejected  or  admitted  is  no 
ground  for  refusing  to  send  a  case  down  for  a  new  trial."^ 

§  802.  In  criminal  cases,  however,  courts  will  rarely  presume 
XJsuaUy  that  the  particular  evidence  which  was  wrongfully  ad- 
not  prX*^^  mitted  could,  if  material,  have  had  no  influence  on  the 
same  that  deliberations  of  the  jury.*  Where,  however,  the  ex- 
dence  had  ccptant  does  not  make  it  appear  that  he  was,  or  might 
no  effect.  ^^^^  been,  prejudiced  by  the  admission  of  the  evidence 
excepted  to,  a  new  trial  will  not  usually  be  granted.* 

1  Ibid.  618.  617;   Eyans  v.   State,  44  Miss.  762; 

'  In  Bngland,  howeyer,  by  the  pres-  Ganard  v.  State.  50  Miss.  147 ;  Boon  r. 

ent  praotioe,  if  there  is  anj  illegal  evi-  State,  42  Tex.  237  ;   Brans  v.  State,  13 

denoe  admitted,  the  oonriotion  is  bad,  Tex.  Ap.  225  ;  Terr.  v.  Gaj,  2  Dak.  125  ; 

notwithstanding    there    was    enoagh  thoagh  see  Com.  v.  McQowan,  2  Pars. 

legal  evidence  admitted  to  sustain  the  347,  where  it  is  said  that  after  a  oonrt 

conviction.     R.  v.  Gibson,  18  Q.  B.  D.  has  rejected  competent  and  material  tes- 

542,  hy  all  the  judges,  in  which  it  was  timony  offered  bj  a  defendant  charged 

said  bj  Sutton,  J.,  that  the  last  para-  with  an  infamous  crime,  the  court  will 

graph  in  the  report  in  R.  v.  Ball,  R.  &  not  refuse  relief  on    the  assumption 

R.  132,  was  introduced  bj  the  reporter  that  the  rejected  evidence  would  not 

without  authority.     The  illegal  evi-  have  availed  the  accused,  if  it  had 

dence  in  this  case  was  not  at  the  time  been  received.    Per  King,   P.  J.     To 

of  its  admission  objected  to  by  defen-  the  same  effect  may  be  cited  State  e. 

dant's  counsel.  Meader,  54  Vt.  126 ;   DePhne  v.  State, 

>  R.  V.  Teal,  11  East,  307 ;   U.  S.  v.  44  Ala.  32;   Peek  v.  State,  2  Humph. 

Jones,  32  Fed.  Rep.  569 ;    Ck)m.  v.  Bos-  78  ;  Stokes  r.  SUte,  4  Baxt.  47 ;  State 

Worth,  22  Pick.  3»7 ;  Com.  v.  Sumner,  v.  Turner,   6  Baxt.  201 ;  U.  S.  v.  De 

124  Mass.  321 ;   Stephens  v.  People,  4  Qnilfeldt,  11  Rep.  455  ;  2  Cr.  Law  Mag. 

Park.  C.  R.  396 ;  S.  C,  19  N.  Y.  549 ;  214,  where  this  is  said  to  be  the  rale 

People  V,  Gonzales,  35  N.  Y.  49 ;  Hunter  in  Tennessee.    But  see  Links  v.  State, 

V.  SUte,  40  N.  J.  L.  495  ;  Com.  v.  Eberle,  13  Lea,  70. 

3  Serg.  &  R.  14  ;   Com.  v,  Gallagher,  4  Where  a  witness,  called  for  the  de- 

Penn.  Law  Jour.  516 ;  2  Clark,  297 ;  fence,  was  so  much  intoxicated  at  the 

Tarbox  v.  State,  38  Ohio  St.  581 ;  Powers  time  as  to  be  incapable  of  comprehend- 

V.  State,  87  Ind.  144  ;  State  v.  Kinney,  ing  the  obligation  of  an  oath,  and  the 

26  W.  Va.  141 ;  State  v.  Yates,  21  W.  court  refused  to  permit  him  to  testify, 

Ya.  761 ;  State  v.  Spaulding,  34  Minn,  but  told  the  prisoner  that  he  might  re- 

361 ;  Bird  i;.  State,  14  Ga.  43 ;  Mathis  call  him  afterwards,  but  he  was  not  ao 

V.  State,  33  Ga.  24 ;  Wise  v.  SUte,  2  recalled,  it  was  held  that  thU  was  not 

Kans.  419  ;  Clark  v.  People,  31  111.  479 ;  ground  in  law  for  granting  a  new  trial, 

Jackson  v.  Sharff,  1  Oreg.  246  ;  SUte  v,  the  granting  or  refusing  a  new  trial  in 

Watson,  30  Kans.  281 ;  People  v.  Owens,  such  case  being  in  the  discretion  of  the 

79  Mo.  619 ;  Lynes  v.  State,  36  Miss,  judge.    SUte  v.  Underwood,  6  Ired.  96. 
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OHAP.  XVIII.]  NBW   T&IAL.  [§  804. 

§  803.  The  illegal  reception  of  evidence  is  no  ground  for  re- 
vision when  the  evidence  was  subsequently  ruled  out,  ^ 

-    ,      .  -.  ,         ,.  1  .    1      «       1  when  erro- 

and  the  jury  directed  to  disregard  it.^    So  the  converse   neoos 
is  true,  that  a  new  trial  will  not  be  granted  on  account  wtQdfdf  m> 
of  the  exclusion  of  particular  evidence,  when  the  objec-  Jew^Sia^^'^ 
tion  to  such  evidence  is  withdrawn  afiber  its  exclusion, 
and  the  defendant  has  had  an  opportunity  to  offer  it.' 

§  804.  Except  under  extraordinary  circumstances  of  surprise,' 
a  verdict  will  not  be  set  aside  because  improper  evi-  objection 
dence  was  admitted,  if  no  objection  to  its  admission  was  to  avail, 
made  on  trial.^     And  where  a  party  neglects,  at  the   been  made 
proper  time,  to  state  for  what  purpose  particular  evidence   *^  *^™®" 
is  offered,  and  it  is  rejected  for  irrelevancy,  he  cannot  afterwards 
obtain  a  new  trial  by  showing  that  it  might  have  been  applied  to  a 
point  material  to  the  issue.'    So  when  there  is  a  special  objection 
to  the  admission  of  testimony,  which  objection  could  be  obviated  if 
mentioned  at  the  trial,  a  party  cannot  keep  such  objection  back  at 
the  trial,  and  then,  when  the  mistake  becomes  one  which  it  will  be 
too  late  to  remedy,  use  it  in  error  under  a  general  exception  to  the 
admissibility  of  such  evidence.'    Nor  can  a  party  who  waives 

Snpra,   §   566 ;    Whart.     Crim.     Et.  *  See  supra,  §  796.    Infra,  §§  810, 

§  384  a.     See  SUte  v.  Meader,  54  Vt.  881 ;  Walker  v.  SUte,  39  Ark.  221. 

126,  651,  where  it  was  held  that  it  must  *  Com.  v.  Sullivan,  13  Pkila.  410; 

appear  in  such  cases  that  no  injury  was  Evans  v.  State,  33  Ga.  4 ;   Haiman  v. 

wrought  to  the  defendant.  Moses,  39  Ga.  708  ;  Stote  v.  Williams, 

A  new  trial  was  granted  where  proof  3  fleisk.  376 ;   People  v.  Ck>llins,  48 

of  the  violent  temper  of  the  prisoner,  Cal.  277 ;   People  v.  Ah  Ton,  53  Cal. 

who  was  charged  with  homicide,  was  741 ;  Robinson  v.  State,  33  Ark.  180 ; 

introduced  bj  the  government,  where  Daffln  v.  State,  11  Tex.  Ap.  46.     Infra, 

it  had  not  been  put  in  issue  bj  him.  §  878.      As  to   surprises,   see  §  884. 

SUte  V.  Merill,  2  Dev.  269.  That  a  defendant  may  agree  that  the 

1  State    r.  Lawrence,   57  Me.   574 ;  testimony  of  a  witness  for  the  proseou- 

Com.  V.  Johnson,  137  Mass.  562 ;  Mimms  tion  may  be  read  in  his  absence,  see 

o.  State,  16  Ohio  St.  221.    See  Marx  v.  State  v.  Fooks,    65  Iowa,  452.     See 

People,  63  Barb.  618.    That  it  is  the  supra,  §§  70,  351,  759. 

duty  of  the  court  so  to  direct,  see  State  *  State  v.  Wadsworth,  30  Conn.  56 ; 

V.  Brantley,  84  N.   C.  766.     Supra,  State  v.  Neville,  6  Jonea  (N.  C),  423 ; 

$  564.  Barksdale  v.  Toomer,  2  Bailey,   180. 

>  SUte  V.  MoCurry,  63  N.  C.  33.    See  Supra,  §§  564  et  aeq. 

Stephens  v.  People,  19  N.  T.  549 ;  Peo-  •  Height  v.  People,   50  N.  Y.  392 ; 

pie  p.  Henderson,  28  Cal.  468;  Hilliard  Bishop  v.  SUU,  9  Ga.  121.     Supra, 

on  New  Trials  (1873),  48.  §§  564  et  seg. 
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§  806.]  PLEADINa   AND  PRACTICB.  [CHAP.  XYHI. 

objection  to  a  deposition  be  admitted  to  subseqaently  object  to  its 
reception.* 

A  court,  on  its  own  motion,  may  refuse  to  admit  evidence  plainly 
irrelevant,  though  agreed  to  on  both  sides.' 

« 

8.   Verdict  against  laiw. 

§  805.  Wherever  and  as  often  as  the  finding  of  a  jury  is  in  point 

of  law  against  the  charge  of  the  court,  a  due  regard  to 

bound  to      public  justice  requires  that  the  verdict  should  be  set 

receive  law   aside.     On  this  principle,  it  is  true,  the  doctrine  of  au- 

from  court.  r  r     7  ^  7 

trefots  acquit  grafts  an  important  exception,  but  this 
exception  arises,  not  from  the  doctrine  sometimes  broached  that  the 
jury  are  the  judges  of  law  in  criminal  cases,  but  from  the  funda- 
mental policy  of  the  common  law,  which  forbids  a  man  when  once 
acquitted  to  be  put  on  a  second  trial  for  the  same  offence.  When 
a  case  is  on  trial,  the  great  weight  of  authority  now  is  that  the  jury 
are  to  receive  as  binding  the  law  laid  down  by  the  court ;  and  after 
a  conviction  it  is  hardly  doubted  in  any  quarter  that  if  the  verdict 
be  against  instruction  it  will  be  set  aside,'  unless  it  should  appear 
that  the  instruction  in  question  was  erroneous  in  law.* 

§  806.  For  some  time  after  the  adoption  of  the  federal  Constitu- 
Eariierdoc-  *^^°>  *  Contrary  doctrine,  it  is  true,  was  generally  re- 
'^"^^^tto^  ceived.  In  many  of  the  States,  the  arbitrary  temper  of 
the  con-  the  colonial  judges,  holding  office  directly  from  the 
^"^'  crown,  had  made  the  independence  of  the  jury  in  law  as 

well  as  in  fact  of  much  political  importance.  Thus,  John  Adams, 
in  his  Diary  for  February  12, 1771,*  in  a  passage  which  is  probably 
either  an  extract  from  or  memorandum  of  a  speech  before  the  colo- 

1  People  V,  Murray,  52  Mioh.  288;  Marah.  150;  Carter  v.  State,  48  Qa.  43 ; 

Hancock  v.  State,  14  Tex.  Ap.  392.  Robinson  v.  State,  33  Ark.  180.    As  .to 

'  Durrett  v.  State,  62  Ala.  434.  right  of  oonnsel  to  argne  law  to  Jarj, 

•  U.  S.  V.  Shlve,  1  Bald.  512 ;    U.  S.  see  supra,  §  578.    That  a  momentary 

V.   Battiste,  2  Snmner,  243;  Com.  v.  abeenee  of  the]  ndge  in  an  ante-room  is 

Knapp,  10  Pick.  477 ;  Com.  v.  Porter,  not  ground,    see  Stote  v.  Smith,  49 

10  Met.  286 ;    Carpenter  v.  People,  8  Conn.  376.    As  to  Bnglish  practice, 

Barb.  610;    People  v.  Pine,  2  Barb,  see  R.  v.  Goas,  London  Law   Times, 

571 ;  Dufly  v.  People,  26  N.  Y.  589 ;  Feb.  18,  1882. 

GufTy  V.  Com.,  2  Grant,  66 ;  Darenport  '  Loew  v.  SUte,  60  Wis.  559. 

V.  Com.,  1  Leigh,  588;  Hardy  v.  Stote,  ^  John  Adams's    Life    and  Works, 

7  Mo.  607 ;   Montee  v.  Com.,  3  J.  J.  252. 

668 


CHAP.  XYin.]  NBW   TBIAL.  [§  806. 

nial  legislature,  urges  that  in  the  then  state  of  things  public  policy 
demanded  that  not  only  in  criminal  but  in  cinl  cases  juries  should 
be  at  liberty  to  take  the  law  in  their  own  hands.  It  was  natural, 
therefore,  that  the  early  judges,  both  of  the  federal  and  state  courts, 
should  have  continued  for  some  time  to  assert  a  doctrine  which, 
before  the  Revolution,  they  had  found  so  necessary  for  protection 
against  oppression  and  persecution.  To  this  may  be  added  that  the 
federal  Supreme  Court  in  particular,  for  reasons  elsewhere  more 
fully  given,  was  unwilling  to  assert  any  prerogative  which  might 
draw  odium  on  itself,  or  expose  the  new  Constitution  to  any  addi- 
tional shock.^  Hence  it  was  that  Judge  Chase  not  only  broadly 
denied  that  the  courts  had  any  power  to  pronounce  on  the  unconstitu- 
tionality of  statutes,  but  over  and  over  again  declared  that  the  Su- 
preme Court  was  to  be  treated  as  possessed  only  of  such  powers  as 
the  legislature  might  from  time  to  time  impart  to  it.  At  the  very 
time  that  this  eminent  but  arbitrary  judge  was  keeping  the  bar  in 
an  uproar  by  his  assaults  on  counsel  and  witnesses,  he  was  prompt 
in  conceding  to  the  jury  as  good  a  right  to  judge  of  the  law  as  he 
had  himself.  Thus  in  Fries's  case  he  said,  ^^  The  jury  are  to  decide 
on  the  present  and  in  all  criminal  cases  both  the  law  and  the  facts, 
on  their  consideration  of  the  whole  case."  ^^  If,  on  consideration  of 
the  whole  matter,  law  (m  well  a%  fact^  you  are  convinced  that  the 
prisoner  is  guilty,  etc.,  you  will  find  him  guilty."  No  better  illus- 
tration of  Judge  Chase's  character  can  be  found  than  in  the  fact  that, 
in  the  very  case  where  he  thus  recognized  the  power  of  the  jury 
over  the  law,  he  succeeded,  by  stopping  counsel  when  they  under- 
took to  dispute  the  law  he  laid  down,  in  raising  a  turmoil  which 
ended  in  his  own  impeachment.' 

1  As  to  the  tendenoj  of  the  older  erallj  hear  the  ooansel  at  large  on  the 

Judges  to  mix  in  polities,  and  its  bad  law,  and  thej  are  permitted  to  address 

effects,  see  Wharton's   State   Trials,  the  Jnry  on  the  law  and  on  the  fact, 

preliminary  notes,  46-48.  after  whioh  the  ooansel  for  the  State 

■  That  Judge  Chase  was  not  peculiar  concludes;  the  court  then  states  the 

in  his  views,  appears  firom  the  testl*  evidenoe  to  the  jurj,  and  their  opinion 

mony  taken  during  his  impeachment,  of  the  law,  but  leaves  the  decision  of 

Thus,  Mr.  Edward  Tilghman,  a  lawyer  both  law  and  fact  to  the  jury."  Chase's 

not  only  of  great  eminence,  but  of  po-  Trial,  143.    See  supra,  §  578.    To  the 

litioal  sympathies  whioh  would  have  same  eflieot,  also,  is  Mr.  Hay's  evidence 

kept  him  from  any  ultra  democratic  as  to  the  state  of  practice  at  the  time 

tendencies,  testified :   *'  The  court  gen-  in  Virginia.    Ibid.  175. 
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§  807.  But  it  was  not  long  before  it  was  found  necessary,  if  not 
Early  entirely  to  abandon  the  rale,  at  least  practically  to  ignore 

cases  no  it.  If  juries  have  any  moral  right  to  construe  the  law, 
authorita-  it  becomes  essential  to  know  what  is  the  construction 
^^^^  they  adopt ;  and  the  most  strenuous  advocates  for  the 

abstract  doctrine  soon  confessed  that  the  notions  of  juries,  even  on 
fundamental  questions,  vary  so  much  that  it  was  difficult  to  report, 
much  more  to  systematize  them.  And  yet,  if  it  be  settled  that  a 
jury's  view  of  the  law  of  a  case  is  conclusive,  it  is  vital  to  the  com- 
munity to  know  what  that  view  is.  Take,  for  instance,  the  statutory 
cheats  growing  out  of  the  laws  abolishing  imprisonment  for  debt. 
The  tendency  of  legislation  in  late  years  has  been  to  relieve  a 
debtor  from  imprisonment,  except  in  cases  where  a  wilful  false  pre- 
tence is  the  consideration  for  the  debt,  or  where  there  has  been  a 
subsequent  fraudulent  disposal  of  the  acquired  property.  The  ten- 
dency of  judicial  decision  is  to  construe  these  exceptions  strictly, 
and  to  hold  that,  to  entitle  a  creditor  to  avail  himself  of  them,  he 
must  show  that  he  had  not  the  opportunity  of  detecting  the  false 
pretence  at  the  time,  that  it  related  to  an  alleged  existing  fact,  or 
that  the  property  secreted  was  actually  and  fraudulently  detached 
from  an  honest  and  vigilant  execution.  These  views  are  well  known 
to  the  community ;  they  enter  into  every  contract,  and  are  binding 
upon  the  courts.  But  what  would  a  jury  say  ?  At  one  time  a 
broken  promise  would  be  held  indictable,  and  thus  the  old  days  of 
imprisonment  for  debt  would  be  recalled.  At  another  time  not  even 
frauds  clearly  within  the  statute  would  be  held  indictable,  and  hence 
imprisonment  for  fraud  would  cease  in  toto.  Or  take,  as  another 
illustration,  malicious  mischief  at  common  law,  about  which  even 
among  the  courts  there  is  already  sufficient  diversity  of  opinion. 
Certainly  from  juries,  no  settled  rule  could  be  had  as  to  what  the 
offence  is,  and  if  there  could  be,  no  one  could  undertake  to  classify 
their  decisions.  Or  again,  when  the  question  arises  whether  the 
uncorroborated  evidence  of  an  accomplice  is  enough  to  convict  in  a 
particular  case,  a  question  in  which  the  judiciary  of  almost  each 
State  holds  a  distinct  shade  of  opinion,  where  would  be  the  chances 
of  uniformity  of  adjudication,  if  juries,  acting  on  the  particular  cir- 
cumstances at  hand,  are  to  be  the  arbiters  ? 

§  808.  But  a  practical  illustration  of  such  point  is  found  in  a 
case  to  which  may  be  attributed  the  change  of  sentiment  on  this 
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question  of  the  late  Mr.  Justice  Baldwin,  a  judge  who,  it  is  well 
known,  was  not  disposed  on  light  grounds  to  surrender  any  long- 
cherished  opinions.  On  several  occasions,  in  his  early  judicial 
history,  he  was  unequivocal  in  his  commitment  of  the  whole  law  to 
the  jury ;  and  in  one  instance,  after  counsel  had  directly  appealed 
from  the  qourt  to  the  jury  on  a  legal  point,  he  went  so  far  as  to  say 
that,  in  so  doing,  they  had  but  ^^  acted  in  the  strict  line  of  their 
duty."^  But  when,  some  time  afterwards,  counsel,  profiting  by  this 
encouragement,  undertook  to  open  to  the  jury,  on  an  indictment  for 
counterfeiting  United  States  bank  notes,  the  unconstitutionality  of 
the  bank's  charter,  this  learned  judge  paused.  He  felt  that  how- 
ever legitimate  a  result  of  his  own  reasoning  this  course  was,  if  per- 
mitted, it  would  defeat  all  prosecutions  for  the  particular  offence  on 
trial.  ^'  Should  you  assume  and  exercise  tiiis  power,"  he  said,  in 
language  which  applies  with  equal  force  to  all  questions  of  law 
whatever,  ^'  your  opinion  does  not  become  a  supreme  law,  no  one  is 
bound  by  it,  other  juries  will  decide  for  themselves,  and  you  could 
not  expect  that  courts  would  look  to  your  verdict  for  the  construc- 
tion of  the  Constitution,  as  to  the  acts  of  the  legislative  or  judicial 
departments  of  the  government ;  nor  that  you  have  the  power  of 
declaring  what  the  law  is,  what  acts  are  criminal,  what  are  innocent, 
as  a  rule  of  action  for  your  fellow-citizens  or  for  the  court.  If  one 
jury  exercises  this  power,  we  are  without  a  constitution  or  laws. 
Ohe  jury  has  the  same  power  as  another ;  you  cannot  bind  those 
who  may. take  your  places ;  what  you  declare  constitutional  to-day, 
another  jury  may  declare  unconstitutional  to-morrow.  We  shall 
cease  to  have  a  government  of  law,  when  what  is  the  law  depends 
on  the  arbitrary  and  fluctuating  opinions  of  judges  and  jurors,  in- 
stead of  the  standard  of  the  Constitution,  expounded  by  the  tribunal 
to  which  has  been  referred  all  cases  arising  under  the  Constitution, 
laws,  and  treaties  of  the  United  States."' 

1  U.  S.  V.  Wilson,  1  Bald.  99.  amined  in  greater  detail  in  an  article 

*  Supra,  §  573;  U.  8.  v.  Shive,  1  in  the  Soatliem  Law  Review  for  Angast- 

Baldwin,  512.    To  same  effect  maj  be  September,  1877,  reprinted  in  1  Grim, 

cited  U.  S.  p.  Rilej,  5  Blatch.  C.  C.  Law  Mag.  51  et  aeq.    An  essaj,  on  the 

204 ;  U.  S.  9.  Oreathooae,  4  Sawyer,  same  topic,  bj  Chief  Jastice  Wade,  of 

457.    Compare    2   Cnrtia's    Life    and  Montana,  will  be  foand  in  3  Grim.  Law 

Works,  176.  Mag.  484. 
The  qaeation  in  the  text  I  have  ex- 
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§  809.  But  in  practice,  however  speciously  the  doctrine  may  be 
asserted,  it  is,  except  so  far  as  it  may  sometimes  lead  a  jury  to 
acquit  in  a  case  where  the  facts  demand  a  conviction,  practically 
repudiated,  and  since  its  only  operation  now  is  mischievous, 
it  is  time  it  should  be  rejected  in  theory  as  well  as  reality.  For, 
independently  of  the  reasons  already  mentioned,  an  attempt  to 
carry  it  out  in  practice  would  involve  a  trial  in  endless  absurdity. 
Thus,  for  instance,  what  questions  of  law  are  of  more  vital  interest 
to  a  prisoner  on  trial  than  those  of  the  admissibility  of  dying  decla- 
rations, or  of  confessions  ?  If  the  jury  are  to  judge  of  the  law, 
what  grosser  invasions  of  their  rights,  and  those  of  the  prisoner 
CQuId  be,  than  to  take  from  the  jury  the  decision  of  questions  thus 
distinctly  within  their  province,  and  which,  so  far  from  being  col- 
lateral to,  as  has  been  urged,  are  in  most  instances  direct  to,  the 
matter  of  guilt  ?  And  yet  there  is  no  judge  sitting  with  a  jury  on 
the  trial  of  a  criminal  case,  ^ho  does  not  take  to  himself  alone  the 
hearing  of  the  preliminary  evidence  as  to  whether  the  declarations 
were  uttered  under  a  consciousness  of  approaching  dissolution,  or 
whether  the  confession  was  extorted  by  duress  or  solicitation.  The 
line  of  authority  here  and  in  England  is  unbroken,  that  in  such  and 
in  kindred  cases  the  court  alone  is  to  determine.^  But  if  such  be 
the  law,  as  a  matter  of  principle  the  jury  have  no  more  moral  right 
to  convict  or  acquit  a  man  against  the  charge  of  the  court  that  such 
evidence  was  to  be  stricken  out,  if  improvidently  let  in,  than  they 
would  to  convict  or  acquit  him  on  the  evidence  if  actually  excluded. 
And  this  view  is  strengthened  by  the  fact,  that  in  England  and  this 
country  the  statutory  or  constitutional  provisions  giving  juries  the 
power  of  determining  as  to  whether  a  written  document  is  unlawful  or 
not  go  no  further  than  the  particular  instance  of  indictment  for  libel. 

§  810.  The  conclusion  we  must  therefore  accept  is  that  the  jury 

Ju  are  at  ^^^  ^^  ''^^^  ^^^  judges  of  law  in  criminal  than  in  civil 
common  cases,  with  the  qualification  that,  owing  to  the  peculiar 
lodges  of  doctrine  of  autrrf<n$  acquit j  a  criminal  acquittal  cannot 
be  overhauled  by  the  court.'  In  the  federal  courts  such 
is  now  the  established  rule.' 

1  See  Whart.  Crim.  Et.  §§  297,  523  •  U.  S.  v.  Fenwick,  4  Cranch  C.  C. 

et  seq,  675  ;  Stettiniiu  v,  U.  S.,  5  Cranch  C. 

*  As  to  law  of  autrefois  aequitf  Bee  C.  573 ;  U.  8.  v,  Battisie,  2  Snmoer, 

Bupra,  §§  435  etssq.  243 ;  U.  8.  v.  Iforrie,  1  Cart.  C.  C.  43. 
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Independently  of  the  federal  courts,  whioh  have  been  already 

See,  as  to  same  case,  2  Cnrtis's  Life  and  of  the  oonrt  upon  matters  of  law.    And 

Works,  176 ;  U.  S.  v,  RUej,  5  Blatch.  it  is  the  duty  of  the  Jnrj  to  receive  the 

204 ;  U.  S.  V,  GreathoQse,  4  Sawyer,  law  from  the  coart,  and  to  conform 

457 ;  2  Abbott  U.  S.    364 ;    U.  S.  v.  their  Judgment  and  decision  to  snch 

Keller,  19  Fed.  Rep.  633.  Instructions  as  far  as  they  understand 

To  the  same  effect  is  the  reply  of  the  them,  in  applying  the  law  to  the  facts 

late  Judge  Thompson,  while  presiding  to  be  found  by  them ;    and  it  is  not 

in  the  United  States  Circuit  Court,  in  within  the  legitimate  province  of  the 

the  city  of  New  York,  on  the  trial  of  a  jury  to  revise,   reconsider,  or  decide, 

criminal  case,  when  requested  by  one  contrary  to  such  opinion  or  direction 

of  the  counsel  to  charge  the  jury  that  of  the  court  in  matter  of  law.    To  this 

they  were  judges  both  of  the  law  and  duty  jurors   are   bound    by  a  strong 

the  fact.    His  answer  was :  ''Isha'n't;  social   and  moral  obligation,  enforced 

they  ain't."  by  the  sanction  of  an  oath,  to  the  same 

Equally  emphatic  was  the  direction  extent,  and  in  the  same  manner,  as 
of  Mr.  Justice  Hunt,  on  the  trial  of  they  are  conscientiously  bound  to  de- 
Miss  Anthony,  in  1873.  U.  S.  v.  An-  cide  on  all  questions  of  fact  according 
thony,  11  Blatch.  200.     Infra,  §  812.  to  the  evidence."    See  Com.  v.  Anthes, 

On  this  principle  can  be  sustained  6  Gray,  185.    It  seems,  however,  that 

the  action  of  Judge  Curtis,  and  that  of  the  same  court  will  not  prevent  conn- 

Judge  Grier  and  Judge  Kane,  in  Phila-  sel  addressing  the  jury  on  the  law. 

delphia,  in  prosecutions  where  they  Com.  v.  Porter,  10  Met.  (Mass.)  286. 

held  that  it  was  a  good  cause  of  ohal-  See  Com.  r.  White,  Ibid.  14. 

lenge  that  a  juryman  differed  from  the  In  Massachusetts  the  following  stat- 

court  in  his  view  of  the  constitution-  ute  was  subsequently  passed  :— 

ality  of  the  statute  on  which  the  pros-  In  all  trials  for  criminal  offences,  it 

ecution  rested.    Certainly,  if  the  jury  shall  be  the  duty  of  the  jury  to  try, 

were  the  judges  of  the  law,  this  would  according    to    established    forms   and 

have  been  as  arbitrary  an  act  as  was  principles  of  law,  all  causes  which  shall 

that  of  James  II.,  who  polled  the  Court  be  committed  to  them,  and  after  hav- 

of  King's  Bench  as  to  the  dispensing  ing  received  the   instructions   of  the 

power,  and  dismissed  the  judges  who  court,  to  decide  at  their  discretion,  by 

refused  beforehand   to  pledge   them-  a  general  verdict,  both  the  fact  and  the 

selves  to  hold  the  prerogative  constitu-  law  involved  in  the  Issue,  or  to  find  a 

tional.    On  the  assumption  that  the  special  verdict  at  their  election  ;  but  it 

jury  are  judges  of  the  law  as  well  as  shall  be  the  duty  of  the  coart  to  su- 

the  court,  there  is  no  more  reason,  a  perintend  the  course  of  the  trials,  to 

priorif  that  the  court  should  set  aside  a  decide  upon  the  admission  and  rejec- 

juror,  than  that  the  jury  should  set  tion  of  evidence,  and  upon   all  ques- 

aside  the  judge.    See  supra,  §  666.  tions  of  law  raised  during  the  trials, 

*'  It  is  the  duty  of  the  court,"  said  and  upon  all  collateral  and  incidental 

Chief  Justice  Shaw,  of  Massachusetts,  proceedings,  and  also  to  charge   the 

in  1845,  **to  instract  the  jury  on  all  jury,  and  to  allow  bills  of  exception  ; 

questions  of  law  which  appear  to  arise  and  the  court  Inay  grant  a  new  trial  in 

in  the  cause,  and  also  upon  all  ques-  cases  of  conviction.    Supplement    to 

tions  pertinent  to  the  issue,  upon  which  Rev.  Stat.  1855,  o.  153. 

either  party  may  request  the  direction  Under  this  act  it  was  held  that  the 
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noticed,  it  may  now  be  considered   that  the   courts  of  Maine,^ 

jury  have  no  rightftil  power  to  deter-  exception,  and  maj  grant  a  new  trial 

mine  qnestions  of  law  involved  in  the  in  oases  of  conviction.    By  8haw,  C. 

issue  against  the  instructions  of  the  J.,  Metcalf,  Bigelow,  and  Merrick,  JJ.; 

court.     Com.  i;.  Anthes,  C  Gray,  185  —  contra,  Dewey  and  Thomas,  JJ.    Com. 

Dewey  and  Thomas,  JJ.,  dissenting,  v,  Anthes,  5  Gray,  185  ;  8.  P.,  Com.  v. 

See  Com.  v.  Rock,  10  Gray,  4.  Rock,  10  Gray,  4. 

It  was  also  held  that  the  legislature  -     It  has  also  been  ruled  that  a  refusal 

cannot,  consistently  with  the  Constitu-  of  the  presiding  judge  to  allow  the 

tion  of  the  Commonwealth,  confer  on  defendant's  counsel  in  a  criminal  case 

the  jury,  in  criminal  trials,  the  right-  to  read  to  the  jury  the  whole  of  the 

ful  power  to  determine  questions  of  statute,  upon  one  section  of  which  the 

law  involved  in  the  issue,  against  the  prosecution  is  founded,  is  no  ground  of 

instructions  of  the  court,  even  by  a  exception,  if  he  is  allowed  to  read  all 

statute  which  also  provides  that  the  those  parts  which  he  contends  affect 

jury  shall  try  the  cases  according  to  the  construction  of  that  section,  and 

established  forms  and    principles    of  to   comment   to   the  jury  upon    the 

law,  and  that  the  court  shall  super-  whole  of  the  statute.    Com.  v.  Austin, 

intend  the  course  of  the  trials,  decide  7  Gray,  51. 

upon  th0  admission  and  rejection  of  In    Connecticut,   a  statute    making 
evidence,  and  upon  all  questions  of  juries  judges  of  the  law  does  not  re- 
law  raised  during  the  trials,  and  upon  lieve  them,  it  is  said,  from  the  duty  of 
collateral  and  incidental  proceedings,  obeying   the    law  as    it  actually  is. 
and  charge  the  jury,  and  allow  bills  of  State  v,  Buckley,  40  Conn.  246.     And 

I 

1  Bute  p.  Wright,  53  Me;  336.  5  Gray,  185  ;  Rhode  Island,  in  Dorr's 

In  this  case,  Appleton,  C.  J.,  in  the  Trial,  121 ;    New  York,  in  People  v. 

course  of  his  opinion,  said :—  Pine,  2  Barb.  566 ;  Carpenter  v.  Peo- 

The  question  seems  never  to  have  pie,  8  Barb.  610 ;  Stafford  v.  People,  | 

been    directly    before    the     Supreme  1  Parker,  474;    Duffy  v.   People,  26 

Court  of  the  United  States  sitting  in  N.  Y.  (Smith),  588 ;  Pennsylvania,  in 

banc ;  but  several  of  the  judges  of  that  Penn.  v.  Bell,  Addison,  160 ;  2  Whart. 

court,  namely,    Baldwin,    Thompson,  Crim.  Law,  §  3106  ;  Virginia,  in  Dav- 

Story,  and  Curtis,  as  we  have  already  enport  v.  Com.,  I  Leigh,  588 ;   Com.  r. 

seen,   have   emphatically   denied  the  Garth,  3  Leigh,  761 ;  Howel  v.  Com., 

right  of  the  jury  to  decide  the  law  in  5  Grat.  664;  North  Carolina,  in  State 

any  case,  civil  or  criminal ;   and  we  v.  Peace,  1  Jones  (Law),  251 ;  Ohio, 

cannot  doubt  that  such  will  be  the  de-  in  Montgomery  v.  State,  11  Ohio,  424 ; 

cision  of  the  full  court  if  the  question  Robbins  v.  State,  8  Ohio  St.  R.  (N.  S.) 

ever  comes  before  them.  131 ;    Kentucky,   in  Montee  v.  Com., 

<*The  following  States  unite  in  the  3  J.   J.    Marsh.    150;   Com.   v.  Van 

doctrine   that  it  is  the  duty  of  the  Tuyl,  1  Mete.  (Ky.)  1;    Alabama,  in 

jury  to  be  governed  by  the  law  as  it  Pierson  v.  State,  12  Ala.  153 ;    Batre 

is  laid  down  by  the  court :  N.  Hamp-  v.  State,    18   Ala.   119 ;    Missouri,  in 

shire,   in    Pierce  v.   State,   13  N.   H.  Hardy  v.   SUte,   7  Mo.   607;    Missis- 

536  ;  Massachusetts,  in  Com.  v,  Por-  sippi,  in  Williams  9.  State,  32  Miss, 

ter,   10  Met.   263 ;    Com.    v.  Anthes,  (3  George),  389 ;  Arkansas,  in  Pleas- 
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New  Hampshire,'  Massachusetts,'  Rhode  Island,'  New  York,'  Yir- 

in  State  v.  Tliomas,  47  Codd.  546,  it  How.  Pr.  196 ;  contra^  People  v.  Thaj- 

was  held  that  it  was  not  error  for  the  ers,  Ibid.  595  ;  People  v.  Videto,  Ibid, 

court  to  tell  the  Jury  that  it  was  ab-  603.    See,  to  the  same  eflfeot,  a  valua- 

surd  for  them  to  hold  an  act  nnoonsti-  ble  article  in  5  Best.  Law  Rep.  N.  S.  2 

tutional  which  had  been  snstained  hy  (May,  1852). 

theoonrt.  In  Pennsylvania,  though  till  1879 

In  New  York,  though  before  the  re-  there  was  no  reported  decision  on  the 

cent  Constitution  the  inclination  was  express  point  from  the  Supreme  Court 

otherwise,   the  same  view   has    been  in  banc,  it  has  not  been  usual  to  leave 

solemnly  held  in  more  than  one  case  to  the  jury  the  law  to  decide.    A  very 

of  recent  date.    Bennett  v.  People,  49  strong  leaning  to  the  contrary  is  shown 

N.  Y.  141 ;  cited  infra,  §  812 ;  People  by  Gibson,  C.  J.,  in  closing  a  charge  in 

V.   Pine,    2  Barb.   566  —  Barculo,  J.  a  capital  case :  *'  If  the  evidence  on 

See  Carpenter  v.  People,  8  Barb.  610 ;  these  points  fail  the  prisoner,  the  con- 

DuiTy  V,  People,  26  N.  Y.  588.    Com-  elusion  of  his  guilt  will  be  irresistible, 

pare  People  v.  Finnegan,  1  Park.  C.  and  it  will  be  your  duty  to  draw  it." 

R.  147 ;  1  Park.  C.  R.  453 ;  S.  C,  26  Com.  v.  Harman,  4  Barr,  269.    The 

ant  V.  State ;  8  Eng.  (13  Ark.)  360 ;  nett ;    and  in  a  later  case  (State  v, 

Texas,  in  Nels  o.  SUte,  2  Texas,  280 ;  McDonnell,  32  Vt.  523),  the  presiding 

Tennessee,  in    MoQowan    v.  State,  9  Judge  declared  to  the  jury  that  to  him 

Yerger,  184.  Buoh  a  doctrine  was  '  most  absurd  and 

'*In  Indiana  the  deoisions  are  in-  nonsensical,'  and  the  full  court  held 
fluenced  by  local  legislation,  and  are  the  remark  unexceptionable, 
therefore  unimportant.  There  are,  ''In  Maine,  in  State  v.  Snow,  18 
however,  two  well-considered  deci-  Me.  346,  the  court  seems  to  have  taken 
sious  in  that  State  in  which  the  right  it  for  granted  that  the  law  was  settled 
of  the  jury  to  determine  the  law  is  in  favor  of  the  right  of  the  jury  to  de- 
denied.  2  Black.  156 ;  2  Carter,  617 ;  termine  the  law  in  criminal  cases,  and 
contra,  4  Black,  150,  247 ;  10  Ind.  gave  the  question  apparently  very  lit- 
503.  State  v.  Holder,  5  Geo.  441,  and  tie  consideration.  Two  cases  only  are 
some  other  cases  in  that  State  (Geor-  cited.  One  of  them  (Croswell's  case, 
gia),  have  been  supposed  by  some  to  3  Johns.  Cases,  337)  establishes  no 
be  in  favor  of  the  doctrine.  But  such  doctrine ;  and  the  other  (Com.  v, 
this  is  an  error.  In  that  State  the  Knapp,  10  Pick.  497)  has  been  em- 
subject  19  regulated  by  express  statu-  phatically  overruled  by  the  same  court 
tory  law,  and  their  decisions  have  no  which  made  the  decision.** 
bearing  upon  the  question  as  a  com-  ^  Pierce  v.  State,  13  N.  H.  536. 
mon  law  right.  *  Com.    v.    Porter,     10    Met.    286 ; 

**  In  Vermont,  in  State  v,  Croteau,  Com.  v.  White,  Ibid.  14 ;  Com.  v.  Ab- 

23  Vt.  14,  a  majority  of  the  court  held  bott,  13  Met.  120 ;  though  now  mod- 

that,  in  criminal  cases,  the  jury  are  ified  by  statute  given  in  a  prior  note 

judges  of  the  law  as  well  as  the  facts,  to  this  section. 

but  the  doctrine  was  resisted  in  a  very  *  Dorr's  Trial,  121 ;  7  Host.  L.  R.  347. 

able  dissenting  opinion  by  Judge  Ben-  *  See  cases  given  above. 
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ginia,'  North  Carolina,'  Ohio,'  Eeutocky,^  Michigan/  Alabama/ 

same  position  was  taken  by  Rogers,  J.,  son,  96  Penn.  St.  603),  where  the  So- 

in  Com.  v.  Sherry,  reported  in  Appen-  preme  Coart  say:    *'  The  ooort  below 

dix  to  Wharton  on  Homicide.  had  an  undoubted  right  to  instruct 

Not  varying  much  from  this  is  the  the  jury  as  to  the  law,  and  to  warn 

language  of  Sergeant,  J.,  in  a  charge  them,   as    they  did,   against   finding 

in  a  case  of  misdemeanor : ''The  point,  contrary  to  iU     This  is  very  dilTer- 

if  you  believe  the  cTidenoe  on  both  ent  from  telling  them  that  they  must 

sides,  is  one  of  law,  on  which  it  is  your  find  the  defendant  guilty,  urhieh  is  what 

duty  to  receive  the  instructions  of  the  ia  mtant  by  a  hmding  instruetum  w  a  cnm- 

eduTi.     If  you  believe  the  evidence  in  inal  com."    This  may  be  oonsiderad  as 

the  whole  case,  you  must  find  the  de-  virtually  recalling  the  points  in  whieh 

fendant  guilty."    Ck>m.  v,  Yansickle,  the  opinion  on  Kane  v.   Com.  dilfers 

Brightly  R.  73.     Infra,  §  812.  from  prior  opinions  in  the  same  oourt. 

In  1879,  however,  in  Kane  v.  Com.,  See  Johnston  o.  Com.,  85  Penn.  St.  54 ; 

89  Penn.  St.  622,  Ch.  Just.  Sharswood,  cited  supra,  §  798;  1  Crim.  Law  Mag. 

speaking  for    the   court,  declared   it  242. 

error  for  a  Judge  to  say  to  the  Jury,  In  Virginia,  not  only  is  it  held  that 

**  The  law  is  for  the  court,  and  yon  the  Jury  has  no  right  to  take  the  law 

will  be  governed  by  it,  or  you  will  not,  except  trom  the  oourt,  but  it  has  been 

as  you  have  sworn  to  do,  try  the  case  ruled  expressly,  that  counsel  will  not 

by  the  law  and  by  the   evidence."  be  permitted  to  address  an  argument 

"The    distinction,"    says    Ch.    Just,  on  the  law  except  to  the  court.     Dav- 

Sharswood,  ''between  power  and  right,  enport  v.  Com.,  1  Leigh,  688;  Com.  v. 

whatever  may  be  its  valne  in  ethics.  Garth,  3  Leigh,  761 ;  Howell  v.  Com., 

in  law  is  very  shadowy  and  unsub-  6  Grat.  664.    See,  on  these  decisions, 

stantial.    He  who  has  legal  power  to  a  learned  article  in  6  Am.  Jurist,  237 ; 

do  anything  has  the  legal  right.    No  and  see  fully  supra,  §§  673  et  teq, 

court  should  give  a  binding  instruction  ^  Howel  v.  Com.,  6  Grat.  664 ;  and 

to  a  Jury,  which  they  are  powerless  to  cases  cited  supra, 

enforce,  by  granting  a  new  trial  if  it  *  State  v.  Peace,  1  Jones  (Law),  261. 

should   be    disregarded.     They   may  *  Montgomery    o.    State,    11    Ohio, 

present  to  them  the  obvious  oonsidera-  424 ;  Robbins  v.  State,  8  Ohio  St.  131 ; 

tions  which  should  induce  them  to  re-  Adams  v.  State,  29  Ohio  St.  412. 

oeive  and  follow  their  instructions,  but  *  Montee  v.  Com.,  3   J.  J.  Marsh, 

beyond  this  they  have  no  right  to  go.  160 ;    Com.    v.    Van    Tuyl,    1    Mete 

The  argument  in  favor  of  their  taking  (Ky.)  1. 

the  law  from  the  court  is  addressed,  *  People  v.  Mortimer,  48  Mioh.  37. 

very  properly,  ad  verecundiam.      The  *  Pierson    v.    State,    12   Ala.    163 ; 

court  is  appointed  to  instruct  them,  Batre  v.  State,  18  Ala.  119,  reviewing 

and  their  opinion  is  the  best  evidence  State  v.  Jones,  6  Ala.  666 ;  Washington 

of  what  the  law  is."    For  a  discussion  v.  State,   63  Ala.  136;    Sullivan   «. 

of  this  opinion,  see  South.  Law  Jour.  State,  66  Ala.  48 ;  Tidwell  v.  State,  70 

for  1879,  p.  352  et  seq. ;  1  Crim.  Law  Ala.    83 ;    Amos    v.    SUte,    73    Ala. 

Mag.  47.    But  this  is  greatly  modified  498. 
in  a  subsequent  case  (Com.  v,  Nichol- 
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Mississippi,^  Missouri,'  Arkansas,'  California,^  Nebraska,'  South 
Carolina,'  and  Texas,^  unite  in  the  doctrine  that  the  jury  must  take  the 
law  from  the  court ;  while  the  right  of  the  jury  to  determine  the  law 
seems  in  some  sense  to  be  held,  under  the  stress  of  constitutional  or 
legislative  provisions,  in  Vermont,'  Tennessee,' Georgia,*'  Maryland,^^ 

1  Gothran  o.  State,  39  Miss.  641 ;  rejeotion  of  evidenoe  and  many  other 

Bangs  V.  State,  61  Miss.  363.  legal  ones  arising  on  the  trial ;  and 

s  Hardj  v.  State,  7  Mo.  607.     See  this  view  is  not  at  all  inconsistent  with 

State  V.  Jones,  64  Mo.  391.  the  fact  that,  by  the  power  of  the  Jury 

*  Pleasant  v.  State,  2  Eng.  (13  Ark.)  to  render  a  general  verdict,  they  virtn- 
360.  By  the  Constitntion,  however,  ally  become  judges  of  the  law."  Taft, 
the  jury  are  jadges  of  the  law.  See  J.,  giving  opinion  of  court  in  State  v. 
Patterson  v.  SUte,  2  Bug.  59.  In  Hopkins,  66  Vt.  263.  See,  however, 
Sweeney  v.  State,  36  Ark.  686,  it  was  SUte  v.  Meyer,  68  Vt.  457. 

held  that  it  was  the  duty  of  the  court  •  Nelson  v.  State,  2  Swan,  237.    See, 

to  declare  the  law  and  of  the  jury  to  however,  Harris  v.  State,  7  Lea,  538. 

apply  it,  and  see  Robinson  v.  State,  33  In  Hannah  v.  State,  11  Lea,  201,  it  was 

Ark.  180.  held  that  the  court  ought  not  to  refuse 

*  People  V,  Stewart,  7  Cal.  140 ;  Peo-  to  permit  counsel  to  argue  the  law  to 
pie  V,  Anderson,  44  Cal.  65.  the  jury. 

B  Parrish  v.  Stote,  14  Neb.  60.  »  Holder  v.  State,  6  Ga.  441 ;  Rioks 

6  State  V.  Drawdy,  14  Richards,  87.  v.  State,  16  Oa,  600 ;  McGui&e  v.  Sute, 

f  Nels  17.  State,  2  Tex.  280 ;  Pharr  v.  17  Ga.  497  ;  MoPherson  v.  State,  22 

State,  7  Tex.  Ap.  472.  Ga.  478 ;  MoDaniel  v.  Stote,  30  Ga. 

>  State  V.  Croteau,  23  Vt.  14 ;  but  853 ;  Clarke  v.  Stote,  35  Ga.  76 ;  Mc- 

see  Stote  v.  MoDonneU,  32  Vt.  623.  Math  v.  Stoto,  66  Ga.  303.    See  O'Neil 

The  adhesion  of  the  Vermont  courts  v.  Stote,  48  Ga.  66.  But  in  Habersham 

to  the  doctrine  is  by  no  means  hearty,  v.  State,  66  Ga.  61,  it  was  said  that  it 

Thus,  in  a  case  decided  in  1884,  we  was  the  duty  of  the  jury  to  take  the 

have  the  following :—  law  from  the  court ;  and  so  in  Powell 

**  It  does  not  follow  that  because  the  v.  State,  66  Ga.  707,  and  Robinson  v. 

jury  are  judges  of  the  law,  counsel  can  Stote,  66  Ga.  617 ;  Mahone  v.  Stote,  6& 

read  what  they  please  to  them.    The  Ga.  639;  Ridenhour  v.  State,  75  Ga. 

rule  that  the  jurors  are  judges  of  the  382;  Danforth  v.  Stote,  Ibid.  614. 

law  does  not  affect  the  course  or  order  "  Franklin  v.  State,  12  Md.  236 ; 

of  procedure  of  the  trial  in  the  least ;  Forwood  o.  State,  49  Md.  531.     Thia 

it  is  the  result  of  the  power  of  the  jury  was    in    obedience     to    a    constitu- 

rather  than  of  any  inherent  right,  and  tional   provision    that   the  jury  are 

the  trial  should  be  conducted  in  the  to  be  judges  of  the  law.    But  at  the 

usual  course  of  proceedings,"  citing  same  time  it  was  held  that,  on  the 

State  V.  McDonnell,  32  Vt.  491.     **  My  question  of  the  constiiutionalUy  of  laws, 

own  impression  is  that  counsel  are  not  the  jury  were  to  take  the  law  from  the 

at  liberty  *to  insist  to  the  jury  that  the  court.    See  Wheeler  v.  State,  42  Md. 

law  is  different  from  that  given  by  the  663.    And  in  Bell  v,  Stote,  67  Md.  108, 

court ;  as  well  might  they  argue  to  it  was  held  that  the  court  **  has  the 

them  the  questions  of  the  admission  or  right  to  instruct  the  jury  in  a  criminal 
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Louisiana,^  Illinois,'  and  Indiana.'  So  far  as  concerns  the  question 
immediately  in  discussion,  it  is  not  disputed  that  if  a  jury,  whatever 
may  be  its  supposed  elementary  rights,  finds  agunst  the  court's 
charge,  the  verdict  should  be  set  aaide,  and  a  new  trial  granted,  un- 
less it  be  made  to  appear  that  the  verdict  would  not  have  been  sus- 
tained if  in  accordance  with  the  charge  of  the  court.^ 

§  811.  It  has  been  ruled  in  Virginia,  that  upon  a  question  of  law 
Court  addressed  to  the  court  at  nigi  prius^  the  judge  is  not 

bound  to  bound  to  hear  an  argument  from  the  prisoner's  counsel, 
«ei  as  to  if  his  opinion  is  already  formed/  The  same  point  was 
^^'  made  in  Fries*  case  by  Judge  Chase.    But  in  the  latter 

ease  the  ruling  of  the  court  in  this  respect  was  the  subject  of  an 
impeachment  in  which  a  conviction  was  barely  escaped.'  The  proper 
view  is  that  on  all  questions  of  law,  the  court,  before  decision,  is 
bound  to  hear  counsel,  with  proper  limits  as  to  time.     But  after 

case  as  te  the  legal  efleot  of  the  eri-  150 ;  Williams  v.  SUte,  10  Ind.  503 ; 

ddnce,*'  and  baying  saoh  right  it  has  Anderson  v.  State,  104  Ind.  467.    See, 

the  right  to  present  counsel  from  arga-  also,  5  Law  Rep.  (N.  8.)  6 ;  Clem  v. 

ing  against  sncAi  an  instruction.  State,  31  Ind.  480 ;  McCarthej  o.  State, 

1  SUte  V.  Jurche,   17  La.  An.  71 ;  56  Ind.  203 ;  Fowler  v.  State,  85  Ind. 

State  V.  Saliba,  18  La.  An.  35  ;  State  v.  538,  where  it  was  held  that  under  the 

Ford,  37  La.  An.   444.      But  in  sub-  billof  rights  the  jar j  were  not  bound  bj 

sequent  cases  this  is  qualifted  by  de-  even  the  decisions  of  the  SupremeCourt. 

daring  that  though  the  jury  have  the  In  this  State  counsel  can  argue  the 

power  J  they  haye  not  the  meral  right  law  at  large  to  the  jury.     Stout  v. 

to  reject  the  law  of  the  court.     State  v.  State,  96  Ind.  407. 

Tally,  23  La.  An.  677 ;  State  v.  Ford,  ^  See  supra,  §§  805,  ff.    As  to  Indi- 

37  La.  An.  449.  ana,  see  Dally  v.  State,  10  Ind.  536 ; 

*  Falk  V.  People,  42  HI.  331.  See,  Thetge  t^.  SUte,  83  Ind.  126.  See  su* 
howeyer,  MuUinix  v.  People,  76  111.  pra,  §  548.  In  applying  the  oonstitu- 
211,  in  which  the  defendant  asked  the  tional  provision  of  this  State  that  the 
court  below  to  charge  the  jury  that  jury  are  to  detemyine  the  law,  the  8u- 
they  were  ''sole  judges  of  the  law.''  preme Court  has  held  that  instructions 
The  court,  however,  told  the  jury  that  from  the  court  on  the  law  are  only  ad- 
it was  "  their  duty  to  accept  and  act  visory  and  do  not  bind.  Nuzum  r. 
Upon  the  law,  as  laid  down  to  you  by  State,  88  Ind.  599 ;  Powers  v.  State,  87 
the  court,  unless  you  can  say,  upon  Ind.  144;  though  if  erroneous  there 
your  oaths,  that  you  are  better  judges  will  be  a  reversal*  Clem  r.  State,  43 
of  the  law  than  the  court."  The  Su-  Ind.  447.  See  Hudelson  v.  State,  94 
preme  Court  held  that  this  was  eml-  Ind.  426 ;  5  Crim.  Law  Mag.  524,  and 
nently  proper.  To  the  same  effect,  see  note. 
Davidson  v.  People,  90  111.  221.  ^  Howel  v.  Com.,  5  Orat.  664.     See 

s  This  is  required  by  the  State  con-  Amos  v.  State,  73  Ala.  498. 

Btitution.    Warren  r.  State,  4  Blackf.  *  Supra,  §§  560,  605,  798  a. 
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argument  has  been  heard  and  the  point  decided,  counsel  cannot, 
ordinarily,  be  permitted  to  appeal  from  court  to  jury  on  the  law.^ 

§  812.  Can  a  judge  direct  a  jury  peremptorily  to  acquit  or  con- 
yict,  if  in  his  opinion  this  is  required  by  the  evidence  ? 
Unless  there  is  a  conflicting  statutory  provision  this  is   ^,^^  J^^ 
within  the  province  of  the  court,  supposing  that  there   q^ttaior 
is  no  disputed  fact  on  which  it  is  essential  for  the  jury  to 
pass.'    A  remarkable  illustration  of  a  conviction  thus  directed  has 
been  already  noticed.*    Where  the  whole  case,  leaving  out  disputed 
facts,  requires  an  acquittal,  a  direction  to  acquit  is  not  only  proper,  but 
right  ;^  and  there  are  instances  of  unfounded  prosecutions  pressed 
by  popular  prejudice  when  such  a  course  is  the  peremptory  duty  of 
the  judge.'    Where  a  demurrer  to  evidence  is  allowed,  the  opinion 
of  the  court  to  this  effect  may  be  compelled  by  the  defendant  by 

1  Dejarnette  v.  Com.,  76  Va.  867.  La.  An.  395.     See  State  v.  Bowen,  16 

*  Gerbraoht  v.  Com.,  1  Pennyp.  471 ;    Kan.  475. 

Com.  V.  Magee,  10  Phila.  201.  See,  >  See  Com.  v.  Fitchbnrg  R.  R.,  10 
however,  contra,  U.  S.  v.  Taylor,  3  Mo-  Allen,  189 ;  State  v.  Jaeger,  66  Mo. 
Crar.  500;  3  Crim.  Law  Mag.  552;  208.  That  a  Jodge  has  not  this  right 
Hndelson  v.  State,  94  Ind.  426 ;  5  Crim.  is  intimated  in  Howell  v.  People,  5 
Law  Mag.  524 ;  State  v.  Dixon,  75  N.  Han,  620  ;  S.  C,  69  N.  Y.  607. 
C.  275;  Tucker  v.  State,  57  Ga.  503;  *'It  has  been  a  disputed  question 
Perkins  r.  State,  50  Ala.  154 ;  Lunsford  whether  the  court  has  power  to  direct 
17.  State,  9  Tex.  Ap.  217 ;  Nuzum  v,  an  acquittal,  or  whether  its  power  Is 
State,  88  Ind.  599.  In  Amos  v.  State,  advisory  merely,  which  might  or 
73  Ala.  498,  a  direction  to  convict  was  might  not  be  acquiesced  in  by  the  pro- 
held  justifiable  only  in  very  strong  seou ting  attorney  or  by  the  jury.  Prac- 
cases.  tlcally  the  result  is  the  same.     It  is 

*  U.  S.  V,  Anthony,  11  Blatch.  200,  very  rare  that  the  prosecuting  officer 
by  Hunt,  J.,  1873.  See  Whart.  Crim.  will  not  accede  to  the  opinion  of  the 
Law,  9th  ed.  §  88.  But  in  Hopt  v.  Peo-  court,  and  still  more  rare  to  convict 
pie,  110  U.  S.  574,  it  was  held  that  against  the  advice  of  the  court  that  it 
where  a  statute  leaves  it  to  the  jury  would  be  improper.''  ....<*  I  can 
to  determine  the  degree,  it  is  error  for  see  no  reason,  therefore,  why  the  court 
the  court  to  charge  that  the  offence  may  not,  in  a  case  presenting  a  ques- 
ts murder  in  the  first  degree.  And  so  tion  of  law  only,  instruct  the  jury  to 
by  other  courts.  Abernetfay  v.  State,  acquit  the  prisoner,  or  to  direct  an  ao- 
101  Penn.  St.  322 ;  Diesbach  v.  State,  quittal  and  enforce  the  direction ;  nor 
38  Ohio  St.  369  ;  aff. ;  Pauli  v.  Com.,  why  it  is  not  the  duty  of  the  court  to 
89  Penn.  St.  432.  do  so.''     People  v.  Bennett,  49  N.  Y. 

«  In  State  v.  Irvin,  19  Fla.  672,  a  141  (1872)— Church,  C.  J.    See,  also, 

direction  that  if  certain  facts  were  true  People    v,   Harris,   1   Edm.  Sel.   Cas. 

the  case  was  murder  in  the  first  degree  453. 

was  sustained.    State  v.  Qostave,  27  A  charge  that  if  the  jury  believe  the 
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filing  such  a  demurrer.'  And  even  where  the  rule  is  that  the  court 
cannot  direct  a  verdict,  a  palpable  mistake  in  a  verdict  may  be  re- 
mitted to  the  jury  for  correction.' 

4.   Verdict  against  Evidence. 

§  813.  A  conviction  contrary  to  the  weight  of  evidence  will  be 
Verdict  ^^^  aside  when  any  of  the  essential  allegations  of  the  in- 
agftiDftevi-  dictment  remain  unproved.*    Thus,  where  the  defend- 

dcxicfi  mftv 

be  set  ant  was  charged  with  burning  the  shop  of  B.  &  C,  and 

*®*^®'  no  evidence  was  offered  as  to  ownership  ;*  where  the  evi- 

dence on  a  charge  of  passing  an  altered  note  failed  to  show  that 
the  prisoner  knew  of  the  alteration  at  the  time  of  the  passing ;' 
where  there  was  a  variance  on  any  material  incident  of  the  offence  ;* 
where,  on  a  charge  of  receiving  stolen  goods,  no  evidence  existed 
as  to  the  %cienter  f  where,  on  the  same  charge,  the  indictment 
averred  a  former  conviction  for  the  same  offence,  but  no  proof  was 
offered  on  trial  to  prove  the  identity  of  the  defendant  with  the  for- 
mer defendant  ;^  where  the  corpus  delicti  was  not  proved ;'  in  each 
of  these  cases  a  conviction  was  set  aside  on  account  of  the  insuffi- 
ciency of  the  testimony  to  support  the  verdict.  If,  however,  there 
was  conflicting  evidence,  and  the  question  of  fact  was  left  fairly  and 

witneflses   the  case   is    one   of  man-  Mo.  417 ;  see  State  v.  Hopper,  71  Mo. 

slaughter  is  not  erroneous.    State  v.  425;  State  v,   Leffere,   66  Wis.  355; 

Vines,  93  N.  C.  493.    But  a  bald  direo-  King  t;.  State,  4  Tex.  Ap.  256  ;  Satter- 

tion  to  convict  is  error.    State  v.  Dixon,  white  v.  State,  6  Tex.  A  p.  609 ;  Ellis  «. 

75  N.  C.  275.  State,   10   Tex.   Ap.  540 ;    Adams  v. 

1  Supra,  §§  407,  706.  State,  10  Tex*  A  p.  777 ;  Pogue  r.  State, 

>  Supra,  §§  751  ff. ;  State  v.  Gilkie,  12  Tex.  Ap.  283 ;  Pease  v.  SUte,  13 

85  La.  An.  53  ;  State  v.  White,  Ibid.  96.  Tex.  Ap.  18 ;  Hardin  v.  SUte,  13  Tex. 

s  U.  S.  V.  Duval,  Gilpin,  356 ;  Com.  Ap.  192 ;  Walker  v.  State,  14  Tex.  Ap. 

V.  Briggs,  5  Pick.  429  ;  State  v.  Ljon,  509 ;  State  v.  Ah  Kung,  17  Nev.  361; 

12  Conn.  487  ;  Resp.  v,  Lacaze,  2  Dall.  see  Ohms  v.  State,  49  Wis.  415. 

118 ;  Ball  v.  Com.,  8  Leigh,  726 ;  Falk        *  State  v.  Lyon,  12  Conn.  487. 

V.  People,  42  111.  331 ;  Bruoe  v.  State,        *  State  v.  Anderson,  2  Bailey,  565. 

87  Ind.  450  ;  Dunn  v.  People,  109  111.        ^  state  v,  Hamilton,  17  S.  C.  462 ; 

635  ;   People  v,  Parkhurst,  49  Mich.  State  v.  Bird,  1  Mo.  417. 

22 ;  People  v,  Kohler,  49  Mich.  324 ;        ^  Bedford  v.  State,  5  Humph.  553. 

People  17.  Howard,  50  Mich.  241 ;  State        >  Com.  v.  Briggs,  5  Pick.  429. 

V.    Atkinson,    93    N.    C.    519;    State       •  Ball  v.  Com.,  8  Leigh,  726;  Hat^ 

V,   Anderson,  2  Bailej,  565 ;  State  v.  ohett  v.  Com.,  76  Va.   1026 ;  State  v. 

Fisher,   2  N.  &  M.   261  ;    Bedford  v.  Hogard,  12  Minn.  283. 

State,  5  Humph.  553 ;  State  v.  Bird,  1 
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fuUj  to  the  jury,  the  verdict  will  generally  be  permitted  to  stand,^ 
even  though  the  judges  may  not  be  able  to  say  that  they  would 
have  agreed  personally  to  the  verdict  had  the  question  been  left  to 
their  exclusive  determination.'  Nor  will  a  new  trial  be  granted  for 
a  variance  which  was  not  excepted  to  on  the  trial.' 

5.  Irregularity  in  Conduct  of  Jury. 

§  814.  The  general  rule  is  that  the  verdict  will  not  be  set  aside 
on  account  of  inadvertent  irregularity  in  a  jury,  even  in  a  capital 

1  U.  S.  V,  Danbner,  17  Fed.  Rep.  8S8;    Jones  v.   People,    6    Cal.    352; 

793 ;  Com.  v.  Pease,  137  Mass.  676 ;  Walker  v.  State,   14  Tex.   Ap.   609 ; 

Com.  V.  Flanigan,  7  W.  &  8.  416,  422 ;  Territory  v.  Webb,  2  New  Mex.  147  ; 

Com.  V.  Gallagher,  4  Peun.  L.  J.  614 ;  Murphy  i;.  State,  15   Neb.  383 ;  see, 

2  Clark,  297;  Dearis's  case,  32  Grat.  however,  People  v.  Gordon,  39  Mich. 

912;    Rnsseirs    case,    78   Va.    400;  508. 

Lewis  V,  Com.,  81  Va.  416 ;  Jerry  v,  «  Ibid. ;  Aholtz  v.  People,  121  III. 

SUte,  1  Blaokf.  395 ;  Taylor  v,  SUte,  4  563 ;  State  v.  MoCahill,  72  Iowa,  111  ; 

Ind.  540 ;  Williams  v.  State,  45  Ind.  see  Lander  v.   People,  104  111.   248 ; 

157 ;  Weaver  v.   Stote,  83  Ind.  289 ;  McLane  v.  State,  4  Ga.  335 ;  Smith  v. 

Davis  V.  State,  88  Ind.  145 ;   Garrity  State,  63  Ga.  90 ;  SUte  v.  Connell,  49 

V.   People,   107    lU.   162;    Mooney  v.  Mo.   282;   People  v,  Ah-Loy,  10  Cal. 

People,    111    111.     388  ;    Graham    v.  301 ;  People  v.  Williams,  59  Cal.  674 ; 

People,    115    111.    566  ;     Winfleld    v.  Monroe  v,  Stote,  23  Tex.  210  ;  Walker 

State,  3  Iowa,  339  ;  Stote  v.  Elliott,  15  v.  State,  14  Tex.  Ap.  609 ;  Pleasants  v. 

Iowa,   72 ;    Stote  v.  Coffee,   60  Iowa,  State,  15  Ark.  624 ;  Stote  v.  Crozier,  12 

748 ;  Stote  v.  Bnokley,  60  Iowa,  471 ;  Nev.  300 ;    Murphy  v.  State,  15  Neb. 

Stote  V.  Henshaw,  52  Mich.  564 ;  Kirby  383 ;  see,  however,  Rafferty  v.  People, 

V.  Stote,  3  Hamph.  289  ;  Leake  v.  Stato,  72  111.  37 ;  Marlatt  i;.  People,  104  111. 

10  Humph.  144;    Cassels  v.  Stote,  4  364. 

Yerger,  152;  Stote  v.  Sims,  2  Bailey,  The  general  court  in  Virginia  will 

291 ;  Matthis  v.  Stote,  33  Ga.  24  ;  Da-  only  set  aside  a  verdict,  because  it  is 

vis  V.  Stote,  33  Ga.  98 ;  Thompson  v.  contrary  to  the  evidence,   in  a  base 

Stato,  55  Ga.  47;  Mitchell  v.  Stato,  55  where  the  jury  has  plainly  decided 

Ga.  556 ;  Russell  v.  State,  68  Ga.  785 ;  against  the  evidence,  or  without  evi- 

Stato  V,  Shiver,  20  S.  C.  392  ;  Stoto  v,  dence.    Hill's  case,   2   Gratton,   594. 

Burnside,  37  Mo.  343 ;  Stoto  r.  Connell,  Where  the  evidence  is  contradictory, 

49  Mo.  282;   Stoto  v.  Hicks,  92  Mo.  and  the  verdict  is  against  the  weight  of 

431 ;    Stote  v,  Preston,   77  Mo.  496  ;  evidence,  though  a  new  trial  may  be 

State  17.  Thomas,  78  Mo.  813  ;  Stato  v.  granted  by  the  court  trying  the  case  at 

Kinney,  81  Mo.  101 ;  Stoto  v.  Whito,  36  their  discretion,  their  decision  is  not 

La.  An.  96 ;  Bennett  v,  Stote,  13  Ark.  examinable    by    an    appellate   court. 

694;  Pleasanto  v.  State,  15  Ark*  624;  See  Grayson  v.   Com.,   6  Grat.   712; 

Craft  V.  Stote,  3  Eans.  450  ;   State  v.  State  v.  Cruise,  16  Mo.  391  ;  Herber  v. 

Tatlow,  34  Eans.  80;  People  v.  Simp-  Stoto,  7  Tex.  69;   Brite  v.  State,  10 

son,  50  Cal.  304 ;  Palmer  r.  People,  4  Tex.  Ap.  368. 

Neb.  68 ;  Sherman  v.  Stoto,  17  Fla.  *  Stote  v,  Craige,  89  N.  C.  475. 
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case,  unless  it  be  such  as  might  affect  their  impartiality,  or  disqualify 

^,     ,  them  for  the  proper  exercise  of  their  functions.^    An  ex- 

Mere  In-  ,  *     * 

adTertent  ception,  however,  formerly  existed  in  England,  and  is 

fous  oe^'  ^^^^  recognized  in  several  of  the  United  States,  in  felo- 

eenereiiy*  '^*®®»  where  the  jury  separate  after  the  opening  of  the 

ground  for  evidence.    While  on  the  one  hand  the  present  practice  in 

new  trial.       -r^ti  ^-  .  <..i.. 

Lngland,  and  m  a  portion  of  the  American  courts,  is  to 
sustain  the  verdict  when  such  separation  has  been  inadvertent  or 
necessary,  and  no  abuse  has  resulted  from  it ;  on  the  other  hand, 
it  has  been  considered  in  several  instances  that  the  mere  sepa- 
ration, after  the  case  is  committed  to  the  jury,  is  in  itself  reason 
for  a  new  trial.' 

§  815.  The  latter  doctrine  was  pressed  with  great  rigor  by  the 

early  common  law  authorities  in  all  cases,  both  civil  and 
court?thi9  criminal ;  it  being  agreed  that  by  "  the  law  of  England, 
view  Is  not    a  jury,  after  the  evidence  given  upon  the  issue,  ought  to 

accepted*  ^     */  ^  ca  *^  ^  ^ 

be  kept  together  in  some  convenient  place,  without  meat 
or  drink,  fire  or  candle,  which  some  books  call  an  imprisonment,  and 
without  speech  with  any,  unless  it  be  the  bailiff,  and  with  him  only 
if  they  be  agreed."'  A  more  humane  system  has  since  been  recog- 
nized ;  and  in  all  cases  not  capital  juries  are  permitted  to  separate, 
until  the  case  is  finally  committed  to  them,  at  the  discretion  of  the 
court.'  In  capital  cases,  however,  in  some  States,  under  no  cir* 
cumstances  will  separation  be  permitted  until  a  verdict  is  agreed 
on  ;*  and  so  far,  as  has  been  already  seen,'  has  this  doctrine  been 
pushed  in  several  instances  in  this  country,  that  it  has  been  held 

1  state  V.  Preecott,   7  N.  H.  290 ;  *  See  this  examined,  in  referenoe  to 

Com.  V.  Roby,  12  Pick.  496,  519  ;  State  the  plea  of  once  in  Jeopardy,  supra, 

V.   Baboook,  1  Conn.  401 ;    People  v.  §§  490  et  aeq, ;  and,  as  to  general  oon- 

Douglass,  4  Gowen,  26 ;  Bebee  v.  Peo-  duct  of  Jury,  supra,  §§  720,  721. 

pie,   5  Hill,   32 ;    Martin  v.   Com.,  2  •  Co.  Lit.  227.    See  Bao.   Ab.  Ver- 

Leigh,  745;  Tooel  v.  Com.,  11  Leigh,  diets,  pi.  19;   Com.  Dig.  Inquest,  F. 

714  ;  MoCarter  v.  Com.,  11  Leigh,  633  ;  Supra,  §§  720  et  seg.,  814. 

Stone  V.  State,  4  Humph.  27  ;  State  v.  <  R.  v.  Woolf,  1  Chittj  R.  401 ;   1 

Fox,  Geo.  Decis.  part  i.  35 ;   SUte  v.  Gh.  C.  L.  664. 

Peter,  Ibid.  46 ;  Whitney  v.  SUte,  8  >  Cochran  v.  State,  7  Humph.  544. 

Mo.  165  ;  State  v.  Barton,  19  Mo.  227 ;  See  supra,  §§  50S-11,  720  et  $eq,;  Bac 

State  V.  Igo,  21  Mo.  459  ;  May  v,  Peo-  Abr.  Juries,  G. 

pie,  8  Col.  210.     For  English  praotioe  •  See  supra,  §§  490,  511. 
see  R.  V.  Woolf,  1  Chitty  R.  401.    For 
other  oases  see  infra,  §  821. 
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that  if  a  jury  when  once  charged  and  sworn  be  discharged,  except 
in  case  of  such  necessity  as  may  be  considered  as  the  act  of  God, 
such  discharge  in  capital  cases  is  a  bar  to  a  second  trial.^  But,  as 
will  be  seen,  this  mle  is  now  much  relaxed.' 

1  Pmmylvania. — In  a  capital  oase  be-  nedj  p.  Com.,  2  Va.  Ca.  510  ;  MoCarter 

fore  the  Supreme  Conrt  of  Pennsylva-  r.  C<^.,  11  Leigh,  633;  Tooel  v.  Com., 

nia,  in  1851,  it  appeared  by  the  reoord  Ibid.  714 ;  Martin  v.  Com.,  2  Leigh,  743; 

that,   *'on  the  15th  of  March,  1851,  Thompson's  case,  8  Grat.  638 ;  see  State 

after  the  Jury  were  sworn,  it  was  agreed  v,  Cacael,  2  Yroom,  31  N.  J.  L.  249  ; 

by  the  counsel  of  the  Commonwealth  supra,  §§  718,  719. 

and  the  counsel  of  the  defendant,  and  In  Tennessee^  it  has  been  determined 

agreed  by  the  conrt,  that  the  jurors  that  where  there  is  an  unauthorized 

sworn  in  this  case  be  permitted  to  sep-  separation   of  a   jury   for    fifteen    or 

arate  and  return  to  their  respective  twenty  minutes,  it  is  not  necessary  for 

homes,  and  return  to  the  Jury  box  on  the  prisoner  to  prove  that  they  were 

Tuesday  morning  next,  March  18th,"  during  their  absence  tampered  with ; 

when  they  all  attended,  and  a  verdict  it  is  sufficient  if  they  might  have  been, 

of  murder  in  the  first  degree  was  ren-  M'Lain  t;.  State,  10  Yerg.  241 ;  Jamagin 

dered.    The  Judgment  was  reversed,  v.   State,  10   Yerg.   529 ;   though  see 

and  the  prisoner  ordered  back  for  an-  Stone  v.  State,  4  Humph.  27.    Where, 

other  trial.     Peiffer  v.  Com.,  15  Penn.  however,  it  was   affirmatively  shown 

St.  471.    See  supra,  §  733.  that  no  communication  with  other  per- 

Snbsequently,  on  the  trial  of  a  party,  sons  was  had,  a  new  trial  was  refused, 

charged  with  burglary,  the  jury,  after  Hinee    i;.   State,   8  Humph.   597.     In 

being  cautioned  by  the  court  to  avoid  felonies,   however,  a  separation  from 

all  conversation  with  any  person  about  day  to  day,  even  with  the  prisoner's 

the  case,  were  allowed  to  separate  at  consent,  vitiates  the  verdict.    Wiley  v. 

the  usual  times  of  adjournment.    Mc-  State,  1  Swan  (Tenn.),  256. 

Creary  v.  Com.,  29  Penn.  St.  323.  In  Lovdskma^  it  is  said  that  in  all 

Vtrginia. — In  Virginia,  the  weight  of  criminal  cases,  the  separation  of  the 

authority  is,  that  in  cases  of  felony  it  jury,  though  by  leave  of  the  court,  and 

is  not  necessanr,  in  order  to  set  aside  with  the  consent  of  the  accused  and 

the  verdict,  to  show  actual  tampering,  his  counsel,  will  vitiate  the  verdict,  if 

or  conversation  on  the  subject  of  the  such  separation  take  place  after  the 

trial,  with   a  juryman,  but  that  the  evidence  has  been  closed,  and  the  charge 

mere  fact  of  the  separation  from  the  given.  State  v.  Populus,  12  La.  An.  710. 

custody  of  the  officer  is  usually  suffi-  See  State  v.  Evans,  21  La.  An.  321. 

dent.    See  Com.  v.  McCaul,  1  Va.  Ca.  In  Minnetota,  when  the  court,  after 

271 ;  Philips  v.  Com.,  19  Grat.  485;  Over-  charging  the  jury,  gave  them  a  recess 

beev.  Com.,  1  Robins.  756.  But  the  bare  of  five  minutes,  in  which   they  were 

possibility  of  tampering,  It  is  conceded,  allowed  to  leave  the  court-room  and  go 

is  not  adequate  reason  for  a  new  trial,  at  large,  without  being  in  charge  of  an 

Sprouce  v.  Com.,  2  Va.  Cas.  375 ;  Ken-  officer,    and    without    objection    from 


*  Infra,  $  819.    See  7  South.  Law  Rev.  501  et  wsq. 
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§  816.  Separation  before  the  case  is  opened  and  the  jury  charged 
does  not  seem,  even  in  the  strictest  practice,  to  be  considered  cause 

either  side,  this  was  held  to  be  groand  in  itself,  fatal,  tbe  drinking  of  spir^ 
for  a  new  trial.  State  v.  Parrant,  16  none  liqnor,  and  the  conversing  on  the 
Minn.  178.  case,  were  saflEicient  reasons  for  a  new 
New  York,  —  Irregxdar  Reception  of  trial.  People  r.  Donglass,  4  Cowen,  26. 
Evidence^  or  Conversing  taith  Strangers  After  the  eridence  in  a  trial  for  morder 
on  the  Case  fatal^  hut  mere  Separation  hadallbeensnbmitted,  sizof  thejaron 
not  by  itself  sufficient  Ground.-^ln  New  leaving  their  fellows,  went,  nnder  the 
York,  mere  separation,  without  per-  charge  of  an  officer,  on  a  walk  for  ex- 
mission,  appears  formerly  to  have'  been  eroise,  in  the  conrse  of  which  they  vis- 
considered  primd  fade  evidence  of  mis-  ited  and  viewed  the  premises  where  the 
behavior.  See  Spencer,  Ch.  J.,  18  homicide  was  alleged  to  have  been  com- 
Johnson,  218.  But  the  better  opinion  mitted,  and  returned  after  an  absence 
now  is,  that  to  vitiate  the  verdict,  rea-  of  an  hour.  No  person  had  been  per- 
sonable suspicion  of  abuse  must  exist,  mitted  to  speak  to  them,  and  no  im- 
Horton  v.  Horton,  2  Cowen,  589 ;  People  proper  conduct  had  taken  place.  But 
V,  Donglass,  4  Cowen,  26 ;  Oliver  v,  after  conviction  and  sentence  thia  was 
Trustees,  5  Cowen,  284 ;  People  v.  Ran-  ruled  to  be  good  ground  for  a  new  trial, 
som,  7  Wend.  423 ;  People  v,  Bebee,  5-  Eastwood  v.  People,  3  Parker  C.  R.  25 ; 
Hill  (N.  Y.),  32.  "The  conclusion  S.  C,  14  N.  Y.  662.  See  supra,  §  707. 
from  these  cases,"  said  Sutherland,  J.,  In  the  same  State  it  has  been  held  by 
**  appears  to  me  to  be  this :  that  any  a  majority  of  the  court,  that  on  the 
mere  informality  or  mistake  of  an  offl-  record  alone,  it  is  not  error  in  law,  in  a 
cer  in  drawing  a  Jury,  or  any  irregu-  capital  trial,  for  the  Judge,  with  the 
larity  or  misconduct  in  the  jury  them-  unsolicited  assent  of  the  prisoner,  to 
selves,  will  not  be  sufficient  ground  for  permit  the  jury  to  separate  from  time  to 
setting  aside  a  verdict,  either  in  a  time  before  the  charge  is  given  to  them, 
criminal  or  civil  case,  where  the  court  and  they  retire  to  deliberate  upon  their 
are  satisfied  that  the  party  complaining  verdict.  Stephens  v.  People,  19  N.  Y. 
has  not,  and  could  not,  have  sustained  549.  But  the  consent  of  a  prisoner  to 
any  in  Jury  from  it."  People  v.  Ransom,  his  trial  by  less  than  a  full  Jury  of 
7  Wend.  423.  But  where  a  Jury,  em-  twelve  is  a  nullity,  and  a  oonviction 
panelled  to  try  a  prisoner  upon  an  in-  thereby  produced  is  illegal.  Raloff  v. 
dictment  for  murder,  were  allowed  to  People,  18  N.  Y.  179.  See  supra, 
leave  the  oourt-house  during  the  trial,  §  733. 

under  the  charge  of  two  sworn  con-        In  New  Hampshire,  Connectiaa^  North 

stables,  and  having  left  the  court-house  Carolina,  Indiana,  and  Missouri,  something 

two  of  them  separated  from  their  fel-  beyond  more  Separation  must  be  AftMcm.— In 

lows,  went  to  their  lodgings,  a  distance  New  Hampshire,  after  a  review  of  the 

of  thirty  rods,  ate  cakes,  took  some  authorities,  the  niore  liberal  rule  was 

with  them  on  their  return,  and  drank  adopted  ;  it  being  determined  that  it  is 

spirituous  liquor,  though  not  enough  necessary  to  show  something  more  than 

to  affect  them  in  the  least,  and  one  of  mere  separation  to  set  aside  the  ver- 

them  conversed  with  strangers  on  the  diet  (State  v,  Prescott,  7  N.  H.  290) ; 

subject  of  the  trial ;  it  was  held,  that  the  same  course  appears  to  be  pursued 

though  the  mere  separation  was  not,  in  Connecticut  (State  v.  Baboock,  1 
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for  setting  aside  a  verdict.^    Thas,  where  the  jary  had  been  em- 
panelled and  Bwomi  and  where,  before  any  evidence  was  given, 

Conn.  401),  in  North  Carolina  (State  the  charge  of  the  coart,  until    dis- 

v.   Miller,  1  Dev.  &  Bat.   500;  see  1  oharged."    See  Davis  p. State,  15  Ohio, 

Hayw.  238)  such  separation  on  misde-  72 ;    Harley   v.  State,   6    Ohio,   399 ; 

meanors  being  at  the  discretion  of  the  Poage  v.  State,  3  Ohio  St.  229 ;  Doh- 

ooort.    SUte  v.  Barber,  89  N.  C.  524.  bins  v.  SUte,  14  Ohio  St.  493.    Sapra, 

In  Indiana    (see  Wyatt  v.  State,  1  §  505. 

Blackf.  257 ;  Porter  v.  State,  2  Carter,  In  Illinois  and  Arkansas,  in  case  of 

435  ;  Creek  v.  State,  24  Ind.  151),  a  separation,  the  burden  is  said  to  be  on 

statute  exists   permitting   separation  the  prosecution  to  show  that  the  de- 

during  trial  and  before  submission  of  fendant  was  not   prejudiced   by  the 

the  case.    Eyans  v.  State,  7  Ind.  271.  separation.    Jumpertz  v.  State,  21  111. 

The  same  view  is  taken  in  Missouri.  375;   Russell  v.  People,  44  111.  508; 

SUte  V.  Brannon,  45  Mo.  329 ;  SUte  v.  Adams  v.  People,  47  111.  376;    Cor- 

Dougherty,  55  Mo.  69.  nelius  v.  SUte,  7  Bug.  (Ark.)  782. 

In  South  Carolina  Separation  is  at  Dis-  In  Ccdifomia,  it  was  once  said  that  if 

cretion  of  Court. — In  South  Carolina,  a  juror,  in  a  criminal  trial,  separaU 

the  jury,  it  is  said,  are  not  required  to  without  leave  of  the    court,   though 

remain  together  even  after  they  are  with  the  prisoner's  consent,  and  if  the 

charged,  though  the  case  be  capital  separation  was  such  that  he  might  have 

(SUte  V.  MoKee,  1  Bailey,  651)  ;  and  been  improperly  influenced  by  others, 

it  is  ruled  that  it  is  within  the  sound  the  verdict  will  be  set  aside.    People 

discretion  of  the  presiding  judge  to  v.  Backus,  5  Cal.  275.    This  decision, 

allow  a  juror  to  leave  the  jury-box  for  however,  was  declared  in  1861  to  go 

a  brief  time,  even  during  the  trial  of  a  "to  the  verge  of  the  true  rule,  if  not 

capiUl  case.    SUU  v.  McElmurray,  3  beyond  ;'*  and  where  the  jurors  sepa- 

Strobh.  33.  rated  for  the  purposes  of  nature,  and  it 

In  Mississippi,  Burden  on  Prosecution  was  in  evidence  that  no  one  communi- 

to  disprove  Impropriety, — In  Mississippi  cated  with  them  during  this  momentary 

the  tendency  of  authority  is  to  set  separation,  the  Supreme  Court  refused 

aside  a  verdict  after  separation^  unless  to  set  aside  the  verdict.     People  v. 

it  affirmatively  appear  there  was  noth-  Bonney,    19    Cal.    426.     And  subse- 

ing  communicated  to  the  jury  on  the  quently  it  was  decided  that  separation 

subjebt  of  the  trial.    McCann  v.  State,  without  permission  does  not  vitiate  a 

9  8m.  &  Mars.  465 ;  Nelms  v.  SUU,  13  verdict,  if  it  be  shown  that  no  injury 

Ibid.  500 ;  Boles  v.  SUto,  13  Ibid.  398 ;  resulted   thereby    to    the    defendant. 

Hare  v.  SUte,  4  How.   (Miss.)   194 ;  People  v.  Symonds,  22  Cal.  348. 

Browning  v.  SUto,  33  Miss.  48 ;  Ned.  v.  In  Georgia,  mere  exposure  to  intru- 

SUto,  Ibid.  364.  sion,  intrusion  not  being  proved,  does 

In  Ohio,  by  the  Code  of  Criminal  Pro-  not  vitiate  a  verdict.    Roberts  v.  State, 

oedure,  §§  164,  165,  **in  the  trial  of  14Ga.  8;  Burtine  v.  SUte,  18  Ga.  534 ; 

felonies  the  jury  shall  not  be  permitted  Epps  v.  SUte,  19  Ga.  102 ;  Mitchell  v. 

to  separate,  after  being  sworn,  until  State,  22  Ga.  211.    See  State  v.  Perry, 

discharged  by  the  court.    In  the  trial  1  Busbee,  330 ;  supra,  §  751. 

of  misdemeanors,  they  shall    not  be  '  SUte  v.  Cncuel,   2  Vroom,   249 ; 

permitted  to  separate  after  receiving  McFadden  v.  Com.,  23  Penn.  St.  12; 
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§  817.]  PI^ADING  AND  PRACTIOB.  [OHAP.  XVIII.' 

SeparatioD  three  of  the  jurors  separated  from  their  fellows  for  a  brief 
^^opeued^^  space  of  time,  it  was  ruled  that  such  separation,  before 
always  any  evidence  given,  was  no  cause  for  setting  aside  a  ver- 
bie.  diet  of  conviction ;  especially  in  the  case  at  bar,  where 

the  separation  was  so  momentary  that  any  tampering 
with  the  jurors  was  hardly  possible.^  In  another  case,  in  empanel- 
ling a  jury  for  trial  on  an  indictment  for  felony,  eight  were  elected 
and  sworn,  and  three  elected  but  not  sworn ;  one,  who  had  been 
sworn,  separated  from  the  rest,  wont  some  miles  off  and  stayed 
some  hours ;  the  other  ten  were  put  in  charge  of  the  sheriff,  to  be 
kept  together  and  separate  from  other  persons,  till  the  ensuing 
morning ;  the  absconding  juryman  was  taken  the  same  night,  and 
placed  in  the  same  room  with  the  other  jurymen  till  next  morning ; 
but  there  appeared  to  have  been  no  conversatv>n  on  the  subject  of 
the  prosecution ;  the  next  morning,  by  allowance  of  the  court,  this 
juryman  was  challenged  by  the  prisoner  for  cause,  and  set  aside, 
and  the  jury  was  then  completed.  On  a  motion  for  a  new  trial, 
after  conviction,  it  was  held  that  the  separation  of  the  absconding 
juryman  from  his  fellows,  and  his  subsequent  association  with  them, 
though  he  was  afterwards  struck  from  the  panel,  did  not  vitiate  the 
verdict,  and  was  no  good  reason  for  a  new  trial.*  Yet  in  all  cases 
jurors,  after  being  sworn,  should  be  directed  by  the  court  to  bear 
or  read  nothing  on  the  subject  of  the  case. 

§  817.  In  misdemeanors  it  is  the  practice  to  permit  the  jury  to 

separate  during  the  trial.  Thus,  in  a  case  which  has 
mwnon'  heen  generally  followed  in  this  country,  on  a  motion  for 
ee'^iTto^  a  new  trial,  after  conviction  for  conspiracy,  it  appeared 
during         that  the  trial  had  lasted  two  days ;  that  on  the  first  day 

the  court  sat  from  the  morning  till  eleven  o'clock  at 
night ;  and  that  on  the  adjournment  the  jury  separated,  going  to 
their  several  homes,  and  returned  the  next  morning.  The  separa- 
tion was  without  the  knowledge  of  the  defendant  and  his  counsel, 
and  without  the  consent  of  the  court.  It  was  held,  however,  not  to 
constitute  ground  for  disturbing  the  verdict  of  guilty  which  the  jury 
rendered.* 

Martin  v.  Com.,  2  Leigh,  745 ;  Gohron  >  Tooel  v.  Com.,  11  Leigh,  714.    Su* 

V.  SUte,  20  Ga.  752 ;  aapra,  §§  517,  pra,  §  518. 

718.  »  R.  V,  Woolf,  1  Ch.  R.  401.     To 

1  MoFadden  v.  Com.,  23  Peun.  St.  12.  same  effect  see  Sx  parte  Hill,  3  Cowan, 
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CHAP.  XVIII.]  NBW  TRIAL.  [§  819. 

§  818.  Even  in  felonies  less  than  capital  the  jury  are  generally 
permitted  to  separate  at  the  adjournments  of  the  court 
until  the  period  when,  at  the  close  of  the  trial,  the  case  ^°<^fe8^° 
is  finally  committed  to  their  charge.     After  this,  they  ^®"  *J\"^ 
must  remain  together  until  they  agree,  or  until  they  are 
discharged  by  the  court.  ^    When  a  sealed  verdict  is  permitted, 
there  may  be  a  separation  after  giving  the  verdict  to  the  foreman.* 

^  819.  Separation,    after    the  jury  are   sworn  and  the  case 
opened,'  has  in  capital  cases  been  considered  a  ground 
for  new  trial,  even  without  any  evidence  that  the  jury  S^eraUy 


were  communicated  with  concerning  the  case;^  and  if  ui  capital 

^  '  felonies. 


the  object  is  to  exclude  tampering,  such  a  precaution  is 
as  necessary  before  as  after  the  final  committal  of  the  case.  Yet 
lately  a  more  liberal  practice  has  arisen,  based  on  the  difficulty  of 
keeping  juries  together,  without  sickness  or  great  business  incon- 
venience, during  protracted  trials ;  and  cases  are  not  unfrequent  in 
which,  even  in  capital  issues,  juries  have  been  permitted  to  sepa- 
rate at  the  adjournments  of  the  court,  down  to  the  period  in  which 
the  case  is  finally  committed  to  their  deliberation/    Nor  can  it  be 

355;   Wjatt  r.  State,  1  Blackf.  25;  where  it  was  said  that  the  irregalaritj- 

State  V.   Miller,   1  Dey.  &  Bat.  500 ;  coald  not  be  cared  by  the  prisoner's 

State    V.  Carstaphen,   2  Hajw.  238;  consent.    S.  P.,  in  Texas,  Grissom  v. 

State  V.  Barber,   89  N.   C.   524,   and  State,  4  Tex.  Ap.  374.    Compare  Qninn 

oases  in  prior  note.     In  Indiana  such  v.   State,   14  Ind.   589 ;    Jumpertz  v. 

separation  is  allowed  in  all  cases  bj  People,  21  111.  375 ;  Woods  v.  State, 

statute.    Bvans  v.  State,  7  Ind.  271.  43  Miss.  364 ;  McLean  v»  State,  8  Mo. 

1  Com.    V.  Tobin,    125    Mass.   203;  153;  State  v.  Frank,  23  La.  An.  213. 

M*Crearj  v.  Com.,  29  Penn.  St.  323 ;  Poage  v.  State,  3  Ohio  St.  229,  may  be 

SUte  V.  M'Kinlej,  31  Kan.  571 ;  Dal-  cited  nnder  Ohio  statute, 

las  V,  SUte,  35  La.  An.  899.    Other-  ^  Infra,  §  824 ;  State  v.  Babcock,  1 

wise  in  Ohio  bj  statute.    See  supra.  Conn.  401 ;  People  v,  Douglass,  4  Cow. 

§    815,    note.    State    v.    Clifford,    58  26,  28 ;  Adams  v.  People,  47  111.  376 ; 

Wis.  477.  State  v,  FeUer,  25  Iowa,  67 ;  SUte  r. 

*  Silyej  V.  SUte,  71  Oa.  553 ;  supra,  Anderson,  2  Bailey,  565 ;  SUto  o. 
§  749.  McKee,  1  Bailey,  651 ;  SUte  v.  Miller, 

*  State  V,  Bums,  33  Mo.  483.  That  1  Der.  &  B.  500 ;  State  9.  Belcher,  13 
until  this  period  the  defendant  is  not  S.  C.  459 ;  SUte  r.  Brannon,  45  Mo. 
supposed  to  be  in  jeopardy,  see  supra,  329  ;  SUte  v.  Hendricks,  32  Kan.  559 ; 
§  517.  But  see  McQuillen  v.  SUto,  8  State  v.  Ryan,  13  Minn.  370,  Coker  v. 
Sm.  &  M.  587.  State,  20  Ark.  53 ;  People  v,  Bonney, 

^  See  cases  cited  supra,  §§  518,  19  Cal.  426;  Card  9.  People,  3  Neb. 
733 ;  Peiffer  9.  Com.,  15  Penn.  St.  357  ;  see  Eastwood  v.  People,  3  Park. 
468;  Wesley  v.  SUto,  11  Humph.  502;    C.  R.  25;  Stophens  v.  People,  19  N. 
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§  820.]  PLEADING  AND  PBACTICB.  [OHAP.  XYIH. 

denied  that  there  is  growing  reason  for  the  acceptance  of  this 
view.  No  juries  composed  of  right  materials  can  be  kept  together 
day  and  night  during  the  trial  of  a  case  which  lasts  for  days  if  not 
for  weeks,  without  great  discomfort  and  risk  to  themselves,  and 
positive  damage  to  the  business  community.  We  have,  therefore, 
to  decide  between  one  of  three  courses.  We  must  go  on  with  a 
case,  according  to  the  old  English  fashion,  day  and  night,  until  it 
terminates;  or  we  must  make  up  our  juries  from  idlers,  if  not 
vagrants,  whose  seclusion  will  be  no  public  loss,  and  perhaps  not 
much  inconvenience  to  themselves ;  or,  if  we  summon  business  and 
family  men  charged  with  other  duties,  and  thus  competent  to  decide 
difficult  issues,  we  must  permit  such  adjournments  and  separations 
during  trial  as  will  preserve  the  health  and  protect  the  business 
relations  of  the  jurors.  If  such  men  be  obtained  on  a  jury,  there 
is  no  more  reason  for  their  confinement  and  seclusion  than  there  is 
for  the  confinement  and  seclusion  of  the  judges  trying  the  case.  Of 
course  stringent  charge  should  be  made  in  any  view  to  the  jurors 
to  listen  to  nothing  out  of  court  on  the  subject  of  the  case ;  and  these 
admonitions  should  be  followed,  not  only  by  new  trials,  but  by. 
severe  punishment  of  the  offending  jurors,  if  the  injunction  be  not 
obeyed.^ 

§  820.  In  cases  of  such  sickness  or  temporary  incapacities  as  do 
Coartfn  ^^^  permanently  touch  the  competency  of  the  jury,  the 
Buch  cases  court  may  adjourn  the  jury  from  day  to  day,  until  the 
journ  from    incapacity  is  removed  ;  nor  is  there  any  reason  to  doubt 

J  to  day.    ^y^^^^  ^jj.^  ^^^  limitations  hereinafter  expressed,  the  jury, 

due  caution  being  given  them  by  the  court,  may  be  permitted  to  sep- 
arate. On  this  point  may  be  accepted  the  remarks  of  Judge  Story, 
in  a  case  where  the  principal  witness  for  the  prosecution  refusing  to 
testify,  the  case  was  brought  to  a  stand-still,  whereupon  the  court,  on 
motion  of  the  district-attorney,  discharged  the  jury,  and  remanded 
the  case  for  another  trial.'  From  the  printed  report  it  does  not 
appear  that  the  order  of  the  court  was  that  the  jury  should  be  dii- 

T.  549 ;  State  v,  MoRlmnrray,  3  Strobh.    Strong,  J.,  are  reported  in  Stephens 
33.    Polin  V.  State,  14  Neb.  540.    The    v.  People,  19  N.  Y.  550. 
question  of  consent  is  discussed  sapra,        *  U.  S.  v.  Coolidge,  2  Gallison,  364* 
§  733.  See,  also,  U.  S.  v,  HaskeU,  4  Wash.  C. 

1  Striking  remarks  on  this  point  of    C.  402 ;  State  v.  Ballo<&,  63  N.  C.  570 ; 

and  see  supra,  §§  508,  723  et  «eg. 
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CHAP.  XVIII.]  NEW  TRIAL.  [§  822. 

charged^  but  merely  that  the  case  should  be  poitponed.  And  what 
has  just  been  quoted  applies  to  a  mere  motion  to  adjourn  the  trial. 

In  England  short  adjournments  have  been  permitted  to  enable  a 
witness  to  be  instructed  as  to  the  nature  of  an  oath  ;^  but  in  felonies 
it  is  said  that  the  judge  has  no  power  even  to  order  an  adjournment 
from  day  to  day  on  account  of  absence  of  prosecutor  or  witnesses.* 
It  is  otherwise,  however,  when  a  juror  or  prisoner  is  taken  so  ill  as 
to  be  unable  to  proceed  with  the  trial.' 

§  821.  Summary  of  Law  as  to  Separation  of  Jurors  after  the 
Final  Commitment  to  them  of  the  (7a««.— 1.  Separation   ^    ^.  ^  ^ 

*^  Conflict  of 

of  the  jury,  in  a  capital  case,  after  they  have  been  opinion  as 

sworn  and  empanelled,  in  such  a  way  as  to  expose  them  separation^ 

to  tampering,  may  be  ground  for  a  new  trial.*    The  au-  ^^J®™' 

thorities,  however,  differ  as  to  whether,  (1)  This  ground  case  is  per- 

mififiiblfia 

is  absolute ;  or,  (2)  Prima  faciej  subject  to  be  rebutted 
by  proof  from  the  prosecution  that  no  improper  influence  reached 
the  jury ;  or,  (3)  Merely  contingent,  upon  proof  to  be  offered  by 
the  defence  that  a  tampering  really  took  place. 

§  822.    (1)  Among  those  holding  the  first  view,  the   q^^^^ 
courts  of  New  Jersey,  Pennsylvania,  Louisiana,  Missis-   holding 
sippi,  and  Tennessee  take,  at  least  in  capital  cases,  the   ration 
most  extreme  position,  they  maintaining  that  even  con-    ^    ' 
sent  of  prisoner  cannot,  in  such  cases,  cure  a  separation.' 

1  See  Whart.  Crim.  Ev.  §§  371  et  seq.  Bissippi,  however,  a  more  liberal  view 
'  R.  V.  Tempest,  1  F.  &  F.  381 ;  R.  v.  has  been  subseqnentlj  taken.    Cole- 
Parr,  2  F.  &  F.  861 ;  R.  v.  Robson,  4  F.  man  r.  State,  59  Miss.  484.     Compare 
&  F.  360 ;  R.  v.  Perkins,  Ld.  Rajm.  64.  Com.  v.  MoCaul,  1  Va.  Cas.  271  ;  Over- 

*  Supra,  §  508.  bee  v.  Com.,  1  Robins.  Va.  756 ;  Mo- 
^  A  Juror  retiring  in  ease  of  neoes-  Lean  v.  State,  8  Mo.    153 ;   State  v. 

sitj  with  a  baililT  is  no   separation.  Murray,  91  Mo.  95.     In  Earlj  v.  State, 

Neal  V.  State,   64  Ga.  272 ;    State  v,  1  Tex.  Ap.  248,  it  was  held  that  even 

Collins,  86  Mo.  245 ;  State  v.  Payton,  a  separation  (without  consent)  caused 

90  Mo.  220;    State  v,  Washburn,  91  by  a  fire  burning  the  hotel  where  the 

Mo.  571 ;  Skates  v.  State,  64  Miss.  644.  jury  were  confined,  vitiates  the  verdict, 

*  State  V.  Cucuel,  2  Vroom  (31  N.  J.  though  the  jurymen  all  swore  that 
L.),  249  ;  PeiiTer  v.  Com.,  15  Penn.  St.  they  heard  nothing  from  outside  as  to 
469 ;  Wesley  v.  State,  11  Humph.  502 ;  the  case.  Bare  separation  under  stat- 
Odle  V.  State,  6  Bazt.  159 ;  Wiley  v,  ute  is  ground  for  reversal  in  capital 
SUte,  1  Swan,  256  ;  Woods  r.  State,  oases.  State  v.  Collins,  81  Mo.  652.  In 
43  Miss.  364;  State  v.  Crosby,  4  La.  Louisiana,  however,  the  separation 
An.  434 ;  State  v,  Populus,  12  La.  An.  must  appear  of  record  to  be  ground  for 
710.    See  supra,  §§  518,  783.    In  Mis-  reversal.    State  v,  Popmlus,  ta  sup, 
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§  825.]  PLRADINa  AND  PRACTICB.  [CHAP.  XYIIL 

h^id?^  §  823.   (2)  That  such  separation,  in  a  capital  case, 

such  sepft-  is  prima  facie  ground  for  a  new  trial,  subject  to  be  re- 
P^  ^^  ^  butted  by  proof  from  the  prosecution  that  no  improper 
^;^^        influence  reached  the  jury,  is  the  position  generally 

taken  by  the  American  courts.^ 
§  824.   (8)  There  are,  however,  cases  in  which  it  has  been  held 

that  separation  of  the  jury  is  only  ground  for  new  trial 
holding  when  sustained  by  proof  of  tampering,  the  burden  of 
ntion^£tai  ^l^ich  is  on  the  defendant.*  In  some  courts,  also,  it  is 
Serela'*'*  held  that  the  question  of  the  rightfulness  of  such  separa- 
proof  of       tion  is  within  the  discretion  of  the  judge  trying  the  case, 

not  subject  to  revision  on  error ;'  but  this  only  holds  in 
cases  in  which  there  has  been  no  manifest  injustice  exhibited  on  the 
««   ,  ^         record.* 

The  lat- 
ter view  &  825.   2.  In  felonies  not  capital,  and  misdemeanors, 

held  as  r        »  » 

to  misde-  it  is  for  the  defendant  to  prove  tampering ;  and  separa- 
meanors.      ^.j^^^  jg  within  the  discretion  of  the  court.* 

1  State  V.  Prescott,    7  N.  H.    291 ;  of  the  Jnrors  had  been  absent,  daring 

Com.  V.  Roby,  12  Pick.  496 ;  State  v.  an  adjournment  of  the  case,  for  ten 

Babcook,  1  Conn.  401 ;  State  v.  O'Brien,  dajs,  in  the  onstody  of  a  sworn  officer, 

7  R.  I.  337 ;  People  v.  Douglass,  1  Cow.  under  suitable  instructions ;  though  it 
26 ;  Eastwood  v.  People,  3  Park.  C.  R.  would  have  been  otherwise  had  the 
25;  S.  C,  14  N.  Y.  562;  Philips  v,  conviction  been  for  a  capital  offence. 
Com.,  19  Grat.  485  ;  State  v.  Tilgh-  Moss  v.  Com.,  107  Penn.  St.  267. 
man,  11  Ired.  514  ;  Cohron  v.  State,  20  <  Supra,  §  819  ;  SUte  p.  Camp,  23 
Ga.  752 ;  Caleb  v,  SUte,  39  Miss.  721 ;  Vt.  551.  See  People  v.  Beagle,  60 
Skates  v.  Stote,  64  Miss.  644 ;  Jump-  Barb.  527 ;  SUte  v.  Stewart,  26  S.  C. 
ertz  V,  People,  21  111.  373 ;  Reins  u.  125 ;  Medler  v.  SUU,  26  Ind.  171 ; 
State,  30  111.  256 ;  Creek  v.  SUte,  24  Riley  v.  State,  95  Ind.  446 ;  Crockett 
Ind.  151;  Maher  v.  SUte,  3  Minn.  444;  v.  SUte,  52  Wis.  211 ;  SUte  o.  Hen- 
Rowan  V.  State,  30  Wis.  132 ;  SUte  r.  dricks,  82  Kan.  559  ;  Mann  v.  SUto,  3 
Dolling,  37  Wis.  396 ;  Hines  V.  SUte,  Head    (Tenn.),    373;    Cartwright   v. 

8  Humph.  597;  Cornelius  v,  SUte,  7  SUte,  12  Lea,  620;  State  v.  Jones,  7 
Bug.  (Ark.)  732;  Binns  v.  SUte,  35  Nev.  408;  Russell  r.  SUte,  11  Tex. 
Ark.  118  ;  Wright  v,  SUte,  35  Ark.  639 ;  Ap.  288 ;  Bird  v.  Sute,  18  Fla.  493. 
Madden  v.  State,  1  Eans.  340 ;  People  *  Sargent  v.  State,  11  Ohio,  472 ; 
r.  Symonds,  22  Cal.  348  \  reviewing  State  v,  Engle,  13  Ohio,  490 ;  Davis  v. 
People  V,  Backus,  5  Cal.  275 ;  Coleman  SUto,  15  Ohio,  72 ;  SUte  o.  Anderton, 
V.  SUte,  17  Fla.  206;  People  v.  Bush,  2  Bailey,  565 ;  SUte  v.  MoBlmurray,  3 
68  Cal.  623;  Cos  v.  State,  7  Tex.  Ap.  Strobh.  34.  Supra,  §§  500  etteq.,  733, 
1 ;  West  V.  State,  Id.  150 ;    Elkin  v,  814. 

People,  5  Col.  508.  ^  See  supra,  §§  494  ei  mq. 

After  a  conviction  of  manslaughter       >  See  cases  cited  supra,  §§  814,  815 ; 
it  is  no  ground  for  a  reversal  that  one    State  v.  Madoil,  12  Fla.  151. 
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OHAP.  XVIII.]  HEW  TBIAL.  [§  827- 

§  826.  8.  Even   should  sepftration,  prior  to  charge  of  court, 
irregularly  take  place,  without  tampering,  this,  accord-   y^^^^  j^. 
ing  to  the  preponderance  of  authority,  may  be  cured  by  reguiaritieB 
the  defendant's  consent.*  cured  by 

Until  the  panel  is  complete,  separation  may  in  any  ^°^°^ 
view  take  place.* 

§  827.  As  has  been  already  noticed,'  the  officer  having  charge 
of  the  jury  should  be  duly  sworn  to  keep  them  ^^  in  some 
convenient  and  private  place,"  etc.,  "and  not  suffer  any  offlcerT?n- 
person  to  speak  with  them,  nor  to  speak  to  them  your-  JJJJ^^^^^y 
self  on  the  subject  of  the  case,  without  leave  of  court.''   ingdeiib- 
Should  the  jury  be  accompanied  by  an  unsworn  officer, 
the  verdict  will  be  set  aside  unless  it  appear  affirmatively  that  it 
was  not  in  any  way  influenced  by  the  inadvertence/    A  series  of 
officers  may  be  successively  sworn  for  this  purpose,  to  keep  up  the 
chain  of  attendance.'    But  it  is  not,  in  all  jurisdictions,  necessary 
that  the  officer  should  have  a  special  jurat.'    Nor  is  it  ground  for 
new  trial  that  among  the  deputy  sheriffs  who  had  general  custody 
of  the  jury  was  one  who  was  a  witness  on  the  trial  for  the  prosecu- 
tion,^ though  it  has  been  held  otherwise  when  the  officer  actually  in 
close  attendance  was  such  a  witness.' 

The  intrusion  even  of  a  legally  qualified  officer  on  the  delibera- 
tions of  the  jury  may  be  a  ground  for  new  trial,'  though  there  is  good 

1  Supra,  §§  351,  518,  733.  •  Dhvia  v.  State,  15  Ohio,  72 ;  Stone 

<  Sapra,  §  517.  v.  State,  4  Hamph.  27.    See  Dojal  v. 

>  Snpra,  §  728.  SUte,  70  Oa.  134.    That  in  Missoari  the 

^  Mclntyre  v.  People,  38  111.   514;  officer  mast  be  sworn  when  the  Jury  pass 

Wilhelm  v.  People,  72  III.  468 ;  Brack-  into  his  charge,  see  State  v.  Underwood, 

er  V.  State,  16  Wis.  333;   Lnster   v.  76  Mo.  630.   And  this  is  the  better  view. 

State,  11  Humph.  169 ;  Hare  v.  State,  ^  Read  v.  Com.,  22  Grat.  924.    See 

4  How.  (Miss.)  187 ;  McCann  v.  State,  infra,  §  835. 

9  S.  &  M.  465 ;  though  see  Trim  v.  >  State    r.    Snyder,   20  Eans.   306 ; 

Com.,  18  Grat.  983.    That  the  officer's  McElrath  v.  SUte,  2  Swan,  378.  Infra, 

oath  mast  be  speoiflo,   see   Spain  r.  §  850. 

State,  8  Bazt.  514.    If  the  record  avers  >  People  v,  Knapp,  42  Mich.  267. 

that  the  jury  were  in  charge  of  the  There  are,  however,  many  cases  in 

proper  officer,  the  presumption  is  that  which  officers  in  charge  are  necessarily 

he  was  sworn.    Clark  v.  State,  8  Bazt.  in  attendance  daring  the  jury's  de- 

591.  liberations.    Such   attendance  should 

s  Wormeley's    case,     8   Grat.    712.  only  be  ground  to  set  aside  the  verdict 

See  Com.  v,  Jenkins,  Thach.  C.  C.  118.  when  it  amounts  to  presence  during 
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reason  as  well  as  high  authority  to  hold  that  when  the  officer  is  shown 
to  have  in  no  way  interfered  with  the  deliberations,  such  presence 
bein^  for  the  comfort  and  security  of  the  jury,  and  in  no  way  acting 
as  a  restraint  or  pressure  on  them,  this  does  not  vitiate  the  verdict.^ 

It  is  a  violation  of  duty,  which  is  ground  for  a  new  trial,  for  the 
officer  to  speak  to  the  jury  on  the  case,  unless  to  ask  whether  they 
have  agreed  on  a  verdict  ;*  or  to  treat  them,  he  hoping  for  a  reward 
in  case  of  conviction.' 

§  828.  The  jury  are  entitled  to  take  out  with  them  such  papers 
and  instruments  of  evidence  as  have  been  admitted  in  the 
recepti^  case,  provided  all  asked  for  are  sent  out,  and  the  action 
^is^of ^roof  ^^  ^®  court  in  this  respect  be  at  the  close  of  the  trial,  in 
ground  for  open  court  and  before  the  parties.^  Should  the  jury  re- 
ceive any  material  paper,  book,  or  other  article,  likely 
to  aflfect  their  deliberations,  which  has  not  been  put  in  evidence, 
this,  if  leading  to  a  conviction,  will  be  a  cause  for  setting  aside  the 
verdict,'  unless  the  reception  was  not  objected  to  at  the  time  by  de- 
fendant's counsel,  though  then  cognizant  of  the  fact.' 

In  another  volume^  will  be  found  an  enumeration  of  the  cases  in 
which  the  jury  are  permitted  to  inspect  articles  material  to  the  issue. 
If  this  be  done  out  of  court,  in  the  absence  of  the  defendant,  it  is  a 
fatal  irregularity.  Hence,  experiments  by  a  jury  with  old  boots  to 
see  whether  they  would  make  tracks  of  a  particular  kind,  such  ex- 
periments being  out  of  court,  and  without  leave  of  court,  will  vitiate 
a  conviction.'  But  it  is  otherwise  when  the  court  grant  leave,  in 
the  presence  of  parties,  to  take  out  the  articles  in  question.*    Thus 

the  jnrj*8  disoosBionB,  or  when  it  in-  *  People  v,  Mjers,  70  Cal,  582. 

terferes  with  freedom  of  deliberation,  *  Rainforth  v.  State,  61  111.  365 ;  see 

or  when  the  oi&oer  is  shown  to  have  a  State  v.  Tompkins,  71  Mo.  613. 

bias  in  the  case,  or,  as  has  been  seen,  ^  Supra,  §  729  ;  Co.  Lit.  227 ;  2  Hale 

not  to  have  been  duly  qualified.  P.  C.  306  ;  R.  v.  Sutton,  4  M.  &  8. 532 ; 

1  SUte  V.  Hopkins,  35  Vt.  250 ;  Peo-  Whitney  v.  Whitman,  5  Mass.  405 ; 

pie  V.  Hartung,  4  Park.  216,  256 ;  Peo-  Com.  v.  Edgerly,  10  Allen,  184;  Yates 

pie  V.  Wilson,  4  Park.  619  ;  Oainey  v.  v.  People,  38  111.  527 ;  Atkins  r.  SUte, 

People,  97  111.  270  ;  State  v.  Hopper,  71  16  Ark.  568 ;  People  v.  Page,  1  Idaho, 

Mo.  425 ;  Read  v.  Com.,  22  Grat.  924 ;  114 ;  see  Jones  v.  State,  89  Ind.  82. 

Crockett  r.  State,  52  Wis.  211 ;  Com.  «  State  v.   Nichols,  29  Minn.  357; 

V.  Shields,  2  Bush,  81 ;  Jones  v.  State,  Jackson  v.  State,  76  Ga.  551. 

68  Oa.  760.  ^  Whart.  Crim.  Ev.  §  312. 

'  Rickard  V.  State,  74  Ind.  275 ;  State  >  State  v,  Saunders,  68  Mo.  120. 

V.  Dallas,  35  La.  An.  899.  •  Powell  t^.  State,  61  Miss.  319. 
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it  is  no  ground  for  a  new  trial  that  the  court  permitted  the  jury  to 
take  out  a  bottle  of  ale  which  was  a  part  of  the  ale  whose  manu- 
facture was  the  subject  of  the  trial.^  But  it  is  settled  that  a  ver- 
dict will  be  set  aside  when  the  jury,  during  their  deliberations,  re- 
ceive a  paper  of  any  character,  not  in  eyidence,  calculated  to  lead 
them  to  the  verdict  they  render,'  there  being  no  proof  oflfered  that 
the  jury  were  not  prejudiced  by  the  paper.'  It  is  otherwise  where 
a  paper,  without  the  action  of  the  successful  party,  finds  its  way 
into  the  jury-box,  but  is  not  read  by  the  jury.* 

§  829.  The  old  rule  was  that  if  a  jury  send  for  a  book,  on  their 
own  motion,  after  they  have  retired,  and  read  it,  their 
verdict  is  avoided  ;•  and  this  distrust  has  been  extended  Sar  recSS.' 
so  far  as  to  withhold  from  the  jury  treatises  on  law  ^^^ 
which  both  parties  consent  to  permit  the  jury  to  read. 
Thus,  on  one  occasion,  Lord  Tenterden,  though  the  counsel  on  both 
sides  consented,  refused  to  send  out  to  the  jury,  on  their  request,  a 
copy  of  Sel  wyn's  Law  of  Nisi  Prius,  observing  that  the  proper  course 
for  the  jury  to  adopt  wad  for  them  to  come  into  court,  state  their 

1  State  9.  MoCaffertj,  64  Me.  223.  As  will  not  be  granted  after  conviotion  kk 

to  what  papers  go  oat,  see  Uddersook  v.  a  capital  case  merely  because  the  Jnry,. 

Com.,  76  Penn.  St.  340.  during    their    deliberations,    became- 

Where  the  solicitor  for  the  plaintiib,  possessed  of  and  read  a  newspaper,, 

after  the  evidence  was  concluded,  de-  containing  a  report  of  the  triAl^  but  no- 

livered  a  bundle  of  depositions  to  the  comments  thereon  which  could  prejn-^ 

Jury,  a  portion  of  which  were  not  in  dice  the  prisoner ;  nor  because  thej  had 

evidence,  the  verdict  for  the  plaintifls  the  statute  defining  the  ofSenee  under 

was  set  aside,  though  the  jury  swore  trial  before  them  during  their  delibera- 

that  they  h^ul  not  opened  the  bundle,  tlons.    People  o.  Gaffney,  14  Abb.  Pr. 

2  Hale  P.  C.  308.  (N.  S.)  36.    It  is  otherwise  where  the- 

*  Vicary  v.  Farthing,  Gro.  Blis.  411 ;  reports  are  imperfect.  Walker  v. 
Lonsdale  v.  Brown,  4  Wash.  C.  G.  SUte,  37  Tez.  366.  See  Wilson  v. 
148  ;  Haokley  v.  Hastee,  3  Johns.  252 ;  People,  4  Park.  G.  R.  619. 

Sheair  V.  Gray,  2  Yeates,  273 ;  Alex-  In  Farrar  v.  SUte,  2  Ohio  St.  64, 

ander  v.  Jamieson,  5  Binn.  238 ;  Gom.  where  a  jury,  without  the  knowledge 

V.  Landis,  12  Phila.  576 ;  34  Leg*  Int.  or  aid  of  any  one,  procured  a  part  of  a 

204;   State  v.  Tindall,  10  Richards,  newspaper  oonUlning  the  charge  of 

212 ;  State  v.  Taylor,  20  Kans.  643.  the  judge  in  the  cause,  and  used  it  to 

*  Gom.  V,  Landis,  12  Phila.  576 ;  guide  their  deliberations,  although  the 
State  v.  Lantz,  23  Can.  728;  Garter  report  was  accurate,  the  verdict  was  set 
V.  State,  9  Lea,  440.  aside. 

*  Hix  V.  Drury,  5  Pick.  296 ;  Gom.  r.  »  Vin.  Abr.  pi.  18 ;  Go.  Lit.  227. 
Bdgerton,  10  Allen,  184.  See  Farrar  v.  SUte,  2  Ohio  St.  54. 

It  has  been  held  that  a  new  trial 
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question,  and  receive  the  law  from  the  court.^  The  reception 
by  the  jury,  also,  without  application  to  and  consent  of  the  court,  of 
the  statutes  bearing  on  the  case,  has  been  ruled  ground  for  setting 
aside  a  verdict  of  conviction  f  but  it  has  been  held  to  be  no  such 
ground  that  the  jury  during  their  deliberations  had  the  opportunity 
of  access  to  a  set  of  State  reports ;'  or  that  they  obtained  a  copy  of 
the  code  in  order  to  frame  their  verdict.^ 

§  829  a.  Does  the  reception  by  the  jury  of  a  report  of  the  evi- 
dence avoid  the  verdict  ?  It  certainly  does  not  when  the 

eeptfonof  J^^y  ^®  ^^^  ^^^  ^^^  paper,  or  read  only  coUateral  mat- 
reports  of     ters  from  the  same  paper  not  relative  to  the  case.    Thus, 

eyidence.  , 

where  the  officers  attending  upon  the  jury,  under  a  mis- 
take of  duty,  permitted  them  to  read  the  newspapers,  the  officers 
first  inspecting  them,  and  cutting  out  everything  that  in  any  nianner 
related  to  the  trial ;  and  it  appeared  that,  in  point  of  fact,  the  jurors 
never  saw  anything  in  any  newspaper  relative  to  the  trial,  and 
after  the  charge  from  the  court  were  not  allowed  to  see  any  until 
after  they  had  delivered  their  verdict ;  it  was  held,  by  Judge  Story, 
that  this  was  an  irregularity  in  the  officers,  but  not  sufficient  to 
justify  the  court  in  setting  aside  a  verdict  and  granting  a  new  trial, 

1  Barrows  v,  Unwin,  3  C.  &  P.  310.  oonnsel  to  the  Jutj  deliberating  in  the 

See  Hanniont  V.  State,  18  Tez.  Ap.  523.  oourt-room,   though   oonnsel  was  ad- 

In  a  case  of  treason,  before  Wilson,  vised  that  the    court-room  contained 

Blair,  and  Patterson,  Justices,  in  the  law  books  bearing  on  the  case,  pre- 

U.  S.  Circuit  Court,  the  jury,  as  is  eluded  an  objection  being  taken  to  the 

stated  bj  Mr.  Dallas,  were  permitted,  jury  reading  the  books, 

with  consent  of  parties,  to  take  with  '  State  v,  Kimball,  50  He.  509.    See 

them   Foster's  Crown  Law,  and  the  State  o.  Patterson,  45  Vt.  308;  SUte 

Acts  of  Congress.      U.  S.  r.  Vigol,  2  v.  Smith,  6  R.  I.  33 ;  Merrill  r.  Navy, 

Dallas,  347 ;  Whart.  State  Tr.  176.  6  R.  I.  33  ;    but  see  contra^  Loew  v. 

The  Supreme  Court  of  Louisiana,  in  State,  60  Wis.  559  ;  People  v.  Gaffiiey, 

1871,  in  a  case  where  the  allegation  14  Abb.  Pr.  (N.  S.)  36. 

was  that  the  jury,  In  considering  their  *  State  o.  Hopper,  71  Mo.  425.    See 

yerdict,    were  allowed  by   the   trial  State  v.  Harris,  34  La.  An.  118. 

judge  ''to  hare  in  their  room  Whar-  '  Graves  v.  State,  63  (H.  740.    See 

ton's  Crim.  Law,  to  consult  in  relation  People  v.  Draper,  28  Hun,  1 ;  State  p. 

to  their  verdict,"  declared  "that  we  Tanner,  38  La.  An.  307.     In  State  p. 

see  no  force  in  the  point."  State  v,  Robinson,  20  W.  Va.  713,  it  was  held 

Tally,  23  La.- An.  678.  that  permission  to  the  jury  to  receive 

In  Durham  v.  State,  70  Ga.  264,  it  sealed  letters  was  ground  for  new  trial, 
was  held  that  assent  by  defendant's 
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or  treating  the  matter  as  a  mistrial.^  Bat  where  the  jury,  on  their 
own  motion,  obtain,  after  they  retire,  a  report  of  the  judge's  charge, 
which  they  use  to  guide  their  deliberations,  this,  as  has  been  seen, 
has  been  held  ground  to  set  aside  a  verdict  of  conviction.*  But  it 
has  been  ruled  that  the  mere  fact  of  a  jury  becoming  possessed, 
after  retiring,  of  an  accurate  newspaper  report  of  the  evidence, 
without  any  comments  thereon,  is  not  ground  to  set  aside  the  ver- 
dict ;'  though  it  is  otherwise  when  the  report  is  imperfect,^  or  when 
the  paper  received  is  a  review  of  the  case.*  And  it  is  not  ground 
for  a  reversal  that  a  report  of  the  evidence  at  the  coroner's  inquest 
was  in  the  jury-room,  it  not  appearing  that  they  read  it.' 

§  880.  It  is  irregular  even  for  the  trial  judge,  after  the  jury 
have  retired,  to  confer  with  them  except  in  the  presence   ^n^soof 
of  the  parties  ;  and  if  any  communication  is  so  made  by  irregruiar 
him  to  them,  in  any  way  calculated  to  prejudice  the  de-  cation  of 
fendant,  this  will  avoid  the  verdict.^    Whatever,  as  to  ^^^^' 
the  merits,  passes  from  the  judge  to  the  jury,  should  be  in  the  pres- 
ence of  the  parties,  open  to  their  correction  at  the  time,  and  to 
exception,  so  that  it  may  be  open  to  a  revisory  court.      It  has 
therefore  been  held  that  the  sending  in  by  the  judge  of  a  prior 
written  charge  to  a  grand  jury  will  avoid  the  verdict  ;*  and  the  same 
result  was  reached  where  the  judge,  after  the  jury  had  retired,  and 
had  declared  that  they  were  unable  to  agree,  told  the  jury  that  the 
case  was  a  peculiar  one,  and  that  he  had  reason  to  believe  they  had 
been  tampered  with ;'  and  where,  as  we  have  seen,  the  jury  obtained 

1  U.  8.  V.  Gibert,  2  Samn.  21.  ander,  66  Mo.  148  ;    Witt  t^.  State,  5 

<  Farrar  t^.  Bute,  2  Ohio  St.  54.  Cold.  (Tenn.)  11 ;  Tajlor  v,  SUte,  42 

s  People  V.  Oaffnej,  14  Abb.  Pr.  R.  Tez.  504. 

(N.  S.)  36.    See  Gilson  v.  People,  4  >  HoltOD  v.  State,  2  Fla.  476.    Judge 

Park.  C.  R.  619.  Edmonds,  on  a  trial  for  murder,  sent 

*  Walker  v.  State,  37  Tez.  366.  word  to  a  jury,  who  had  applied  to  him 
B  Carter  v.  State,  9  Lea,  440.  for  a  law  book  on  manslaughter,  that 

*  State  9.  Harris,  34  La.  An.  118.  thej  *'had  nothing  to  do  with  man- 
^  See  supra,  §  547 ;  Sargent  v.  Rob-  slaughter."     This  was  communioated 

erts,  1  Pick.  337 ;  Com.  r.  Ricketson,  to  them  by  the  officer  in  the  absence 

5  Met.   (Mass.)  412 ;  Hall  v.  State,  8  of  counsel,  but  was  held  not  sufficient 

Ind.  439 ;    Fisher  o.   People,  23  111.  ground  for  a  new  trial.    But  see  Peo- 

283 ;    O'Connor  v.  Outhrie,  11  Iowa,  pie  v.  Carnal,  1  Park.  C.  R.  256,  262, 

180  ;  Hoberg  v.  State,  3  Minn.  262 ;  676 ;  S.  C,  2  Park.  C.  R.  777-9. 

Crawford  v.  State,  12  Qa.  142 ;  State  v.  *  Stote  v.  Ladd,  10  La.  An.  271. 
Frisby,  19  La.  An.  143 ;  SUte  v.  Alez- 
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possession  of  a  fragment  of  a  newspaper  containing  the  charge  or  part 
of  the  charge  of  the  judge  on  the  issue  before  them.^  It  has  also 
been  held  ground  for  new  trial  that  the  court  took  testimony,  in 
the  presence  of  the  jury,  on  preliminary  questions  calculated  to  pre- 
judice the  defendant  ;*  or  ordered  during  the  trial  arrest  of  defend- 
ant's witnesses  for  perjury.'  It  is  not,  however,  ground  to  set  aside 
the  verdict  that  the  judge,  in  presence  of  counsel  on  both  sides, 
charged  the  jury  a  second  time  upon  matters  of  evidence,  after  they 
returned  to  court,  stating  they  could  not  agree,  but  without  request 
for  further  instructions  ;*  and  so  where,  after  the  jury  had  retired 
to  consult  on  their  verdict  they  sent  a  note  in  writing  to  the  court, 
in  absence  of  parties  and  counsel,  requesting  advice  on  certain  points 
in  the  case,  and  the  judge  returned  the  writing  without  reply,  and 
directed  the  officer  to  hand  a  volume  of  reports  to  the  foreman,  and 
to  request  him  to  read  a  part  of  a  decision,  to  the  eflfect  that  a  jury 
in  such  circumstances  could  not  communicate  with  the  judge  except 
in  open  court  ;^  and  so  where  the  judge,  in  answer  to  a  note  from  a 
juryman,  gave  an  answer  not  calculated  to  prejudice  the  defend- 
ant ;*  and  where  the  evidence  merely  was  that  the  judge  received 
a  note  from  the  jury  which  he  answered,  there  being  no  proof  of 
the  contents  of  the  no^  or  answer.'  And  a  new  trial  was  refused 
when  the  court,  after  the  jury  had  returned  for  instructions, 
read  evidence  to  them  in  the  absence  of  the  prisoner  and  his 
counsel  ;^  and  where,  under  similar  xircumstances,  the  judge,  in 
presence  of  the  defendant  but  in  the  absence  of  defendant's  counsel, 
made  to  the  jury  a  statement  not  touching  the  merits.*  But  such 
precedents  should  not  be  extended  so  as  to  permit  an  opinion  bearing 
on  the  merits  to  be  given  by  the  judge  to  the  jury  in  the  absence  of 
the  defendant.'® 

1  Farrar  v.  State,  2  Ohio  St.  64.  •  Doyle  v.  U.  8.,  10  Fed.  Rep.  269 ; 

In  Florida  (Dixon  v.  SUte,  13  FU.  11  BisB.  100. 

636)  it  is  held  not  to  be  error  to  per-  ^  People  v.  Ke^lej,  44  N.  T.  526. 

mit  the  jury  to  take  ont  the  whole  "  Jackson  v.  Com.,  19   Grat.   656; 

(otherwise  as  to  part)  of  the  written  contra^  Wade  o.  State,  12  Ga.  25. 

charge  of  the  court.  >  State  v.  Pike,  65  Me.  Ill ;  bat  see 

e  Hall  V.  State,  65  Ga.  36.  People  v.  Cessiano,  1  N.  J.  Cr.  R.  505 ; 

>  Burke  v.  State,  66  Ga.  157.  31  Han,  388.    Cf.  Honnicntt  v.  State, 

«  Com.  V,  Snelling,   15    Pick.  321.  18  Tez.  Ap.  523. 

See  Crawford  v.  State,  12  Ga.  142 ;  ^  Supra,  §  547 ;  State  v.  Davenport, 

State  V.  Connolly,  7  Mo.  Ap.  40.  33  La.  An.  231. 

s  Com.  r.  Jenkins,  Thacher's  C.C.  118. 
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§  881.  It  is  well  settled  that  if  a  jury,  after  they  are  sworn  in  a 
case,  and  before  its  sealing  for  rendition,  hear  other  testi-    . 

11  ^        1   .       1  .  t     And  80  of 

mony  than  that  rendered  m  the  case,  or  converse  with   convereing^ 
strangers  on  the  subject  of  the  case,  it  will  vitiate  the   ^^s,  and  re- 
whole  procedure.*    But  overhearing  by  the  jury  of  the   fn^^J^j^!^^ 
casual  remark  of  a  bystander  as  to  the  merits  is  not  tionasto 
ground  for  a  new  trial.*    Nor  does  overhearing  any  con- 
versation after  the  verdict  has  been  rendered  but  before  discharge, 
vitiate.* 

§  882.  It  is  sufficient  ground  for  a  new  trial  that  a  party  interested 
in  the  prosecution  visited  the  jury  during  their  delibera- 
tions.^ Thus,  where  it  appeared  that  the  prosecutor  had  presence  of 
been  in  the  room  with  the  jury  during  their  deliberations,  ^^^' 
it  was  held  ground  for  new  trial,  though  he  was  acting  officially  as 
high  sheriflf,  and  though  there  was  no  misconduct  shown.*  But  this 
is  not  to  be  stretched  so  far  as  to  require  a  new  trial,  because  one 
of  the  deputy  sheriffs,  having  charge  of  the  jury,  has  been  called  as 
a  witness  in  the  case.*  Where,  however,  a  part  of  the  jury  were 
permitted  to  take  their  meals  with  some  of  the  witnesses  of  the 

1  Perkins  v.  Knight,  2  N.  H.  474 ;  Thompson's  case,  8  Grat.  638.    Nor  is 

Knight  17.  Freei>ort,  13  Mass.  218 ;  State  it  anj  ground  for  a  new  trial  that  the 

V.  Tilghman,  11  Ired.  513.    Hudson  v.  jury  passed  through  crowds  of  people 

State,  9  Yerg.  408  ;  see  State  v,  Nohlett,  going  to  the  hotel  where  they  dined,  or 

2  Jones  L.  (N.  C.)  418.    Infira,  §  851.  that  they  dined  at  the  public  table  at 

As  to  English  practice,  see  R.  r.  Mar-  the  hotel,  under  the  charge  of  their  of- 

tin,  L.  R.  1  G.  C.  378 ;  and  see  supra,  fleer,  no  one  speaking  to  or  tampering 

§§  721-9.  with  them.  Jnmperts  v.  People,  21  111. 

<  People  V.  Reavy,  45  Hun,  418 ;  275 ;  Adams  v.   People,  47  111.  376 ; 

Brake  v.  State,  4  Bazt.  161.  Howe  v.  State,  1  Humph.  491 ;  Browu- 

*  James  v,  State^  55  Miss.  57.  ing  v.  State,  33  Miss.  47.    Nor  does  the 

Where  a   medical  witness  for  the  yisiting  of  the  Jury  by  a  stranger,  with 

Commonwealth,     being     accidentally  reasonable   refreshments,    under    the 

present  at  the  hotel  when  the  jury  supervision  of  the  officer  in  charge, 

were  brought  there  by  the  sheriff  to  be  yitiate  the  verdict,  no  conversation  as 

lodged  for  the  night,  invited  the  Jury  to  the  case  having  taken  place.    Com. 

in  the  presence  of  the  sheritf  to  drink  v.  Roby,  12  Pick.  496. 

with  him,  and  some  of  them  accepted  '  Odle  v.  State,  6   Bazt.  159.    See 

the  invitation,  it  was  ruled  that  as  this  Love  v.  State,  6  Bazt.  154. 

act  was  inadvertent,  but  intended  only  ^  McElrath  v.  State,  2  Swan,  378. 

as  an  act  of  courtesy,  and  as  it  was  all  >  Reed  v.  Com.,  22  Grat.  924.    But 

in  the  presence  of  the  sheriff,  it  was  see  State  v.  Snyder,  20  Kans.   306 ; 

not  sufficient  to  set  aside  the  verdict,  cited  supra,  §  827. 
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prosecution,  no  officer  being  present,  this  was  held  to  vitiate  ihe 
verdict.^ 

§  838.  If  any  testimony  material  to  the  issue  be  acted  on  by  the 

And  60  of  J'^^y*  without  having  been  previously  submitted  in  evi- 

testimony  dence,  but  be  communicated  to  the  jury  by  one  of  their 

by  Juror  number,  it  will  avoid  the  verdict.*    Thus,  verdicts  have 

or  ot  era.  j^^^^  ^^^  aside  where  an  unsworn  bystander,  during  the 

trial,  stated  to  one  of  the  jury  that  the  testimony  of  a  witness  under 
examination  was  true,'  and  where  the  sheriflf  handed  to  the  jury, 
while  deliberating,  loose  papers  purporting  to  be  the  evidence  in  the 
case,  not  knowing  what  the  papers  consisted  of.^  But  it  does  not 
follow  that  a  new  trial  will  be  ordered  because  the  jury  take  into 
consideration  general  knowledge  of  the  character  of  the  transaction. 
Thus,  in  an  indictment  for  a  seditious  libel,  tending  to  excite  pub- 
lic outrages,  the  judge  referred  to  the  personal  knowledge  of  the 
jury  for  proof  of  the  fact  that  serious  riots  had  for  some  time 
back  been  occurring  in  the  particular  neighborhood,  and  it  was  held 
that  such  a  reference  was  right,  such  riot  forming  part  of  the  his- 
tory of  the  country  ;'  and  where  one  of  the  jury  communicated  to 
his  fellows  mere  opinions  as  to  witnesses  in  the  case,  this  has  been 
ruled  to  be  no  ground  for  a  new  trial.'  But  the  case  is  different 
where  the  issue  is  affected  by  the  irregular  submission,  by  one 
juror  to  the  others,  of  material  facts,  connected  with  the  merits.' 
Thus,  where  one  of  the  jurymen  stated  to  his  fellows,  after  they  had 
retired,  that  he  had  heard  a  witness,  whose  credibility  was  attacked 
at  the  trial,  sworn  before  the  grand  jury,  and  that  his  statement  was 
the  same  as  he  had  made  on  the  trial,  and  it  appeared  that  this 
statement  had  much  influence  in  producing  the  verdict  of  guilty,  it 
was  held  that  this  proceeding  was  illegal,  and  vitiated  the  verdict.^ 

1  Odle  V.  State,  6  Bazt.  150,  though        *  Dempsey  r.  People,  47  111.  323. 
Bee  Wilson  v.  State,  6  Baxt.  206.  '  Poand  v.  State,  43  Ga.  88. 

>  R.  V,  Rosser,  7  C.  &  P.  648 ;  R.  v.        «  R.  v.  Satton,  4  M.  &  S.  532. 
Heath,  18  How.  St.  Tr.  123 ;  R.  v.  Sat-        ^  ^olen  v.   SUte,  2  Head,  620;  see 

ton,  1  M.  &  Sel.  532,  541 ;   State  v.  Purinton  v.  Humphreys,  6  Greenl.  379 ; 

Powell,  2  Halst.  244;  Howser  v.  Com.,  Price  v.  Warren,  1  Hen.  &  Munf.  385. 
51  Penn.  St.  332;    Kent  v.  State,  42        ^  Talmadge  r.  Northrop,  1  Root,  522; 

Ohio  St.  426 ;    Sam  v.  State,  1  Swan  SUte  v,  Andrews,  29  Com.  100 ;  Martin 

(Tenn.),  61 ;  Morton  v.  State,  1  Lea,  v.  State,  25  Oa.  494. 
498 ;  Anschicks  v.  SUte,  6  Tex.  Ap.  524.        >  Donston  v.  SUte,  6  Humph.  275. 
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How  far  jurors  are  admissible  to  prove  such  miscondact  is  hereafter 
discussed.^ 

§  834.    Vmting  the  scene  of  the  res  gestae,  by  a  part  of  a  jury, 
under  an  officer's  charge,  after  the  case  is  committed  to   And  so  of 
them,  is  ground  for  a  new  trial.*    It  is  otherwise,  how-  J^'ne^^f 
ever,  if  the  visit  is  merely  casual,  and  without  influence  offeoce. 
on  the  jury ;'  e,  g,,  as  where  the  jury,  when  taking  exercise  under 
the  custody  of  an  officer,  walk  by  such  scene.^ 

§  885.  The  inadvertent  or  necessary  intrusion  of  strangers  will 
not  be  cause  for  a  new  trial,  unless  coupled  with  proof  ^^^  ^^^  ^^ 
of  communication  made  as  to  the  case  under  trial.*  A  cidentai  or 
fortiori  is  this  the  case  when  the  visitor  is  a  qualified  Tisit  of 
officer,  present  casually,  though  unsworn  as  to  the  par-  ■*'^*°^^; 
ticular  issue ;  no  interference  being  proved.'  Nor  is  it  ground  for 
new  trial  that  the  jury  were  left  for  a  short  time  unattended,  no  in- 
trusion by  other  persons  being  shown,^  or  that  they  took  meals  in 
the  house  of  one  interested  in  the  case,  there  being  no  communica- 
tion as  to  the  case,'  or  that  a  juror,  with  permission  of  court,  went 
out  with  an  officer  to  consult  a  physician.'  But  where,  on  a  trial 
for  an  assault  with  intent  to  kill,  a  person  who  was  concerned  in  the 
^^  fight,"  of  which  the  assault  was  part,  was  permitted  to  ^'  fiddle  for 
the  jury''  at  their  request,  during  their  deliberations,  this,  though 
there  was  no  conversation  on  the  subject  of  the  trial,  was  held 
ground  for  a  new  trial. ^' 

§  886.  It  may  happen  that  instruments  of  evidence  may  inad- 
vertently be  seen  by  the  jury,  or  remarks  overheard  by  them,  not, 

1  Intra,  §  847.  Ck>m.  18  Grat.  983 ;  Kirk  v.  State,  73 

*  Eastwood  V.  People,  3  Park.  G.  R.  Ga.  620.  The  fact  that  in  a  capital 
25  ;  S.  C,  14  N.  Y.  562 ;  RnloiT  v.  Peo-  case  a  physician  was  called  in  to  visit 
pie,  18  N.  T.  179.  As  to  forxMtl  view,  a  Juror  who  was  seriously  ill,  after  the 
see  supra,  §  707.  jury  had  the  case  committed  to  them, 

*  State  V,  Brown,  64  Mo.  368 ;  State  is  not  by  itself  ground  for  reversal,  the 
V.  Adams,  20  Eans.  311.  See  People  v.  conversation  between  them  being  ez- 
Hope,  62  Gal.  291.  dnsively    as  to   the  Juror's    illness. 

«  Ibid.     Luck  v.  SUte,  96  Ind.  63.  Ooersen  9.  Gom.,  106  Penn.  St.  477. 

«  Supra,  §  831 ;  Luster  v.  State,  11        ^  People  v.  Kelly,  46  Gal.  337;  State 

Humph.  169  ;  State  v.  Degonia,  69  Mo.  v.  Turner,  26  La.  An.  573. 
485  ;  Hair  v.  State,  16  Neb.  601.    But        >  Dumas  t;.  State,  63  Ga.  600. 
see  Love  v.  State,  6  Bazt.  154.  '  State  v.  Vines,  34  La.  An.  1073. 

*  Supra,  §§  729,  821  et  seq. ;  Trim  v.       ^  State  v.  Gartright,  20  W.  Va.  32. 
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however,  through  any  design  on  the  part  of  the  prosecution  to  ob- 
tain  an  unfair  advantage,  or  with  any  effect  on  the  jury. 
exhibition  If  on  such  grounds  verdicts  should  be  set  aside,  few 
of  evidence,  ygj^ic^g  would  Stand.  In  such  cases,  therefore,  the  in- 
formation being  communicated  casually,  and  no  effect  on  the  jury 
being  produced,  su£Scient  ground  for  a  new  trial  is  not  laid.  Thus, 
where  during  the  trial  and  before  verdict  inadvertent  remarks  to  the 
prejudice  of  the  defendant  are  made  by  strangers  in  the  hearing  of 
jurymen,  this  will  not  operate  to  disturb  the  verdict  if  it  be  shown 
that  such  remarks  were  not  promoted  by  the  prosecution,  or  volun* 
tarily  entertained  and  weighed  by  the  jurymen.*  The  same  rule 
has  been  applied  to  the  casual  exhibition  of  a  material  paper,'  and 
to  jOther  fortuitous  exhibition  of  facts  bearing  on  the  case,  but  com- 
ing from  strangers,  and  not  influencing  the  result.'  And  there  is 
sound  reason  for  this  distinction.  If  jurors  are  allowed  voluntarily 
to  receive  and  weigh  evidence  not  rendered  on  trial,  no  case  could 
be  decided  fairly.  On  the  other  hand,  if  casual  remarks  as  to  the 
case  made  in  the  presence  of  a  juror,  not  in  any  way  influencing 
him,  should  require  a  new  trial,  no  case  would  be  decided  at  all ; 
for  there  is  no  case  in  which  one  of  the  parties  could  not  manage  to 
have  such  remarks  made.^ 

§  837.  It  is  at  all  events  clear  that,  as  a  general  rule,  the  acci- 
And  60  of  ^^^^^  approach  of  strangers,  and  collateral  communication 
the  mere  with  them,  unless  improper  conversation  as  to  the  case  is 
s^^en,^    entertained,  will  not  avoid  the  verdict.'    Thus,  handing 

^  State  V.  Ay  re,  3  Foster  (N.  H.),  Where  burglars'  tools,  fonnd  on  the 

301 ;  State  v,  Andrews,  29  Conn.  100 ;  defendant,  were,  daring  a  recess  of  the 

State  V.  Cuonel,  31  N.  J.  L.  (2  Vroom)  court,  while  the  cause  was  on  the  trial, 

249 ;  Hall's  case,  6  Leigh,  615 ;  Nance  exhibited,  and  their  use  explained  in 

V.  State,  21  Tex.  Ap.  457.  the  presence  of  one  of  the  jurors,  with 

*  State    V.   Taylor,    20   Kans.   643.  the  knowledge  of  the  defendant  and 

Supra,  §  825.  his  bounsel,  and  no  objection  was  made 

<  State  9.  Cucuel,  31  N.  J.  L.  249,  until  after  verdict,  it  was  held  that  the 

262;   Barlow  v.  State,  2  Blaokf.  114;  objection  was  to  be  r^arded  aa  waived. 

Rowe  V.  State,  11  Humph.  491 ;  Eppes  State  v.  Rand,  33  N.  H.  216. 

V.  SUte,  19  Ga.  102 ;  Chase  o.  State,  46  «  State  v.  Schnelle,  24  W.  Va.  767; 

Miss.  683 ;   State  v.  Fruge,  28  La.  An.  SUte  v.  Nance,  25  S.  C.  168 ;  State  p. 

«57;    Stanton  v.  State,  13  Ark.  319;  Cook,  30  Kans.  82 ;  People  v.  McCurdy, 

€tate  17.  Brown,  7  Oreg.  186  ;   March  v.  68  Cal.  576. 

SUte,  44  Tex.  64.    As  to  writ  of  error  •  Supra,  §  821 ;  SUte  v.  Miller,  24 

in  such  cases,  see  SUte  v.  Wart,  51  W.Va.  802;  8UU  v.  Smith,  Ibid.  815 ; 

Iowa,  587.  SUte  v.  Flanagan,  26  Ibid.  117;  SUte 
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five  dollars  casually  to  a  juror,  in  payment  of  a  debt,  by  and  trivial 
a  bystander,  without  any  reference  or  connection  with  the  tion. 
case  under  trial,  is  no  ground  for  a  new  trial.^    Nor  is  the 
mere  fact  that  the  jury  were  for  a  short  lime  without  attendants  fatal.' 
And  that  the  jury  were  taken  to  divine  service  during  the  trial,  and 
heard  a  sermon  on  the  text  *^  Thou  shalt  not  kill,"  does  not  by  itself 
vitiate  the  proceedings,  there  being  nothing  in  the  sermon  calculated 
to  bias  the  jury.* 

§  838.  When,  however,  a  communication,  not  on  its  face  trivial, 
is  shown  to  have  been  made  to  the  jury,  during  their  preaump- 
deliberations,  from  outside,  it  will  be  ground  for  dis-  tion  against 
turbing  the  verdict  unless  it  be  shown  to  have  in  no  way   munica. ' 
touched  the  merits  of  the  case  on  trial.*    Nor  can  a  **®°®' 
stranger,  even  by  the  action  of  the  court,  be  permitted  to  address 
the  jury  as  to  the  merits  of  the  pending  trial,  without  throwing  on 
the  prosecution  the  burden  of  showing  that  the  jury  was  not 
thereby  influenced.' 

§  889.  The  fact  that  a  juror  was  asleep  or  otherwise  inattentive 
during  the  trial  is  not  ground  for  a  new  trial,  where  it 
could  have  been  a  matter  of  exception  at  the  time  or  ig^^^'^° 
and  was  passed  over.*    Ignorance  of  the  English  Ian-  ""^^g^^^^J; 
guage,  when  not  known  at  the  time  of  challenge,  is  excepted 

.  ^  1  •  1  V  to  at  time. 

ground  for  new  trial.^ 

§  840.  Gases  may  occur  in  which  a  juror,  by  his  contumacious 
disregard  of  the  directions  of  the  court,  may  make  a  new  trial 

V,  Tilghman,  11  Ired.   513 ;  State  v.  v.  People,  4  Park.  C.  R.  256,  319,  as 

Baker,  63  N.  C.  276 ;  Rowe  v.  SUte,  11  roTemed  in  22  N.  Y.  95. 
Humph.  491 ;  Doyal  v.  State,  70  Ga.        >  People  v.  Green,  53  Cal.  90. 
134 ;   MoCann  v,  SUte,  9  S.  &  M.  465 ;        <  U.  S.  v.  Boyden,  1  Low.  266 ;  Bax- 

Ned  v.  SUte,  33  MIbb.  364 ;  Stanton  v.  ter  v.  People,  3  Gilm.  386 ;  Cogswell 

SUto,  13  Ark.  317  ;  Ck»ker  v.  SUte,  20  v.  SUto,  49  Ga.  103.    That  the  burden 

Ark.  51;  Nanoe  v.  SUte,  21  Tex.  Ap.457.  of  proving  that  there  was  no  influence 

1  Martin  v.  People,  54  111.  225.  exeroiaed  is  on   the   proeeoution,  see 

*  Hoover  o.  Sute,   5  Baxter,   672.  Nile  v.  SUto,  11  Lea,  694. 

See  Love  v.  SUto,  6  Baxt.  154.  ^  Com.  o.  Jones,  12  Phila.  550.    See, 

*  Alexander  v.  Com.,  105  Penn.  St.  1.  however,  Bonneville  v.  Stato,  53  Wis. 

*  Ibid. ;  Pope  o.  SUto,  36  Miss.  122 ;  680 ;  Terr.  v.  Romaine,  2  New  Mex.  114. 
SUto  V.  Anderson,  4  Nev.  265  ;  SUto  As  to  removal  of  this  objection  bj  em- 
V.  Harris,  12  Nev.  414 ;  Defriend  v.  plojment  of  an  intorpreter,  see  supra, 
SUte,  22  Tex.  Ap.  570.    See  Hartung  §  669. 
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But  other-     necessarj.^    This  has  been  ruled  to  be  the  case  where  a 

wise  &8  to 

disobedi.      juror,  in  disobedience  to  the  repeated  directions  of  the 
coort*^6-      coiiJ^tj  took  notes  of  the  evidence,  which  notes  he  re- 
Buiting  in     tained.'    But  the  mere  taking  of  notes  by  a  juror,  with- 
out objection,  is  no  ground  for  revision.' 
§  841.  In  New  York  any  indulgence  in  spirituous  liquors,  during 
trial,  by  the  old  rule,  avoided  the  verdict.^    '^  We  can- 
tum^when    ^^*''"  declared  the  Supreme  Court,  "allow  jurors  thus 
ground  for    of  their  own  accord  to  drink  spirituous  liquor  while  thus 

Dew  trial. 

engaged  in  the  course  of  a  cause.  We  are  satisfied  that 
there  has  been  no  mischief,  but  the  rule  is  absolute,  and  does  not 
meddle  with  consequences,  nor  should  exceptions  be  multiplied. 
We  have  set  aside  verdicts  in  error  for  this  cause,  where  the  parties 
consented  that  the  jury  should  drink.'"'  This,  however,  is  no 
longer  held  in  New  York,'  though  in  other  States  verdicts  have 
been  set  aside  because  spirituous  liquor  was  given  to  the  jury 
during  their  deliberation.'  On  the  other  hand.  Judge  Story,  in  a 
capital  case,  held  it  would  not  avoid  a  verdict  to  show  that  some  of 
the  jurors  drank  ardent  spirits  during  the  trial,  when  the  prisoner's 
counsel  consented  in  open  court  to  this  indulgence  to  those  whose 
health  might  require  it,  unless  it  was  also  shown  that  the  indulgence 
was  grossly  abused  and  operated  injuriously  to  the  defendant ;'  and 
this  view  is  now  generally  accepted,'  and  with  good  reason,  since  there 

^  See  supra,  §  717.  son  r.  Reddish,  45  Iowa,  550  ;  State  r. 

'  Cheek  v.  State,  35  lud.  492.     See  Brace,  48  Iowa,  530,  overruling  State  v. 

supra,  §  956.  Baldy,  supra. 

'  Cluck  V.  SUte,  40  Ind.  263.  *  U.  S.  v.  Gibert,  2    Sumner,    21 ; 

«  Dennison  v.  Collius,  1  Cow.  Ill ;  S.  P.,SUte  v.  Greer,  22  W.  Va.  803; 

Rose  V.  Smith,  4  Cow.  17.  Dolan  v.  State,  40  Ark.  454 ;   and  see 

*  Brant  v.  Fowler,  7  Cow.  562.  Coleman  o.  Moodj,  4  H.  &  M.  1*;  Stone 

«  Wilson  o.  Abrahams,  1  Hill,  207.  v.  SUte,  4  Humphreys,  37.     "  Cider" 

V  State  r.  Bnllard,  16  N.   H.  139;  is  at  all  events  unexoeptionable.  Com. 

Davis  V,  State,  35  Ind.  496  ;  State  o.  v.  Robj,  12  Pick.  406.    See  notes  in  21 

Baldj,  17  Iowa,  39  ;  Ryan  v.  Harrow,  Alb.  L.  J.  40. 

27  Iowa,  494 ;  Jones  v.  SUte,  13  Tex.        >  Nichols  v.  Nichols,  138  Mass.  256 

166  ;   People  o.  Gray,  61   Cal.  164,  a  (citing  text)  ;  SUte  v.  Cuouel,  31  N.  J. 

case  in  which  large  quantities  of  beer  L.  (2  Vroom)  549  ;   Com.  v.  Beale,  re- 

and  whiskey  were  sent  to  the  jury  ported   Whart.  Crlm.    Law,   7th  ed. 

without  permission  of  court  or  know-  §  3320 ;  Thompson's  case,  SGrat.  638 ; 

ledge  of  defendant,  but  there  was  no  Creek  v.  State,  24  Ind.  151 ;  Davis  r. 

proof  of  drunkenness.    But  see  SUte  People,  19  111.  74 ;  SUte  v.  Bruce,  48 

V.  McLaughlin,  44  Iowa,  82 ;  William-  Iowa,  530 ;    Roman  p.  SUte,  41  Wis. 
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are  many  men,  fully  capable  to  act  as  jurors,  who,  from  old  age  or 
other  reasons,  are  dependent  for  their  health  on  a  moderate  use  of 
tonics  of  this  class.^  It  is  agreed,  however,  that  incapacitating 
intoxication  by  any  of  the  jury  during  their  deliberations  is  ground 
for  setting  aside  the  verdict.'  And  it  has  been  held  in  Ohio,  that  , 
the  separation  of  a  juror  from  his  fellows,  after  the  case  has  been 
finally  submitted  and  before  they  have  agreed  upon  a  verdict,  for 
the  purpose  of  obtaining  and  drinking  intoxicating  liquors,  when 
not  explained  or  shown  to  be  excusable,  is  such  misconduct  of  the 
juror  as  will  entitle  the  prisoner  to  a  new  trial.' 

§  842.  Where  the  jury  have  cast  lots^r  resorted  to  chance  in 
any  way  whatever,  to  determine  their  verdict,  a  new  trial  c„y„^ 
will  be  ordered  in  all  cases  in  which  the  jurors  bound  ]otB  by 
themselves,   before  the   lot,  to  abide  by  the  result.^  other  irreg- 
Where,  however,  such  a  method  of   determining  the   SieiTco*^ 
views  of  the  particular  jurors  as  to  the  degree  is  taken  aaitations. 
without  any  previous  agreement  by  which  the  jurors  bind  themselves 
individually  to  adopt  a  mean  result,  but  where  each  juror  reserves 
to  himself  the  right  of  dissenting,  and  where  all,  after  consideration, 
agree  to  a  compromise  .based  on  their  individual  estimates,  the  find-' 
ing  will  rarely  be  disturbed.*    And  where  one  of  the  jury,  through 
a  mistaken  sense  of  duty,  thought  he  ought  to  assent  to  the  views 

312 ;  Jojoe  v.  State,  7Baxt.  273  ;  SUte  <  Weis  v.  State,  22  Ohio  St.  486. 

V.  Caalfield,  23  La.  An.  148  ;   Pope  v.  *  Hale  v.  Cove,  1  Strange,  642 ;  Parr 

State,  36  Miss.  121 ;   Rnssell  v.  State,  r.  Seames,  Barnes,  438  ;  Mellish  v,  Ar- 

53  Miss.  368;   Green  v.  State,  59  Miss,  nold,  Banb.  51;  Thompson  v.  Com.,  8 

501 ;  State  v,  Upton,  20  Mo.  397  ;  SUte  Grat.  637 ;  State  v.  Barnstetter,  65  Mo. 

V.  West,  69  Mo.  401 ;  Kee  v.  State,  28  149 ;  Crabtree  v.  State,  3Sneed  (Tenn.), 

Ark.  155  ;  Tnttle  r.  State,  6  Tex.  Ap.  302 ;  Williams  v.  SUte,  15  Lea»  129 ; 

556;  State  v.  Jones,  7  NeT.  408,414;  Leverett  v.  State,  1  Tex.  L.  J.  113; 

Jones  V.  People,  6  Ck>l.  452 ;  thoagh  see  Hnnter  v.  SUte,  8  Tex.  Ap.  75  ;  Wood 

in  Texas,  as  to  capiUl  oases,  Jones  v.  v.  State,  13  Tex.  Ap.  135 ;  Birohard  v, 

SUte,  13  Tex.  168.    A  new  trial,  how-  Booth,  4  Wis.  67.  See  Monroe  v.  State, 

ever,  will  be  granted  if   a  Juror  is  5  Ga.  85;  Billiard  on  New  Trials  (1873), 

'*  treated*'  bj  the  prosecutor.    Infra,  160;  and  compare  supra,  §§  731-2 ;  14 

§§   849  ei  seq.    See  supra,  §  730 ;   7  Cent.  L.  J.  341. 

South.  Law  Rev.  526.  ^  Thompson  v.  Com.,  8  Grat.  637 ; 

>  See  State  v.  Livingston,  64  Iowa,  Dooley  v,  SUU,  28  Ind.  239  ;  Glidewell 
560;  May  V.  People,  8  Col.  210.  v.  SUte,   15  Lea,   133;   Batterson  o. 

>  Hogshead  v.  State,  6  Humph.  59.  State,  63  Ind.  231 ;  Cochlin  v.  People, 
This  is  conceded  in  most  of  the  cases  93  111.  410 ;  Leverett  v.  State,  1  Tex. 
cited ;  and  see  Pelham  v.  Page,  1  Eng.  L.  J.  113 ;  Warren  v.  SUU,  9  Tex.  Ap. 
(Ark.)  535.  619. 
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of  a  majority,  and  thereby  concurred  in  a  verdict  of  murder,  such 
mistake  was  held  no  ground  for  a  new  trial.^  The  same  conclusion 
was  reached  where  the  jury  concurred  in  opinion  as  to  the  guilt  of 
the  prisoner,  but  differed  as  to  the  length  of  the  time  for  which  he 
should  be  sentenced  to  the  penitentiary  ;  and  they  agreed  that  each 
one  should  state  the  time  for  which  he  would  send  him  to  the  peni- 
tentiary, and  that  the  aggregate  of  these  periods,  divided  by  twelve, 
should  be  the  verdict,  and  after  it  was  done  they  struck  off  the  odd 
months,  and  all  agreed  to  the  verdict,  understanding  what  it  was.' 
Nor  will  mistake  by  a  juror  as  to  the  nature  of  the  punishment,  nor 
as  to  the  action  of  the  court,  be  ordinarily  ground  for  revision ;'  nor 
is  it  ground  that  the  juror  believed  that  the  sentence  would  be  com- 
muted, or  the  defendant  promptly  pardoned.* 

§  848.  Mere  collateral  indecorum  on  the  part  of  the  jury  will 
be  no  ground  to  set  aside  a  verdict,  unless  it  appeared 

Otherwise  '  x-r 

as  to  mere  that  such  levity  interfered  with  their  deliberations.'  And 
todwomm.   i*  ^^  ^^^  ^^^^  i»  CoU)rado  that  the  fact  that  a  jury 

1  Com.  o.  Drew,  4  Mass.  391.    See  would  pardon  the  defendant  if  reoom- 

Galvin  v.  State,  6  Cold.  283.  mended  to  mercy  in  the  Terdiot,  was 

'  Thompson  v.  Com.,  8  Grat.  638.  held  in  the'same  State  snAdent  to  set 

*  State  o.  McConkej,  49  Iowa,  499 ;  aside  the  Terdiot.  Cochran  o.  State,  7 
State  V.  Shock,  68  Mo.  562.  Hnmph.  544.    In  this  case,  the  case  of 

*  State  9.  Wallman,  31  La.  An.  176 ;  Crawford  o.  Sute,  2  Yerg.  60,  was  re- 
Montgomery  v.  State,  13  Tex.  Ap.  74.  ferred  to  and  approved.  And  so  where 
See  Sute  v.  Tomer,  6  Bazt.  201 ;  State  the  juror's  affidavit  was  that  he  yielded 
V.  Rhea,  25  Kan.  576.  against  his  judgment  and  consoienoe. 

Where,  however,  a  juror  was  not  sat-  because  a  great  majority  of  the  jury 

isfled  of  the  guilt  of  the  prisoner,  but  favored  the  verdict.    Galvin  v.  State, 

assented  to  a  verdict  of  guilty  under  an  6  Cold.  283.   But  these  cases  cannot  be 

impression  (suggested  by  his  fellow-  sustained  without  making  jury  trials 

jurors)  that  the  governor  would  pardon  inoperative  in  all  cases  of  serious  dis- 

the  defendant  if  the  jury  by  their  ver-  agreement  between  jurors.  Infk-a,  §  847. 
diet  recommended  it ;  it  was  held,  in       *  Jack  v.  State,   20  Tex.  Ap.  656 ; 

Tennessee,   that   this   was    sufficient  Com.  v»  Beale,  Phila.  1864,  quoted  on 

cause  to  set  aside  the  verdict.    Craw-  this  point  In  8th  edition  of  this  book, 

ford  V.  State,  2  Terger,  60.  citing  Com.  t;.  Flanigan,  7  W.  &  S.  421. 

A  juror's  affidavit  that  he  believed  See  on  other  points  S.  C,  supra,  §  842. 

the  prisoner  was  innocent,  and  that  he  Cf.  Taylor  r.  California  Stage  Co.,  6 

assented  to  a  verdict  of  guilty  under  Cal.  228.    See,  however,  Jim  v.  State, 

the  belief,  induced  by  the  assertions  of  4  Humph.  289.    As  to  irregular  action 

his  fellow-jurors,  that  there  were  fatal  of  jury  in  experimenting  with  alleged 

defects  in  the  proceedings  which  would  instruments  of  crime,  see  Whart.  Cr. 

prevent  the  prisoner  from  being  sent  to  Ev.  §  314. 
the  penitentiary,  and  that  the  governor 
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were  allowed  to  attend  a  "theatrical  exhibition"  by  leave  of 
court  after  being  empanelled,  they  being  under  the  charge  of  a 
sworn  officer,  is  no  ground  for  a  new  trial,  they  not  communicating 
with  any  one  out  of  their  own  body,  nor  being  shown  to  have  been 
in  any  way  influenced  by  the  diversion.* 

§  844.  When  it  appears  after  trial  that  a  juror  had  beforehand 
prejudged  the  case,  but  had  improperly  withheld  this   Absolute 
fact  before   acceptance,  or  when  asked  as  to  opinion  pr^idjudi- 
on  voir  dire  had  given  false  answers,  and  such  forma-  Juror 
tion  of  opinion  was  unknown  to  the  party  at  the  time,  f^triaf ^ 
a  new  trial  will  be  granted.*    And  it  was  held  a  suffi-  JJitoHm. 

1  Jones  V.  People,  6  Cal.  462.  to   be   fraudulently  iuserted   in    the 

«  U.  8.  w.  Fries,  1  Whart.  St.  Tr.  panel.    State  p.  Bell,  81  N.   C.  691 ; 

606 ;  People  v,  Bodine,  1  Denio,  281 ;  supra,  §  495.    As  to  ohallenges,  see 

People    V.    Vermiljea,    7    Cow,    108 ;  supra,  §§  611  ei  seq.    Where  a  juror, 

Heath  i;.  Com.,  1  Robbins.Va.  735  ;  Com,  during  the  progress  of  the  cause,  after 

v.  Jones,  1  Leigh,  598 ;  State  v,  Mc-  the  evidenoe  was  opened,  expressed  a 

Donald,  9  W.  Va.  456 ;  State  v.  Strau-  decided  opinion  as  to  the  guilt  of  the 

der,  11  Wt  Va.  745 ;  Parks  i^.  State,  defendant  in  the  hearing  of  bjstand- 

4  Ohio  St.  234;  Sellers  v.  People,  3  ers,  it  was  held  that  though  in  so 

Scam.  412;  Barlow  v.  State,  2  Blaokf.  doing  he  was  guilty  of  gross  miscou- 

114;    Romaine  v.  State,   7    Ind.   63;  duct,  it  was  no  cause  to  set  aside  the 

State  V.  Gillick,  7  Clarke  (Iowa),  289  ;  rerdict.    Com.  v.  Gallagher,  4  Penn. 

Presburj  v.  Com.,  9  Dana,  263 ;  Nor-  L.   J.   512 ;    2  Clark,   297,  per  Bell, 

fleet  V.  State,  4  Sneed,  340;  State  v.  President   J.      See  State  o.  Ayer,  3 

Hopkins,  1  Baj,  373;    State  v.  Dun-  Foster    (N.    H.),   301;    Brakefield  v. 

can,  6  Ired.  98;    State  v.  Patrick,  3  State,  1  Sueed,  215.     If  the  prisoner 

Jones  L.  443 ;  State  v.  Davis,  80  N.  C.  has  neglected  to  arail  himself  before 

412 ;  State  v.  Lambert,  93  N.  C.  -619 ;  the  trial  of  any  of  the  means  provided 

Wade  V,  State,   12   Ga.   25 ;    Ray  v.  by  law  for  ascertaining  the  incompe- 

State,  15  Ga.  223;   Keener  v.  State,  tenoy  of  a  Juror,  on  account  of  preju- 

18  Ga.  194 ;   Burroughs  v.  State,  33  dice,  he  will  oot  be  entitled  to  a  new 

Ga.  403  ;   Moncrieif  r.  State,   59  Ga.  trial  on  the  ground  of  such  prejudice. 

470 ;  Cody  v.  SUte,  3  How.  Miss.  27 ;  State  v.  Daniels,  44  N.  H.  383 ;  Meyer 

Cannon  v.  State,  27  Miss.  147 ;  Lisle  v.  v.  State,  19  Atk.  156 ;  State  v.  Ander- 

State,  6  Mo.  426 ;  State  v.  Taylor,  64  son,  4  Ner.  265.    It  is  enough  if  the 

Mo.  358 ;  State  v,  Gonce,  87  Mo.  627 .  defendant's  counsel  knew  of  the  inca- 

State.  V.  Parks,  21  La.  An.  251 ;  Hen-  pacity.    State  v,  Tuller,  34  Conn.  280 ; 

rie  V.  State,  41  Tex.  573  ;  Austin  v.  but  see,  for  a  less  stringent  rule,  Willis 

State,  42  Tex.  355 ;  Long  v.  SUte,  10  v.  People,  32  N.  Y.  715 ;  cf.  Heath  v. 

Tex.  Ap.  186 ;  Billiard  on  New  Trials  Com.,  1  Robins.  735.    As  to  discharg- 

(1873),  174,  175.    And  see  for  other  Ing  Jury  upon  discovery,  during  trial, 

cases  infra,  §  845  ;  cf.  Lamar  v.  State,  of  such  prejudice  or  incompetency,  see 

64  Miss.  687.    This  is  eminently  the  supra,  §§  509,  725. 
case  when  the  juror  procured  himself       That  such  motion  can  be  made  in  the 
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* 

cient  reason  for  a  new  trial  that  one  of  the  jurors,  some  time 
before  the  trial,  declared  ^^  such  a  man  as  Fries  (the  defendant) 
ought  to  be  hung,  who  brings  on  such  a  disturbance,"  of  which 
fact,  until  after  ike  trial,  the  defendant  had  no  notice.^  The 
same  ruling  under  the  same  limitations  took  place  where  the  fore- 
man had  declared  that  the  plaintiff  should  never  have  a  verdict, 
whatever  witnesses  he  produced  ;'  and  where  a  juror  had  stated  on 
the  morning  of  trial  that  he  had  come  from  home  for  the  purpose  of 
hanging  every  counterfeiting  rascal,  and  that  he  was  determined  to 
hang  the  prisoner  at  all  events.'  A  qualified  opinion,  however, 
dependent  on  a  particular  state  of  facts,  will  be  no  ground  for  new 
trial  ;^  and  where  a  juror  stated  tiiat  if  it  was  true  the  prisoner  had 
made  the  attempt  to  commit  the  crime  charged  upon  him,  he  would 
go  to  the  penitentiary ;  it  was  held  sufficient  ground  was  not  laid.' 
The  defendant,  also,  by  omitting  to  examine  the  juryman  as  to  bias, 
ordinarily  is  precluded  from  taking  subsequent  exceptions.*  And 
a  new  trial  will  not  be  granted  because  of  vague  opinions  against 
the  prisoner  existing  in  the  mind  of  a  juror  ;^  nor  because  of  prior 
loose  talk  by  a  juror  showing  prejudice  in  matters  collateral  f  nor 
because  of  off-hand  remarks  made  by  the  juror  in  order  to  avoid 

trial  court  even  after   the  appellate  Anderson  v.  State,  14  Ga.  709 ;  Jim  v. 

court  had  overruled  exceptions  of  re-  State,  15  Ga.  535 ;  0*Shielda  v.  State, 

cord,  see  State  v,  Gilman,  70  Me.  329.  55  Ga.  656 ;  Howerton  v.  State,  1  Meigs, 

1  U.  S.  V.  Fries,  1  Whart.  St.  Tr.  262 ;  State  r.  Davis,  20  Mo.  391 ;  SUte 

606.     See  State  v.  Williams,  14  W.  Va.  r.  Ward,  14  La.  An.  673. 

851 ;    Hoard  v.   SUte.   15    Lea,    318.  «  Kennedy  u.  State,  2  Va.  Cas.  510. 

Whether  the  juror  was  so  prejudiced  is  Under  the  California  statute,  the  ob- 

a  question  of  fact  to  be  determined  by  jection  must  be  made  before  verdict 

the  court.    Dumas   r.  State,   63  Ga.  People  v.  Fair,  43  Cal.  137 ;  People  r. 

600.     That  the  juror  can  be  examined  Mortimer,    46    Gal.    114 ;    overruling 

as  to  such  bias,  see  infra,  §  847 ;  Rader  People  v»  Plummer,  9  Cal.  298. 

p.  State,  5  Lea,  610.  «  Ibid. ;  Yanez  v.  SUte,  6  Tex.  Ap. 

>  2  Salk.  645.  429.    See  State  v.  Marks,  15  Nev.  33. 

<  SUte  r.  Hopkins,  1  Bay,  373.    See  Infra,  §  845. 

Ibid.  377.  '*  Com.  v,  Flanagan,  7  Watts  &  S. 

4  State  t;.  Benner,  64  Me.  267 ;  SUte  422 ;   Poore  v.  Com.,  2  Va.  Gas.  474. 

V.  Ayer,  8  Post.  (N.  H.)  301 ;  SUte  v.  See  State  v.  Howard,  17  N.  H.  171; 

Hayden,  51  Vt.  296 ;  Com.  v.  Plana-  SUte  v.  Fox,  1  Dutch.  566 ;  Hughes  v. 

gan,  7  Watts  &  S.  415,  421 ;  Kennedy  People,  116  III.  330 ;  Wright  p.  SUte, 

V.  Com.,  2ya.  Cas.  510 ;  Poore  v.  Com.,  18  Ga.  383 ;  Rice  v.  SUte,  7  Ind.  332; 

2  Va.  Cas.  474  ;  Brown  o.  Com.,  2  Va.  People  v.  King,  27  Cal.  507. 

Cas.  516 ;   Com.  v.  Hughes,  5  Rand.  "  StaU  v,  Hayden,  51  Vt.  296. 
655;  Mitchum  v.  State,  11  Ga.   616; 
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service  ;^  nor  because  of  a  general  excitement  against  the  defendant 
at  the  time  of  trial,  in  the  community  at  large.'  In  such  oases, 
however,  a  new  trial  will  not  be  granted  unless  the  reception  of  the 
juror  was  prejudicial  to  the  defendant.'  Any  unfair  bias  on  part 
of  the  judge,  which  is  prejudicial  to  the  defendant,  is  ground  for 
revision.* 

Error  of  ike  court  on  the  allowance  or  rejection  of  challenges 
belongs  to  a  distinct  branch  of  law  previously  discussed.' 

§  845.  A  new  trial  will  not  be  granted  on  the  ground  that  a 
juror  was  liable  to  be  challenged,  if  the  party  had  an  ^J^^^'^J^^ 
opportunity  of  making  his  challenge,  and  knew,  or  might  could  have 
have  known,  in  the  exercise  of  due  care,  the  facts  be*   objection 

forehand.'  cUiS^ng*^. 

§  846.  Where  it  turns  out  after  verdict  ^that  one  of 

the  jurors  was  absolutely  incapable  of  acting  as  such,  4capfu^uy 

and  that  this  fact  was  unknown  to  the  defendant  at  the  of  jaror 

groand  for 

time,  and  could  not,  with  due  diligence,  have  been  new  trial, 
known  to  him,  this  is  a  ground  for  a  new  trial.    This   q^Hfled. 

1  Simms  v.  State,  8  Tex.  Ap.  230.  6  Tex.    Ap.   429,    and  cases   supra, 
'  Com.  t;.  Flanagan,  7  Watts  &  S.  §  844. 
422 ;   though  if  such  excitement  per-        Where  bystanders  were  called    as 
vade  the  jury-box,  and  work  an  unjust  jurors  in  a  capital  case,  and,  at  the  in- 
result,  the  verdict  should  be  set  aside,  stance  of  the  prisoner,  sworn  and  ex- 
People  V,  Acosta,  10  Gal.  196.  amined  touching    their    indifferency, 
*  State  0.  Williams,  14  W.  Va.  851 ;  and  then  elected  by  the  prisoner  and 
State  o.  Bancroft,  22  Kan.  170.  sworn  of  the  jury  ;  upon  objections  to 
^  Supra,  §§  605,  798  a.  the  indiiferenoy  of  these  jurors,  dis- 
B  Supra,  §§  605  et  seq,  covered  after  the  trial,  not  inconsistent 
6  R.  V.  Sutton,  8  B.  &  C.  417;  2  M.  with  what  was  disclosed  by  the  Jurors 
&  R.  406 ;  State  v.  Bowden,  71  Me.  89 ;  themselves  on  their  examination  touch- 
Achey  v.  State,  64  Ind.  56 ;  State  v.  ing  their  indifferency,  it  was  held  that 
Underwood,  6  Ired.  96 ;  Moon  v.  State,  the  court  ought  not  to  set  aside  a  ver- 
68  Ga.  687  ;  Durham  v.  SUte,  70  Ga.  diet  of  guilty,  just  in  itself,  though  the 
264 ;  McAllister  v.  State,  17  Ala.  434 ;  objections  be  such,  that  if  known  and 
George  v.  State,  39  Miss.  570  ;  Brown  v.  disclosed  before  the  jurors  were  elected 
State,  60  Miss.  447 ;  Wood  v.  State,  62  and  sworn,  there  might  have  been  good 
Miss.  220 ;  State  v,  Taylor,  64  Mo.  358 ;  cause  to  challenge  the  Jurors ;  much 
Harris  v.  State,  61  Miss.  304  ;  State  v.  less,  if  the  objections  be  such  as  would 
Wood,  74  Mo.  253  ;  Ogden  v.  State,  13  not  have  been  good  cause  of  challenge. 
Neb.  436  ;  State  v.  Casat,  40  Ark.  511 ;  Com.  v.  Jones,  1  Leigh,  598 ;  Presbury 
Givens  r.  State,  6  Tex.  344;  Baker  v.  v.  Com.,  9  Dana,  203.    Supra,  §  844,. 
SUte,  4  Tex.  Ap.  243 ;  Yanes  v.  State,  note.    See  State  v,  Greer,  22  W.  Va. 

800  ;  State  o.  Belcher,  18  S.  C.  459. 
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has  been  held  in  a  case  where  it  appeared  that  one  of  the  jurors 
was  not  a  freeholder,  this  being  a  statutory  necessity  ;^  or  was 
an  infant ;'  or  was  not  the  person  actually  summoned  on  the  jury, 
though  bearing  the  same  name.'  But  disqualifications  not  abso- 
lute, which  are  ground  for  challenge,  may  not  be  ground  for  a 
new  triaL^  This  is  the  case  with  alienage,'  when  such  alienage 
is  not  a  statutory  disqualification ;'  with  conviction  years  back  of 
an  infamous  offence  ;^  with  non-residence ;'  with  irreligion ;'  with 
relationship  with  the  prosecutor  ;'^  with  membership  of  the  grand 
jury  which  found  the  bill ;"  with  partial  ignorance  of  the  language.^ 
The  defendant,  in  any  view,  to  avail  himself  of  such  a  defect  must 
have  been,  without  negligence,  ignorant  of  it  until  after  verdict ; 
and  if  he  neglects  to  use  proper  diligence  in  inquiry,  or  to  question 
the  juror  at  the  proper  time,  disqualification  cannot  be  set  up  as 
ground  for  new  trial." 

1  Sapra,    §§    344-45,     845 ;    infra,  *  Costljr  v.  SUte,  19  Ga.  614.     Se« 

§  886  ;  State  v.  Babcook,  1  Conn.  401 ;  People  v.  Mortier,  58  Cal.  262. 

Dowdj    V.  Com.,   9  Grat.  727.     See  '  MoClnre  v.  SUte,  1  Terg.  206.   See 

Stanton  v.  Beadle,  4  T.  R.  473.  R.  v.  Tremaine,  snpra. 

'  Rnssell  v,  Bal>n,  Barnes,  455  ;  R.  ^  Snpra,  §  660 ;  MoLellan  v.  Crollon, 

V,  Tremaine,  7  D.  &  R.  684 ;  5  B.  &  C.  6  Greenl.  307 ;  ^gleton  r.  Smiley,  17 

254.  Johns.  133 ;  Edwards  v.  State,  53  Ga. 

B  McGill  V.  State,  34  Ohio  St.  328.  428 ;  McDonald  r.  Beall,  55  Ga.  288 ; 

Compare  R.  v.  Snlliran,  8  Ad!  &  B.  Cartwright  o.  State,  12  Lea,  620  ;  Har- 

831 ;  People  v.  Ransom,  7  Wend.  417.  ley  v.  State,   29  Ark.  17 ;    Jones  p. 

«  State  V.  Fisher,  3  N.  &  Mc.  ^61 ;  People,  2  Col.  T.  351 ;  Jones  v.  State, 

Ash  V,  State,  56  Ga.  583.  14  Tex.  Ap.  85.    As  to  what  oonsan- 

*  State  V.  Qaarrel,  2  Bay,  150.     See  gninity  is  a  disqaalification,  see  State 

Hollingsworth  v.  Duane,  4  Dall.  353  ;  v.  Congdon,  14  R.  I.  458 ;  State  e.  Wil- 

though  see  Chase  v.   People,   40  111.  liams,  14  W.  Va.  851 ;  snpra,  §  660. 

352 ;    Brown  v.  La   Crosse,  21  Wis.  u  Snpra,  §  661 ;  Barlow  o.  SUte,  2 

51 ;  Hill  V.  People,  16  Mioh.  351.    See  Blaokf.  114 ;  Bennett  v.  SUte,  24  Wis. 

State  V.  Jackson,  27  Kan.  581 ;  Hickey  24 ;  Davis  v.  Sute,  54  Ala.  39  ;  Mo- 

V.  State,  12  Neb.  490.    Snpra,  §  699 ;  Gehee  v.  Shafer,  9  Tez.  20 ;  SUte  r. 

infra,  §  886.    The  question  depends  on  Madoil,  12  Fla.  151. 

the  applicatory  statute.  u  Bonneville  v.  State,  53  Wis.  680. 

Whether  a  colored  person  can  daim  Supra,  §  669,  and  oases  supra,  §  839. 

co/orecfyur^en,  see  supra,  §783  a.  »  Supra,   §§    351,  733,   844;  infra, 

«  In  this  case,  if  there  be  a  surprise,  §§  886-89  ;  R.  v.  Sutton,  8  B.  &  C. 

there  can  be  a  new  trial.    Lamphierv.  417;    Poindexter  v.   Com.,  33  Grat. 

State,   70   Ind.  317 ;    Armendares  v.  766 ;  Parks  v.  SUte,  4  Ohio  St.  234 ; 

SUte,  10  Tex.  Ap.  44.  See  other  oases,  Becker  v.  State,  20  Ohio  St.  228 ;  Gil 

supra,  §  669.  looley  v.  State,  58  Ind.  182 ;   Patter- 

7  SUte  V.  Powers,  10  Or^.  145.  son  v.  SUte,  70  Ind.   341 ;  SUie  o. 
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§  847.    Though  ihe  fonner  practice  was  different,  it  is  now  settled 
in  England,  that  a  juror  is  inadmissible  to  impeach  the 
verdict  of  his  fellows.*     "  It  would  open  each  juror,"   idmi88?bie. 
declared  Mansfield,  C.  J.,   "to  great  temptation,  and  to  impeach 
would  unsettle  every  verdict  in  which  there  could  be 
found  upon  the  jury  a  man  who  could  be  induced  to  throw  discredit 
on  their  common  deliberations."'    Nor  are  subsequent  declarations 
of  jurymen,  after  a  general  verdict,  admissible  to  explain  or  qualify 
it,*  though  the  affidavits  of  bystanders,  as  to  what  passed  within 
their  knowledge  touching  the  delivery  of  the  verdict,  may  be  re- 
ceived.^   In  this  country  the  modem  English  rule  has  generally 
been  adopted,'  though  the  affidavits  of  jurors  will  be  entertained 
for  the  purpose  of  explaining,  correcting,  or  enforcing  their  verdict.* 
Thus,  where  a  doubt  existed,  in  consequence  of  confusion  in  the 

Quarrel,  2  Bay,  160 ;    MoAUister  v.  65  Mo.  149 ;  State  v,  Alexander,   66 

SUte,  17  Ga.  434 ;  Osgood  v.  Stote,  63  Mo.  148  ;  State  v.  Cooper,  85  Mo.  256 ; 

Ga.   791 ;    Hiokej  v.  State,   12  Neb.  Bennett  r.  State,  3  Ind.  167 ;  SUnlej 

490.  r.   Sutherland,  54  Ind.  339 ;  State  v. 

1  See  Whart.  Grim.  Er.  §  610.  Millecan,  15  La.  An.  557 ;   State  v. 

>  Owen  9.  Warburton,  1  N.  R.  326 ;  Fruge,  28  La.  An.  657  ;  State  v,  Nel- 

Hindle  v.  Birch,  1  Moore,  455 ;  Aylett  son,  32  La.  An.  842 ;  State  v.  Price,  37 

V.  Jewel,  1  W.  Black.  1299  ;  Vaise  v.  La.  An.  215  ;  Hudson  v.  SUte,  9  Yerg. 

Delaval,  1  Term  Rep.  11 ;  Straker  v.  408 ;    State  v.  Home,   9  Kans.   119 ; 

Graham,  4  M.  &  W.  721.    See  Hllliard  People  v.  Baker,  1  Gal.  403  ;  People  v. 

on  New  Trials  (1873),  241.  Doyall,  48  Gal.  85 ;  Johnson  v.  State, 

*  Clark  p.  Stevenson,  2  W.  Black.  27  Tex.  758.  As  to  grand  Jurors,  see 
803.  supra,  §  379. 

4  R.  V.  WooUer,  6  M.  &  S.  366.  In  Iowa,  it  is  said  that  an  affidavit 

*  Supra,  §  379 ;  Whart.  Grim.  Ev.  as  to  a  fellow-juror  drinking  intox- 
§510;Statev. Pike, 65 Me. Ill; State V.  icating  liquors  is  onlj  to  be  received 
Ayer,  3  Fost.  301 ;  Com.  v.  Drew,  4  when  no  other  evidence  is  obtainable, 
Mass.  391  ;  State  v.  Freeman,  5  Conn,  and  ought  to  be  explicit.  State  v.  Mo- 
348 ;  Dan  v.  Tucker,  4  Johns.  487 ;  Laughlin,  44  Iowa,  82. 

People  V.  Columbia,  1  Wend.  297 ;  «  Cogan  v.  Ebden,  1  Burr.  383 ;  R. 
People  r.  Carnal,  1  Parker  C.  R.  256,  v.  Woodfall,  5  Burr.  2667 ;  State  v. 
262,  676 ;  S.  C,  2  Park.  C.  R.  777 ;  Ayer,  3  Foster,  N.  H.  301 ;  State  v. 
Cluggage  17.  Swan,  4  Binn.  150 ;  Reed  Howard,  17  N.  H.  171 ;  Dana  v.  Tucker, 
V,  Com.,  22Grat.  924  ;  State  v.  Godwin,  4  Johns.  487  ;  Jackson  v,  Dickenson, 
5  Ired.  401 ;  Bellamy  v.  Pippin,  74  N.  15  Johns.  309 ;  Cochran  v.  Street,  1 
C.  46  ;  State  v.  Smallwood,  78  N.  G.  Wash.  R.  79;  Jones  v.  State,  89  Ind. 
560 ;  State  v.  Brittain,  89  N.  C.  481 ;  82 ;  State  v.  Rush,  95  Mo.  199. 
State  V.  Royal,  90  N.  C.  755 ;  State  v.  In  California  such  evidence  is  now 
Doon,  Charlton,  1 ;  State  v.  Coupon-  admissible  by  statute.  Donner  v.  Pal- 
haver,  39  Mo.  320 ;  State  v,  Branstetter,  mer,  23  Gal.  40. 
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court-room,  as  to  what  the  exact  verdict  was,  the  affidavits  of  jurors 
and  bystanders  were  received  for  the  purpose  of  showing  the  facts 
of  the  case,  though  all  reference  was  excluded  as  to  the  motives  or 
intentions  with  which  such  verdict  was  agreed  to,  or  the  circum- 
stances attending  the  deliberations  which  led  to  it.^  In  Tennessee 
the  English  rule  appears  to  be  rejected  altogether,'  though  it  is 
proper  to  observe  that  in  that  State,  in  one  instance  at  least,  a  dis- 
position has  been  shown  to  conform  more  closely  to  the  general 
practice,  it  having  been  held  that  affidavits  by  jurors  that  they 
founded  their  verdict  upon  particular  parts  of  the  testimony  given 
in  court,  which  particular  testimony  might  abstractly  be  illegal,  are 
not  sufficient  to  authorise  a  new  trial.'  Nor  is  such  testimony  ad- 
missible to  show  that  certain  jurors  were  influenced  by  the  belief 
that  a  pardon  would  be  granted  after  conviction.^ 

Yet,  at  the  same  time,  there  is  danger  of  construing  the  rule  in 
such  a  way  as  to  work  great  wrong,  by  so  shielding  with  secrecy 
the  deliberations  of  the  jury  as  to  permit  these  deliberations  to  be 
irresponsibly  conducted  in  such  a  way  as  to  outrage  public  and 
private  rights.  The  true  view  is  this :  Jurors  cannot  be  received 
to  qualify  by  parol  testimony  matters  of  record  ;  nor  can  they  be 
permitted  to  state  matters  concerning  their  deliberations  which 
may  be  proved  aliunde j  nor  the  processes  of  reasoning  which  led  to 
their  conclusion.'  From  necessity,  however,  when  gross  injustice 
has  been  wrought  from  misconduct  or  misapprehension  in  their  de- 
liberations, they  may  be  permitted  to  prove  such  misconduct  or  mis- 
apprebension.  Thus,  it  has  been  held  that  they  may  prove  that  the 
case  was  decided  by  lot ;'  or  that  the  instructions  of  the  court 
were  utterly  misunderstood ;'  and  a  distinction  has  been  taken  to 
the  effect  that  though  a  juror  cannot  be  admitted  to  stultify  his  own 

1  R.  9.  Woodfall,  6  Bnrr.  2667  ;  R.  to  grand  Jurors,  snpra,  §  379;  Whart. 

V.  Simons,  Sajer,  35.  Crim.  St.  §  610. 

■Crawford    v.   State,  2  Terg.    60;  ^  See  oases  sapra,  and  at  end  of  §842. 

Coohran  v.  State,  7  Homph.  544.    Sa-  *  SUte  v.  Shock,  58  Mo.  552;  State 

pra,  §  842.  v.  Wallman,  31  La.  An.  146. 

*  Hudson  V.  State,  9  Yerg.  408.    In  «  Wright    v.   Illinoia    Tel.    Co.,  20 

Nile  17.  State,  11  Lea,  694,  the  praotioe  Iowa,  19.    See  People  v.  Hughes,  29 

is  spoken  of  as  "  dangerous,"  and  to  Cal.  257 ;  State  v.  Home,  9  Kans.  718- 

be  followed  with  "caution."  And  see.  Supra,  §  842. 

alpo,  as  still  more  restrictive.   Cart-  '  Packard  v.  (J.  S.,  1  Iowa,  225;  B. 

Wright  V.  State,  12  Lea,  620.    See,  as  v.  Simons,  Sayer,  35. 
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action,  yet  he  may  be  permitted  to  prove  gross  misconduct  in  his 
fellows,^  should  such  misconduct  be  first  shown  aliunde} 

Whether  jurors  may  be  received  as  witnesses  to  purge  their 
conduct  from  the  imputation  of  impropriety  has  been  doubted.'  In 
exceptional  cases,  however,  such  testimony  has  been  received  ;^  and 
it  has  been  held  that  a  juror  may  be  examined  to  disprove  the 
charge  of  preadjudication.' 

§  848.  The  court,  also,  will  not  permit  affidavits  to  be  read  im- 
puting improper  motives  to  the  jury,  or  tending  to  im- 
peach  their  integrity.*    And  where  a  juror  has  denied,  fSda^its" 
on  oath,  before  the  triers,  having  formed  and  expressed   attacking 
an  opinion  in  a  criminal  case,  the  affidavit  of  a  single 
witness  to  the  contrary  has  been  held  insufficient  to  disturb  the 
verdict.'^ 

6.  MiBconduct  hy  the  Prevailing  Party, 

§  849.  Any  misconduct  by  the  prevailing  party,  intended  to 
affect  the  jury,  and  tending  so  to  do  will  be  cause  for  a 
new  trial,*  and  even  an  acquittal  obtained  by  fraud  or  condu^t*^ 
embracery  will  be  no  bar  to  a  subsequent  indictment.*  ground  for 

new  trial. 

Nor  need  such  misconduct  be  traced  directiy  to  the  party 
prevailing.    Any  perversion  of  justice  by  means  dehors  the  trial, 
against  which  ordinary  care  could  not  guard,  will  justify  the  court 
in  setting  the  verdict  aside.^*    A  party,  also,  who  undertakes  thus 
to  tamper  with  a  jury  is  indictable  for  embracery.'^ 

1  Deacon  v.  Shreve,  2  Zab.  N.  J.  176 ;  >  Sapra,  §  844 ;    Rader  v.  SUte,  5 

and  see  Com.  v.  Meade,  12  Gray,  167 ;  Lea,  610. 

and  the  remarks  of  Taney,  C.  J.,  in  U.  '  Onions    v,  Naish,   7    Price,   203 ; 

S.  V,  Reid,  12  Hoir.  361.    As  to  Texas  Hartwright  v.  Badham,  11  Price,  383  ; 

statate,  see  Hodges  v.  State,  6  Tex.  Ap.  Cooke  v.  Green,  11  Price,  736 ;  Graham 

615.  on  New  Trials,  126. 

•  Kent  9.  State,  42  Ohio  St.  426.  ^  Epps  o.  State,  19  Ga.  102. 

<  French  v.  Smith,  4  Vt.  363  ;  Ray  v.  "  2  Hale  P.  C.  308  ;  State  v.  Hascall, 

State,  15  Ga.  223 ;  McGnffie  v.  State,  6  N.  H.  362 ;  Knight  v.  InhabiUnts, 

17   Ga.   497  ;    Sawyer    v.     Hannibal  etc.,  13  Mass.  218  ;  Jeffries  v.  Randall, 

R.  R.,  37  Mo.  240  ;  Organ  v.  SUte,  26  14  Mass.  205 ;  Wood  t;.  State,  34  Ark. 

Miss.    78 ;    People  n.  Backus,  5  Cal.  341. 

275  ;    People    v.     Hughes,    29    Cal.  '  See  snpra,  §§  451, 784  et  seq. ;  Hyl- 

257.      See   HiUiard   on    New    Trials  Hard  v.  Nichols,  2  Root,   176.     See 

(1873),  247.  Ohio  Code  Cr.  Proo.  §  192. 

*  Taylor  ».  Greely,  3  Greenl.  204 ;  »  WiUls  v.  People,  32  N.  Y.  716, 
Fries's  case,  1  Wh.  St.  Tr.  605 ;  Mof-  "  Infra,  §  966. 

fett  V.  Bowman,  6  Grat.  219. 
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§  850.   Evidence  that  the  prosecutor,  by  exhibiting  papers  at 

places  where  the  jury  boarded,  had  been  attempting  to 
of  undue  bias  and  influence  them,  will  be  sufficient  to  sustain  a 
on^^tmr?      motion  for  new  trial  ;*  and  so  where  it  appeared  that  the 

prosecutor  spent  a  night  in  a  room  with  the  jury  dur- 
ing their  deliberations,  the  conviction  being  for  manslaughter,  and 
the  prosecutor  having  acted  officially  as  high  sheriff  both  when 
prosecuting  the  suit  and  attending  the  jury.'  Wherever,  in  fine, 
undue  influence  is  shown,  a  new  trial  will  be  granted.' 

§  851.  Where  papers,  as  has  already  been  seen,  not  in  evidence, 

are  surreptitiously  handed  to  the  jury,  the  verdict  will 
tampering  be  avoided  ;^  and  the  same  result  will  take  place  where 
dence!^^       it  appears  that  a  witness  on  one  side  has  been  spirited 

away  by  the  opposite  party,'  and  where  an  attempt  to 
bribe  a  witness  is  shown.'  Such  efforts,  however,  must  be  traced  to 
a  party  or  his  agents  ;  for  the  mere  absenting  of  himself  by  a  wit- 
ness will  not  be  sufficient  ground.^ 

§  852.  A  new  trial  will  be  granted  when  it  appears  any  unfair 
And  80  of  *"^^  ^^  artifioe  had  been  employed,  resulting  in  a  ver- 
trick  of  op-  diet  in  favor  of  the  party  usins  it.'    Thus,  a  new  trial 

poelteside.  r      •/  o  » 

was  granted  where  the  defendant,  by  the  artifice  of  the 
prosecuting  attorney,  went  to  trial  without  countervailing  testimony, 
under  the  belief  that  certain  witnesses  of  the  State  were  absent, 
when  they  are  present,  and  concealed  by  the  prosecution.'  But  a 
new  trial  will  not  be  granted  in  a  liquor  case  because  the  prose- 
cution brought  into  court  a  number  of  female  members  of  a  local  tem- 
perance society  who  might  be  supposed  to  exert  an  influence  on  the 
jury.** 

1  State  V.  Haaoall,  6  N.  H.  352.  Com-  >  Bostock  v.  State,  10  Tex.  Ap.  705. 

pare  Coster  v.  Merest,  3  Brod.  &  B.  272 ;  ^  GroTeoor  v.  Fenwiok,  7  Mod.  156. 

7  Moore,  87  ;  Spenoeley  v,  De  Willot,  7  *  AoderBon  v.  Geoiige,  1  Barr.  352 ; 

East,  108.  Grabatn  on  New  Trials,  56 ;  BodiDgton 

'  McElrath  v.  State,  2  Swan,  378.  See  v.  Harris,  1  Bing.  187 ;  Niles  v.  Brack- 
supra,  §  827.  ett,  15  Mass.  378 ;  Jackson  v.  WarforcU 

s  Ibid.    See  State  v.  Brittain,  89  N.  7  Wend.  62  ;  March  v.  SUte,  44  Tex. 

C.  481 ;  State  v.  Qonld,  90  N.  C.  659.  64 ;  People  v.  Bennett,  52  Cal.  380. 

*  Co.  Lit.  227 ;  Graves  v.  Short,  Cro.  '  Curtis  v.  State,  6  Cold.  (Tenn.)  9. 

Eliz.  616 ;  Palmer,  325.  Supra,  §§  831  See  Shepherd  v.  State,  64  Ind.  43. 

et  seq,  10  Nuzum  v.  Stote,  88  Ind.  599. 

«  Bull.  N.  P.  328. 
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§  853.  A  new,  trial  will  not  be  granted  simply  because  counsel, 
in  their  addresses,  travelled  beyond  the  evidence,  or  used  Bat  not  for 
improper  language,  unless  the  court  was  called  upon  to  "^J^  °' 
interpose,  and,  on  a  case  requiring  it,  refused  to  do  so.^  counsel 
But  it  is  otherwise  where  the  court  allows  the  prose-  jectedto 
cuting  counsel  to  charge  the  defendant  with  other  offences  ^^  ^^°'''' 
beside  that  on  trial,  or  to  take  any  other  unfair  advantage  of  his 
position.' 

7.  After-Discovered  JShidenee* 

§  854.  After-discovered  evidence,  in  order  to  afford  a  proper 
ground  for  the  granting  of  a  new  trial,  must  possess  the  following 
qualifications : — 

It  must  have  been  discovered  since  the  former  trial. 

It  must  be  such  as  reasonable  diligence  on  the  part  of  the  defen- 
dant could  not  have  secured  at  the  former  trial. 

It  must  be  material  in  its  object,  and  not  merely  cumulative  and 
corroborative,  or  collateral. 

It  must  be  such  as  ought  to  produce,  on  another  trial,  an  opposite 
result  on  the  merits. 

It  must  go  to  the  merits,  and  not  rest  on  merely  a  technical  de- 
fence.* 

g  1  Sapra,  $$  562,  577,  and  oases  there  166 ;  Com.  v.  Murraj,  2  Ashm.  41 ; 

cited  ;  Daris  v.  SUte,  33  Ga.  98.    See  Cam.  v.  WUliams,  2  Ashm.  69 ;  Thomp- 

Ck>m.  V.  Hanlon,  3  Brewst.  461 ;  State  son  v,  Ck>m.,  8  Grat.  637 ;  Read  v»  Com., 

r.  Braswell,  82  N.  C.  693 ;  State  v.  Bar-  22  Grat.  924 ;  Carter  v.  SUte,  46  Ga. 

hem,  82  Mo.  67 ;  State  v.  Hicks,  92  Mo.  637 ;  Childers  v.  State,  68  Ga.  837  ; 

431;  Stater.  West,  96  Mo.  141 ;  Bohanan  State  v.  Bnmside,  37  Mo.  343 ;  SUte  v. 

V.  SUte,  18  Neb.  57  ;  Coleman  v.  SUte,  Wyatt,  50  Mo.  309.    In  Pennsylvania 

111  Ind.   563 ;  SUte  v.  Johnson,   72  (Moore  v.  The  Phila.  Bank,  5  Serg.  & 

Iowa,  393 ;  9  Crim.  Law  Mag.  742.  Rawle,  41)  it  was  said  bj  the  oonrt  that 

'  Snpra,  §  561 ;  SUte  v.  Smith,  75  N.  it  is  incnmbent  on  the  party  who  asks 

C.  306 ;  SUte  v,  Rogers,  94  N.  C.  860 ;  for  a  new  trial,  on  the  ground  of  newly- 

Sasse  9.  SUto,  68  Wis.  530 ;  SUte  v.  discovered   testimony,  to  satisfy  the 

Mahly,  68  Mo.  315 ;  SUte  v.  Jackson,  oonrt :  1st.  That  the  evidenoe  has  come 

95  Mo.  623  ;  Thomas  v.  SUte,  61  Miss,  to  his  knowledge  since  the  trial ;  2d. 

60 ;   Martin   v.   SUte,   63  Miss.   505 ;  That  it  was  not  owing  to  the  want  of 

Newton  v.  State,  21  Fla.  53.    See,  also,  diligence  that  it  did  not  come  sooner ; 

supra,  §§  569,  570,  577.    See  SUU  v,  and  3d.  That  it  would  probably  pro- 

Clnck,  40  Ind.  265 ;  Long  v.  SUte,  56  duoe  a  different  verdict  if  a  new  trial 

Ind.  182 ;  Shepherd  v.  SUto,  64  Ind.  43.  were  granted.    The  same  distinctions 

B  State  v.  Carr,  1  Foster  (N.  H.),  were   afterwards    adopted    by   Judge 
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§  859.] 


PLBADIKG  AND  P&ACTICB* 


[OHAP.  xvin. 


Motion 
must  be 
special. 


§  855.  There  are,  in  addition,  one  or  two  preliminary  points  of 
practice  which  must  be  conformed  to  before  a  motion  on 
this  ground  will  be  entertained.  It  is  necessary  that 
the  party  should  mention  in  his  affidavit  the  witnesses  by 
name,  and  what  he  expects  to  prove  by  them  ;  and  that  either  the 
witnesses  themselves  should  state,  on  oath,  the  evidence  they  can 
give,  or  that  the  party  should  give  his  own  belief  in  the  statement 
to  be  made  by  the  witnesses.^ 

§  856.  But  the  rule  will  not  ordinarily  be  granted,  if  supported 

only  by  the  affidavit  of  the  party.     The  motion,  if  prac- 

sapported     ticable,  must  be  accompanied   by  the  affidavit   of  the 

davltef         newly-discovered  witnesses,*  taken  on  notice.'    And  these 

affidavits  must  express  the  party's  belief  as  well  as  his 

information.^ 

§  857.  The  adverse  party  may  show,  by  affidavits, 
that  the  witnesses  whose  testimony  is  stated  to  be  mate- 
rial are  wholly  unworthy  of  credit.* 

§  858.  A  motion  for  a  new  trial  will  not  ordinarily  be 
heard  after  a  judgment  has  been  regularly  perfected, 
although  it  be  on  the  ground  of  evidence  newly  discov- 
ered since  the  judgment.* 
§  859.  The  evidence  must  have  been  discovered  since  the  former 
trial.^    In  a  Georgia  case,  for  instance,  where  it  ap- 
muft^Sr      P^ared  that  the  prisoner's  attorney  had  made  diligent 
newly  dis-     inquiries  as  to  the  prisoner's  participation  in  the  corpui 

covered.  ,     ,  .  . 

delicti^  but  had  been  misled,  it  was  held  that  a  new  trial 
would  be  granted  on  evidence,  newly  discovered,  being  offered  to  the 


May  be 
contested. 


Must  be 
usually 
moved  be- 
fore judg- 
ment. 


King.  Com.  v.  Murray,  2  Ashm.  41. 
See  Ohio  Code  Cr.  Proo.  §  192 ;  People 
V,  Stanford,  64  Cal.  27. 

1  Hollingsworth  v,  Napier,  3  Caines, 
182;  State  o.  Williams,  14  W.  Va. 
851 ;  Gavignan  o.  State,  65  Mias.  533  ; 
Polser  V,  State,  6  Tex.  Ap.  510.  Infra, 
§  900. 

'  State  V.  Kellerman,  14  Kane.  135 ; 
Farrow  v.  State,  48  Ga.  30 ;  Runnels  v. 
State,  28  Ark.  121 ;  Robinson  v.  State, 
33  Ark.  180  ;  State  v.  Edwards,  34  La. 
An.  142 ;  State  v.  Sweeney,  37  La.  An. 
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1;  ETaDB  V.  State,  6  Tex.  Ap.  513; 
Tattle  9.  State,  6  Tex.  Ap.  556,  and 
cases  in  last  note. 

•  Shields  v.  State,  45  Conn.  266. 
«  Taylor  v.  SUte,  11  Lea,  708. 

•  Parker  v.  Hardy,  24  Pick.  246; 
Williams  o.  Baldwin,  18  Johna.  489. 

«  Infra,  §  890. 

V  Hudgins  v.  State,  61  Oa.  182;  Lee 
V.  State,  69  Oa.  705 ;  SUte  r.  Curtis, 
77  Mo.  267 ;  Williams  9.  SUte^  7  Tez. 
Ap.  163 ;  Heskew  v.  State,  14  Tex.  Ap. 
606. 


CHAP.  XVIII.]  NEW  TRIAL.  [§  860  O. 

effect  that  the  prisoner  did  not  make  the  assault  charged.^  But 
unless  newly  discovered,  the  existence  of  such  testimony  is  not 
adequate  ground.'  There  may,  however,  be  cases,  if  duly  sustained 
by  affidavit,  when  supposed  knowledge  of  the  testimony  at  the  time 
of  the  trial  may  be  explained  and  avoided  by  proof  that  the  defen- 
dant was  at  the  time  mentally  incapable  of  taking  cognizance  of 
facts.' 

§  860.  A  new  trial  will  not  at  common  law  be  granted  on  the  ground 
that  a  co-defendant,  tried  at  the  same  time  and  acquitted,   ^cg^i^^^ 
was  a  material  witness  for  the  convicted  defendant,  such  co-defend- 
testimony  not  being  newly  discovered,  and  there  having  witness  no 
been  at  the  trial  no  application  for  a  severance  ;  though  the  ^^'^^'^^ 
acquitted  defendant  was  then,  for  the  first  time,  a  competent  witness.^ 
Where,  however,  after  an  application  for  severance,  in  order  to 
admit  the  wife  of  one  party  as  a  witness  for  the  other,  the  former 
party  was  acquitted,  but  the  latter  convicted,  and  the  wife  of  the 
former  swore  in  an  affidavit  to  a  complete  alibi  as  to  the  latter,  it 
was  held  that  as  she  herself  was  not  on  the  record,  but  was  ex- 
cluded merely  by  policy  of  law  on  the  joint  trial,  and  as  she  had 
been  made  competent  by  the  verdict  of  a  jury,  a  new  trial  would  be 
granted.'.    But  where  co-defendants  can  be  witnesses  for  each  other 
on  trial  this  ground  cannot  be  laid. 

§  860  a.  A  cognate  question  arises  under  the  peculiar  provisions 
of  the   Pennsylvania  statute    which    permits   persons  Norisac 
charged  with  crimes  not  exclusively  cognizable  in  the   5^*]'*^°^ 
Oyer  and  Terminer  to  testify  in  their  own  behalf.     It  of  a  part  of 
has  been  held  that  when  the  defendant  is  charged  with  a   which  he 


1  Thomas  v.  State,  52  Ga.  509.  State,  1  Tez.  Ap.  206  ;  Ljles  v.  State, 

*  Vernon  v.  Hankej,  2  T.  R.  113 ;  41  Tex.  172.    Compare  infra,  §  873. 
Com.  V.  Mnrraj,  2  Ashm.  41 ;  Com.  v.  ^  Com.  v,  Manson,  2  Ashm.  31.    See 
Williams,  2  Ashm.  69 ;  Read  v.  Com.,  Com.  r.  Toland,  11  Phila.  433 ;  Ander- 
22  Grat.  924;  Roach  v.  State,  34  Qa.  son  r.  State,  8  Tex.  Ap.  542. 

78 ;  Carter-  v.  State,  46  Qa.  637 ;  State  Where  an  aooessorj  was  aoqnitted 

r.   Lamothe,  37  La.  An.  43 ;  State  v.  after  oon^iotion  of  his  principal,  and 

Price,  Id.  215.  the  aooessory's  eyidence  was  material, 

'  Thompson  r.  State,  54  Ga.  577.  a  new  trial  was  held  properly  granted 

*  State  r.  Bean,  36  N.  H.  122;  People  to  let  it  in.    Helm  r.  SUte,  20  Tex. 
r.  Vermiljea,  7  Cow.  369 ;  Sawyer  v.  Ap.  41. 

Merrill,  10  Pick.  16.    Bat  see  Rich  v. 
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§  863.]  PLEADING  AND  PBAOTICB.  [GHAP«  XVin. 

was  ex-  divisible  offence,  part  of  which  is  so  cogmsable  in  the 
wUness"*  Oyer  and  Terminer,  where  the  trial  is,  and  after  exclu- 
sion as  a  witness,  is  acquitted  of  the  offence  so  cogni- 
zable in  Oyer  and  Terminer,  this  does  not  by  itself  entitle  him  to  a 
new  trial  for  the  minor  offence  of  which  he  was  convicted.* 

§  861.  If  new  evidence  be  discovered  before  the  verdict  is  ren- 
Evidenee  dered,  it  should  be  submitted  to  the  jury ;  and  if  this 
discoyered  duty  is  neglected,  unless  there  is  clear  proof  of  mistake, 
diet  should  a  new  trial  will  not  be  granted.'  The  judge  at  the  trial 
OD^  to"  ^^  ^^  discretion  as  to  the  admission  of  evidence  oat  of  the 
j^y*  regular  and  usual  course,  and  must  exercise  such  discre- 

tion when  necessary  to  promote  justice.' 

§  862.  The  evidence  must  be  such  as  could  not  have  been  secured 
at  the  former  trial  by  a  reasonable  diligence  on  part  of 
could  have  the  defendant,  which  fact  should  appear  on  the  affidavit.^ 
^^^^  Thus,  where  it  appeared  that  the  witness,  on  whose 

trial  ^'^  testimony  was  sought  a  new  trial,  after  a  conviction  of 
ffround  murder,  was  with  the  prisoner  until  a  late  hour  of  the 
evening  on  which  the  murder  was  committed,  was  in  court 
while  the  trial  was  progressing,  and  had  gone  to  a  relative  of  the 
prisoner  and  told  him  what  she  was  able  to  testify  to ;  the  motion 
was  refused.* 

§  863.  Nor  will  a  new  trial  be  granted  because  the  district 
attorney  withheld  in  his  hands  papers  important  to  the  defendant, 

1  Hunter  v.  Com.,  79  Penn.  St.  605 ;  Com.,  22  Gra^  723;  State  v,  Harding, 

Com.  V.  Solbj,  15  Weekly  Notes,  392.  2  Bay,  267 ;  Wright  v.  State,  34  Ga. 

*  Supra,  §§564  et  seq. ;  U.  S.  v.  Qi-  110;  McAfee  v.  State,  31  Ga.  411; 
bert,  2  Sumner,  19  ;  People  v.  Vermil-  Carter  o.  State,  46  Ga.  637  ;  Williams 
jea,  7  Cow.  369 ;  Com.  v.  Hanlon,  3  v.  State,  67  Ga.  260 ;  Hanvey  ».  SUte, 
Brewster,  461 ;  State  v.  Porter,  26  Mo.  68  Ga.  612 ;  Gilbert  v.  SUte,  7  Humph. 
201 ;  Higden  v.  Higden,  2  A.  K.  Marsh.  524 ;  Friar  v.  State,  3  How.  (Misa.) 
42 ;  Cavanah  v.  State,  56  Misa.  300.  422 ;  Holeman  v.  SUte,  13  Ark.  105 ; 
See  Keenan  v.  People,  104  111.  885,  a  Shaw  v.  SUte,  27  Tex.  750 ;  WiUiams 
•case  of  much  interest.  v.  State,  4  Tex.  Ap.  55 ;  Haaselmejer 

'  See  supra,  §  566.  v,  SUte,  6  Tex.  Ap.  21 ;  Collins  v.  State, 

*  Com.  V.  Drew,  4  Mass.  399  ;  Lester  6  Tex.  Ap.  72 ;  Hutchinson  v.  State,  6 
«•  State,  11  Conn.  415  ;  People  v.  Yer-  Tex.  Ap.  468 ;  White  v.  State,  10  Tex. 
milyea,  7  Cow.  369  ;  Com.  v.  Williams,  Ap.  167.  As  to  affldarit,  see  State  v, 
2  Ashm.  69 ;  Roberts  v.  State,  3  Kelly,  Williams,  14  W.  Va.  851. 

310 ;  O'Dea  v.  SUte,  57  Ind.  31 ;  Ben-        *  Com.  v,  Williams,  2  Ashm.  69. 
nett  V,  Com.,  8  Leigh,  745 ;  Read  v. 
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OHAP.  XVUlJ]  NBW  TRIAL.  [§  865. 

unless  the  latter  used  due  diligence  to  obtain  them.    Thus,  where 
the   district  attorney  told  the   defendant  that  certain 
papers  were  in  the  hands  of  0.,  who,  being  applied   withhold- 
to,  answered  they  were  in  the  possession  of  the  district  j^n^wSck 
attorney,  but  the  defendant  did  not  explain  the  mistake   ^°®  ^*^^* 
and  apply  to  the  district  attorney  again,  a  new  trial  was  could  have 
refused.^ 

§  864.  A  new  trial  will  sometimes  be  granted  on  the  otherwise 
affidavit  of  a  witness,  that  he  was  mistaken  or  surprised  eur^ae. 
at  his  examination.' 

§  865.  A  party  who  seeks  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence  is  chargeable  with  laches,  if, 
previous  to  the  trial,  he  knew  that  the  witness,  whose   ^^{^  ^^^ 
testimony  he  seeks  to  introduce  as  newly  discovered,  ^^j?^^^ 
must,  probably,  from  his  occupation  and  employment  at  dence  on 
the  time  of  the  transaction,  the  subject  of  the  contro- 
versy, be  conversant  with  the  facts  in  relation  to  the  transaction,' 
and  especially  where,  previous  to  the  trial,  the  party  knew,  as  the 
witness  himself  testifies  to,  what  the  witness  could  prove,  although 
at  the  time  of  the  trial,  and  while  preparing  therefor,  the  party 
had  forgotten  the  facts.^    It  is  not  such  newly-discovered  evidence 
as  will  entitle  him  to  a  new  trial,  that  the  party  applying  for  a  new 
trial  could  not  procure  in  time  the  witness  whom  he  seeks  to  intro- 
duce.   He  should  have  applied  to  the  court  for  a  postponement ; 
and  if  without  doing  this  he  went  to  trial  without  the  testimony,  a 
new  trial  will  not  be  granted  for  the  purpose  of  letting  in  such  evi- 
dence.'   Nor  is  the  absence  of  a  witness  who  had  not  been  sub- 
poenaed a  good  cause  for  granting  a  new  trial ;'  though  it  is  other- 
wise with  the  sudden  illness  of  a  witness  in  cases  where  the  depo- 
sition of  the  witness  cannot  be  taken,  and  the  witness  is  material.^ 
Nor  will  a  new  trial  be  granted  on  account  of  the  want  of  recollec- 
tion of  a  fact,  which  by  due  attention  might  have  been  remembered ; 

>  People  V.  Vermllyea,  7  Gowen,  869.        <  Jackson  v,  Malln,  15  Johns.  293 ; 
Bee  infra,  $  881.  Gordon  v.  Harvey,  4  Gall,  450.    See 

>  Infra,  $  879.  State  v.  Frittener,  65  Mo.  422 ;  SUte  v. 
s  State  V,  Bell,  49  Iowa,  440;  SUte    Smith,  65  Mo.  314;  S.  P.,  Tobin   v. 

V.  Adams,  31  La.  An.  717;  CoUins  v.  People,  101  111.  121. 

State,  6  Tex.  Ap.  72.  <  Kelly  v.  Holdship,  1  Browne,  Pa. 

*  People  V,  Superior  Gonrt  of  New  36 ;  Leeter  v,  Ooode,  2  Marph.  37. 

York,  10  Wend.  286 ;  Richie  v.  State,  "*  Infra,  §  881. 

68  Ind.  355.  617 


§  868.]  PLBABING  AND  P&AOTIOB.  [OHAP.  XYIII. 

^'  want  of  recollection  being  easy  to  be  pretended  and  hard  to  be 
disproved/'* 

§  866.  The  evidence  offered  must  be  material  in  its  object,  and 
not  merely  cumulative  and  corroborative.'  Cumulative 
mufit^be^  evidence,  in  this  sense,  is  such  as  goes  to  support  Uie 
widliot^  facts  principally  controverted  on  the  former  trial,  and 
cumuia.  respecting  which  the  party  asldng  for  a  new  trial,  as 
well  as  the  adverse  party,  produced  testimony.'  Where 
the  defence  was  epileptic  insanity,  the  alleged  fact  that  the  defend- 
ant, subsequent  to  the  trial  and  conviction,  had  an  epileptic  fit,  is 
cumulative  in  this  sense,  and  hence  no  ground.^  But  it  is  otherwise 
if  such  new  evidence  consists  of  a  strong  mass  of  proof  previously 
unknown  to  the  party.' 

§  867.  But  though  a  new  trial  is  not  usually  granted  for  the  dis- 
covery of  new  evidence  to  a  point  which  was  presented 
exception*"  ^^  ^^^  former  trial,  yet  a  case  of  surprise  will  form  an 
exception  to  the  rule.* 
§  868.  Nor  can  it  be  objected  to  granting  a  motion  for  a  new  trial, 
on  the  ground  of  newly-discovered  evidence,  that  such  evi- 
evidence  of   deuce  is  Cumulative,  if  it  is  of  a  different  kind  or  character 
ci^!^*^*      from  that  adduced  on  the  trial.^    This  is  peculiarly  the 
case  when  strong  independent  proof  of  insanity  is  offered.' 

I  Bond   V.    Catler,    7   Mass.    205  ;  35  La.  An.  9  ;  SUte  v.  Claade,  Id.  7 ; 

Duignan  v.  Wjatt,  3  Blaokf.  385.  St.  Louis  v,  SUte,  8  Neb.  406 ;  State  r. 

>  U.  8.  V.  Gibert,  2  Sumn.  97 ;  Wil-  Rockett,  87  Mo.   666 ;   People  v.  Me- 

liams  V.  People,  45  Barb.  201 ;  Com.  v.  Donnell,  47  Cal.  134 ;  Bixby  c  Sute, 

Flanigan,  7  Watts  &  S.  415 ;  Com.  v.  15  Ark.  395 ;  White  v.  SUte,  17  Ark. 

Williams,  2  Ashm.  69;  Com.  v.  Kane,  404;   Murray  v.  SUte,  36  Tex.  642; 

12    Phila.    630;    89    Fenn.  St.   552;  Lewisv.SUte,  15Tez.  Ap.64S ;  Pielav. 

Adams  v.  People,  47  111.  376 ;  Collins  People,  6  Col.  343 ;  People  v.  Long,  70 
V,  People,  103  111.  21 ;  SUte  v,  Starness,  '  Cal.  8 ;  Terr.  v.  Tarberry,  2  New  Mez. 

97  N.   C.  423 ;   StaU  v,  Johnson,  72  391 ;  MoAdam  v,  SUte,  24  Tex.  Ap.  86. 
Iowa,  393;  MoAfee  v.  State,  31  Ga.  .     >  SUte   v.    Kinney,    108    III.  519; 

411 ;    Hoje   v.    SUte,    39    Ga.    718 ;  Klein  v.  People,  113  111.  596 ;  SUte  «. 

Holmes  v.  State,  54  Ga.  303;  O'Shields  Redemeier,  71  Mo.  173. 

V.  SUte,  65  Ga.  696 ;  SUte  v.  Blenner-  *  People  v.  Montgomery,  13  Abbott, 

hassett,  Walker,  7 ;  Sahlinger  r.  Peo-  Pr.  Rep.  N.  S.  207. 

pie,  102  III.  241 ;  StaU  v.  Larrimore,  ^  Anderson  v.  SUto,  43  Conn.  514. 

20  Mo.  425 ;  SUto  v.  Stumbo,  26  Mo.  ^  Infra,  §  881. 

306 ;  SUto  v.  Brans,  65  Mo.  574 ;  SUto  ^  Long  v.  SUto,  54  Ga.  564 ;  Guyott 

V.  Butler,  67  Mo.  59 ;  SUto  v.  Wood-  v.  Butts,  4  Wend.  579. 

ward,  95  Mo.  866 ;   SUto  v.  Fahey,  '  Anderson  v.  SUto,  43  Conn.  514. 
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OHAP.  XVIII.]  NEW  TRIAL,  [§  870. 

§  869.  Where  the  object  is  to  discredit  a  witness  on  the  opposite 
side,  the  general  rule  is  that  a  new  trial  will  not  be 
granted.*    Thus,  where  the  defendant  was  convicted  of    not  granted 
forgery,  chiefly  on  the  evidence  of  B.  R.,  and  on  a  mo-  ^SJ^it 
tion  for  a  new  trial  evidence  was  produced  to  show  the   opposing 
bias  of  B.  R.,  it  was  held  by  the  Supreme  Court  of 
Massachusetts  that  such  evidence  was  no  ground  for  the  motion.' 
And  a  new  trial  was  refused  where,  after  a  verdict  of  guilty  upon 
an  indictment  for  perjury,  the  defendant  applied  for  a  new  trial  on 
account  of  newly-discovered  evidence,  and  furnished  proof  that  a 
material  witness  for  the  prosecution  had,  subsequently  to  his  ex- 
amination upon  the  stand,  expressed  strong  feelings  of  hostility 
toward  the  prisoner ;'  and  the  same  position  has  been  taken  in  a 
case  in  which  it  was  alleged  that  a  prosecutrix  in  rape  had  made  a 
statement  inconsistent  with  her  evidence  on  the  trial.^    But  it  is 
otherwise  where  a  principal  witness  declares  that  his  statement  on 
trial  was  a  mistake.' 

§  870.  An  indictment  for  perjury  against  a  witness  on  whose 
testimony  the  verdict  was  obtained,  unless  the  case  was  g^^j^^ 
so  gross  as  to  make  it  probable  that  the  verdict  was  ob-  quent  in. 
tained  by  perjury,  or  that  the  false  testimony  occasioned   for  perjury 
a  surprise  to  the  opposite  party,  will  not  be  in  itself  suffi-   ^^  ^^^^  ' 
cient  cause  for  new  trial.*    Where  there  has  been  a  surprise,  how- 

1  Com.  V.  Drew,  4  Mass.  399  ;  Com.  Brown  v.  State,  6  Tex.  Ap.  286  ;  Hntoh- 

V.  Waite,  5  Mass.  261 ;  Com.  v.  Green,  inson  v.  State,  6  Tez.  Ap.  468  ;  Polser 

17  Mass.  515  ;    Com.  v.  Williams,  2  v.  State,  6  Tez.  Ap.  510 ;  Atkins  v. 

Ashm.  69 ;  Thompson  v.  Com.,  8  Grat.  State,  11  Tex.  Ap.  89  ;  Grate  v.  State, 

637 ;  State  r.  Williams,  14  W.  Va.  851 ;  23  Tez.  Ap.  458. 

Parham  v.  State,  10  Lea,  498 ;  Bland  *  Com.  v.  Waite,  5  Mass*  261.    See 

V.  State,  2  Carter  (Ind.),  608 ;  Morel  v.  Hammond  v.  Wadhams,  5  Mass.  353. 

State,  89  Ind.  275 ;  Friedburg  v.  Peo-  *  SUte  v.  Carr,  1  Foster,  166  ;  Com. 

pie,  102  111.  190 ;  Tobin  v.  People,  101  v.  Drew,  4  Mass.  391. 

III.  121 ;  Levining  v.  State,  13  Ga.  513 ;  *  Shields  v.  State,  46  Conn.  266 ;  see 

Brown  v.  State,  55  Ga.  169  ;  Beck  v,  Leighton  v.  People,  10  Abb.  (N.  Y.)  N. 

SUte,  65  Ga.  766 :  Partee  v.  State,  67  C.  261 ;  Arwood  r.  State,  59  Ga.  391 ; 

Ga.  570 ;  State  v.  Young,  34  La.  An.  Dojal  v.  SUte,  70  Ga.  134. 

346 ;   Ogden  v.  SUte,   13  Neb.  436 ;  >  Mann  v.  State,  44  Tez.  Ap.  642  ; 

Wallace  v.  SUte,  28  Ark.  531 ;  Camp-  see  Fisher   v.  People,  103  111.  101 ; 

bell  V.  State,  38  Ark.  498  ;  Redman  v.  Fletcher  v.  People,  117  111.  184. 

SUte,  40  Ark.  445;  State  v.  Lon  Young,  «  R.  v,  Heydon,  1  W.  Black.  351; 

34  La.  An.  346 ;  State  v.  Diskin,  35  La.  Benfleld   v.    Petrie,  3    Douglas,    24 ; 

An.  46 ;   Berber  v.  SUte,  7  Tez.  69 ;  Warwick  v,  Bruce,  4  M.  &  S.  140 ;  9 
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ever,  arising  from  the  unexpected  introdaction  of  die  alleged  per- 
jured witness,  a  new  trial  has  been  granted.^ 

§  871.  ^^  After  the  verdict/'  said  Rogers,  J.,  on  a  motion  for  a 
-^  new  trial,  after  a  capital  conviction,  in  Pennsylvania, 

dence  ^^  when  the  motion  for  a  new  trial  is  considered,  the 

offered 

must  be  court  must  judge  not  only  of  the  competency  but  of  the 
ouffht^to  ©flfect  of  evidence.  If,  with  the  newly-discovered  evi- 
produce,  dence  before  them,  the  jury  ought  not  {o  come  to  tiie 
other  trial,  Same  Conclusion,  then  a  new  trial  may  be  granted ;  other- 
iwoUon***  wise  we  are  bound  to  refuse  thi  application."*  And 
the  merite.  ^hen  the  evidence  produced  is  clearly  immaterial,  this 
limitation  should  be  strictiy  enforced.'  But  a  reasonable  doubt  as  to 
the  effect  of  the  testimony  should  inure  in  favor  of  the  defendant.^ 
§  872.  Another  essential  is  that  the  after-discovered  evidence 
New  de-  should  go  to  the  merits^  and  not  rest  on  a  merely  teehni- 
fence  mvust  eal  defence*  Thus,  after  a  conviction  on  an  indictment 
merely  for  selling  spirituotis  liquors,  etc.,  ^  without  being  duly 
technica .  licensed  as  an  innholder  or  common  victualler,"  a  new 
trial  will  not  be  granted  for  the  purpose  of  allowing  the  defendant 
to  give  in  evidence  a  license,  which  he  had  omitted  to  produce,  to 
sell  fermented  liquor,  and  thus  raise  a  question  as  to  the  mere  form 
of  the  indictment.'  And  in  larceny  a  new  trial  will  not  be  granted 
on  ground  of  evidence  that  the  goods  did  not  technically  belong  to 
the  owner  charged  in  the  indictment.' 

Price,  89 ;  Resp.  v.  Newell,  2  Teates,  *  State  v.  O^Grady,  31  La.  An.  378  ; 

479.    That  perjury  should  not  be  pro-  Jackson  i^.  State,  18  Tez.  Ap.  586 ;  see 

secuted  during  pendenoj  of  civil  pro-  Whitehurst's  case,  79  Va.  556. 

ceedings,  see  Whart.  Crim.  Law,  9th  Hence  the  confession  of  a  wife  that 

ed.  §  1324.  she  herself  had  committed  the  offence 

1  Morrell  v,  Kimball,  1  Greenl.  322 ;  without  her  husband's  privity,  after 

Thurtell  c.  Beaumont,  1  Bing.  339.  the  conviction  of  the  husband  of  forg* 

*  Com.  V.  Flanigan,  7  W.  &  S.  423.  ery,  was  held   not   sufficient,    when 

The  same  point  is  affirmed  in  Hamlin  taken  In  connection  with  the  evidence 

9.  State,  48  Conn.  92;  Com.  v.  Mason,  given  on  trial,  to  Justify  a  new  trial 

2  Ashm.  31 ;    Thompson  v.  Com.,  8  being  granted.  State  v.  J.  W.,  1  Tyler, 

Grat.    637;    State    v.    Greenwood,    1  417.    And  so  when  the  after-discov- 

Hayw.  141 ;  Carr  v.  State,  14  Ga.  358 ;  ered  witness  was  incompetent.     Wil- 

Roach  v.  State,  34  Ga.  78 ;   Jones  r.  liams  v.  State,  62  Ga.  260. 

State,  48  Ga.  163  ;  Toung  v.  Sta£^,  56  *  Lindley  v.  Stote,  11  Tez.  Ap.  283. 

Ga.  403 ;  Meeks  v.  State,  57  Ga.  329  ;  *  Com.  v,  Churchill,  2  Met.  118. 

Raiuey  v.  State,  53  Ind.  278 ;  Hauck  v.  "  Foster  o.  State,  52  Miss.  595. 
State,  1  Tez.  Ap.  357. 
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§  873.  We  have  already  seen  that  under  the  old  practice,  exclud- 
ing defendants  as  witnesses,  new  trials  were  not  granted 
because  a  co-defendant,  tried  at  the  same  time  and  ac-  of^c^de^^ 
quitted,  was  a  material  witness  for  the  conyicted  defend-   fondant  no 

1      r\n.  1  1    1 .1.      .  .  ground. 

ant/    Of  course,  under  statutes  rehabilitating  parties  as 
witnesses,  where  such  co-defendants  could  have  been  called  on  trial, 
their  acquittal  is  in  no  sense  a  reason  for  a  new  trial. 

§  874.  Though  the  misjoinder  of  the  defendants,  where  it  appears 
on  record,  is  subject  of  demurrer  or  arrest,'  and  though   jj^^^g^j  ^o 
when  it  is  developed  on  evidence,  it  is  properly  to  be   »ever  de- 

fendanta 

reached  by  a  motion  for  severance,  it  not  unfrequently   may  be 
becomes  the  ground  of  a  motion  for  a  new  trial,  and  8^"°*' 
when  wrongfully  allowed  by  the  court  is  a  legitimate  reason  for 
setting  aside  the  verdict.' 

1  U.  S.  V.  Gibert,  2  Sumn.  20 ;  State  v.  U.  S.  v.  Sharp,  Peters  G.  C.  118 ;  Camp- 
Bean,  36  N.  H.  122 ;  People  v.  Vermil-  bell  v.  Com.,  2  Va.  Gas.  314.  At  the 
yea,  7  Cowen,  367  ;  Com.  v.  Manson,  same  time,  where  several  defendants,  en- 
2  Ashm.  32 ;  Com.  v.  Channoej,  2  tirelj  disconnected  in  the  transactions 
Ash.  90;  Cavanah  v.  State,  56  Miss,  through  which  thej  are  songht  to  be 
300 ;  Brackenridge's  Law  Miscellanies,  conyicted,  are  Jointly  indicted,  it  would 
220.  Bnt  see  contra^  Rich  v.  State,  1  be  sonnd  exercise  of  discretion  to  grant 
Tex.  Ap.  206 ;  Lyles  v.  State,  41  them  separate  trials.  People  v.  Ver- 
Tez.  172  ;  Brown  v.  State,  6  Tex.  miljea,  7  Cowen,  108.  See  supra,  §  295. 
Ap.  286 ;  Yoight  v.  State,  13  Tex.  Ap.  How  far  one  may  be  a  witness  for  the 
21 ;  Jackson  v.  State,  18  Tex.  Ap.  586.  other,  is  elsewhere  discussed.  Whart. 
Compare  supra,  §§  305-6,  860.  Crim.  By.  §  445. 

'  See  supra,  §  307.  When  one  co-defendant,  \)j  the  local 

*  People  9.  Yermilyea,  7  Cowen,  383.  law,  is  inadmissible  as  a  witness  for 

Supra,  §  860.  the  others,  if  no  evidence  be   given 

As  has  been  already  stated  in  an  in-  against  him,  he  is  entitled  to  his  dis- 
dictment  against  several,  where  the  charge  as  soon  as  the  case  of  the  pro- 
oifence  is  such  that  it  may  have  been  secutor  is  closed,  and  may  then  be 
committed  by  several,  they  are  not  of  examined  on  behalf  of  the  other  de- 
right  entitled  to  be  tried  separately,  fendants.  Where  there  is  any  evidence 
but  are  to  be  tried  in  that  manner  only  against  him,  he  cannot  be  sworn,  but 
when  the  court,  on  sufficient  cause,  the  whole  must  be  submitted  together 
may  think  proper.  Supra,  §§  295,  755 ;  to  the  jury.  Bui.  N.  P.  285  ;  Peake's 
U.  S.  V.  WUson,  1  Bald.  78 ;  U.  S.  r.  Evid.  168  ;  Phil.  Evid.  36 ;  1  East,  312, 
Gibert,  2  Sumner,  20 ;  State  v.  Soper,  313 ;  6  T.  R.  627  ;  1  Sid.  237 ;  1  Hale, 
16  Me.  293 ;  People  v,  Howell,  4  Johns.  303 ;  Com.  v.  Manson,  2  Ashm.  32.  On 
R.  296 ;  People  v.  Vermilyea,  7  Cowen,  the  same  principle,  where  one  of  the 
108,383;  Com.  v.  Manson,  2  Ashm.  32;  defendants,  on  an  indictment  for  an 
State  V,  Smith,  2  Iredell,  402 ;  State  c.  assault,  submits  to  a  small  fine  and  is 
Wise,  7  Richards.  412.    See,  per  contra^  discharged,  he  ma^  be  called  on  the 
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§  875.]  PLEADIN9  AND  PRACTIOB.  [OHAP.  XYIII. 

8.  Absence  of  Defendant  at  Trial* 

§  875.  Where,  through  necessity  or  mistake,  a  defendant,  in 
Suchab-  ordinary  prosecutions  for  crime,  is  absent  during  the 
sence  a  trial,  there  should  be  a  new  trial.^  Nor  is  the  fact  that 
the  counsel  of  the  accused  is  present  during  the  trial, 
and  at  the  rendering  of  the  verdict,  without  making  objection  to 
the  prisoner's  absence,  a  waiver  of  his  right  to  be  present.  Some 
misdemeanors  there  indeed  are,  partaking  of  the  nature  of  civil 
process,  where,  as  has  been  seen,  appearance  by  attorney  is  per- 
missible,' but  in  all  trials  in  which  corporal  punishment  may  be 
assigned  the  defendant  must  personally  be  present;'  and  this  right 
is  so  inherent  and  inalienable,  that  a  judgment  will  be  reversed 
where  it  appears  that  the  defendant  was  absent  at  the  rendition  of 
the  verdict,  though  his  presence  was  at  the  time  waived  by  his 
counsel.^  In  crimes  of  high  grade,  the  record  must  show  the 
prisoner's  presence  at  trial,  verdict,  and  sentence,  affirmatively^  or 
else  the  error  will  be  fatal.'  But  the  presence  may  be  inferred 
from  the  record,  and  need  not  be  explicitly  stated  at  each  stage  of 
the  procedure.* 

Yet  to  this  rule  two  exceptions  must  be  expressed.  The  first  is, 
that  it  is  not  to  be  stretched  so  as  to  include  occasional  voluntary 
absence  for  a  few  moments  from  the  court-room  by  the  defendant, 
though  it  should  happen  that  during  such  brief  absence  the  verdict 
should  happen  to  be  brought  in  ;^  though  in  all  cases  of  high  crime 

part  of  others,    with   whom   he  was  i  Snpra,  §§  541-^51* 

Joiutlj  indicted.    And  where  one  de-  *  Supra,  §  541. 

fendant  has  actually  pleaded  misnomer,  ^  Supra,  §§  541  et  seq,;  1  Chittj's 

he  may  be  reoeived  as  a  witness,  be-  C.  L.  413 ;    2  Hale,  216 ;    Jacobs  p. 

cause  the  indictment,  as  against  him,  Com.,  5  Serg.  &  R.  315 ;  Gladden  v. 

is  abated.     Ibid.     But   if  he   suffers  State,  12  Fla.  562 ;  Leechi  v.  Terr.,  1 

judgment  by  default,  he  cannot  after-  Wash.  Terr.  23 ;  Shapoonmaah  o.  Terr., 

wards  become  a  witness  against  or  in  Ibid.  219. 

favor  of  his  associates;    5  Esp.  Rep.  '  Supra,  §§  541  et  seq,,  733.     See 

154  ;  2  Campb.  333, 334,  n.;  Bui.  N.  P.  Prine  v.  Com.,  18  Penn.  St.  103. 

285 ;  Phil.  £▼.  36  ;  since  no  sentence  '  Supra,  §§   541  et  seq. ;    Dunn  v, 

can  be  constitutionally  imposed  on  aver-  Com.,  6  Barr,  387;  Hamilton  v.  Com., 

diet  so  obtained.  Supra,  §550.  SeeR.v.  16  Penn.  St.  121;  State  r.  Smith,  31 

Roberts,  2  Strange,  1208  ;  Jackson  v.  La.  An.  406. 

Com.,  19  Qrat.  656 ;   Rose  v.  State,  20  >  Lawrence  v.  Com.,  30  Grat.,  845. 

Ohio,  31 ;  Andrews  v.  State,  2  Sneed  ^  Hill  v.  SUte,  17  Wis.  675. 

(Tenn.)  550. 
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it  would  be  necessary  in  such  case  for  the  jury  to  be  kept  back  from 
formally  rendering  their  verdict  until  the  defendant  returns.^  The 
second  is,  that  when  the  defendant  behaves  so  obstreperously  that 
his  temporary  compulsory  removal  from  the  court-room  is  necessary, 
he  cannot  complain  of  the  trial  proceeding  for  a  short  time  in  his 
absence,  he  losing  the  privilege  of  objecting  by  his  conduct.' 

Waiver^  so  far  as  concerns  this  particular  right,  has  been  already 
discussed.' 

9.  Mistake  in  Conduct  of  Case. 

^  876.  Where  the  cause  has  been  prejudiced  from  some  miscon- 
ception of  the  judge,  or  mistake  of  the  party  or  his 
counsel,  which  could  not  have  been  cured  by  ordinary   may  be 
prudence  and  care,  a  new  trial  will  be  allowed.*    Thus,  fh^re^was 
where  the  counsel  were  misled  by  a  positive  intimation  ^ue  diii- 
from  the  court,  and  refrained  from  offering  evidence,'  and 
where  the  judge  misapprehended  a  material  fact,  and  misdirected 
the  jury,'  a  new  trial  has  been  granted.    But,  if  due  diligence  could 
have  corrected  the  mistake,  the  rule  wiU  be  refused.    Thus,  a  new 
trial  will  not  be  granted  because  a  juror  was  taken  from  the  panel, 
on  the  erroneous  supposition  that  there  was  good  ground  to  chal- 
lenge him,  when  the  defendant  did  notxat  the  time  object.' 

§  877.  Mistake  by  counsel  of  law  will  be  no  excuse,  whether 
made  generally  in  the  conduct  of  a  cause,  or  in  the  neg-  ^{gf^^^^^  ^f 
lect  to  object  to  testimony  when  offered  which  might  law  no 
have  been  excluded.'    But,  if  objection  is  made  to  the 
introduction  of  testimony  at  the  proper  time,  no  objection  to  the 
judge's  charge  upon  that  evidence  is  afterwards  necessary.'    If  an 
objection  to  evidence,  which  objection  could  have  been  obviated  by 
further  proof,  be  not  made,  it  will  not  be  received  as  the  ground  of  a 
motion  for  a  new  trial.^'    Where,  however,  evidence  is  not  sufficient 

X  Supra,  §  550.  R7I.  269 ;  Dunham  v,  Baxter,  4  Mass. 

*  See  oases  cited  supra,  §§  543  et  seg, ;    79. 

U.  S.  V.  Davis,  6  Blatch.  C.  C.  464 ;  •  Supra,  §§  794,  798. 

Fight  V.  State,  7  Ohio,  180.  ^  Com.  v.  StoweU,  9  Met.  572. 

s  Supra,  §§  541,  733.  *  See  cases  cited  supra,  §§  801  et  teg.; 

*  See  Ohms  v.  State,  49  Wis.  415;  and  infra,  $  878. 

Heekew  v.  State,  14  Tex.  Ap.  606.  >  Supra,  §§  801  ei  seq,;   People  v. 

*  Le  Flemming  v,  Simpson,  1  M.  &    Holmes,  5  Wend.  192. 

»  Supra,  §  804. 
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in  law  to  authorize  a  verdict,  a  new  trial  will  be  granted,  even 
though  no  objection  be  made  at  the  trial.*  But  as  a  rule  there  is 
no  new  trial  because  counsel  ignorantly  neglect  to  present  proper 
points  of  law  to  the  court.* 

§  878.  Mere  ordinary  negligence  of   counsel   is   no   ground.' 

Nor  iB  n^.  '^^^^^  ^  ^^  ^^^^  already  seen,  a  new  trial  will  not  be 
iigence  of    granted  because  the  district  attorney,  by  mistake,  with- 
holds important  papers,  unless  the  defendant  uses  due 
diligence  to  sustain  them.^    But  a  new  trial  has  been  granted  where 
the  defendant,  having  otherwise  a  good  case,  which  would  have 
resulted  in  an  acquittal,  was  advised  by  his  counsel  that  certain 
evidence  which  was  admitted  was  not  admissible  against  him,  and 
was  so  taken  by  surprise,'  and  where  the  counsel  neglected  to  sum- 
mon the  witnesses  whose  names  were  given  him  by  his  client.' 
§  879.  Where,  as  sometimes  occurs,  witnesses  are  mistaken  in 
their  testimony  from  temporary  incapacity,  new  trials 
fromun-      ^^^^  ^^^^  granted.^     Relief,  however,  will  only  be 
wSdw^or    afforded  on  clear  proof  of  mistake  by  the  witness,  not 
coufusion      where  the  party  was  in  error  as  to  what  the  witness 
would  prove  ;•   nor  will  the  court   hear  evidence  to 
show  that  a  witness  used  expressions  after  trial  contradicting  his 
testimony  in  court.'    At  the  same  time,  when  a  party  has  been 
surprised  by  mistakes  in  testimony  at  the  trial  which  he  had  no 
reason  to  expect,  and  which,  if  he  had  had  time,  he  could  readily 
have  corrected,  justice  requires  that  a  verdict  obtained  in  this  way, 
if  manifestly  unfair,  should  be  revised^." 

1  Supra,  §  813.  v.    SUte,    8    Tex.    Ap.    173 ;    supra, 

*  Supra,  §§  708  et  teq.  §  598  a. 

»  See  on  this  topic  an  artide  in  16  «  State  ».  Lewis,  9  Mo.  Ap.  321.    As 

West.  Jur.  281  (May,  1882)  ;  Wray  v.  to    treachery  of   counsel,  see   supra. 

People,    78    111.    212;    Augustine    v.  §  598  a. 

SUte,  20  Tex.  450.  That  it  is  no  ground  ^  Supra,  §  864;    Soofield   v.  State, 

that  the  counsel  assigned  by  the  court  54  Ga.  635.     See  Richardson  v.  Fisher, 

was  not  acceptable  to  defendant,  see  1  Bing.  145  ;  De  Giou  v.  Dorer,  2  Ans. 

People  V.  Murry,  52  Mich.  288.  517. 

*  Supra,  §  863.  «  Hewlett  v.  Cruohley,  5  Taunt.  277. 
»  State  V.  Williams,  27  Vt.  824.    See  >  R.  v.  Whitehouse,  18  Bug.  L.  &  £q. 

State  V.  Bonge,  61  Iowa,  658  ;  State  o.    Rep.  105 ;   1  Dears.  C.  C.  1 ;   Com.  v« 
Gunter,  30  La.  An.  Pt.  I.  536;  Babb    Randall,  Thach.C.C.  500;  supra,  §869. 

^  See  supra,  §  864. 
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CHAP.  XVIII.]  NSW   TRIAL.  [§  882. 

i  880.  If  the  error  is  not  attributable  to  misconduct  But  not 

'  •     .        .  •    .  mistake  of 

of  themselves,  or  to  misdirection  of  court,  it  is  no  ground  Jary  as  to 
that  the  jury  rendered  their  verdict  under  a  mistake  as  ^nt. ' 
to  the  degree  of  punishment  the  court  could  inflict.^ 

10.  Surprise. 

§  881.  Where  a  party  or  his  counsel  has  been  taken  by  surprise, 
in  the  course  of  a  cause,  by  some  accidental  circum- 
stance, which  could  not  have  been  foreseen,  in  which  no  Sne  and"' 
laches  could  be  ascribed  to  either  of  them,  a  new  trial   P«>ductive 

,  '  of  ligus- 

will  be  awarded,  if  the  court  think  the  verdict  against  tice,  good 
the  weight  of  evidence  properly  admissible.*  Thus,  a  ^^"" 
new  trial  will  be  granted  where  the  plaintiff  b  surprised  by  the 
testimony  of  his  own  witnesses,  who  appear  to  have  been  tampered 
with ;'  where  a  witness  has  been  so  much  disconcerted  as  to  be 
unable  to  testify  at  the  trial  ;*  where  a  material  witness,  regularly 
subpoenaed  and  in  attendance,  absents  himself  shortly  before  the 
case  is  called  ;*  and  where,  in  a  case  of  seduction,  the  principal 
witness  lays  the  seduction  on  a  day  which  the  defendant  has  no 
reason  to  anticipate,  being  at  a  time  when  he  was  absent  from  the 
place,  and  could  easily  prove  an  alibi.^ 

§  882.  New  trials  will  also  be  granted  in  cases  where  the  trial 
was  hurried  on  in  such  haste  as  to  give  the  defendant  ^  ^^  ^^ 
no  time  to  prepare  for  his  defence,  provided  in  the   due  haste 
motion  for  the  new  trial  a  substantial  defence  be  dis-  ingon 
closed.^    But  mere  want  of  preparation,  arising  from  the 
defendant  having  been  in  prison,  is  no  ground  for  a  new  trial.® 

1  People  V.  Lee,  17  Cal.  656.    But  >  Buggies  v.  Hall,  14  Johns.  112. 

see  supra,  §§  842-8.  •  Sargent   v,   ,  5    Cowen,  106. 

s  See  SUte  v.  Williams,  27  Vt.  724 ;  See  supra,  §§  855  et  aeg.,  as  to  what 

State  V.  Simien,  36  La.  An.  923 ;  Hodde  oases  the  defendant  can  be  relieved  in, 

r.  State,  8  Tex.  Ap.  382 ;  Hilliard  on  on  the  ground  of  after-disoovered  e^i- 

New    Trials    (1873),    51 ;    and    cases  denoe  of  the  inoompetenoy  or  bias  of 

cited  §  879.  witnesses. 

s  Todd  V.  State,  25  Ind.  212.    See  ^  See  SUte  r.  Boyd,  37  La.  An.  781 ; 

supra,  §   804 ;    Peterson  v.  Barry,  4  Valle  v.  State,  9  Tex.  Ap.  57.    An  in- 

Binn.  481.  dictmentwas  found  November  21,  for  a 

'  Ainsworth  v.  Sessions,  1  Root,  175.  murder  committed  on  the  11th  of  Ooto- 

See  supra,  §§  804,  879.  ber  previous.    The  defendant  was  put 

>  Yanes  v.  State,  20  Tez.  656. 

40  625 


§  886.]  PLBADINa  AHD  PBAOTIOB.  [CHAP.  XYIIL 

But  ab-  §  888.  Sudden  sickness,  and  consequent  absence  of  a 

8CDC6  of 

Witness  DO  material  witness,  is  no  ground  for  a  new  trial  when  the 
whentesti.  testimony  to  be  established  by  such  witness  was  proved 
mony  Is  cu-  by  Other  parties.^ 

mulatiye.         ^  * 

§  884.  The  mere  fact  of  a  party  being  surprised  by 
surpriseat  the  introduction  of  unexpected  eridence,  howeyer,  is  no 
nocTonnd  g'^^'^d  ^^"^  *  "^^^  trial,*  especially  when  the  affidavit 
does  not  show  that  the  '^  surprising"  evidence  was  not 
true,'  and  that  no  effort  was  made  on  trial  for  continuance  to  meet 
the  surprise.^ 

§  885.  In  general,  as  has  been  seen,  the  production 
expected  of  unexpected  evidence  impeaching  the  character  of  a 
wuness.        witness  is  no  reason  to  set  aside  the  verdict.* 

11.   Irregularity  in  Summoning  of  Jury. 

^  886.  Generally  speaking,  under  the  statutes,  the  mistake  or 
Ordinarii  informality  of  the  officers  charged  with  summoning,  re- 
defects  in  turning,  and  empanelling  the  jury,  will  be  no  ground  for 
cess  Do^  a  new  trial,  unless  there  has  been  fraud  or  collusion,  or 
e^^^'  material  injury  to  the  defendant.'    Unless  matter  of 

rrpon  trial  immediately  and  oonvioted,  v.  State,  9  Tex.  Ap.  490 ;  Childs  r. 
and.sentenoed  for  mnrder  in  the  second  State,  10  Tex.  Ap.  183;  Cunning- 
degree.  The  case  did  not  appear  to  be  ham  v.  State,  20  Tez.  Ap.  162. 
an  aggravated  one.  The  defendant  *  Snpra,  §§  802,  869 ;  Com.  v.  Drew, 
made  affidavit  that  he  had  been  anr-  4  Mass.  391 ;  Com.  v.  Green,  17  Hus. 
prised  hf  the  evidence,  and  had  had  no  515. 

time  for  a  proper  defenoe.   It  waaheld,  <  R.  v.  Hunt,  4  Bam.  k  Aid.  430; 

in    Indiana,  that    nnder    these   and  Amherst  v.  Hadlej,  1  Piok.  38 ;  People 

other  oirctnnstanoes  ef  tiie  caee,  a  new  v.  Ransom,  7  Wend.  417 ;    Dewar  r. 

trial  ehonld  huve  been  granted.    Ro-  Spenoe,  2  Whart.  211 ;  Com.  v.  Chaiui- 

sencrants  v.  State,  6  Ind.  407.    Sapra,  oej,  2  Ashm.  90 ;  Com.  v.  Gallagher,  4 

§  600.  Penn.  Law  Joar.  511 ;   2  Clark,  86. 

1  Snpra,  §§  590,  600',  Tonngv.  Com.,  See,  as  to  grand  Jnrj,  supra,  §$  344  e/ 

4  Grat.  550.  nq.,  350. 

s  Snpra,  §  804  ;  R.  v.  HoUinberry,  6  As  to  Pennsylvania,  by  the  Act  of  Slst 

D.  &  R.  345  ;  4  fi.  ft  C.  329 ;  Willard  Febrnary,  1814,  see  Com.  v.  Channcej, 

V.  Wetherbee,  4  N.  H.  118 ;  Wholford  2  Ashmead,  90 ;  Com.  v.  Gallagher,  4 

17.  Com.,  4  Grat.  553 ;  SUte  v.  Schnelle,  Penn.  Law.  Jour.  611 ;  2  Qark,  86.   It 

24  W.  Va.  802 ;  State  v.  Smith,  Ibid,  has  been  held,  nnder  this  act,  that 

814.  standing  mate  is  as  maoh  a  waiver  as 

s  People  V.  Jocelyn,  29  Cal.  562.  pleading  to  the  issue.    Com.  v.  Dyot, 

*  Hanoey  v.  State,  68  Ga.  612 ;  Webb  5  Whart.  67.    In  New  York,  under  tb« 
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CHAP.  XVm.]        ,  NEW  TRIAL.  [§  887. 

record,  such  defects  cannot  be  noticed  in  error^  or  in  arrest  of  judg- 
ment.' But  it  is  a  good  ground  for  new  trial  at  common  law  that 
jurors  have  been  improperly  chosen,  or  chosen  by  an  unauthorized 
officer,  or  that  the  officers  in  attendance  had  permitted  irregula- 
rities.' Where  one  who  had  been  challenged  on  the  principal 
panel  was  afterwards  sworn  in  under  another  name  as  a  talesman  ;* 
and  where  talesmen  who  were  incompetent,  or  who  had  not  been 
drawn  according  to  the  statute,  were  summoned  and  returned, 
and  placed  on  the  trial,  new  trials  have  been  ordered.'  If  the 
party,  however,  is  aware,  or  could  by  due  diligence  have  been 
aware,  of  the  objections  to  a  juror  or  talesman,  and  neglects  his  chal- 
lenge, no  new  trial  will  be  granted ;'  as  formal  objection  that  the 
juror  had  not  been  drawn  and  returned  according  to  law  comes  too 
late  after  the  verdict.^  Thus,  where  one  of  the  jury  had  been 
drawn  more  than  twenty  days  before  the  time  when  the  venire  was 
made  returnable,  exception  not  having  been  made  until  after  verdict, 
a  new  trial  was  refused.'  And  a  new  trial  will  not  be  granted  be- 
cause the  clerk,  in  calling  over  the  jury,  pursued  the  order  in  which 
they  were  empanelled,  instead  of  that  in  which  their  names  appeared 
in  the  venire,*  Nor  is  it  ground  for  new  trial  that  jurors  and  wit- 
nesses in  a  criminal  case  are  sworn  by  an  acting  deputy  clerk,  who 
has  not  been  appointed  regularly  or  sworn  in.^' 

§  887.   After  the  verdict,  irregularities  in  the  summoning  of 


Revised   Statntes,  it  was  held  that  a  quashing  in  snoh  oases,  see    supra, 

non-oompliance  of  the  olerk  to  put  the  §  608. 

names  of  all  the  i^rsons  returned  as  *  Parker  v.  Thornton,  2  Lord  Ray- 
jurors  in  a  box,  from  which  Juries  are  mond,  1410 ;  though  see  R.  v.  Hunt,  4 
to  be  drawn,  is  not  fatal.  People  v.  B.  &  A.  430.  See  supra,  §  846. 
Ransom,  7  Wend.  417.  *  R.  v.  Tremaine,  7  D.  &  R.  684 ;  5  B. 
1  Cross  V.  State,  63  Ala.  40 ;  State  v.  &  C.  254 ;  Kennedy  v.  Williams,  2  Nott 
Degonia,  69  Mo.  485 ;  HoUis  v.  State,  &  McC.  79.  See  Com.  v.  Gallagher,  4 
8  Tex.  Ap.  620.  That  error  lies  in  such  Penn.  L.  J.  520.  Supra,  §  846. 
case  for  illegal  summoning  of  Jury,  see  ^  Supra,  §  845.  Bee  R.  v,  Sullivan, 
R.  V.  O'GonneU,  11  CI.  &  F.  155  ;  Bach  1  P.  &  D.  96 ;  8  Ad.  k  L.  831 ;  How- 
V.  State,  38  Ohio  St.  664.  land  v.  Qiiford,  1  Pick.  43;   State  v. 

*  Supra,  §  766.  Jackson,  27  Kans.  581. 

*  As  a  signal  illustration  of  this,  see  ^  See  supra,  §  845. 

R.   V.  O'Counell,    11  CI.  &   F.    155  ;  «  State  v.  Hascall,  6  N.  H.  352. 

Pamph.  R.  Arm.  k  T. ;  LordDenman's  "  State  v.  Slack,  1  BaUey,  330. 

Life,  ii.  172.    As  to  challenging  and  »  Mobley  v.  State,  46  Miss.  501. 
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§  890.]  PLEADINa   AND  PBACTIOB.  [CHAP.  XVIII. 

And  80  of     the  grand  jury,  or  in  the  finding  of  the  bill,  not  appear- 
ties  in  find-  ing  on  the  record,  cannot  be  noticed  on  a  motion  for  a 

Ingbill.  i.  •   1  I 

®  new  trial.* 

§  888.  The  question  of  subseqnent  discovery  of  incompetency  of 
a  juror  has  been  already  discussed.' 

§  889.  It  is  also  settled,  as  we  have  already  seen,  that  objec- 
tions to  the  competency  of  jurors,  on  the  ground  of 
ki'ju^!^^     preadjudication,  must  be  taken  before  empanelling,  or  at 
Popular       the  time  when  the  party  becomes  first  acquainted  with 
ment.  the  objection.'    Nor  is  popular  excitement  at  the  time  of 

the  trial  in  itself  a  ground  for  new  trial,^  unless  the  juiy 
be  swept  away  by  it  into  an  unjust  verdict.' 

IV.   AT  WHAT  TIMB  MOTION  FOR  NEW  TRIALS  MUST  BB  MADE. 

§  890..  An  application  for  a  new  trial  cannot,  in  general,  be 
made  after  an  application  for  arrest  in  the  judgment;' 
muBt  be  though  there  are  cases  in  which,  if  it  appear  that  mani- 
prompt.  f^g|.  jnjugtice  will  ensue  from  a  strict  observance  of  the 
rule,  the  court  will  waive  the  formality,  and  admit  the  defendant  to 
a  rehearing  f  and  now  the  Court  of  Queen's  Bench,  in  its  dis- 
cretion, hears  motions  in  arrest  of  judgment  before  applications  for 
a  new  trial.'  In  extreme  cases,  the  court,  especially  if  the  punish- 
ment be  capital,  will  hear  the  motion  even  after  sentence  imposed.' 
But  the  ordinary  practice  requires  notice  of  the  motion  to  be  given 


'  Snpra,  §  350.  ■  People  v.  AoobU,  10  Gal.  195. 

s  Supra,  §§  846  6/  tegr.    Where  the  ^  1  Ch.  C.  L.^668;   Reap.  v.  Lacaie, 

clerk,   in  drawing  a   jnror,  called  a  2  Dall.  118. 

name  which  was  answered  hy  mistake  ^  R.  v.  Ooagh,  2  Dougl.  791 ;  Bsc 
by  a  juror  in  attendance,  who  after-  Ahr.  Trial  (L.),  1 ;  Chitty  C.  L.  658; 
wards,  htma  Jide,  took  his  seat  and  R.  v.  Holt,  5  T.  R.  436  ;  People  v.  Mo- 
served,  it  was  held  that  the  defendant  Kay,  18  Johns.  212. 
not  being  injnred  by  the  mistake  had  ^  R.  v.  Rowlands,  2  Den.  C.  C.  386. 
no  ground  for  new  trial.  Com.  v.  Par-  See  6  T.  R.  627 ;  Bao.  Abr.  Trial  (L.)f  1* 
sons,  139  Mass.  381.  >  See  U.  S.  r.  Blalone,  20  match.  137; 

*  Supra,  §  844.  Com.  v.  McElhaney,  111   Mass.  439. 

*  Com.  V.  Flanigan,  7.  W.  &  S.  418 ;  See,  however,  Willis  v.  State,  62  Ind. 
Brinkley  v.  SUte,  54  Ga.  71.    Snpra,  391. 

§844. 
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OHAP.  XVIII.]  NBW   TRIAL.  [§  894. 

within  four  days  after  verdict.^   This,  however,  may  be  at  discretion 
enlarged,'  unless  otherwise  prescribed  by  statute.' 

Whether  the  defendant's  presence  is  essential  to  the  arguing  of 
the  motion  has  been  already  considered.^ 

§  891.  Where  a  verdict  has  been  set  aside  in  a  crimi-  Whenver- 
nal  case  as  imperfect,  a  venire  facias  de  novo  may  at  a8?denew 
once  be  awarded,  and  a  new  trial  had,  either  on  the  *^*^  ** 

'  '  once  or- 

same  indictment  or  another.'  dered. 

V.  AS  TO  WHOM  MOTION  APPLIES. 

§  892.  Any  defendant,  within  the  proper  time,  may   ^JdMit^ 
apply  for  a  new  trial.  niay  ™ove- 

§  893.  The  defendant,  according  to  the  old  practice,  must  be 
personally  in  court  at  the  application ;'  and  where  there 
are  several  defendants,  all  of  them  who  have  been  con-   must  be 
victed  must  be  actually  present,  unless  a  special  ground  {J ^^rt.^^ 
be  laid  for  dispensing  with  the  general  rule.^    But  such 
presence,  even  in  felonies,  is  not  always  regarded  as  essential.' 

§  894.  Where  some  of  the  defendants  have  been  convicted  and 
others  acquitted,  a  new  trial  may  be  granted  to  the   ^ew  trial 
former,  without  impeaching  the  verdict  so  far  as  it  relates   may  be 
to  the  latter.'    It  is  otherwise,  however,  when  the  con-  to  one  of 
viction  of  the  one  is  an  essential  condition  of  the  con-  •®^®''*^' 
viction  of  the  other .^' 

1  R.  V.  Newman,  1  El.  &  Bl.  268 ;  •  Com.  v.  Oibeon,  2  Va.  Cas.  70. 

Dears  C.  C.  85.    In  Com.  v.  Cannon,  10  «  Snpra,  §  548 ;  2  Burr.  930 ;  2  Stra. 

Phila.  456,  it  was  said  that  the  motion  844, 1227 ;  1  W.  Black.  209. 

mast  be  made  immediately  after  ver-  ^  R.  v.  Teal,  11  East,  307 ;  1  Sess. 

diet.  Cas.  428 ;  Com.  Dig.  Indictment,  N. ;  1 

*  Com.  V.  Gibson,  2  Va.   Cas.   70.  Chit.  C.  L.  659 ;  R.  v.  Fielder,  2  D.  & 
See  Bnrk  v.  SUte,  72  Ind.  392 ;  Smith  R.  46. 

o.  State,  64  Ga.  439 ;  Ross  v.  State,  65  >  Snpra,  §  548. 

Ga.  127 ;  Bnllock  o.  State,  12  Tez.  Ip.  »  R.  v.  Mawbej,  6  T.  R.  638 ;  Com.  v. 

4^;  Hart  v.  State,  21  Tez.  Ap.   163.  Roby,  12  Pick.  496;  Kemp  v.  Com.,  18 

That  a  rnle  cannot  be  granted  after  Grat.  969 ;  Seborn  v.  State,  51  Ga.  164. 

expiration  of  the  term,  see  State  o*  ^  Jackson  v.  State,  54  Ga.  439  ;  Dnt- 

Alphin,  81  N.  C.  566..  cher  v.  State,  16  Neb.  30  (a  case  of 

*  Holmes,  ex  parte,  21  Neb.  324.  riot).    See  supra,  §  755. 
«  Snpra,  §  548. 
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§  896.]  PLEADING  AND  PRACTIGB.  [CHAP.  XYIO. 

VI.    WHEN  THE  CONVICTION  IS  FOR  ONLY  PART  OP  THE  INDICTBIBNT. 

1,  Acquittal  an  One  of  Two  Counts. 

§  895.  When  there  has  been  an  acquittal  on  one  count  and  a 
conviction  on  another,  and  the  counts  are  for  distinct 
only  on^  oifences,  a  new  trial  can  only  be  granted  on  the  count  on 
^^^II^^*^  which  there  has  been  a  conviction ;  and  it  is  error,  on  a 
second  trial,  to  put  the  defendant  on  trial  on  the  former.' 
It  has  been,  however,  ruled  that  where  an  indictment  is  for  but  one 
offence,  charged  in  various  ways,  and  the  defendant  is  convicted 
upon  some  counts  and  acquitted  as  to  others,  the  granting  of  a  new 
trial  on  his  motion  opens  the  whole  merits ;'  though  this  view  can 
only  be  sustained  in  cases  in  which  the  verdict  on  the  counts  on 
which  there  was  an  acquittal  was  directed  in  consequence  of  formal 
defects. 

2.  Conviction  of  Minor  Offence  included  in  Major. 

§  896.  Where  two  offences  are  included  in  one  count,  there  has 
been  a  distiction  taken  which  though  specious  is  unsound, 
of  minor  is  It  has  been  held  that  where  one  count  includes  burglary 
of^major.  ^^^  larceny,  after  acquittal  of  the  greater  offence  but 
conviction  of  the  less,  and  when  a  new  trial  is  obtained, 
the  whole  case  is  reopened,  and  the  defendant  exposed  on  the  second 
trial  to  the  double  charge.'  But  the  true  view  is,  that  a  convic- 
tion of  the  minor  offence  operates  as  an  acquittal  of  the  ma^or.* 

1  Snpra,  §§  459,  788 ;  U.  S.  p.  Daven-  *  Sapra,  §§  465, 789 ;  Com.  v.  Herty, 
port,  1  Deady,  264 ;  Stuart  v.  Ck)ni.,  28  109  Mass.  348 ;  People  v.  Knapp,  26 
Qrat.  950 ;  Reynolds  v.  SUte,  64  Ind.  Mioh.  112;  BeU  v.  Stote,  48  Ala.  684; 
498 ;  Logg  v.  People,  8  111.  A  pp.  99 ;  Lewis  v.  State,  51  Ala.  1,  and  other 
State  V.  Mailing,  11  Iowa,  239 ;  Camp-  cases  cited  supra,  §  465 ;  State  p.  Mar- 
bell  V.  SUte,  9  Yerg.  333 ;  Esmon  v,  tin,  30  Vt^is.  216. 
State,  1  Swan,  14 ;  Morris  v.  State,  8  S.  Under  the  Missouri  constitution  it 
&  M.  762 ;  State  v.  Kettleman,  35  Mo.  has  been  held  that  after  setting  aside 
105 ;  State  v.  Frits,  27  La.  An.  360 ;  a  conviction  of  murder  in  the  seoood 
State  V.  MoNaught,  36  Kan.  624.  But  degree  on  an  indictment  for  murder  in 
see  State  v.  Stanton,  1  Ired.  424 ;  State  the  first  degree,  the  defendant  can  be 
r.  Commis.,  3  Hill  S.  C.  239.  Compare  held  for  murder  in  the  first  degree, 
remarks  supra,  §  788.  State  v.  Simms,  71  Mo.  538 ;  State  r. 

>  Leslie  V.  State,  18  Ohio  St.  390;  Anderson,  89  Mo.  312;  supra,  §  465; 

Jar  vis  v.  State,  19  Ohio  St.  585.    But  and  so  as  to  burglary  and  laroenj, 

see  supra,  §  788.  State  v.  Bruffey,    75  Mo.  389.     See 

s  See  supra,  §§  465,  742,  789.  State  v.  Martin,  76  Mo.  337. 
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Bat  to  enable  this  defence  to  be  interposed,  it  must  be  specially 
pleaded.^ 

The  law  in  reference  to  new  trials  after  convictions  for  man- 
slaughter, or  murder  in  the  second  degree,  has  already  been  stated.' 

VII.   BY  WHAT  COURT  NEW  TRIAL  HAY  BE  GRANTED. 

1.  Appellate  Courts. 

§  897.  At  common  law  the  court  trying  the  case  is  the  sole  tri- 
bunal by  which  a  new  trial  can  be  granted;   and  its  ^pp^u^te 
refusal  so  to  do,  being  matter  of  discretion,  is  no  ground  court  may 

reylse  evl- 

for  a  writ  of  error.'  In  most  of  the  States,  however,  dence  from 
provision  is  made  for  obtaining  revision  by  an  appellate  '*°*®** 
court.^  When  such  a  rehearing  is  had,  the  appellate  court  is  not 
bound  to  reexamine  the  witness  and  hear  the  evidence  verbatim^  but, 
when  there  is  no  official  stenogra{>her,  may  hear  the  material  facts 
proved,  and  the  evidence  adduced  at  the  trial,  from  the  trial  court 
notes,  aided  by  those  of  the  counsel  on  both  sides.' 

2.   When  Judge  trying  Case  dies  or  leaves  Office. 

§  898.  In  the  Circuit  Court  of  the  United  States  sitting  in  Phil- 
adelphia, it  has  been  held  that  where  the  judse  tryins  a 

*\.    !  ,.  ^.       .  ^  •  1    1.*  Conflict  of 

case  died  pending  a  motion  for  a  new  tnal,  his  successor  opinion  on 
will  decline  hearing  the  case,  and  will  grant  a  new  trial.'  ^^^  ^^^^ 
But  in  Wisconsin  it  is  said  that  a  defendant  can  be  sentenced  by 
a  judge  succeeding  in  office  the  judge  before  whom  the  trial  was 
had.^ 

VIII.   IN  WHAT  FORM. 

§  899.  Upon  gconniprimd  facie  sufficient,  the  court,  on  applica- 
tion, will  award  a  rule  to  show  cause  why  a  new  trial  should  not  be 

1  Supra,    §§    465,  477 ;    Jordan   v.  «  U.  8.  v.  Harding,  1  Wall.  Jr.  127  ; 

SUte,  81  Ala.  20.  see,  also,  State  v,  O'Kellj,  88  N.  C.  600 ; 

<  Supra,  §§  465-8,  789.    See  Whart.  State  v.  Randall,  88  N.  C.  611.  Snpra, 
Crim.  Law,  9th  ed.  $  541.  §  515 ;  Infra,  §  929. 

s  Snpra,  §  779 ;  infra,  §  902 ;  Lester  ^  Pegalow  v.  State,  20  Wis.  61 ;  see 

V.  State,  11  Conn.  415.  Moett  v.  People,  85  N.  Y.  67 ;  State  v. 

<  See  infra,  §§  902,  927-8.  Abram,  4  Ala.  272 ;  State  v.  Shea,  95 
^  Jones's  case,  1  Leigh,  598.    Infra,  Mo.  85.    Compare  infra,  §  929. 

§899. 
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granted.^  On  this,  in  England,  the  puisne  judge  of  the  court  apjdies  to 
the  judge  who  tried  the  case,  unless  he  be  one  of  the  judges 
Sow^cause  ®^  ^^^  court  hearing  the  motion,  for  a  report  of  the 
to  be  first  trial,  and  a  statement  of  his  opinion  respecting  its  merits.' 
If  he  signify  his  dissatisfaction,  the  remedy  prayed  for 
is  usually  allowed ;  if  he  declare  his  concurrence  with  the  verdict, 
it  is  commonly  refused ;  but  if  he  merely  report  the  evidence,  with- 
out giving  any  decided  and  satisfactory  opinion,  the  court  will 
admit  the  question  to  be  argued  before  them.'  K  they  find  there 
is  no  ground  for  the  application,  they  will  discharge  the  rule ;  but 
if  solid  ground  be  shown,  they  make  it  absolute.^ 

§  900.  The  motion  should  state  specifically  the  reasons  relied  on 
by  the  party  making  it.'  To  simply  say  that  the  court 
inuBt  state  erred  in  refusing  to  admit,  or  in  admitting  competent  or 
reasons.  incompetent  evidence,  is  insufficient.  The  evidence  in 
question  must  be  specified,  and  t&e  name  of  the  witness,  when  the 
evidence  is  given,  stated.^  When  the  ground  is  after-discovered 
evidence,  the  motion  must  be  supported  by  affidavits  of  the  witnesses 
to  be  produced.^ 

IX.  COSTS. 

§  901.  The  practice  as  to  the  imposition  of  costs  is  the  same  in 

criminal  cases  as  in  civil .^    And  the  court,  even  when 

await  see-     an  indictment  after  verdict  is  removed  by  certiorari  to  a 

ond  trial,      higher  court  on  ground  of  surprise,  may  direct  that  the 

costs  shall  await  the  result  of  the  second  trial.* 

X.  BRROR. 

§  902.  We  have  seen  that  at  common  law  refusing  a  new  trial  is 
not  ground  for  error.^®     When,  however,  by  statute,  error  in  such 

1  Bal.  N.  P.  327 ;  Tidd,  884  ;  Hand,  pie  v.  Ah  Sam,  41  CaL  646  ;    SUte  v. 

Prao.  12.     As  to  Texas  practice,  see  KeUerman,  14  Kaiis.  135 ;  Rannels  v. 

Ajers  V,  SUte,  12  Tex.  Ap.  450 ;  Bal-  State,  28  Ark.  121.    Sapra,  §  856. 

lock  V.  State,  12  Tex.  Ap.  42.  ^  Sapra,  §  865. 

<  Bal.  N.  P.  327  ;  Tidd,  884.  •  R.  v.  Ford,  1  N.  &  M.  776 ;  ffil- 
s  R.  T.  H.  23 ;    Barnes,  439 ;    see  Hard  on  New  Trials  (1873),  65. 

Simpson  v.  Norton,  45  Me.  281.  *  R.  v,  Whitehoose,  Dears.  C.  C.  1. 

*  1  Chitty's  C.  L.  660.  ^  Snpra,  §  779,  where  the  cases  are 

B  Hilliard  on  New  Trials  (1873),  28.  given ;  and,  also,  snpra^  §  897.    State 

Sapra,  $  855.  v,  Maokay,  12  Or.  154. 

<  Cheek  v.  SUte,  37  Ind.  533 ;  Peo- 
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case  lies,  the  refusal  of  the  court  below  will  not  be  re-  Error  does 

.  not  usually 

versed  unless  it  should  affirmadyely  and  plainly  appear  Ue  to  ac- 

to  the  appellate  court  that  the  decision  of  the  court  court! 
below  was  wrong,^ 

Granting  a  motion  for  a  new  trial  will  not  be  reversed  in  error 
in  any  but  extreme  cases.' 


1  GrayBon'B  case,  6  Grat.  723;  Read 
V.  Com.,  22  Grat.  924 ;  SUte  v.  Collins, 
15  Lea,  434.  Supra,  §§  779,  897.  See 
U.  S.  V.  Bioksler,  1  Maok.  (U.  S.)  341 ; 
U.  S.  V.  Lewis,  2  New  Mez.  459 ;  Smith 
V,  State,  67  Ga.  769  ;  see  Baohman  v. 
People,  8  Col.  472;  Petite  v.  People, 
Ibid.  225. 


In  Pennsjlvania,  it  is  said  that  re- 
fusal of  a  new  trial  is  not  subject  of 
error  except  in  capital  cases.  MoConkej 
o.  Com.,  101  Penn.  St.  416.  But  see, 
qualifying  this,  MoGinnis  v.  Com.,  102 
Penn.  St.  66. 

«  People  v.  Conroy,  97  N.  Y.  62. 
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CHAPTER  XIX. 


SENTENCE. 


I.   DBFXin>AKT  TO  BB  ABKXD  IF  HB 
HAS  ANTTHINO  TO  SAT. 

In  felonies   this  is   essential, 
§906. 
n.  Distribution  of  Punishmbnt 
AS  TO  Counts. 

On  general  verdict,  superfluous 
counts  may  be  got  rid  of  by 
nolle  proaequif  §  907. 

And  so  even  as  to  bad  count, 
§908. 

Conflict  as  to  general  sentence 
when  some  counts  are  bad, 
§909. 

A  verdict  and  Judgment  as  to 
one  count  disposes  of  the 
others,  §  909  a. 

Successive  punishments  may  be 
given  on  successive  counts, 
§910. 

But  not  where  counts  are  not 
for  distinct  offences,  §  9fl. 
m.  Defendant 's  PbbsengB  Essen- 
tial, §  912. 
IV.  Amendment  ob  Stat. 

Court  may  amend  during  term, 
§913. 
V.  Capital  Punishment. 

On  verdict  of  guilty  on  indict- 
ment for  murder,  court  will 
sentence  for  second  degree, 
§914. 

Defendant  to  be  asked  as  to 
sentence,  and  may  reply, 
§915. 

As  to  form  of  sentence,  prac- 
tice varies,  §  916. 

Pregnancy  is  ground  for  res- 
pite, §  917. 
VI,  Corpobal  Punishment. 

Limits  to  be  determined  by 
statute.   Discretion  of  court. 
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Sentence  less  than  minimum. 

Restitution,  §  918. 
Fine  and  imprisonment  are  the 

usual  common  law  penalties, 

§919. 
'*  Cruel  and  unusual"  punish- 
ments unlawful,  §  920. 
**  Whipping"   not   cruel    and 

unusual,  §  921. 
Vn.  Fines. 

May  be  collected  by  execution, 

§922. 
ym.  FoBM  OF  Sentence. 

Must  be  definite,  §  92S. 

How  far  may  be  alternative, 

§921. 
Day  of  sentence  Is  first  day  of 

imprisonment,  §  925. 
Expiration  without  endurance 

is  not  execution,  §  985  a. 
Prison  need  not  at   common 

law  be  specified,  §  926. 
IX.  Sentence  BT  Appellate  Coubt. 
Appellate  court  may  sentence 

or  may   reverse   for  error, 

§927. 
In  capital  and  other  cases  re- 
cord remanded  to  coort  be- 
low for  execution,  §  938. 
X.  Sentence  bt  suocbedino  Judob. 
Such  sentence  may  be  regular, 

$929. 
XI.  SuccEssiYE  Impbisonmbnts. 

Prisoner  may  be  brought  op 

for  second  trial  by  habeat 

oorputf  §  981. 
A  second  imprisonment  b^ns 

at  the  former's  terminatloii, 

§932. 
An  escaped  prisoner  may  be 

sentenced  for  escape  in  Ifln 

manner,  §  933. 
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XII.  When  Sbyerer  Punishment  is 
Assigned  to  Second  Of- 
fence. 

Bach  statates  constitational, 
§934. 

In  each  cases,  prior  conylction 
should  be  averred,  §  985. 

Former  conviction  must  be 
legal.  ForHgn  conviction 
insufficient,  §  936. 

Conviction  to  be  proved  by  re- 
cord and  Identification,  §  987. 

Prosecution  may  waive  first 
conviction,  §  937  a. 

Prior  conviction  not  to  be  pat 
in  evidence  until  main  issue 
is  found  against  defendant, 
§  988. 

XIII.  DI8PBA.NCHISBMENT    A.ND    InCA- 
PA.CITATION. 

Conviction  a  prerequisite,  §  989. 
Loss  of  office,  989  a. 
And  so  of  capacity  as  witness, 
§9896. 


XIV.  Joint  Sentences. 

Joint  defendants  may  each  be 
punished   to    ftdl    amount, 
§940. 
XV.  Bindings  to  keep  the  Peace. 
Defendant,  after  verdict,  may 
be  bound  over  to  keep  the 
peace,  §  941. 
XVI.  Considerations  in  Adjusting 
Sentence. 
Courts  have  usually  large  dis- 
cretion, §  942. 
Primary  object  is  retribution  ; 
but  example  and  reform  to 
be  incidental,  §  948. 
Evidence  may  be  received  in 
aggravation  or  mitigation  of 
guilt,  §  945. 
XVn.  Ex  Post  Facto  Penalties. 

How     far     unconstitutional, 
§946. 
XVni.  Benefit  of  Clerot. 

Now  obsolete,  §  946  a. 


§  905.  By  the  ordinary  rules  of  court  a  defendant  is  allowed 
four  days  in  which  to  move  in  arrest  of  judgment  or  for  a  new 
trial.  To  previous  chapters  the  reader  is  referred  for  a  discussion 
of  these  motions :  it  is  proposed  at  present,  on  the  supposition, 
either  that  they  have  heen  made  and  refused,  or  that  a  final  judg- 
ment has  been  entered  against  the  defendant  on  demurrer,  to  con- 
sider the  law  hearing  on  the  subject  of  sentence. 

I.  DEFENDANT  TO  BE  ASKED  IF  HE  HAS  ANYTHING  TO  SAY,  ETC. 

§  906.  At  common  law,  in  all  capital  felonies,  the  practice  has 
been  for  the  clerk,  before  sentence  is  pronounced,  to  ask 
the  defendant  if  he  has  anything  to  say  why  sentence  this  is  es- 
should  not  be  pronounced;  and  it  is  essential  that  it  ^°^'^^' 
should  appear  on  record  that  this  was  done.'    In  several  States  the 


1  Supra,  §  550 ;  I  Ch.  C.  L.  709 ; 
2  Ld.  Raym.  1409;  R.  v.  Qtenxj,  2 
Salk.  630;  R.  v.  Speke,  3  Salk.  358; 
Safford  v.  People,  1  Park.  C.  R.  474 ; 
Graham  v.  People,  63  Barb.  468 ;  Mess- 
ner  v.  People,  45  N.  Y.  1 ;  West  v, 
SUte,  2  Zab.  212 ;  Hamilton  v.  Com., 


16  Penn.  St.  121 ;  Dougherty  v.  Com., 
69  Penn.  St.  286;  McCue  v.  Com.,  78 
Penn.  St.  185;  Mallen  v.  State,  45 
Ala.  43 ;  Crocker  v,  SUte,  47  Ala.  53 ; 
James  v.  State,  45  Miss.  572.  Infra, 
§915. 
In  New  York,  where  the  ezemplifl- 
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rule  is  that  in  all  cases  of  felony  the  absence  of  such  an  averment 
will  require  the  remittal  by  a  court  of  error  of  the  record  to  the 
trial  court  for  a  new  sentence.^  In  other  States  the  failure  of  the 
record  in  this  respect  has  been  held  not  to  be  ground  for  a  reyersal, 
though  it  is  held  that  the  form  is  one  proper  to  be  used.'  In  some 
States  the  practice  is  dispensed  with  as  an  unnecessary  formality.' 
But  this  address  is  not  to  be  viewed  as  an  invitation  to  the  defend- 
ant to  bring  forward  additional  motions  in  arrest  of  judgment,  or 
for  a  new  trial.  These  motions  have,  according  to  the  usual  prao- 
tice,  been  already  made  and  disposed  of.  The  object  of  the  ad- 
dress is  to  give  the  defendant  the  opportunity  to  personally  lay  be- 
fore the  court,  statements  which,  by  the  strict  rules  of  law,  could 
not  have  been  admitted  when  urged  by  his  counsel  in  the  due  course 
of  legal  procedure ;  but  which,  when  thus  informally  offered  from 
man  to  man,  may  be  used  to  extenuate  guilt  and  to  mitigate  pun- 
ishment. 

II.  DISTRIBUTION  OP  PUNISHMENT  A6  TO  COUNTS. 

^  907.  The  more  exact  course,  as  has  been  stated,  is  for  the 
jury,  when  the  indictment  contains  several  counts,  to  find  sepa- 

cation  that  oomee  to  the  oonrt  in  error  421 ;  Xeech  v.  State,  15  Fla.  591 ;  dis- 

does  not  show  that  the  qneetion  was  ler  o.  Terr.,  1  Wj.  112.    See  supra, 

asked,  a  certiorari  may  be  granted  to  §  780. 

the  ojer  and  terminer  to  bring  up  the  *  Supra,  §  550 ;  Jeffiries  v.  Com.,  5 

whole  record.    Graham  t;.   People,  6  Allen,  145 ;  Gradj  v.  State,  11  Ga. 

Lansing,  149.  253 ;  Sarah  v.  State,  28  Ga.  576 ;  SUte 

In  Edwards  v.  SUte,  47  Miss.  581,  it  v.  Ball,  27  Mo.  324 ;  Jones  v.  SUte,  51 

was  said  that  it  was  suffioient  in  error  Miss.  718 ;  SUte  v.  Taylor,  27  La.  An. 

when  the  record  averred  that  the  court,  393 ;  SUte  v.  Shields,  33  La.  An.  991. 

''after  hearing  the  defendant,''  pro-  That  the  question  is  not  necessary  in 

ceeded  to  pass  sentence.    See  State  t;.  misdemeanors,  see  SUte  v,  Bradley,  30 

Frits,  27  La.  An.  360 ;  SUte  t;.  Hugel,  La.  An.  Ft.  L  326.     That  omission  can 

27  La.  An.  375.    That  the  defendant  be  cured  by  shortly  afterwards  calling 

must  have  been  present  in  court  dur-  the  defendant  up,  putting  the  question, 

ing  sentence,  see  supra,  §  550.  and   re-sentencing,    see    Reynolds   e. 

1  McCue  o.  Com.,  78  Penn.  St.  185  ;  SUte,  68  AU.  502. 

State  V.  Trezevant,  20  S.  C.  363  ;  StaU  *  SUU  v.  Hoyt,  47  Conn.  318 ;  SUto 

V.  Jefcoat,  20  S.  C.  383 ;    Dodge  o.  v.  Johnson,  67  N.  C.  59 ;  capiUl  cases ; 

People,  4  Neb.  220 ;  State  v.  Jennings,  Bresler   v.    People,    117    111.    422,   a 

24  Kan.  642;  Perry  v.  SUte,  43  Ala.  **  minor  felony." 
21 ;  but  see  Spigner  v,  SUU,  58  Ala. 
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rately  on  each  count.^  Shoul<},  however,  the  verdict  be  general, 
the  prosecuting  officer  may  enter  a  twlle  prosequi  on  on  general 
the  counts  which  are  superfluous,  or  the  court  may  dis-  I^J!flJ^*  ®"' 


luous 


regard  them,  treating  their  abandonment  by  the  prose-  coants  can 

cuting  officer  as  virtually  a  nolle  prosequi,*    On  the  ofhjnoiu 

count  that  remains  judgment  may  be  entered.*  pratequi. 

§  908.  Suppose,  however,  one  of  the  counts  on  which  there  has 
been  a  general  verdict  is  bad.    Here  we  have  a  conflict 

of  opinion.    Does  such  bad  count  vitiate  the  verdict?  fj^^ 

So  it  has  been  held.^    But  the  prevalent  and  sounder  ^^p  ^ » 

bad  count. 

opinion  is  that  in  such  case  the  bad  count  can  be  got  rid 
of  by  a  nolle  prosequi^  or  passed  over  by  the  sentencing  court,  if  the 
record  does  not  show  that  evidence,  inadmissible  under  the  good 
count,  was  admitted  under  the  bad.'  Logically,  it  is  true,  a  single 
bad  count  vitiates  the  verdict,  since  it  is  impossible  to  exclude  the 
hypothesis,  on  the  bare  record,  that  it  was  on  that  count  that  the 
verdict  may  have  been  based.  But  in  cases  of  this  class  we  are  not 
limited  to  the  bare  record.  The  court  trying  the  case  knows  to 
which  counts  the  evidepce  was  applicable,  and  to  which  the  verdict 
was  attached ;  and  a  court  of  error  may  well  presume  that  the  court 
below,  in  sentencing  on  the  good  counts,  sentenced  on  counts  to 
which  the  verdict  was  properly  to  be  assigned.'  And,  as  a  general 
rule,  the  presumption  of  regularity  may  be  invoked  to  sustain  the 
conclusion  that  the  verdict  went  to  the  good  counts ;  and  this  pre- 
sumption is  eminently  applicable  to  cases  in  which  the  counts  vary 
only  in  matters  of  form,  or  in  which  they  are  for  successive  stages 
of  the  same  offence.^  But  it  will  be  error  in  such  cases  to  impose  a 
sentence  exceeding  that  which  could  have  been  given  on  the  good 
counts  ;'  though  in  some  jurisdictions  this  is  not  ground  for  reversal, 
when  the  appellate  court  may  by  statute  reduce  the  sentence.'   And 


1  Supra,  §  736. 

«  Supra,  §§  292,  738,  740,  771. 

s  Ibid.  See  Young  v.  R.,  3  T.  R.  98  ; 
State  r.  McDonald,  85  Mo.  539. 

♦  Supra,  §  771. 

^  Ibid.  Compare  supra,  §§  292,  737- 
48. 

8  Supra,  §  771. 

^  As  sustaining  the  view  in  the  text, 
see  Kane  v.  People,  8  Wend.  203 ;  Peo- 


ple v.  Gates,  13  Wend.  311 ;  People  v, 
Costello,  1  Denio,  83.  To  the  effect  that 
the  presumption  In  error  is  that  the 
eridenoe  in  the  court  below  sustained 
the  verdict,  see  Slack  v.  People,  80  III. 
32;  Brennan  v.  Shinkle,  89  HI.  604; 
Doll  V.  Anderson,  27  Cal.  248. 

•  Infra,  §  927. 

•  Infra,  §§  927-8 ;  Com.  v.  Kirbjr,  2 
Cush.  577. 
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it  is  not  error  when  the  sentence  is  less  than  could  have  been  legally 
imposed.^ 

§  909.  Another  contingency  arises  when  the  jary  find  a  verdict 
^    ^  of  guilty  on  each  count,  but  on  this  verdict  there  is 

Conflict  as  .1  -i 

to  general  a  general  judgment  and  sentence  in  the  court  below. 
when°one  Should  this  judgment  be  reversed  in  error,  if  one  of  the 
count  is       counts  turns  out,  on  examination  in  the  court  of  error,  to 

be  defective  ?  The  conflict  of  opinion  on  this  point  has 
been  already  noticed.' 

§  909  a.  Where  there  are  several  counts,  a  judgment  and  sentence 

upon  one  of  these  counts,  no  action  being  taken  as  to  the 
and  jtidg-  Others,  disposes  of  the  whole  indictment,  and  operates  as 
OTiTcount^  an  acquittal  upon  or  discontinuance  of  the  other  counts.* 
th*^^  ®'    The  effect  of  a  general  verdict  on  repugnant  counts,  or 

in  cases  where  one  count  is  defective,  has  been  already 
considered.^ 

§  910.  Next  have  we  to  consider  whether,  when  there  is  a  series 
g  .  of  counts,  all  good,  on  which  there  have  been  separate 
imprison-  vordicts,  the  court  trying  the  case  can  impose  a  separate 
^^given^on  sentence  on  each  count.  That  this  can  be  done  we  have 
counUk*^*     numerous  authoritative  rulings.'    Nor,  when  the  offences 

1  Infra,  §  918.  containing  several  counts  for  distinct 

<  Supra,  §  771.  offences,  and  a  sentence  of  imprison- 

Whether,  when  two  distinct  offences  ment  has   been   awarded  upon   some 

are  Joined,  and  the  defendant  is  found  of  the  counts,  under  which  sentence 

guiltj  on  each  count,  there  cau  be  a  he  has  been  imprisoned,  the  defen- 

lumping  sentence  on  the  whole,  has  dant  cannot,  at  a  subsequent  term,  be 

been  doubted.     In  England  the  nega-  brought  up  and  sentenced  oyer  upon 

tive  has  been  held.    R.  v.  Robinson,  1  another  count  in  the  same  indictment. 

Moodj,  413.  Com.  9.  Foster,  122  Mass.  317.    As  to 

In  Massachusetts  it  has  been  said  this  point,  see  infra,  §  913 ;  Com.  c. 

that  where  there  is  a  verdict  of  guilty  Haskins,  128  Mass.  60. 

on  each  of  several  inconsistent  counts,  *  Supra,  §  738 ;  see  Com.  v.  Haskins, 

this  is  a  mistrial,  and  there  can  be  no  128  Mass.  60.    As  to  Virginia  practice, 

nolle  prosequi.   Com.  v.  Fitohburg  R.  R.,  see  Richards  v.  Com.,  81  Va.  110. 

120  Mass.  372.    But  usually  when  a  >  1  Ch.  Cr.  L.  718 ;  Rusa.  on  Cr.  4th 

greater  and  a  less  offence  are  Joined  in  Eng.  ed.  1030 ;  Archbold's  C.  P.  17th 

two  counts,  and  there  is  a  general  ver-  ed.  173 ;  R.  v.  Wilkes,  4  Burr.  2527 ; 

diet,  the  court  sentences  for  the  greater.  19  Howell  St.  Tr.  1133 ;  R.  r.  Jones,  2 

Supra,  §  292.  Camp.  121 :   Douglass  v.  R.,  13  Q.  B. 

s  See  cases,  supra,  §  740.  42 ;   R.  p.  O'Connell,  11  CI.  &  F.  241, 

Where  a  general  verdict  of  guilty  Tindal,  C.  J. ;   Lord  Denman,  C.  J. ; 

has  been  rendered  upon  an  indictment  Gregory  v,  R.,  16  Q.  B.  974 ;   R.  v. 
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are  distinct,  is  there  %nj  reason  why,  on  convictions  on  each 
count,  such  convictions  should  not,  in  all  cases  where  the  counts 
are  for  a  chain  of  cognate  offences,  be  treated  as  would  be  convic- 
tions on  separate  indictments.  To  require  each  distinct  though 
cognate  offence  to  be  placed  in  a  distinct  indictment  is  to  oppress 
the  defendant,  by  loading  him  with  unnecessary  costs,  and  exposing 
him  to  the  exhaustion  of  a  series  of  trials,  which  the  prosecution 
would  encounter  with  unwaning  strength,  and  with  the  benefit 
derived  from  a  knowledge  of  its  own  case,  and  that  of  the  defen- 
dant.^ Yexatiously  splitting  civil  actions  into  a  multitude  of  inde- 
pendent suits  has  been  held  an  indictable  offence  ;'  and  in  suits  for 
penalties,  when  the  suits  are  unduly  multiplied,  rules  for  consoli- 
dation are  granted  as  a  matter  of  course.'  In  criminal  cases,  from 
the  peculiar  degree  of  oppressiveness  which  would  result  from  a 
splitting  of  prosecutions,  the  practice  of  uniting  counts  for  cognate 
offences  has  always  been  encouraged,  not  merely  because  in  this 
way  the  labor  of  the  courts  and  the  expenses  of  prosecution  are 
greatly  diminished,  but  because  the  interests  of  defendants  are 

Castro,  L.  R.  9  Q.  B.  D.  350;  S.  C,  L.  necessary,*'  said  Shaw,  G.  J.  (5  Met. 

R.  5  Q.  B.  D.  490;  14  Coz  C.  C.  436;  533),  ''in  such  cases,  to  award  sepa- 

6  App.  Ca.  229 ;   14  Cox  C.  C.  546 ;  rate  sentences,  where  they  (the  offen- 

44  L.  T.  N.  S.  350 ;  Peters,  ex  parte,  2  oes)  are  so  far  alike  that  the  whole  of 

McCrary,  403 ;  Com.  t;.  Gillespie,  7  S.  the  judgment  is  hut  the  sum  of  the 

&  R.  476 ;  Com.  v.  Sylv^ester,  Brightly  several  sentences  to  which  the  convict 

R.  331 ;  Com.  v.  Birdsall,  69  Penn.  St.  is  liable.''    See  Com.  v.  Cain,  102  Mass. 

482  (though  see  Com.  v.  Hartman,  5  487 ;  Com.  v.  Carey,  103  Mass.  214 ; 

Barr,  60 ;  Henwood  v.  Com.,  52  Penn.  Am.  Law  Rev.  October,  1875,  p.  172. 
St.  424)  ;  Kroer  v.  People,  78  111.  294 ;        In  Ohio  it  is  said  that  on  a  general 

Fletcher  o.  People,  81  111.  116 ;  State  v.  verdict  of  guilty  on  an  indictment  con- 

Gummer,  22  Wis.441 ;  State  v.  Thomas,  taining  two  counts  for  distinct  misde- 

14  Richards.  163 ;  Storrs  r.  State,  3  Mo.  meanors,  there  may  be  a  sentence  on 

9  ;   State  v.  Chandler,  31  Kans.  201 ;  each  count,  Eldredge  v.  State,  37  Ohio 

Dodd  V.  SUte,  33  Ark.  517.  St.  191. 

In  Massachusetts  it  has  been  deter-        In  State  v.  Williams,  11  S.  C.  288,  it 
mined  that  when  there  has  been  such  was  held  that  where  an  offence  was 
a  conviction  of  distinct  offences,  the  against  two  statutes  it  might  be  pun- 
court  may  impose  a  lumping  sentence,  ished  under  each, 
consisting  of  a  term  of  imprisonment        ^  Supra,  §  294. 
such  as  could  have  been  imposed  had       <  Com.  v.  McCulloch,  15  Mass.  247. 
there  been  convictions  on  separate  in-       *  See  supra,  §§  285,  294  et  seq.    As 
dictments.     Charlton  «.  Com.,  5  Met.  to  practice  under  Rev.  Stat.,  §  1024, 
532 ;  Booth  v.  Com.,  5  Met.  535.    See  see  Hibbs,  ez  parte,  26  Fed.  Rep.  421. 
Ck>m.  V.  HUls,  10  Cush.  530.    *'  It  is  not 
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thereby  subserved.*  In  New  York,  however,  in  1875,  it  was  ruled 
by  the  Court  of  Appeal,  that  even  where  there  are  separate  verdicts 
of  guilty  on  each  of  several  cognate  counts,  the  defendant  can  only 
be  sentenced  on  a  single  count.'  This,  however,  can  only  be  sus- 
tained in  jurisdictions  in  which  by  statute  all  imprisonments  are  to 
commence  immediately  on  sentence.' 

§  911.  What  has  just  been  said  supposes  that  the  counts  describe 
separate  offences  of  each  of  which  tiie  jury  convicted.^ 
wheni^  Otherwise,  there  can  be  properly  no  sentence  except  for 
fo"not*dfs-  *^®  punishment  proper  for  a  single  count,  for  it  would  be 
tinct  of.  monstrous  to  say  that  the  judge  can  impose  on  the  de- 
fendant the  aggregate  penalties  of  two  offences  when  the 
offences  are  virtually  identical.'  We  may  illustrate  this  by  noticing 
the  effect  of  a  general  verdict  of  guilty  on  an  indictment  containing 
a  count  for  an  assault,  and  a  count  for  assault  and  battery,  sup- 
posing the  offences  to  have  been  committed  by  the  same  act.  The 
law  imposes  certain  penalties  for  assault  and  battery,  which  penal- 
ties are  designed  to  cover  the  assault  as  well  as  the  battery.  To 
sentence  the  defendant  to  the  penalties  for  an  assault,  as  averred  in 
the  first  count,  and  then  again  for  an  assault  and  battery,  as  averred 

1  That  rules  to  oonsolidate  in  suoli  oonnt,  but  the  sentenoe  is  not  to  fix 

cases  are  granted  in  the  federal  ooorts  the  day  and  hoar  on  which  each  aao- 

we  have  seen,  supra,  §§  285  et  aeq,  oessiye  imprisonment  is  to  begin.    The 

'  People  ex  rel.  Tweed  v.  Lisoomb,  sentence  should  specifj  the  length  of 

60  N.  Y.  569 ;  a  case,  according  to  Lord  time  on  each  count,  and  proride  that 

Selborne,  Castro  v.  R.,  44L.  T.  B.  N.  8.  the  imprisonment  on  each  count  after 

354 ;  L.  R.  6  App.  Ca.  241,  based  on  the  first  shall  begin  with  the  imprison- 

an  erroneous  assumption.    Lord  Wat-  ment  on  the  count  before  it  terminated, 

son,  in  discussing  People  v.  Lipscomb  Johnson  v.  People,  83  HI.  431.     See 

(44  L.  T.  357 ;  L.  R.  6  App.  Ca.  249),  Peters,  ez  parte,  4  DiUon,  169. 

says  that  according  to  that  case  ''you  In  Polinsky  v.  People,  73  N.  T.  65, 

can  proceed  against  a  defendant  for  it  was  held  that  where  a  defendant 

several  offences  in  several  indictments,  was  convicted  on  an    indictment   in 

but  that  if  there  be  several  offences  in  which  he  is  charged  with  an  offence 

one  indictment,  and  a  conviction  on  punishable  by  fine,  and  also  with  one 

each,  there  can  be  but  one  punishment  punishable  by  imprisonment,  there  is 

inflicted.''     For  other   exceptions    to  no  legal  objection  to  a  sentence  of  line 

People  V.  Liscomb,  see  infra,  §  996  6.  and  imprisonment. 

s  Infra,  §932.  SeeU.S.v.O'Callahan,  *  See  Hibbs,  ex  parte,  26  Fed.  Rep. 

6  McLean,  598,  and  cases  cited  above.  421. 

In  Illinois  it  is  said  that  on  a  con-  >  See  Buck  v.  State,  1  Ohio  St.  61 ; 

viction  on  a  series  of  counts,  separate  Nelson  v.  State,  52  Wis.  634. 
imprisonment  may  be  imposed  on  each 
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in  the  second  count,  would  expose  him  to  a  double  punishment  for 
the  same  offence.  The  only  legitimate  course,  when  the  several 
counts  are  simply  successive  stages  of  one  offence,  is,  in  accordance 
with  the  view  already  given,  to  impose  the  sentence  on  the  count 
containing  the  highest  offence,  dropping  the  rest.^  This,  to  repeat 
once  more  a  cQstinction  important  to  keep  in  mind  in  cases  of  this 
class,  is  on  the  supposition  that  the  several  counts  are  simply  for 
separate  stages  or  modifications  of  the  same  offence. 

III.  dbfbkdant's  presence  essential. 

§  912.  This  point  has  been  already  discussed,  and  it  has  been 
shown  that  in  all  cases  of  corporal  punishment  the  defendant's  pres- 
ence at  the  sentence  is  requisite.' 

lY.    AMENDMENT  OR   STAT. 

§  913.  As  a  general  practice,  the  sentence,  when  imposed  by  a 
court  of  record,  is  within  the  power  of  the  court  during 
the  session  in  which  it  is  entered,  and  may  be  amended  ^^e^d'or^ 
at  any  time  during  such  session,  provided  a  punishment  ^7  during 
already  partly  suffered  be  not  increased.'    It  has  even 

1  See  oftsee  died  supra,  §§  292,  737,  parte,  18  Fed.  Rep.  86  ;  U.  8.  v.  May, 

908-9;   State  v.  Hood,   51  Me.  363;  2MoArth.512.    Bee  Greenfield  v.  SUte, 

SUte  V.  Hooker,  17  Vt.  658 ;  State  v.  7  Bazt.  18 ;    Ck>m.  t;.  Weymouth,  2 

Merwin,  34  Conn.  113  ;  State  t;.  Tuller,  Allen,  144 ;  Hazlett,  in  re,  1  Crumrine 

34  Conn.  280 ;  Conkej  v.  People,  1  Abb.  (Pitts.),  169  ;  Com.  p.  Brown,  12  Phila. 

N.  Y.  App.  Deo.  418 ;  Cook  v.  State,  4  600 ;  Prioe  v.  Com.,  33  Grat.  819  ;  State 

Zabr.  843 ;  Manley  v.  SUte,  7  Md.  149;  p.  Warren,  92  N.  C.  825  ;  Lee  v.  State, 

SUte  V.  Speight,  69  N.  C.  72 ;  SUU  p.  32    Ohio    St.    113  ;     StaU    v.    Hess, 

Scott,  15  S.  C.  434 ;  Btotes  v.  SUte,  55  91  Ind.  424 ;   Mason,  in  re,  8  Mich. 

Ga.  131 ;  State  v.  Donghertj,  70  Iowa,  70 ;  People  v.  Thompson,  4  Cal.  238. 

439  ;   Cawlej  o.  SUte,  37  Ala.  152  ;  That  a  Judgment  of  conWction  maj  be 

SUte  V.  MoCue,  39  Mo.  112 ;  State  o.  entered  at  a  term  subsequent  to  that  of 

Core,  70  Mo.  491 ;  Parker  v.  People,  97  verdict,  see  State  v.  Miller,  6  Baxt. 

111.  32.    That  this  does  not  apply  to  513. 

dUtinct  offences,  see  Charlton  v.  Com.,  In  Basse  v.  U.  S.,  9  Wall.  39,  the 

5  Met.  (Mass.)  532  ;  Booth  v.  Com.,  5  court  held  that  after  a  sentence  to  Jail 

Met.  (Mass.)  535 ;  Kite  p.  Com.,  11  upon  plea  of  guiltj,  and  after  the  pris- 

Met.   (Mass.)    581.    That  a  sentence  oner  was  committed  and  was  serving 

maj  be  amended  within  a  month,  see  out  his  sentence,  the  court  might  for 

SUU  V.  Bemis,  51  Mich.  423.  good  cause,  at  the  same  Urm,  set  the 

*  Supra,  §  550.  sentence  aside.    See,  also,  Cheang-Kee 

s  R.  9.  FiUgerald,  1  Salk.  400 ;  Bank  v.  U.  S.,  3  Wall.  320 ;  People  v.  Duffj, 

9.  Withers,  6  Wheat.  106 ;  Casey,  ex  5  Barb.  205 ;  Jobe  v.  State,  28  Ga.  235. 
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been  said  that,  during  subsequent  sesmons,  down  to  the  period  of  the 
execution  of  the  sentence,  the  court  may  further  amend,  or  stay  pro- 
ceedings, or  respite.^  This  prerogative,  however,  may  properly  be 
denied  in  all  cases  in  which  the  term  of  sentence  has  in  part  expired,  or 
in  which  the  sentence  has  been  in  part  executed ;'  and  the  better 
opinion  is  that  the  mere  entry  of  a  rule  to  reconsider,  at  the  term 
when  the  sentence  was  imposed,  does  not  give  the  court  the  right, 
after  execution  of  the  sentence  has  substantially  begun,  to  re- 
vise the  sentence  at  future  terms.'  And  when  cumulative  penalties 
are  given  by  a  statute,  and  one  of  these,  a  fine,  is  imposed  and  sat- 
isfied, the  sentence  cannot,  after  such  satisfaction,  be  amended,  even 
during  the  term  of  its  imposition,  by  adding  the  other  penalty.* 
Nor,  as  we  have  seen,  after  a  sentence  on  one  count,  can  the  court, 
at  a  subsequent  term,  sentence  on  another.'  Nor  when  a  court  sus- 
pends sentence,  in  a  case  of  nuisance,  on  abatement  and  paynaent  of 
costs,  can  it  on  a  subsequent  term  impose  sentence  of  imprison- 
ment.'   But  the  court  may  temporarily  suspend  sentence  in  tatoJ 

1  4  Bl.  Com.  394;  1  Ch.  C.  L.  617;  Wyman,  2  Allen,  144;  People  v.  Dafly, 

Com.   V.    Dowdioan,   116    Mass.   136;  5  Barb.  205;  Peoplei7.Whit80D,74Ill. 

Morrisette  v.  People,  20  How.  Pr.  118;  20;  State  v.  Cannon,  11  Oregon,  812; 

State  V,  Addj,  43  N.  J.  L.  113  ;  State  see,  howeyer,'  Casey,  ez  parte,  18  Fed. 

V,  Cockerham,  2  Ired.  204 ;  Allen  v.  Rep.  86 ;    Com.  v.   Brown,  12   Phila. 

State,  Mart.  &  Y.  297 ;  Fnlts  v.  SUte,  600 ;  Johnston  v.  Com.,  85  Pens.  St. 

2  Sneed,  232.     Bat  see  MoCarthy  v.  54. 

State,  56  Miss.  295.  •  Com.  v.  Malloj,  57  Penn.  St.  291. 

That  a  conrt  maj  anapend  sentence,  *  Lange,  ez  parte,  18  Wal.  163 ;  see 

even  in  a  capital  oaae,  was  maintained,  as    to   process    in    this   case,    infra, 

though  against  the  protest  of  Qovemor  §  996  6.    Scott  v.  Dayis,  31  La.  An. 

De  Witt  Clinton,  in  Miller's  case,  9  249. 

Cow.  730.  «  Com.   v.  Foster,  122  Mass.  817; 

But  an  indefinite  suspension  of  sen-  cited  supra,  §  909  a;  see  U.  S.  v.  Ma- 

tence  cannot  be  sustained,  as  it  ia  an  lone,  9  Fed.  Rep.  897 ;  State  v.  Dayia, 

invasion  of  the  prerogative  of  pardon.  31  La.  An.  249. 

Peoples.  Brown,  54  Mich.  16;  aeePeo-  «  State  v,  Addj,  43  N.  J.  L.  113; 

pie  V,  Eennedj,  58  Mich.  372.    Nor  can  Whitney  v.  State,  6  Lea,  247. 

a  sentence  he  suspended  in  part  and  ^    Ibid. ;    Com.    o.    Dowdioan,    115 

ezecuted  in  part.    People  v.  Falker,  61  Mass.  133 ;  Allen  v.  State,  Mart,  h  Tefg. 

Mich.  110.  294;  though  see  People  v.  Morrisette, 

«  Brown  v.  Price,  37  Me.  56 ;  Com. ».  20  How.  Pr,  118. 

642 


CHAP.  XIX  ]  SENTENCE.  [§  916. 


V.   CAPITAL  PUNISHMENT. 

§  914.  When  the  indictment  is  so  drawn  as  to  sustain  a  verdict 
of  either  murder  in  the  first  or  murder  in  the  second   on  verdict 
degree,  and  there  is  a  general  verdict  of  guilty,  it  has  ^nfndict- 
been  held  error  to  sentence  for  murder  in  the  first  degree ;   ment  for 
and  a  court  of  error  may  reverse  on  this  ground,  and  court  wm 
impose  a  sentence  of  murder  in  the  second  degree.^    In   for^^d 
Wisconsin,  under  such  circumstances,  a   new   trial   is  degree, 
granted.'    But  in  most  jurisdictions,  by  statute,  if  not  at  common 
law,  the  verdict  must  specify  the  degree.' 

§  915.  Before  imposing  sentence  of  death,  it  is  eminently  the 
duty  of  the  court  patiently  and  considerately  to  hear  Dgf^n^ant 
whatever  final  remarks  may  be  made  by  the  prisoner  in  to  be  asked 

M  to  sell' 

reference  to  his  guilt.  Nor  is  it  possible,  on  such  con-  tence  and 
spicuous  occasions,  for  a  humane  and  conscientious  judge  °^^  ^^^^' 
to  avoid  preceding  the  sentence  by  such  observations  as  may  tend 
to  give  a  public  moral  force  to  this  last  and  most  terrible  judgment 
of  the  law.  Whether  he  shall  say  anything  at  this  time,  however, 
and  what  he  shall  say,  is  wholly  at  the  discretion  of  the  judge. 
The  question  put  to  the  prisoner  has  been  already  specifically  dis- 
cussed.^ 

§  916.  The  form  of  sentence  depends  mainly  on  the  local  stat- 
utory law.    By  the  English  common  law,  as  followed  in 
several  of  our  States,  it  is  not  the  function  of  the  court  depends  on 
to  fix  the  time  and  place  of  execution  in  the  original  "^^"^' 
sentence.'    This  in  some  jurisdictions  is  done  by  the  chief  magis- 
trate of  the  State,  in  signing  the  warrant;'  in  some  by  the  court, 

1  Johnson  v.  Com.,  24  Penn.  St.  386 ;  *  Supra,  §  906. 

State  V,  McCormiok,  27  Iowa,  402.  «  R.  v,  Dojle,  4  Leach,  67 ;    R.  v. 

In  New  York  such  a  verdict  has  Wyatt,  R.  &  R.  230 ;  Weed  v.  People, 

been  held  to  be  for  the  first  degree.  31  N.  Y.  465;  Gray  v.  State,  55  Ala. 

Kennedy  v.  People,  39  N.  Y.  245.    See  81 ;  People  v.  Murphy,  45  Cal.  137. 

fully  Whart.  Grim.  Law,  9th  ed.  §  543.  See  Waterman,  ez  parte,  83  Fed.  Rep. 

>  Hogan  V,  State,  30  Wis.  437.  29.     A  certified  copy  of  the  record  of 

*  Whart.  Crlm.  Law,  9th  ed.  §  543.  a  sentence  is  sufficient  to  authorize  de- 

A  person  may  be  tried  for  the  crime  of  tention  of  a  prisoner  without  warrant, 

murder,  notwithstanding  he  is  at  the  Wilson,  ex  parte,  114  U.  S.  417. 

time  serving  a  sentence  of  life  impris-  '  2  Hale  P.  C.  399 ;  R.  v.  King,  3 

onment  for  another  olTenoe.    People  v.  Burr.  1812 ;  Howard,  ex  parte,  17  N. 

Majors,  65  Cal.  138.  H.  545 ;  Webster  v.  Com.,  5  Cush.  386  ; 
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on  subsequent  motion.  And  if  the  time  designated  for  execution 
elapses  without  such  execution,  by  stay  of  execution  or  otherwise, 
a  new  time  for  execution  is  to  be  assigned,  the  judgment  still  re- 
maining in  force.'  The  mode  of  punishment  is  hereafter  noticed.' 
§  917.  In  the  frequency  of  capital  punishments  in  the  old  Eng- 
lish practice,  it  was  not  uncommon  for  female  prisoners 
is  ground  to  claim  the  benefit  of  the  law  that  no  woman  should  be 
of  respite,  executed  while  she  was  quick  with  child.  The  practice, 
under  such  circumstances,  is  for  the  woman  when  called  prior  to 
sentence  to  say  whether  she  has  anything  to  allege  why  sentence 
of  death  should  not  be  passed  upon  her,  to  plead  orally  her  preg- 
nancy, upon  which  the  sheriff  is  forthwith  directed  to  empanel  a 
jury  of  matrons.  This  jury  being  sworn  to  inquire  as  to  whether 
the  prisoner  is  '*  quick  with  child,"  they  retire  with  the  prisoner ; 
and  the  court  is  goyemed  by  their  verdict  to  the  same  extent  that 
it  would  be  by  the  verdict  of  a  jury  empanelled  to  try  any  issue  of 
fact.  In  the  hearing  before  the  jury,  surgeons  may  be  called  to 
testify  as  experts.'    If  the  verdict  be  found  in  the  defendant's 

Lowenberg  v.  People,  27  N.  T.  336;  mi  application  of  this  character  was 
Gathoart  v.  Com.,  37  Penn.  St.  108.  made  to  Denman,  J.,  sitting  at  the  Old 
In  Alabama  the  sentence  specifies  the  Bailej.  The  law,  as  stated  hy  the 
day.  Aaron  v.  State,  40  Ala.  308.  See  Jndge,  was  that  the  woman  mast  be 
People  r.  Mnrphj,  45  Cal.  137.  "  qnick  with  child."  A  jury  was  em- 
1  R.  V.  Harris,  1  Ld.  Raj.  482 ;  panelled  from  women  in  the  gallery  of 
Howard,  ez  parte,  17  N.  H.  545 ;  Low-  the  conrt-room.  The  judge,  in  sum- 
enberg  v.  People,  27  N.  Y.  336;  State  ming  up,  said:  "This  is  a  very  nn- 
V,  Oscar,  13  La.  An.  297.  Ck>mpare  usual  inquiry,  ladies  of  the  jury,  and 
Bland  v.  State,  2  Ind.  608.  In  case  of  it  has  never  happened  to  me  before, 
escape,  the  court  may  direct  the  sen-  The  law  is  that,  if  it  be  established  to 
tence  to  be  carried  out  when  the  defen-  the  satisfaction  of  the  jury  that  the 
dant  is  caught.  State  v.  Cardwell,.95  prisoner  is  quick  with  child,  then  the 
N.  C.  643.  Infra,  §  928.  That  the  execution  must  be  respited.  If  you 
defendant  cannot  waive  the  right  to  an  feel  that  it  would  be  desirable,  before 
interval  fixed  by  statute  between  sen-  deciding  that  issue,  that  you  should 
tence  and  execution,  see  Koemer  v,  retire  into  the  jury-room,  you  are  war- 
State,  96  Ind.  243.  ranted  in  doing  so — and  I  should  de- 
It  is  not  error  for  the  trial  court  to  sire  you  to  do  it.  At  the  same  time, 
pronounce  sentence  of  death  upon  a  as  women  who  are  married,  I  feel  sure 
conviction  of  murder,  before  determin-  that  you  will  be  of  opinion  that  the 
ing  a  motion  for  a  new  trial  filed  prior  judgment  of  a  person  who  has  for  yean 
to.  sentence.  State  v.  Hoyt,  46  Conn,  practised  as  an  accoucheur,  who  appears 
330.  to  be  a  fair-minded,  dear-minded,  and 
<  Infra,  §§  918  «( seq.  skilful  man  in  medical  matters,  is  en- 
*  In  R.  V.  Webster,  London,  1879,  titled  to  be  taken — not  that  the  pris- 
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favor,  she  is  respited  from  session  to  session  until  the  delivery  of 
the  child.^  In  New  York  this  right  is  prescribed  by  statute.'  But 
when  no  statute  exists,  it  without  question  obtains  at  common  law.' 

CORPORAL    PUNISHBIBNT. 

§  918.  The  moulding  of  sentences  of  imprisonment  is  in  the  dis- 
cretion of  the  court,  provided  the  statutory  bounds  be  .  ^  .     . 
not  exceeded.^    Even  a  statute  providing  that  sentence   senteDce  to 

be  dfiter- 

shall  be  pronounced  within  a  certain  time  after  judgment  mined  by 
is  directory,  though  delay  in  this  respect  is  not  to  ^pe-  g^n^^ce 
rate  to  the  prejudice  of  the  prisoner.*    The  power  of  icf*  than 
amendmeiit  of  sentence  reserved  to  the  court  has  been  DiBcretioa 
already  discussed.*   The  court  cannot  go  beyond  the  limits,  courL.  Re- 
as  to  mode  of  punishment,  imposed  by  the  legislature.^      atitution. 

The  place  of  imprisonment  need  not  at  common  law  be  designated 
in  the  sentence.' 

Under  the  federal  code,  as  at  common  law,  the  designation  of  a 
place  of  imprisonment  is  no  part  of  the  sentence.' 

The  revision  in  error  of  sentences  of  imprisonment  has  also  been 
already  noticed.*'    Judgment,  it  has  been  held,  will  not  be  reversed 

oner  is  in  a   condition  of  pregnancy,        *  2  R.  S.  658,  §  20. 

butwhether  sheisor  is  notquiok  with        *  State  o.  Arden,  1   Bay,  487.     In 

child.*'  Holeman  v.  State,  13  Ark.  105,  which 

The  jury  occupied  two  or  three  min-  was  a  case  of  larceny,  the  plea  was 

utes  in  deliberation  in  the  box.  overruled. 

Mr.  Avory :   Have  you  agreed  upon        ^  Supra,  §  913  ;  McCuUey  v.  State, 

your  verdict  f  62  Ind.  428. 

The  Forewoman :  Tes.  •  R.  v.  Wyatt,  R.  &  R.  230 ;  John  o. 

Mr.  Avory :   Bo  you   find  that  the  SUte,  2  Ala.  290.  See  infra,  {  923. 
prisoner  ia  with  child—- quick  child —       *«  Supra,  §  913. 
or  not  f  ^  See  Hodge  v.  R.,  5  Crlm.  Law  Mag. 

The  Forewoman  :  Not.  391,  and  note  thereto ;    Karstendick  v. 

Mr.  Avory :  You  say  she  is  not.  U.  S.,  93  U.  S.  396  ;  Daniels  o.  Com.,  7 

The  prisoner  was  then  removed  from  Penn.  St.  339  (which  last  two  oases  con- 

the  dock.  flict,  though  with  the  better  reason  in 

1  See  4  Black.  Ck>mm.  296  (though  the  latter  case)  ;  Ryan,  in  re,  45  Mich. 

Blackstone   maintains    that   a  tecond  173 ;  State  o.  Norwood,  93  N.  C.  578. 
pregnancy    cannot    be    consecutively        *  Infra,  S  926;  supra,  §  916. 
pleaded  to  the  same  sentence,  to  which        *  Waterman,  ez  parte,  33  Fed.  Rep. 

Christian  demurs)  ;  1  Hale  P.  C.  369,  29.     Supra,  §  916. 
370 ;  1  Oh.  C.  L.  759.    A  form  will  be       »  Supra,  §§  750,   771,   906 ;    infra, 

found  in  R.  v.  Wyoherly,  8  C.  &  P.  262.  $  927. 
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for  a  sentence  of  imprisonment  less  than  that  permitted  by  law,  if 
the  statutory  character  of  the  punishment  be  not  changed  ;^  and  tluB 
has  been  sustained  in  a  case  where,  in  a  statute  allowing  fine  and 
imprisonment,  only  one  of  the  two  is  imposed.'  But  it  is  hard  to 
see,  if  there  are  reasons  why  the  punishment  which  is  nomi- 
nally less  may  be  actually  greater,  as  where  under  such  punishment, 
the  prisoner  is  discharged  at  an  inclement  season,  or  without 
bounties  given  at  a  particular  time,  why  in  such  case  he  should 
not  be  permitted  to  take  advantage  of  the  error.' 

It  is  agreed  that  where  a  sentence  is  divisible,  the  defective  part 
may  be  stricken  out  in  review.^  But,  although  a  cumulative 
penalty,  affixed  to  a  sentence,  may,  when  illegal,  be  stricken  off 
as  surplusage  by  a  court  of  error,  it  is  otherwise  when  such  penalty 
is  a  qualification  of  the  whole  sentence.  In  such  case  there  must  be 
a  reversal.* 

The  punishments,  «.  ^.,  fine  and  imprisonment,  may  be  cumula- 
tively imposed  when  the  statute  permits ;'  but  where  a  statute  pre- 
scribes alternative  penalties,  one  only  can  be  inflicted.^ 

The  practice  when  the  jury  graduate  the  imprisonment  in  their 
verdict  has  been  treated  in  a  prior  chapter.' 

1  Infra,  §  927  ;  People  v.  Bauer,  37  Com.,  39  Cohd.  82 ;  People  v.  PhlllipB, 

Hun,  407;  Rawlins  v.  State,  2  Md.  42  N.  Y.  200 ;  Kane  r.  People,  8  Wend. 

201 ;  Dillon  i;.  State,  30  Ohio  St.  586  ;  205  ;  Bodge  v.  State,  4  Zab.  455  ;  Be<^ 

Behler  v.  State,  22  Ind.  345  ;  McQuoid  v.  Com.,  25  Penn.  St.  11 ;   Weaver  v. 

V.  People,  3  Gilm.  76  ;  Hanej  v.  State,  Com.,  29  Penn.  St.  445  ;  HcQuoid  v. 

5  Wis.   529  ;  Com.  v.  Shanks,   10  B.  People,   3  Gilm.  76 ;  Hurphj  r.   Me- 

Mon.   304;    Wattingham  v.  State,   5  Millan,  59  Iowa,  515 ;  Kennedj  v.  State, 

Sneed,  64 ;  Ooton  v.  State,  5  Ala.  463  ;  62  Ind.  136  ;  Darid  v,  Sute,  40  Ala. 

Campbell  v.  State,  16  Ala.  144 ;  Barada  69  ;  State  v.  Evans,  28  La.  An.  525  ; 

V.  State,  13  Mo.  94 ;  Stote  v.  Evans,  23  Baldwin,  ex  parte,  60  Cal.  432.    See 

La.  An.   525.      Supra,   §§  780,   907;  SUte  t^.    Brannan,  34  La.   An.  942; 

though    see   Rioe  v.   Com.,    12    Met.  State  v,  Ragsdale,  10  Lea,  671,  cited 

(Mass.)   246;  Taff  v.  SUte,  39  Conn,  supra,  §  785. 

82 ;  Brown  i;.  State,  47  Ala.  53.  •  Bradley  v.  State,    69    Ala.  318 ; 

>  Dillon  V.  State,  38  Ohio  St.  587;  Kanouse  v.    Lexington,   12  111.   App. 

Dodge  V.  State,  4  Zab.  455.    But  see  U.  318.  See  State  v.  Brannan,  34  La.  An. 

8.  V.  Vickery,  1  Hun  &  J.  421.  942. 

9  See  Bourne  v.  R.,  7  Ad.  &  E.  58;  «  Polinskj  v.  People,  73  N.  Y.  65. 

7  Nev.  &  P.  248 ;  Whitehead  v.  R.,  7  '  Dodge  v.  State,  4  Zab.  455  ;  Dillon 

Q.  B.  583 ;  1  Cox,  199.  v.   State,   38  Ohio  St.   589  ;  State  v. 

*  Supra,  §  780,  and  cases  there  cited ;  Kearney,  1  Hawks,  53.    Infra,  §  924. 

Chuston  V.  Com.,  5  Mete.  530 ;  Taff  v.  >  Supra,  §  752. 
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It  is  within  the  discretion  of  the  court,  on  application,  to  hear 
affidavits  in  aggravation  or  mitigation  of  sentence.^ 

Restitution  of  goods  cannot  be  awarded  unless  the  indictment 
avers  a  taking.' 

§  919.  By  the  common  law,  as  now  modified  in  American  practice, 
fine  and  imprisonment,    in  cases  not  capital,  are   the 
usual  punishments ;'  and  when  a  statute  creates  an  offence  ^prison- 
without  assigning  a  penalty,  fine  and  imprisonment  are   ™*'**  ^^^ 
the  penalties  to  be  imposed.^     At  one  time  it  was  main-  law  penal- 
tained  by  a  Pennsylvania  judge,  zealous  of  common  law 
traditions,  that  on  common  scolds  ducking  could  be  inflicted,  but 
this  view  was  rejected  by  the  Supreme  Court,  and  now  no  longer 
is  countenanced.^    ^^  Whipping''  will  be  presentiy  considered.     A 
sentence  of  forfeiture  of  the  weapon  used  has  been  held  in  Texas  to 
be  unconstitutional.* 

§  920.  The  constitutional  provision  in  this  respect  has  been  held 
not  to  apply  to  State  courts.^    Its  principle,  however,   cc^rueiand 
must  be  considered  as  part  of  the  common  law  of  each  unusual 
State,  and  is  incorporated  in  most  State  constitutions.'  ment"  is 
But  in  1879,  an  ordinance  in  San  Francisco,  providing  ^'^*^'"^- 
for  the  cutting  off  the  queues  of  Chinese  as  a  mode  of  special  punish- 
ment, was  held  by  Field,  J.,  of  the  Supreme  Court  of  the  United 
States,  to  conflict  with  the  federal  Constitution,  on  the  ground  that 
hostile  and  discriminating  legislation  by  a  State  against  persons  of 
any  class,  sect,  creed,  or  nation,  in  whatever  form  it  may  be  ex- 
pressed, is  forbidden  by  the  Fourteenth  Amendment  of  the  Consti- 
tution.'   But  this  ruling  does  not  touch  the  question  of  general 

1  Infra,  §  946.  '  Leatherwood  v.  State,  6  Tex.  Ap. 

'  Huntzinger  v.  Com.,  97  Penn.  St.  244. 

336.  *>  U.  S.  V.  Cruikshanks,  92  U.  S.  542 ; 

*  Bute  V.  Dewer,  65  N.  C.  572 ;  Con-  Barker  v.  People,  3  Cow.  686 ;  James 
ner  v.  Com.,  13  Boah,  718.  v.  Com.,  12  S.  &  R.  220. 

^  U.  8.  V.  Coolidge,  1  Qall.  488;  Ree.        >  Pervear  v.  Com.,    5  Wall.    476; 

V.  De  LongohampB,  1  Dall.  111.    See  Barker  v.  People,  3  Cow.  688;  James 

State  V.  Danforth,  3  Conn.  112.  When  v.  Com.,  12  S.  &  R.  220.    To  work  in 

a  party  is  sentenced  to  a  fine,  the  ooart  the  public  streets  in  payment  of  a  fine 

is  at  liberty  to  imprison  him  until  the  is  not  cruel  or  unusual.     Bedell,  ez 

fine  is  paid.    Jackson,  ex  parte,  96  parte,  20  Mo.  Ap.  125. 
U.  S.  727.     Infra,  {  924.  *  Ah  Kow  v.  Nunan,  5  Saw.  552  ;  20 

•  James   v.  Com.,  12  S.  &  R.  220.  Alb.  L.  J.  250. 

See  U.  S.  V.  Royall,  3  Cranoh  C.  C,  620.        In^  China,  however,  if  we  can  trust 
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legislation  or  prison  regulation  requiring  all  convicts  to  be  shairedL 
Such  legislation  or  regulation  is  undoubtedly  constitutional.^ 

§  921.  What  are  ^^ cruel  and  unusual?"    Certainly  not  solitary 

imprisonment  at  hard  labor,  when  not  flagrantly  ezces- 
piD|r"  not  Bive,  though,  when  introduced,  such  penalties  were  unu- 
^iwuSf     ^^9  *^^  ^y  eminent  philanthropists  were  held  to  be 

cruel.'  Nor  can  whipping  be  so  pronounced.'  It  has 
been  found  to  be  the  most  eflicacious  of  penalties  in  checking  certain 
classes  of  brutal  crimes  ;*  it  may  be  far  less  cruel  than  certain  dura- 
tions and  kinds  of  imprisonment ;  and  so  far  from  being  ^^  anusual" 
at  the  time  the  term  was  used  in  the  constitution,  it  was  then  in 
general  use  as  a  penal  discipline.  It  cannot  be  rejected,  therefore, 
as  conflicting  with  the  principle  embodied  in  the  constitutional  sanc- 
tion above  given ;  though  in  some  jurisdictions  it  may  be  forbidden 
by  statute.* 

Shooting^  as  a  method  of  death,  may  be  inflicted  under  the  Utah 
statute.' 

Jules  Verne's  Chinaman  {n  China,  the  Lord  Macaulaj's  Report  on  Indian  Code 

cutting  awaj  of  queues  is  a  customary  and  other  authorities,  dted  in  the  8th 

punishment.  ed.  of  this  work,  §  921.    See,  also,  15 

1  See  notice  of  New  Jersey  ruling  to  Am.  Law  Rev.  §  127. 
this  effect  in  San  Francisco  Call,  Aug.        In  State  v,  Williams,  ut  mproj  the 

16,  1883  ;  3  Crim.  Law  Mag.  742.  court  cited  with  approval  the  following 

*  See  State  v.  Pettie,  80  N.  C.  367 ;  from  the  opinion  of  the  court  in  James 
Whitten  i;.  State.  47  Ga.  497 ;  State  v.  v.  Com.,  12  S.  &  R.  220 :  <'  It  must  be  a 
Williams,  77  Mo.  310.  very  glaring  and  extreme  oaae  to  justiiy 

The  question  of  duration  of  punish-  the  court  in  pronouncing  a  punishment 
ment  is  usually  at  the  discretion  of  the  unconstitutional  on  aoooaut  of  its  era- 
court.    Infra,  §  943 ;  Hester  v.  State,  elty." 

17  Ga.  132.    See  State  v.  Driver,  78  N.  «  See  1  Wh.  k  St.  Med.  Jur.  §§  170, 

C.  423.    That  twenty  years  for  arson  is  539,  note  «,  and  notes  given  infra.   See, 

not  excessive,  see  Davis  v.  State,  15  also,  to  same  effect,  1  Stepb.  Hist.  Cr. 

Tex.  Ap.  594.  Law,  91,  article  in  London  Law  Times, 

•  See  U.  S.  V.  Collins,  2  Curtis  C.  C.  July  1,  1882. 

194 ;  Foote  v.  State,  59  Md.  264 ;  Com.  >  By  act  of  Congress,  it  is  forbidden 

V.  Wyatt,  6  Rand.  694 ;  State  o.  Kear-  in  military  and  naval  discipline.    See 

ney,  1  Hawks,  54 ;  Garcia  o.  Terr.,  1  R.  SUt.  U.  S.  §  5328. 

NewMex.415.    Compare  Whart.  Crim.  •  Wilkerson  v,  UUh,  99  U.  S.  130. 

Law,  9th  ed.  §  872 ;  27  Cent.  L.  J.  157.  S.  C,  under  name  of  Wilkinson  r.  U. 

As  to  flogging  as  a  punishment,  see  S.,  2  Utah,  158* 

648 


OHAP.  XIX.] 


FORM  OF  SENTBNOS. 


[§  928. 


VII.  FINES  AND  ABATEMENT. 

§  922.  By  a  statate  of  the  United  States,  a  fine  or  penalty  im- 
posed as  ^^  a  judgment  or  sentence"  against  any  person 
in  criminal  cases  "  shall  be  declared  a  judgment  debt,  J|^')!Ji"*^ 
and  (unless  pardoned  or  remitted  by  the  President)  may   lected  by 
be  collected  on  execution  in  the  common  form  of  law."^ 
In  several  of  the  States  similar  statutes  are  in  force,  and  it  has  also 
been  held  that  the  same  practice  exists  at  common  law.'    Process 
of  this  kind  is  supplementary  to  that  specified  by  the  sentence,  of 
imprisonment  until  the  fine  be  paid.    For,  by  the  sentence,  the  de- 
fendant stands  committed  until  the  fine  and  costs  shall  be  paid ;' 
and  this  commitment  is  technically,  when  the  sentence  is  simply  a 
fine,  to  the  sheri£f,  though  in  practice,  and  under  statute,  it  usually  is 
to  the  keeper  of  the  county  prison.^  When  the  imprisonment  is  simply 
auxiliary  to  the  collection  of  the  fine,  it  is  not  such  an  imprisonment 
as  to  fall  within  the  constitutional  guarantees  respecting  imprison- 
ments for  crimes.'  But  when  the  statute  prescribes  fine  or  imprison- 
ment the  two  cannot  be  cumulatively  attached,  though  imprisonment 
may  be  imposed  until  the  payment  of  the  fine.' 

Joint  fines  are  hereafter  discussed.^ 

&  922  a.  Abatement,  as  a  form  of  execution,  is  con-  Abatement 

.   '  .  a  form  of 

sidered  in  another  volume.'  execution. 


VIII.   FORM  OF  SENTENCE. 

§  923.   The  sentence  must  be  definite,  exact,  and  peremptory.' 
Hence  it  has  been  held  error  for  the  sentence  to  recite 
that    the  court  is  "of  opinion"    that  the    defendant  ^*^ 
should  pay  a  fine,  etc.,  the  true  form  being,  "  it  is  con- 
sidered" that  he  shall,"  etc. ;  and  also  to  incorporate  a  condition  of 


1  Act  of  Feb.  20, 1863 ;  Rev.  Stat.  U. 
8.  §  1041. 

'  Kane  v.  People,  8  Wend.  203 ;  Ton- 
gate,  ex  parte,  31  Ind.  370;  Beaslejr 
V.  SUte,  2  Yerg.  481.  See  Straiford  v. 
Jackson,  14  N.  H.  16. 

•  Infra,  §  924 ;  R.  v.  Lajton,  1  Salk. 
353 ;  Harris  v.  Com.,  23  Pick.  280. 

*  R.  o.  Bethel,  5  Hod.  20 ;  {I.  v.  Laj- 
ton,  1  Salk.  353 ;  Harris  v.  Com.,  23 


Pick.  280 ;  HUl  v.  Stote,  2  Yerg.  247. 
See  Kane  o.  People,  8  Wend.  203. 

<  Bollig,  ex  parte,  31  111.  88. 

<  Snpra,  §  918.    Infra,  §  924. 
T  Infra,  §  940. 

•  Whart.  Crim.  Law,  9th  ed.  §  1426. 

*  U.  S.  V.  Patterson,  29  Fed.  Rep. 
775 ;  Bradlej  v.  State,  69  Ala.  318. 

^  R.  V.  King,  7  Q.  B.  782  ;  Knowles 
V.  SUte,  2  Root,  282.  See  State  v. 
Lake,  34  La.  An.  1069. 
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§  925.]  PLEADING  AND  PRAOTIOB.  [OHAP.  XDL 

remission,^  and  also  when  instead  of  a  definite  an  indefinite  termi- 
nation is  assigned.'  Nor  can  indefiniteness  be  cared  by  an  appeal 
to  other  records.'  Bat,  as  has  been  seen,  it  is  not  necessary  in  the 
sentence  to  fix  the  time  and  place  of  execution.^  Nor  will  there  be 
a  reversal  for  a  merely  formal  error  in  the  record  of  sentence.' 
§  924.  Where  a  statute  prescribes  a  panishment  in  default  of 
payment  of  a  fine,  the  practice  is  to  sentence  to  impris- 

laterD^tiye  ^^^^^^i^^  ^^^^  ^^^  ^^^  ^^  V^^^  >  ^^^  ^^  common  law  im- 
sentence  prisonment  may  be  imposed  until  payment  of  fine.*  But 
a  sentence  prescribing  alternative  penalties  is  defective  f 
nor  can  alternative  punishments  be  cumulatively  attached.'  And 
two  distinct  punishments  cannot  at  different  times  be  inflicted  on 
one  verdict.'  Thus,  when  the  defendant  under  one  verdict  is  twice 
sentenced  by  the  court  to  two  punishments,  to  be  inflicted  at  differ- 
ent places  and  of  different  duration,  the  last  sentence  is  void.^' 

§  925.  The  day  of  sentence  is  reckoned  as  the  first  day  of  im- 
Day  of  prisonment,  supposing  the  defendant  to  be  put  actually 
sentence  Is  in  custody  on  that  day."  It  is  enough  to  specify  that 
imprison,  the  imprisonment  shall  continue  ^^  for  the  term  of  three 
™®°^-  years"  from  the  date  of  incarceration  or  imprisonment." 

1  Stote  V.  BenneU,  4  Dev.  &  B.  44.  Grim.  Law,  9th  ed.  §§  1871-73 ;  Piper 

*  R.  0.  Rainer,  1  Sid.  214.  v.  Com.,  14  Grat.  710 ;  Hannahan  r. 

*  Picket  V.  State,  22  Ohio  St.  405 ;  State,  7  Tez.  Ap.  664. 
State  V.  Huber,  8  Kans.  447.  *  Supra,  §  913. 

<  Supra,  §  916.  ^  State  v.  Davis,  31  La.  An.  249. 

ft  People  V.  Mnrbaok,  64  Cal.  369.  u  People  v.  McEwen,  62  How.  (N.  T.) 

<  Supra,  §  722 ;  Jackson,  ez  parte,  Pr.  412 ;  Meyers,  ez  parte,  44  Mo.  279. 
96  U.  S.  727 ;  Stote  v.  Shattuok,  45  See  People  v.  Warden,  66  N.  T.  343. 
N.  H.  205;  Harris  v.  Com.,  23  Pick.  See  Jackson,  in  re,  3  Mao  Arth.  24; 
280 ;  Brownbridge  v.  People,  38  Mich.  Dnokett,  ez  parte,  15  S.  C.  210.  As  to 
751 ;  Johnson,  ez  parte,  15  Neb.  512 ;  stotutorj  power  to  jurj  to  impose  al- 
Morgan  v.  State,  47  Ala.  34.  But  see,  ternative  penalties,  see  Herron  o.  Com., 
apparently  contra,  Stote  v.  Perkins,  82  79  Kj.  38. 

N.  C.  681.  »  People  v.  Hughes,   29  Cal.  257; 

*  State  t;.  Perkins,  82  N.  C.  681.  As  Stote  v.  Smith,  10  Ner.  107 ;  Hollon  v. 
to  what  is  alternatiye,  see  Brownbridge    Hopkins,  21  Kans.  638. 

V.  People,  38  Mich.  751 ;  Potsdamer  v.  In  Migotti  v.  Colrille,  14  Cox  G.  C. 

State,  17  Fla.  895.  263 ;  L.  R.  4  C.  P.  D.  233,  a  sentooce 

B  State  V.   Kearney,   1   Hawks,  53 ;  of  one  calendar  month's  imprisonmeDi 

Stote  o.  Walters,  97  N.  C.  489  ;  Mont-  is  held  to  expire  on  the  day  preoedinf 

gomery,  ex  parte,  79  Ala.  275 ;  Stote  o.  that  da/  which  corresponds  numeri- 

Davis,  31  La.  An.  249.    See  Whart.  cally  in  the  next  suooeeding  month 
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CHAP.  XIX.]  SEKTENOE  B7  APPBI.LATB  OOURT.  [§  927. 

Until,  however,  the  imprisonment  commences,  the  sentence  does  hot 
begin  to  ran.^ 

§  926  a.  Expiration  of  the  time  of  a  sentence  with-  ^    lotion 
out  actual  imprisonment  is  not  a  satisfaction  of  the  sen*  without  en- 

X  TT  •  »      •  .         1       A  durance 

tence.    Hence  a  pnsoner  who  is  recaptured  after  an  es-  not  execu- 

cape  must  serve  an  imprisonment  equal  in  length  to  that  ^^^' 

to  which  he  was  sentenced,  not  deducting  the  time  when  he  was  at 
large.* 

§  926.  It  is  not  error  to  omit  to  specify  in  a  sentence  ^!S?°ot 

the  prison  in  which  the  prisoner  is  to  be  confined,*  nor  common 

to  use  "  penitentiary*'  as  convertible  with  "  prison."*  specifled. 

\^For  form  in  capital  cases  see  supra^  §  914.] 

IX.   SBNTBNCB  BY  APPBLLATB   COURT. 

§  927.  It  has  already  been  observed  that  at  common  law  an  ap- 
pellate court,  on  reversing  a  judgment  for  error  in  the   ^  gtatute 
sentence,  is  held  in  England  and  in  some  parts  of  the   appellate 
United  States  to  be  incapable  of  re-imposing  sentence,  sentence, 
and  to  be  obliged  to  discharge  the  prisoner.*    This  prop-  yei^^foJ®' 
osition,  however,  is  not  universally  accepted,  and  now,  ®"^''* 
under  statutes,  if  not  at  common  law,  the  practice  is  for  the  appel- 
late court  to  correct  and  review  sentences  even  in  capital  cases,*  or 


with  the  day  on  which  the  sentence  See  Atkinson  v.  R.,  3  Bro.  P.  C.  517, 

was  passed.     If  there  is  no  such  cor-  and  oases  cited  supra,  §§  916,  918. 

responding  day  in  the  next  month,  ^  Millar  o.  State,  2  Kans.  174.     But 

then  the  sentence  expires  on  the  last  see  Wilson  p.  People,  infra,  §  927. 

day  of  that  month.    Hence,  where  the  Where  a  case  has  heen  removed  for 

plaintiff  was  sentenced  hy  a  magistrate  revision,  the  sentence  must  be  eze- 

to   be    imprisoned    for   one    calendar  outed  by  the  sheriff  of  the  county  in 

month,  and  was  taken  into  custody  which  the  trial  was    had.    State  v. 

during  the  afternoon  of  the  31st  of  Oo-  Twiggs,  1  Wins.  N.  C.  142. 

tober,  it  was  held  that  the  sentence  ^  Supra,  §  780.    As  to  habeas  corpuB 

did  not  expire  till  midnight  on  the  in  such  cases,  see  infra,  §  994. 

30th  November.  <  People  o.  Phillips,  42  N.  Y.  200 ; 

1  Infra,  §§  925  a,  933.  Drew  v.  Com.,  1  Whart.  279  ;  Daniels 

'  Dolan*s  case,  101  Mass.  219 ;  Ed-  t;.  Com.,  7  Penn.  St.  371 ;   White  v. 

wards,  in  re,  43  N.  J.  L.  555  ;  Clifford,  Com.,  3  Brewst.  30  ;  Mills  v.  Com.,  13 

ex  parte,  29  Ind.  106 ;  Hollon  v.  Hop-  Penn.  St.  631 ;  Montgomery  o.  State,  7 

kins,  21  Kans.  638 ;  Bell,  ex  parte,  56  Oh.  St.  107 ;  Finley  o.  State,  61  Ala. 

Miss.  282.    See  infra,  §  933.  201 ;    Kelly    o.   State,   7    Baxt.  323  ; 

•  Weed  o.   People,   31   N.  T.  465.  Kelly  v.  State,  3  Sm.  &  M.  518 ;  SUte 
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§  928.]  PLBiDINa  AND  PRAOTICB.  [CHAP.  XIZ. 

the  court  maj  remit  the  record  to  the  court  of  trial,  with  directions 
to  impose  the  proper  sentence.^  Nor  is  it  necessary  that  the 
judges  imposing  the  sentence  should  be  the  judges  who  tried  the 
case,  though  all  are  members  of  the  same  court.'  Yet  in  jurisdic- 
tions where  no  common  law  right  in  this  respect  is  recognized,  the 
statutes  are  to  be  construed  as  giving  only  that  authority  which  tbej 
nakedly  convey.  Thus  in  Michigan  a  statute  exists  which  requires, 
when  an  excessive  punishment  is  given  by  the  court  below,  that  the 
judgment  shall  only  be  reversed  for  the  excess.  This  statute  has 
been  ruled  not  to  apply  to  a  sentence  to  the  ^^  state  prison,"  for  an 
offence  only  punishable  in  the  county  jail.  In  this  case,  it  has  been 
held,  judgment  must  be  reversed  in  toto  and  the  prisoner  discharged.' 
And  ordinarily  a  sentence  exceeding  that  allowable  on  the  good  counts 
of  an  indictment  will  be  reversed,^  or  modified  if  such  be  the  local 
practice.' 

For  a  sentence  less  than  that  permitted  by  law,  it  has  been  held, 
there  will  be  no  reversal.* 

The  affirming  of  a  conviction  leaves  the  conviction  in  its  original 
force.^ 

§  928.  A  repetition  by  an  appellate  court  of  sentence  of  death 
t  itAi  ^^  ^  prisoner,  while  the  judgment  of  the  court  on  which 
and  other  he  is  tried  is  Still  valid,  is  an  informality  which  does  not 
ord^^^  vitiate  the  proceedings.*  But  it  seems  that  the  usnal 
coJu^t^*^  course  in  a  capital  case  is  for  the  appellate  court  to  re- 
low  for  ex-  mit  the  record,  after  revising  the  same,  for  proper  sen- 
tence to  the  court  where  the  conviction  was  bad.'    And 

V.  Thompson,  46  Iowa,  699  ;  and  cases  ishment  had  been  reaohed  the  prisoner 

died  supra,  §  760.  was  to  be  discharged. 

1  Moett  V.   People,   85  N.  T.  353;  •  Com.  t>.  Kirbj,  2  Cush.  577:  Com- 

Beale  v.  Com.,  25  Penu.  8t.  11 ;  SUte  v.  Kennedy,  131  Mass.  584;  JohnsUms. 

V.  Lawrence,  81  N.  C.  521 ;    State  v.  Com.,  85  Penn.  St.  54. 

Thome,  81  N.  C.  555.    Infra,  §  928.  <  Sapra,  §  918.     As  to  habeas  oorpa 

*  Moett  V,  People,  85  N.  Y.  67 ;  sapra,  see  infra,  §  994. 

§  888.    See  SUte  i;.  Shea,  95  Mo.  85.  ^  Hanrahan  o.  People,  95  III.  165. 

•  Wilson  V.  People,  24  Mich.  410 ;        •  Ferris,  in  re,  35  N.  Y.  262. 

bat  see  Millar  v.  SUte,  2  Kans.  174.  •  McKee  v.  People,  32  N.  Y.  239; 

«  Brown  v.  State,  47  Ala.  47  ;  State  McCae  o.  Com.,  78  Penn.  St.  185;  B- 

V.  Bean,  21  Mo.  269.    In  People  v.  Park-  liott  v.  People,  13  Mich.  365  ;  Picket  r. 

hnrst,  50  Mich.  389,  it  was  held  that  Stote,  22  Ohio  St.  405 ;  Terr.  v.  Coond, 

the  reversal  was  to  be  as  to  the  excess,  1  Dak.  363  ;   see  oaaea  cited  sapra, 

bat  that  if  the  legal  extent  of  the  pan-  ${  780,  927. 
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OHAP.  XIX.]         *       BUOOSBSIVB  IHPRISONMBNTS.  [§  980. 

certainly  an  appellate  court  will  not  modify  the  sentence  of  the 
court  below,  except  for  matters  merely  technical,  when  the.  record 
does  not  show  the  circumstances  attending  the  commission  of  the 
oflFence.* 

The  practice  of  appellate  courts,  when  the  sentence  of  the  court 
below  has  varied  from  the  statutory  limits  of  imprisonment,  has 
been  already  discussed.' 

X.    BBNTSNOB  BY  SUCOEEDINa   JUDQB. 

§  929.  It  has  been  ruled  in  Wisconsin  that  a  judge  of  the  Cir- 
cuit Court  may  pronounce  sentence  on  a  prisoner  con- 
victed before  his  predecessor  in  office.'    It  was  held,  tencemay 
however,  in  Philadelphia,  by  the  United  States  Circuit  ^  "'«^*'- 
Court,  that  this  does  not  hold  when  the  judge  trying  the  case  dies 
pending  a  motion  for  a  new  trial ;  but  that  under  such  circum- 
stances a  new  trial  will  be  granted.^    But  it  is  clear  that  a  circuit 
court  of  the  United  States,  though  held  by  only  one  of  the  two 
judges  that  tried  the  case,  may  pass  sentence.' 

XI.    SUCCBSSIVE  IMPRISONMENTS. 

§  930.  By  statutes  in  England  and  in  most  of  the  United  States, 
as  well  as  at  common  law,  successive  imprisonments  may  be  assigned 

1  state  V.  Patton,  19  Iowa,  458.  charged,  but  the  Supreme  Court  will 

*  Sapra,  §§  780,  918.  examine  the  record  of  the  errors  al- 

Where,  after  conviction  in  New  York  leged  to  have  been  committed  on  trial, 

in  1869,  on  error  to  the  general  term,  and  will  grant  a  new  trial  If  any  of 

the  Judgment  of   conviction  was  re-  these  errors  are  sustained.    Qraham 

versed  and  the  defendant  discharged,  v.   People,  63  Barb.  468 ;   Messner  v. 

on  error  to  the  Court  of  Appeals  It  was  People,  45  N.  Y.  1.    Supra,  §  773. 

held  that  the  conviction  was  pro]>erlj  Under  the  Code  of  Criminal  Proce- 

reversed  ;  but  as  a  small  portion  only  dure  (1884)  the  Court  of  Appeals  may 

of  the  defenaant's  term  of  sentence  had  remit  a  case  to  the  inferior  court  with 

expired,  and  it  did  not  appear  that  a  instructions  as  to  the  sentence  to  be 

conviction  would  not  be  had  upon  a  pronounced.    People  o.  Bork,  96  N.  Y. 

new  trial,  it  was  error  to  discharge  ab-  188. 

solntely ;  and  a  new  trial  was  ordered.  *  Pegalow  v.  State,  20  Wis.  61.    Sn- 

People  V.  Phillips,  42  N.  Y.  200  (Foster,  pra,  §§  898,  927. 

J. ;  I87O).    See  supra,  §  773.     In  the  ^  U.  S.  v.  Harding,  1  Wall.  Jr.  127. 

same  SUte  it  was  held  in  1873,  that  See  Bescher  v.  State,  32  Ind.  480.    Su- 

when  there  is  a  reversal  for  error  in  pra,  §§  515,  898. 

sentence,  the  prisoner  will  not  be  dis-  *  U.  S.  v.  (Gordon,  6  Blatch.  C.  C.  18. 
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§  982.]  PLSADIVa  AND  PRAOTICB.  *         [CHAP.  ZIZ. 

to  saccessiye  con?iction8,  the  defendant  being  in  prison  at  the  time 
of  the  second  or  subsequent  trials. 

§  931.  The  proper  process  for  obtaining  jurisdiction 

Prisoner  <*i  t*  •  t  ••:» 

may  be  of  the  pefson  of  a  prisoner  under  sentence,^  m  order  to 
for  efomd^  ^U  ^™  ^^^  another  crime,  is  by  habeas  corpus  directed 
trial  by  ha-    f^  t^e  keeper  of  the  prison.' 

oe<u  corpus,  t  m^ 

§  982.  When  a  term  of  imprisonment  is  stQl  unex* 
pri^mnent  W^^'*  ^^  prisoner  being  in  custody,  the  proper  course 
begins  at      at  common  law  is  to  appoint  the  second  imprisonment  to 

termina-  ,  ,       . 

tion  of         begin  at  the  expiration  of  the  first,  to  be  specifically  re- 

"  '  ferred  to  in  the  sentence  ;'  and  a  sentence  to  this  effect, 

when  the  prior  imprisonment  is  specified,  is  sufficiently  exact.^    The 

1  The  fact  that  a  prisoner,  oommit-  nounoed  in  either  ease.     Meyers,  ex 

ting  a  murder  while  serving  a  sentence  parte,  44  Mo.   279.    See   Turner,  ex 

in   the  penitentiary,  has  some  years  parte,  45  Mo.  331 ;  Kennedy  v.  Howard, 

still  to  serve,  does  not  prevent  his  he-  74  Ind.  87. 

ing  sentenced  to  be   hang  before  the        As  to  Texas  statute,  see  Shnmaker 

expiration    of  his    term.    Thomas   v.  v.  State,  10  Tex.  Ap.  117 ;  Sartain  r. 

People,  67  N.  Y.  218.  SUte,  10  Tex.  Ap.  661. 

A  defendant  imprisoned  for  life  may        *  State  v.  Hood,  51  Me.  363 ;  Kite  r. 

be  bronght  into  court  and  convicted  on  Com.,  11  Met.  581 ;  Williams  9.  State, 

an  indictment  for   murder,  and  sen-  18  Ohio  St.  46 ;  Com.  v.  Leath,  1  Va. 

tenced  to  be  hung.    Peri  v.  People,  65  Caa.  151 ;    People  o.  Forbes,  22  Cal. 

111.  17.  135.    See  supra,  §  910,  aa  to  distiDc- 

s  State  V.  Wilson,  36  Conn.  126.  tive  practice  in  New  York.     Bat  a  sen- 

*  Wilkes  r.  R.,  4  Bro.  P.  C.  361 ;  R.  tence   of  imprisonment  to  oonmienoe 
t;.  Cutbnsh,  L.  R.  2  Q.  B.  379  ;  Peters,  after  the  expiration  of  former  sentenoee 
ex  parte,  4  Dill.  169  ;  Kite  v.  Com.,  11  is  too  indefinite.    Lamey  v.  Cleveland, 
Met.  584 ;  State  v.  Smith,  5  Day,  175 ;  34  Ohio  St.  599. 
Brown  v.  Com.,  4  Rawle,  259 ;  Mills  r.        In  a  Pennsylvania  case,  the  prisoner 
Com.,  13  Penn.  St.  631,  634;  Williams  having  been  found  guilty,  under  two 
V.  State,  18  Ohio  St.  46 ;  Com.  t;.  Leath,  counts  charging  a  higher  and  a  lesser 
1  Va.  Cas.  151 ;  see  Mieir  v,  McMillan,  crime,  but  for  the  same  offence,  the 
51  Iowa,  540 ;  Mims  r.  State,  26  Minn,  court  below  sentenced  him  to  imprison- 
498 ;   Dalton,  ex   parte,  49  Cal.  463.  ment  for  six  years  and  four  months  no- 
See    Bryan,   ex    parte,   76    Mo.   253 ;  der  one  count,  and  to  imprisonment,  at 
though  see  cases  cited  at  close  of  this  sec-  labor,  for  three  years  and  ten  months 
tion,  contra.    That  after  Judgment  and  under  the  other  count,  both  tenns  <if 
sentence  on  one  count  defendant,  on  a  imprisonment  to  commence  from  the 
subsequent  term,  cannot  be  sentenced  date  of  the  sentence.     It  was  held  that 
on  another  count,  see  supra,  §  909  a.  so  much  of  the  judgment  as  imposed 

In  Missouri,  both  convictions,  to  bus-  the  shorter  term  of  imprisonmetit  was 

tain  successive   imprisonments,  must  to  be  reversed.    Johnston  v.  Com.,  ^ 

take   place   before   sentence   is    pro-  Penn.  St.  54.    See  Bfiller  v.  Com.,  23 
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same  order  is  taken  when  permitted  by  statute ,  on  simultaneous  con- 
victions, the  sentence  then  prescribing  that  the  term  on  the  second 
o£fence  is  to  begin  on  the  expiration  of  the  term  assigned  to  the 
first  offence.^  In  such  cases,  if  the  prisoner  is  pardoned  for  the 
first  offence,  the  imprisonment  for  the  second  begins  at  the  date  of 
the  pardon  ;>  and  when  the  judgment  is  reversed  for  either  offence, 
the  sentence  will  be  remodelled  so  as  to  correspond.'  But,  where  it 
is  provided  by  statute  that  imprisonment  on  conviction  is  to  com- 
mence on  the  imposition  of  the  sentence,  it  has  been  held  that  when 
there  are  several  convictions,  and  several  terms  of  imprisonment 
adjudged,  such  imprisonments  run  concurrently.^  But,  if  this  view 
be  extended  to  cases  in  which  the  offences  are  charged  in  separate 
indictments,  the  effect  would  be  that  no  matter  how  many  offences  a 
man  might  commit  he  could  only  be  tried  for  one ;  and  if  it  be  lim- 
ited to  cases  where  the  offences  are  joined  in  one  indictment,  this 
would  compel  the  prosecution  to  place  each  offence  in  a  separate 
indictment,  which  would  often  oppressively  and  vexatiously  increase 
the  defendant's  expenses  and  costs.*  But,  whatever  we  may  think 
on  this  point,  it  is  settled  that  when  the  second  conviction  is  for  an 
offence  committed  during  the  first  imprisonment,  the  imprisonments 
do  not  run  concurrently.* 

§  983.  A  prisoner  who  escapes  before  the  expiration  of  his  term 
may  be  convicted  of  such  escape  and  sentenced,  while  ^^  escaped 
still  imprisoned  for  his  first  offence,  to  a  second  imprison-   prisoner 
ment  commencing  on  the  expiration  of  the  first.^    When  seDteDced 
an  escaped  prisoner  commits  a  second  felony  before  the   fu'i^^ 
term  of  his  imprisonment  has  expired,  but  during  his   Planner. 

Penn.  St.  631,  as  farther  defining  the  v.  Lisoomb,  60  N.  T.  559,  difloassed  su- 

practioe.    And  see  Haskins  o.  Com.,  pra,  §  910,  note.    Infra,  §  996  6. 

supra,  §  909  a.  <  Supra,  §  910. 

1  R.  V.  Cutbosh,  L.  R.  2  Q.  B.  379 ;  <  Kenxtedj  v.  Howard,  ttf  supra.    See 

Fry,  in  re,  12  Wash.  L.  R.  388 ;  People  Jones  v.  Ward,  2  Meto.  (Kj.)  271.    In 

V.  Forbes,  22  Cal.  135.  Michigan  it  is  held  that  a  sentence  of 

'  Kite  V.  Com.,  11  Met.  581 ;  Brown  imprisonment  to  commence  after  ezpi- 

17.  Com.,  4  Rawle,  259.  ration  of  prior  sentence  cannot  be  sns- 

*  Ibid. ;  Mills  o.  Com.,  23  Penn.  St.  tained  in  the  absence   of  a   statute. 

631.   Bee  Opinions  of  Justices,  13  Gray,  Bloom's  case,  53  Mich.  597 ;  Lamphere's 

618.  case,  61  Mich.  105.    And  so  in  England 

<  Miller  o.  Allen,  11  Ind.  389  ;  Ken-  as  to  felonies.    R.  v.  Cutbush,  L.  R.  2 

nedy  v.  Howard,  74  Ind.  87 ;  Roberts,  Q.  B.  379. 

ex  parte,  9  Not.  44 ;  see  Mejers,  ex  ^  Bninding,  ez  parte,  47  Mo.  255. 

parte,  44  Mo.  279 ;  People  ez  rel.  Tweed  655 
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escape,  he  may  be  put  on  trial  for  the  second  felony ;  and  be  sen- 
tenced, on  conviction,  to  a  term  to  commence  at  the  expiration  of 
the  term  for  which  he  was  imprisoned.^  In  any  view,  the  imprison- 
ment is  not  imputed  until  it  actually  commences.' 

XII.   WHEN  SEVEBER  PUNISHMENT  IB  ASSIGNED  TO  SBOOND  OFFBNCB. 

§  934.  Statutes  are  in  force  in  several  States  providing  that  when 
a  party  is  convicted  of  a  second  offence  he  is  to*  be  subjected  to  an 
aggravated  penalty.  Such  statutes  are  not  in  conflict  with  the  con- 
stitutional provision  as  to  jeopardy.' 

§  985.  The  indictment  to  sustain  such  second  prosecution  must 
In  Buch  specially  aver  the  prior  conviction  or  convictions  ;*  and 
cases  prior  when  the  court  of  the  first  prosecution  is  one  of  oyer 
should  be  and  terminer,  or  general  jurisdiction,  an  allegation  of  the 
ayened.  ^^^^  ^£  general  jurisdiction  is  enough.*  When,  however, 
^^  the  conviction  is  alleged  to  have  taken  place  before  a  court  of 
special  and  limited  jurisdiction,  the  indictment  should  aver  such  facts 
as  would  show  that  the  justice  holding  such  court  had  jurisdiction,  as 
well  of  the  subject-matter  as  of  the  person  of  the  prisoner."*    And 

1  Haggertj  o.  People,  6  Lansing,  32.  Com.,  9  Grat.  938 ;  Lanie^ v.  Cleveland, 

When  a  prisoner  escapes  from  prison,  34  Ohio  St.  599 ;  People  v.  Carlton,  57 

and  is  retaken  after  his  term  expires,  Cal.  559  ;  State  v.  Freeman,  27  Vt.  523, 

it  is  not  necessarj  that  there  shonld  apparently  contra^  was  nnder  a  special 

be  a  new  award  of  ezecation.    He  may  statute.    In  New  York  it  is  nnneoes- 

be  retaken  and  confined  without  any  sary  to  aver,  in  the  second  indietment, 

additional  snggestion  on  behalf  of  the  the  prior  conviction.    Johnson  v.  Peo> 

State,  or  trial  of  the  question  of  his  pie,  65  Barb.  342;  55  N.  Y.  512;  but 

identity  and  escape.     Haggerty  o.  Peo-  see  Gibson  t;.  People,  5  Hun,  542.    In 

pie,  53  N.  Y.  76,  reversing  6  Lansing,  Louisiana  it  is  held  improper  to  srer 

ut  8up.    See  cases,  supra,  §  925  a.  the  previous  conviction ;    and  this  is 

'  Supra,  §  925.  consistent  with  the  position  ad?ooatfid 

*  Ingalls  v.  State,  4S  Wis.  647 ;  People  in  the  text  that  the  previous  oonvicti<m 

V.   Stanley,    47   Cal.   113 ;    People  v.  should  be  kept  out  of  the  case.    State 

Lewis,  64  Cal.  401 ;  Boyle,  in  re,  64  v.  Hudson,  32  La.  An.  1052. 

Cal.  163 ;  see  Com.  v.  Hughes,  133  Mass.  The  verdict  for  a  second  offence,  ifi 

496.    For    discussion  of  statutes,  see  order  to  sustain  the  cumulative  pan- 

Com.  V.  Morrow,  9  Phila.  583.  ishment,  must  aver  the  offence  to  be  i 

^  R.  V.  Page,  9  C.  &  P.  756 ;  R.  v.  second  offence.    Maguire  v.  SUte,  47 

Willis,  L.  R.  1  C.  C.  363 ;  R.  v.  Allen,  Md.  485. 

R.  &  R.  513 ;  Plumbly  t;.  Com.,  2  Met.  *  People  r.  Golden,  3  Park.  C.  R. 

(Mass.)  413 ;  Garvey  v.  Com.,  8  Gray,  330.    See  SUte  v,  Vobner,  6  Kans.  37i 

382 ;  Ranch  v.  Com.,  78  Penn.  St.  490 ;  «  Jewell,  J.,  People ».  Powers,  2Seld. 

Maguire  v.  State,  47  Md.  485  ;  Rand  v.  50,  citing  1  Chit.  C.  L.  138. 
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where  a  prior  ^^  conviction"  is  requisite  to  sustain  the  second  indict- 
ment, it  is  said  that  not  only  conviction,  but  the  sentence  imposed, 
shoold  be  averred,  as  conviction  in  its  full  sense,  and  within  the 
scope  of  the  statute,  is  not  complete  without  the  judgment  of  the 
court.*  Under  some  statutes  there  must  be  a  special  verdict  as  to 
the  former  conviction.' 

§  936.  To  sustain  the  averment  of  the  first  conviction  it  must 
appear  that  such  conviction  was  legal,'  and  in  a  court 
having  jurisdiction.^  conviction 

A  foreign  conviction  will  not  sustain  the  averment,  {l^^i.  ^ 
and  cannot  be  made  the  basis  of  an  aggravated  penalty.'  fonvicSon 

Under  local  statutes  the  former  conviction  need  not  insnffl- 
be  a  conviction  of  the  same  character  as  that  under  trial.' 

§987.  The  averment  of  prior  conviction  is  to  be  proved  ^^^^^^^^'^ 
by  the  record,^  sustained  by  proof  of  the  identity  of  the  proved  by 

.1.11  y         .It.       I*  record  and 

person  on  trial  with  the  one  descnbed  in  the  former  pro-  identifica- 

cedure,'  as  in  cases  of  pleas  of  former  conviction.  ^°' 

§  987  a.    The  prosecution  may  elect,  if  it  choose,  to  Prosecn- 

ignore  the  first  conviction,  and  proceed  exclusively  on  waive  first 

the  offence  under  trial,  as  if  it  stood  alone.'  *^^°^  *^  °°" 

§  938.    On  the  trial  of  cases  in  which  prior  convictions  are 

alleged,  is  the  prosecution  to  put  in  evidence,  as  part  of  p^ j^^  ^^^^ 

its  case,  such  prior  conviction  ?      To  do  so,  it  is  argued,  7!^^°  ^^* 

would  be  to  violate  the  established  principle  that  a  man's  lo  evidence 

character  and  his  previous  bad  acts  are  not  to  be  put  in  ^ue  i?^  ^ 

1  Smith  V.  Com.,  14  S.  k  R.  69 ;  but  Tattle  v.   Com.,   2  Gray,   502.      See 

see  contra^  Stevens  v.  People,  1   Hill  Johnson  v.  People,  65  Barb.  342;  55 

(N.  Y.)  261.  N.  Y.  512. 

As  to  averment  in  homicide  cases,  *  Sapra,  §  481 ;  R.  v.  Clark,  6  Cox 

see  Kane  v.  Com.,  109  Penn.  St.  541.  C.  C.  210 ;   Smith  v.  Com.,  14  S.  k  R. 

*  Rector  v.  Com.,  80  Ky.  468.  69 ;  Hines  v.  State,  26  Ga.  614. 

*  That  the  former  prooeediug  cannot  An  averment  of  prior  conviction  of 
be  overhauled  for  technical  errors,  see  C.  D.  and  D.  H.  may  be  sustained  by 
Kelly  9.  People,  115  111.  583.  proof  of  their  conviction  severally  at 

*  People  V.  Butler,  3  Cow.  347  ;  Rand  different  times  more  than  six  years 
t;.  Com.,  9  QrtX,  738.  See  State  v.  previously.  Dolan  i;.  State,  69  Me. 
Dolan,  69  Me.  573.  573.    When  there  is  a  variance  in  the 

B  People  V.  CsDsar,  1  Park.  C.  R.  345.    names  oral  evidence  of  identity  is  ad- 

<  People  V.  Raymond,  93  N.  Y.  38.       missible.    Ibid.    Supra,  §  481. 

T  R.  V.  WiUis,  L.  R.  1  C.  C.  363 ;        >  R.  i;.  Summers,  L.  R.  1.  C.  C.  182. 
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found  evidence  unless  at  his  own  instance,^  as  well  as  to  invade 

fendant.  another  well  settled  safeguard  of  justice,  that  the  defendant 
is  to  be  tried,  not  for  being  generallj  bad,  but  only  for 
the  one  particular  bad  act.  A  majority  of  the  English  judges  hanng 
held,  however,  in  1884,  that  it  was  admissible  for  the  crown  to  put 
the  prior  conviction  before  the  jury  as  part  of  its  evidence  in  chief;' 
an  act  of  parliament  was  passed  directing  that  the  prior  conviction 
should  not  be  committed  to  the  jury  until  they  had  found  the  de- 
fendant guilty  of  the  subsequent  charge,  unless  he  himself  puts  his 
character  in  evidence.'  In  several  of  the  American  States  similar 
restrictions  exist.  Where  they  do  not,  it  would  be  well  for  courts 
in  charging  juries  to  direct  them  to  scrupulously  avoid  considering 
the  conviction  in  the  prior  case  as  in  any  way  affecting  the  question 
of  guilt  in  the  case  on  trial.  It  should  also  be  remembered  that  it 
is  much  more  important  to  society  that  the  issues  of  guilt  should  be 
single,  than  that  in  any  one  particular  case  a  cumulative  sentence 
should  be  imposed.  On  the  other  hand,  as  it  is  necessary,  accord- 
ing to  the  prevailing  opinion,  that  the  former  conviction  should  be 
averred  in  the  indictment,  it  is  hard  to  see  how  it  can  be  kept  from 
the  jury.  The  indictment  goes  to  the  jury  as  part  of  the  record. 
And  not  only  must  it  thus  communicate  its  contents  to  the  jury,  but 
its  essential  allegations,  of  which  this  is  one,  must  be  sustained  by 
proof.  And  part  of  this  proof,  as  we  have  just  seen,  goes  to  the 
fact  of  identity  of  person,  on  which  the  jury  has  to  pass.^ 

1  See  Whart.  Crim.  Ev.  §§  59-61.  <<  Such  being  the  import  of  the  aver- 

'  R.  0.  Jones,  6  C.  &  P.  391.    See  ment,  and  the  nature  of  the  inqatij 

Johnson  v.  People,  65  Barb.  342 ;  55  before  the  Jnrj,  there  can  be  no  good 

N.  Y.  512 ;  Long  v.  State,  36  Tex.  6.  reason  for  adopting  the  mode  of  pro- 

Cf.  Wood  V.  People,  53  N.  Y.  511.     If  cedure  oontended  for  bj  the  appeUani; 

the  defendant  pleads  gniltj  to  the  In-  and  the    practice  in   England,    until 

diotment  the    averment  of  the  prior  changed  by  statute,  was,  as  it  is  here, 

oonviction  need  not  be  proved.    People  to  allow  the  prosecution  to  put  tbe 

V,  Delanj,  49  Cal.  394.  prior  oonviction  before  the  jurj  as  part 

*  R.  V.  Martin,  Law  Rep.  ICC.  of  its  evidence  in  chief,  and  before  the 
214 ;  R.  V.  Kej,  5  Cox  C.  C.  369  ;  2  accused  commenced  his  evidence  in  de- 
Den.  C.  C.  347.  fence.    R.  v.  Jones,  6  C.  &  P.  391." 

*  Supra,  §  937.  In  Maguire  v.  State,  To  same  effect,  see  Thomas's  ease,  23 
47  Md.  497,  it  is  said  hy  Alvey,  J. :«  Qrat.  912. 
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XIII.   DISFRANCHISEMENT. 

§  989.  By  the  Act  of  Congress  of  July  IT^  1862,  it  is  provided 
that  all  persons  guilty  of  engaging  in  rebellion  shall  be 
incapable  of  holding  oflSce.    It  has  been  ruled  that  as  a  a  prerequi- 
penalty  for  crime  it  is  within  the  power  of  Congress  to  '^^* 
impose  upon  a  convicted  person  disfranchisement  of  this  class.^  But 
to  attach  the  disqualification,  under  this  or  under  similar   State 
enactments,  there  must  be  a  conviction  in  due  course  of  law,'  and 
the  conviction  must  go  to  an  offence  to  which  the  penalty  of  dis- 
franchisement is  attached.'    Disfranchisement  is  not  a  cruel  and 
unusual  punishment.^ 

§  989  a.  A  conviction  for  felony  necessarily  works  a  forfeiture  of 
an  office  the  holding  of  which  is  incompatible  with  the  en- 
durance of  the  disgrace  and  of  the  punishment  imposed   forfeiture 
on  the  conviction.*  of  office. 

§  989  (•  At  common  law,  a  person  convicted  of  an  infamous 
offence  is.  incapacitated  as  a  witness.    What  is  ^^  infa- 
mous" under  the  federal  Constitution  has  been  discussed  capacity  as 
in  a  prior  section.*    As  will  be  seen  in  another  volume,  *  ^*''*^*' 
incapacitation  of  witnesses  by  infamy  is  now  generally  removed  by 
statute.' 

XIV.   JOINT  SENTENCES. 

§  940.  Where  two  or  more  persons  are  sentenced  jointly  to  pay 
a  fine,  each  may  be  fined  up  to  the  full  statutory  limit,   p^^fgi^. 
That  limit  is  not  that  a  certain  lumping  sum  is  to  be  paid   ment  of 

cacli  mav 

to  the  State  by  all  the  defendants  together ;  but  it  is  be  to  full 
that  each  wrongdoer  is  to  be  made  liable  to  pay  such   *™°^'*'' 
amount  in  full  for  his  own  particular  violation  of  the  law.*    The 
fact  that  he  is  joined  with  others  in  the  conviction  and  sentence 

1  Hnber  v.  Rilej,  63  Penn.  St.  112.  State  v,  Carson,  27  Ark.  470 ;  see  Bupra, 

'  See  The  Amy  Warwick,  2  Spr.  143 ;  §  521,  aa  to  xMirdona  in  such  cases. 

8.  C,  2  Black,  635 ;  U.  8.  v.  Watkinds,  <  Supra,  §  89. 

11  Rep.  560 ;  S.  C.  under  name  of  U.  S.  ^  Whart.  Cr.  Ey.  §  363. 

r.  Wadkins,  7  Sawyer,  85.  *  It  is  otherwise  in  actions  civil  or 

•  State  v.  Lynch,  5  Grim.  Law  Mag.  quasi  civil,  when  the  object  is  to  obtain 
379  ;  see  Wilson  v.  State,  28  Ind.  393.  redress  for  a  private  person.    See  Boa- 

^  Huber  v.  Riley,  53  Penn.  St.  112.       telle  v.  Nourse,  4  Mass.  431. 

*  See  Com.  v.  Fugate,  2  Leigh,  725 ; 
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does  not  lessen  his  liability.^    The  same  rule  applies  to  the  distri- 
bution of  imprisonment.     Each'  defendant  is  to  be  singly 

fieverai?^'     Sentenced  according  to  his  personal  deserts,  and,  if  neces- 
sarj)  to  the  full  limit  of  the  law.'    When,  however,  the 

verdict,  under  statute,  is  for  a  gross  sum  by  way  of  full  satisfaction, 

it  is  error  to  impose  the  whole  fine  separately  on  each  defendant.' 
The  subject  of  costs  has  been  already  discussed.' 

XV.  BINDINGS  TO  KEEP  TBE  PEACE. 

§  941.  There  are  cases  when,  in  addition  to,  or  as  an  alternate 
Defendant  ^0^9  ^^^  ^^^^  imprisonment,  the  court  will  hold  over  the 
dict'mar  defendant  in  bonds  to  keep  the  peace,*  or  to  abate  or 
be  bound      discontinue  the  offence  for  which  he  was  tried.'    And 

over  to 

keep  the  this  holds  good  even  after  acquittals,  whenever  the  judge 
^^^^^'  trying  the  case  has  su£Bcient  reason,  from  the  evidence 

before  him,  to  judge  such  course  necessary  to  prevent  a  violation  of 
public  peace  and  law.  This  power  is  inherent  in  all  justices  of  the 
peace.  But  unless  necessary  to  protect  the  public  from  notorioos 
crime,  the  court,  after  acquittal,  will  not  direct  the  defendant  to  be 
detained  until  articles  of  peace  against  him  are  prepared.^ 

XVI.  CONSIDERATIONS  IN  ADJUSTINO  SBNTENOB. 

§  942.  The  polity  of  England  and  of  the  United  States  commits 

largely  to  the  court  the  practical  determination  of  the 

haveusn-      grade  of  punishment.'    In  England,  and  in  several  of 

dilJrctton.     ®^^  States,  until  a  very  recent  period,  the  court,  in  mis- 

A  Snpra,  §  314;  2  Hawk.  P.  C.  635;  State,  3  Pike,  431.  Aa  to  Joinder  of  de- 

R.  V.  Atkinson,  2  Ld.  Raj.  1248 ;  11  fendants,  see  supra,  §  301. 
Mod.    80 ;    Com.    v.    Tower,    8    Met.        •  Fljnn  v.  State,  8  Tex.  Ap.  398 ; 

(Mass.)  527 ;  Com.  v.  Raj,  1  Va.  Cas.  oyerrnling  Bennett  p.  State,  30  Tex. 

262;    Com.   v.  Harris,   7  Grat.   600;  623. 
Caldwell  v.  Com.  7  Dana,  229  ;  Stater.        «  Snpra,  §§  314-5. 
Smith,  1  Nott  &  McC.  13;  McLeod  v.        •  O'Connell  r.  R.,  11  a.  &  F.155; 

State,  35  Ala.  395;  State  v.  Gaj,  10  Dann  v.  R.,  12  Q.B.  1031.  See  Rates  r. 

Mo.  440 ;   SUte  r.  Hopkins,  7  Blaokf.  State,  2  Humph.  496.    Supra,  §  80. 
494 ;  Waltzer  v.  State,  3  Wis.  785.  *  See  Whart.  Cr.  Law,  9th  ed.  §{  97, 

>  Supra,  §  314;   2  East  P.  C.  740;  1426,  1498  A. 
R.  V.  King,  1  Salk.  182 ;  U.  S.  r.  Bab-        ^  R.  v.  Holt,  7  C.  &  P.  518.    Soprs, 

son,  1  Ware,  450 ;  State  v.  Hunter,  33  §  80. 

Iowa,  361 ;  State  v.  Smith,  1  N.  &  McC.        *  That  the  court  maj  take  testimooj 

13 ;  SUte  v.  Berrj,  21  Mo.  504  ;  Stur-  on  this  point  see  Dick  r.  Sute,  3  Ohio 

geon  V.  Graj,  96  Ind.  166 ;  Calico  v.  St.  89.    On  the  question  of  character, 
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demeanors,  was  left  without  any  limit  as  to  the  term  of  imprison- 
ment to  be  imposed,  provided  that  a  maximum,  in  some  cases 
of  seven  years,  in  others  of  ten  years,  should  not  be  exceeded. 
Even  now  we  find  frequently  such  limitations  as  these :  imprison- 
ment from  "  two  to  fifteen  years,'*  or  from  *♦  two  to  ten,"  or  "  one 
to  seven  years."  In  such  cases  the  question  of  determining  what 
penalty  is  to  be  assigned  to  a  particular  offence  rests  mainly  on  the 
discretion  of  the  court. ^  It  becomes  important,  therefore,  to  con- 
sider on  what  principles  this  discretion  is  to  be  exercised.  What 
object  is  the  judge  to  have  before  him  in  adjusting  punishment  to 

-tm  well  88  on  that  of  the  grade  of  the  (2.)  Bj  the  seoond  view  the  statute 
icrime,  aflldayita  maj  be  received  in  declares  a  particular  offence  to  be  pun- 
mitigation  or  aggravation.  Infra,  isbable,  but  leaves  the  punishment 
§  945.  abeolutelj  to  the   discretion   of   the 

As  to  recommendation  to  meroj,  see  Judge.    But  this  theorj,  in  not  impoe- 

supra,  §  757.  ing  at  least  a  maximum  of  punishment, 

Three  theories  have  been  propounded  leaves  too  much  to  the  caprice  of  the 

as  to  the  discretion  of  the  Judge  in  Judge. 

criminal    prosecutions.      See    Berner,  (3.)  The  offence  is  defined  by  slat- 

§  124.  nte,  and  the  discretion  of  the  Judge  is 

(1.)  By  the  first  his  duties  are  to  be  allowed  to  work  within  a  specified  mar- 
prescribed  in  every  respect  by  statute,  gin  of  punishment.  This  is  a  system 
Statute  is  to  define  the  offence  ;  statute  now  almost  universally  prevalent  in 
is  arbitrarily  to  specify  the  punishmen  t .  the  United  States . 
It  is  obvious  that  this  theory  is  both  Whether  a  minimum  as  well  as  a 
despotic  and  illogical.  Cases,  nomi-  maximum  should  be  attached  has  been 
nally  of  the  same  offence,  as  defined  in  much  discussed.  Berner,  §  124,  argues 
the  statute  book,  «.  g,,  larceny,  are  so  that  to  leave  the  limits  open  is  an  ab- 
various  that  it  would  be  gross  injustice  dication  of  duty  by  the  legislature, 
to  apply  to  each  the  same  uniform  pen-  and  leads  to  despotic  and  wayward 
alty.  Hence  there  is  no  code  which  caprice  on  the  part  of  the  Judge.  Rossi 
does  not  leave  a  margin,  as  to  the  term  (Traits,  vol.  ii.  405)  says :  '*  La  loi 
of  punishment,  within  which  the  dis-  perdrait  une  grande  partie  de  son  in- 
cretion  of  the  Judge  may  range.  Nor,  fiuence  preventive  sur  Tesprit  des 
so  far  as  concerns  the  definition  of  an  citoyens.  La  Jurisprudence  des  tribu- 
offence,  is  It  possible  for  the  theory  naux  serait  incertaine,  variable :  elle 
here  contested  to  be  logically  executed,  ne  tarderait  pas  k  offrir  des  disparates 
A  statute,  for  instance,  makes  **  burg-  choquantes.  Le  Juge  aurait  un  moyen 
lary"  indictable.  But  what  is  burg-  trop  facile  de  c^der,  sans  trop  aven- 
laryf  This  has  to  be  determined  by  tur€  sa  responsabilit^  morale,  h  la 
the  courts.  Even  if  the  definition  is  pri^re,  a  Tintrigue,  aux  seductions  de 
given  by  statute,  the  points  of  discrim-  toute  espdoe.** 

ination,  in  accordance  with  the  well-  >  Supra,  §§  314-5.  See  cases  in  prior 
known  logical  rule,  increase  with  the  notes  to  this  section.  People  v.  War- 
minuteness  of  the  specification.  den,  66  N.  Y.  342. 
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crime?    What  public  exigencies  has  he  to  satisfy?     In  answering 
these  inquiries  we  are  met  bj  several  conflicting  theories. 

§  943.  It  has  been  shown  elsewhere,^  that  the  primary  object  of 
Primary  punishment  is  the  execution  of  retributory  justice ;  and 
object  re-  that  unless  such  justice  be  shown  in  a  sentence,  it  is  cal« 
but  exam-  culated  neither  to  deter  others  from  crime  nor  to  reform 
Form^toi^  the  sentenced  criminal.  At  the  same  time,  as  is  there 
Incidental,  noticed,  example  and  reform,  as  well  as  retribution,  are 
to  be  kept  in  view  in  adjusting  a  sentence.  On  these  points  the  fol- 
lowing observations  may  be  made : — 

1.  Example.  An  excesflve  punishment,  so  far  from  being  an  ex- 
ample, as  sometimes  judges  conceive  it  to  be,  operates  in  the  con- 
trary direction  ;  first,  because  the  public  mind  revolts  at  the  undue 
severity,  and  an  angry  contempt  of  justice  is  thereby  engendered ; 
and,  secondly,  because  excessive  punishments  are  apt  to  be  revoked 
by  the  executive,  and  there  is  the  feeling  about  them,  *^  This  cannot 
last."     Even  supposing  certain  crimes  are  so  prevalent,  that  at  the 
first  glance  it  would  seem  politic  to  signalize  convictions  by  extreme 
and  conspicuous  penalties,  it  must  be  remembered,  in  addition  to  the 
considerations  already  given,  that  the  public  mind  soon  adapts  itself 
to  a  harder  grade  of  punishment,  and  that  the  immediate  effect  is  to 
require  increased  punishment  for  all  crimes,  not  simply  an  excep- 
tional punishment  for  the  particular  crime  complained  of.     Aside 
from  this,  there  is  a  sense  of  unfairness  about  punishment  so  in- 
flicted that  defeats  the  very  end  it  is  claimed  to  promote.     Men  will 
not  be  prevented  from  committing  crime  by  seeing  punishment 
inflicted  merely  to  work  such  prevention.     If  the  person  punished 
is  guilty,  and  is  punished  because  he  is  guilty,  this  acts  as  a  deter- 
rent.    But  if  he  is  innocent,  and  is  punished,  without  his  consent, 
in  order  to  produce  a  docile  and  law-loving  temper  in  himself  and 
others,  the   effect  is  far  from  being  reached.     Such  an  outrage 
inflicted  on  him,  so  far  from  making  him  docile  and  law-loving,  iriD 
be  likely  to  breed  in  him  a  determination  to  resist,  to  elude,  and,  if 
possible,  to  trample  upon,  the  sovereign  from  whom  the  outrage 
proceeds ;  and  the  temper  thus  generated  in  him  will  be  generated 
in  those  who  are  witnesses  of  the  wrong  done  him.     Such,  in  fact, 
has  been  the  case  where  this  system  has  been  carried  out.    At  no 

1  Whart.  Crim.  Law,  9tli  ed.  §§  1  e<  $eq.    Hawkins  v.  People,  106  111.  628. 
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times  have  crimes  been  more  rife,  and  schemes  to  defy  or  elude  the 
law  more  rampant,  than  in  those  in  which  punishments  for  the  sake 
of  example  were  made  most  conspicuous  and  horrible.  Nor  is  this 
all.  •  To  assign  this  power  to  the  sovereign  is  to  invest  him  with 
absolutism.  If  the  object  is  merely  to  deter  others  by  a  fearful 
spectacle  of  torture  or  death,  then  innocent  as  well  as  guilty  may 
be  seized  upon  as  the  victims  by  whom  the  spectacle  is  to  be  ex- 
hibited ;  and  the  pain  inflicted  will  be  measured,  not  by  its  relation 
to  the  alleged  offence,  but  by  the  effect  it  is  likely  to  produce  on  the 
public  mind.  When  there  is  no  logical  relation  between  wrong  and 
punishment,  justice  will  be  a  matter  of  mere  arbitrary,  sensational  dis- 
play. The  object  will  be  to  inflict  a  conspicuous  and  horrible  penalty 
arbitrarily,  and  thus  to  terrify  into  submission.  But  this  can  only 
be  sustained  by  the  ascription  to  the  sovereign  of  absolute  power. 

2.  Reform.  The  object  of  reform  is  to  arouse,  by  moral  and 
religious  influences,  the  torpid  moral  sense  of  the  convict,  and  to 
form  in  hip  habits  of  honesty,  self-control,  and  obedience  to  the 
law ;  and  so  far  it  is  an  important  auxiliary  in  penal  discipline. 
But  reform  should  not  be  carried  to  such  a  degree  as  to  diminish 
the  necessary  painfulness  of  punishment,  since  a  punishment  which 
does  not  inflict  pain  in  some  degree  proportionate  to  the  crime  com- 
mitted, so  far  from  reforming  the  criminal,  will  lead  him  to  regard 
the  wrong  done  by  him  as  a  light  thing,  so  viewed  by  the  public, 
and  tend  rather  to  encourage  than  to  check  him  in  a  lawless  career. 
And  independent  of  this  moral  mischief,  a  home  in  which  board, 
lodging,  and  education  are  given  without  expense,  will,  to  the  idle 
and  destitute,  be  a  refuge  rather  to  be  sought  than  shunned.  To 
invest,  also,  the  sovereign  with  the  power  of  compulsory  reforma- 
tion, irrespective  of  conviction  of  crime,  requires  the  cession  to  him 
of  despotic  prerogatives.  If  susceptibility  to  reformation  is  the 
condition  of  penal  discipline,  there  is  no  one  on  whom  penal  disci- 
pline may  not  be  inflicted,  as  there  is  no  one  who  may  not  be  more 
or  less  reformed.  Not  only  would  this  make  the  sovereign  the 
master  of  the  persons  of  all  his  subjects,  but  he  would  be  relieved 
from  fixed  restrictions  as  to  the  nature  of  the  punishment  to  be  im- 
posed, since  the  only  question  in  such  cases  would  be,  ^^  What  kind 
of  punishment  would  work  reformation  in  a  person  of  this  par- 
ticular type?''  And,  once  more,  no  obdurate  and  irreclaimable 
criminal  could,  on  this  view,  be  punished,  for  the  reason  that  no 

668 


§  945.]  PLBADINa  AND  PBACTICB.  [OHAP.  ZDL 

such  criminal  could  be  refonned.  Reformation,  therefore,  if  it  be 
adopted  as  the  sole  ground  and  object  of  punishment,  would  confer 
an  entire  immunitj  from  restraint  or  punishment  on  the  desperate 
and  incorrigible  criminal,  while  oyer  all  others  it  would  establish 
the  surveillance  of  despotism. 

3.  Retribution.  This,  so  far  as  concerns  public  justice,  is  the 
primary  object  of  punishment.  When,  however,  an  individual,  as 
well  as  the  body  politic,  is  aggrieved,  then  it  is  proper,  in  cases 
of  pecuniary  loss,  that  there  should  be  a  pecuniary  satisfaction 
ordered  to  the  party  injured.  When  the  oiTence  is  one  which  assails 
the  honor  of  an  individual  (as  in  cases  of  libel),  it  is  the  prac- 
tice in  some  jurisdictions  to  require  of  the  convict  an  apology,  and 
withdrawal  of  the  charge.  And,  incidentally,  in  the  application  of 
retribution,  prevention  and  reformation  should  be  subserved.^ 

§  944.  In  adjusting  sentence,  therefore,  under  our  American  sys- 
tem, which  allows  so  wide  a  discretion  to  the  court,  not  only  the 
simplest  but  the  wisest  course  for  the  court  is  to  adapt  the  duration 
of  imprisonment  to  the  defendant's  guilt,  keeping  at  the  same  time 
in  view,  as  forming  part  of  the  elements  of  this  guilt,  his  character, 
of  which  susceptibility  to  reformatory  influences  is  an  ingredient.' 
By  so  doing,  if  guilt  be  estimated  according  to  its  inveterateness  and 
heinousness,  and  its  sentence  moulded  accordingly,  the  objects  of 
the  preventive  and  reformatory  systems  will  be  best  promoted.  And 
if  such  a  policy  be  firmly  executed,  the  advantages  of  what  has 
been  called  the  exemplary  theory  will  be  best  brought  out.  The 
criminal  himself  will  receive  the  punishment  which  in  justice  belongs 
to  his  crime.  And  the  example  of  such  punishment,  based,  not  on 
any  capricious  or  speculative  schemes,  but  on  the  plain  principle 
that  crime  is  punished  because  it  is  crime,  will  act  as  a  deterrent  just 
in  proportion  as  it»is  justly  imposed  and  firmly  executed. 

§  945.  Although,  when  the  punishment  is  to  be  assessed  by  the 

juvj,  it  is  improper,  in  order  to  keep  the  issue  single,  to 

may  be  re-    receive  evidence  of  other  ofiences  than  that  charged  in 

to^defend-     ^^^  indictment,  or  part  of  a  system  of  which  such  offence 

*cter  ^^^^^    ^®  part,*  it  is  otherwise  when,  after  a  verdict  of  guilty, 

the  court  is  called  upon  to  sentence.    In  such  case  the 

1  See,  for  a  fall  discossioD,  Whart.        <  See  Whart.   Crim.   Law,  9th  ed. 
Crim.  Law,  9th  ed.  §§  1  et  aeq.,  and  see,     §§  12,  13. 
also,  15  Am.  Law  Rev.  127.  •  See* Whart.  Crim.  Bv.  §§  23  ef  fe;. 
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court  may,  of  its  own  motion,  take  notice  of  a  prior  conviction  of 
the  defendant  on  its  own  records,  or  will  hear  proof  of  his  character 
and  antecedents,  either  to  aggravate  or  eztenaate  his  guilt.^  The 
proof  in  the  latter  relation  is  taken  usually  by  affidavits.'  Such  evi- 
dence, however,  is  only  receivable  in  matters  as  to  which  the  court 
has  discretion.' 

XVII.   EX  POST  FACTO  PUNISHMENT. 

§  946.  In  other  volumes  is  considered  the  question  how  far  ex 
post  facto  legislation  is  constitutional  in  respect  to  crime,' 
and  it  is  there  shown  that  a  statute  imposing  an  increase   consutu- 
of  punishment  does  not  apply  to  crimes  comimitted  before  ^^°^^' 
its  passage.     It  is  otherwise  in   respect  to  statutes  lessening  the 
penalty,  which  may  be  applied  to  prior  offences.'    What  are  to  be 
considered  lesser  penalties  is  elsewhere  discussed.' 

,    1  R.  v.  Templeman,  1  Salk.  55 ;  R.  v.  davits  to  be  read  in  mitigation.     Affl- 

Wilson,  4  T.  R.  487 ;  R.  v.  Morgan,  11  davits  in  aggravation  are  not  allowed 

East,  457 ;  R.  v.  Mahon,  4  A.  &  B.  475 ;  in  felonies,  although  the  record  has 

R.  V,  Dignani,  7  A.  &  E.  593  ;  R.  v.  been  removed  into  the  Coart  of  Queen's 

Gregory,  1  C.  &  K.  228  ;  Com.  v.  Hor-  Bench  bj  certiorari.     R.  v.  Ellis,  6  B.  & 

ton,  9  Pick.  206  ;  People  v.  Cochran,  2  C.  145  ;  3  Burn's  Justioe,  29th  ed.  933. 

Johns.  73 ;  Dick  v.  State,  3  Ohio  St.  89 ;  Where  a  prisoner  pleaded  guiltj  at  the 

Bobbins  v.  State,  20  Ala.  36 ;  Sarah  v.  Central  Criminal   Court  to  a  misde- 

State,  18  Ark.  114;  People  v.  Jefferson,  meaner,  and  affidavits  were  filed  both 

52  Cal.  453.  in    mitigation    and    aggravation,   the 

The  common  law  rule  that  such  evi-  Judges  refused  to  hear  the  speeches  of 

dence  cannot  be  received  in  oases  of  counsel  on  either  side,  but  formed  their 

felonj  applies  onlj  to  such  felonies  as  Judgment  of  the  case  hy  reading  the 

are  capital.    See  R.  v.  Ellis,  6  B.  &  C.  affidavits.     R*  v.  Gregory,  1  C.  &  K. 

145.  228 ;  but  it  is  usual  to  hear  counsel  in 

'  Rosooe's  Crim.  Bv.  §  222.  mitigation.    See  also  the  same  case  as 

^  R.  V.  Ellis,  6  B.  &  C.  145 ;  Burn's  to  removiiig  from  the  files  of  the  court 
Just.  29th  ed.  §  933.  In  Ingraham  v,  affidavits  in  mitigation  containing  scan- 
State,  39  Ala.  247,  and  Skains  v.  State,  dalous  and  irrelevant  matter,  such  be- 
21  Ala.  218,  it  was  held  that  the  court  ing  a  contempt  of  court ;  and  also  as  to 
would  not  hear  proof  of  utterly  distinct  allowing  the  opposite  party  to  deny  by 
offences.  counter- affidavits  the  affidavits  filed  in 

The  English  practice  is  thus  stated  mitigation."    See  supra,  §  416. 
tn  Rosooe's  Crim.  £v.  pp.  222^23 :—  «  Whart.  Crim.  Law,  §  31 ;  Whart. 

"  Where  the  defendant  has  been  con-  Com.  Am.  Law,  §  473. 
vioted  of  a  misdemeanor  in  the  Queen's        'Com.  v,  Wyman,   12  Cush.   237; 

Bench,  the  prosecutor,  upon  the  motion  Veal  v.  State,  8  Tex.  Ap.  474 ;  Peres  o. 

for  Judgment,  may  produce  affidavits  to  State,  Ibid.  610. 
be  read-  in  aggravation  of  the  offence,        *  Whart.  Crim.  Law,  §  30. 
and  the  defence  may  also  produce  affi- 
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XViri.  BENEFIT  OP  CLERGY. 

§  946  a.  By  the  old  English  common  law,  persons  who  were  in 
clerk's  orders,  and  afterwards  all  persons  whatsoever, 
ab^ished.  ^^^^  entitled  to  be  relieved  from  capital  punishment,  un- 
less otherwise  ordered  by  statute,  on  being  burned  in  the 
hand.  The  object  was  to  mitigate  the  ferocity  of  the  then  penal 
system  by  which  to  all  felonies  death  was  assigned.  With  the  sab- 
sequent  reduction  and  amelioration  of  punishments  the  reason 
ceased ;  and  benefit  of  clergy  by  act  of  Parliament  ceased  to  exist 
in  1828.  In  this  country,  although  in  some  States  recognized  as 
part  of  the  common  law,^  it  has  been  now  universally  abolished  either 
by  express  enactment  or  by  implication. 

1  It  was  abolished  in  federal  prooesB  372.    That  benefit  of  clergy  was  Teoog- 

in  1790.    U.  S.  V.  Ballard,  3  McLean,  nized  in  Eentackjr  until  abolifihed  bf 

469.    As  to  State  courts,  see  State  v.  statute  in  1847,  see  Shaler'a  Kentuekj, 

Carroll,  2  Ired.  257 ;  State  v.  Gray,  1  407. 
Murph.  147 ;  State  v.  SntoliiTe,  4  Strobh. 
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CHAPTER  XX. 

CONTEMPT. 


I.  When  thb  only  Mbthod  of 
suppbession  is  bt  summabt 
Commitment. 

In  such  cases  attachment  may 
Issne,  §  948. 

Attachments  may  fssne  to  en- 
force process,  §  049. 

And  so  as  a  penalty  on  disobe- 
dience, §  950. 

And  BO  on  physical  interference 
with  parties,  §  951. 

And  so  on  publication  of  pro- 
ceedings ordered  not  to  be 
published,  §  952. 

And  so  as  to  misconduct  of  offi- 
cers of  court,  §  958. 
^And  so  as  to  obstruction  to  trial, 
§954. 

And  so  as  to  disorder  in  presence 
of  court,  §  955. 

And  90  as  to  misconduct  of  or 
tampering      with     jurymeiv, 
§056. 
n.  Wbtbn   thb  Contempt   can  bb 

SUPPBB88BD  0THEBWI8B  THAN 
BT  COMMITMBMT. 

Criticisms  on  cases  before  court 
d^nstitute  contempt,  §  957. 

And  so  as  to  other  publications 
interfering  with  due  course  of 
Justice,  §  958. 

But  summary  commitment  only 
to  be  used  when  necessary, 
§959. 

In  cases  9f  this  class  an  ordi- 
nary prosecution  is  the  better 
course,  §  960. 

Danger  of  depositing  such  iK>wer 
in  courts,  §  961. 


III.  Bt    whom    such   Commitmbnts 

MAT  be  ISBl^D. 

Superior  Courts  have  power  to 
issue  common-law  commit- 
ments, §  962. 

Other  courts  are  limited  to  con- 
tempt in  their  presence ;  prac- 
tice as  to  commissioners  and 
notaries,  §  968. 

So  as  to  legislatures,  §  964. 

IV.  Indiotabilitt  of    Contempts  : 

Embbaoebt. 
Interference  with  public  Justice 

Indictable,  §  965. 
So  with  embracery,  or  improper 

interference  with  Jury,  §  966. 
V.  Pbactice. 

In  cases  in  face  of  court  rule  may 

be  made  instantly  returnable, 

§967. 
Otherwise  as  to  contempts  not  in 

face  of  court,  §  968. 
Hearing   may  be   inquisitorial, 

§969. 
VI.  Punishment. 

Court  may  fine  and  imprison, 

§970. 
Commitment  must  be  for  fixed 

period,  §  971. 
Fine  goes  to  State,  §  972. 
Vn.  Conviction  no  Bab  to  otheb 

Pboceedinos. 
Contempt  not  barred  by  other 

procedure,  and  the  converse, 

§973. 
vill.  Appeal,  Kbbob,  and  Pabdon. 
When   on    record,    proceeding's 

may  be  revised  in  error,  §  974. 
Pardon  does  not  usually  release, 

§975. 


§  947.  Contempt  is  such  disrespect  or  disobedience  to  a  court 
or  legislature  as  interferes  with  the  due  administration  of  law.^ 


1  See  Field,  Fed.  Courts,  436. 
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§  950.] 


PLBADIKG  AKD  PRAOTICB. 


[chap.  XX. 


So  far  as  concerns  our  first  inquirj,  contempts  may  be  divided  as 
follows: — 

I.  When  thb  only  method  of  suppression  is  by  summary 

COMMITMENT. 

II.  When  there  are  other  methods  of  suppression. 


I.   when  TfiE  ONLY   METHOD  OF  SUPPRESSION  IS   BY   SUMMARY 

COMMITMENT. 

Id  snch  k  94g.  In  such  cases  there  is  no  question  that  an  attach- 

case  at-  •  #•     ^ 

tachment      ment,  on  due  cause  shown,  may  issue,  and  the  defend- 
mayi68U6.     ant  be  committed. 


§  949.  If  process  be  impeded,  no  case  can  be  tried.  Hence  it 
is  a  contempt,  punishable  bj  summary  commitment,  to 
interfere  with  process  ;^  to  disobey  rules  or  orders,  obe- 


Attach- 
ment 

euforce  dience  to  which  is  essential  to  the  progress  of  the  case ;' 
process.  ^  abuse  process  ;•  to  rescue  a  prisoner  under  process  ;* 
and  to  serve  a  writ  (the  offender  being  the  sherifT)  improperly,  or 
to  refuse  to  serve  it  at  all,  or  to  make  a  false  return.' 

§  950.  The  same  remedy  is  applicable  to  disobedience  to  an  in- 
And  80  as  ju^<^^^<>^9  because  unless  attachment  and  commitment  in 
a  penalty      gueh  case  be  granted,  irreparable  injury  might  ensue ;' 

beying 
.process. 


to  disobedience  to  an  order  of  court  for  summary  pay- 
ment, which  payment  cannot  be  otherwise  enforced;' 
and  to  disobedience  to  an  order  for  specific  conveyance.* 


1  Danieirs  Chancerj  Prao.  (1871) 
387,  note,  411-427,  936;  Price  v. 
Hutchison,  L.  R.  9  Eq.  534 ;  Buck  v. 
Back,  60  111.  115 ;  People  v.  Bradley, 
60  111.  390 ;  SUte  v.  Sparks,  27  Tex. 
627. 

«  Danieirs  Ch.  Prac.  (1871)  937 ; 
Day's     Com.    Law    Pr.    (1872)   313; 

;Archbold'B  Q.  B.  Practice  (12th  ed.), 

'l7ll. 

*  ArcUbold's  C^.  B.  Prac.  tit  fupra, 
1715. 

*  Archbold's  (^.  B.  Prao.  ut  nipraf 
1710. 


B  Archbold's  (^,  B.  Prao.  «/  n^pro, 
1710;  State  v.  Tipton,  1  Black.  166; 
People  V.  Marsh,  2  Cow.  493 ;  Sammers, 
ex  parte,  5  Ired.  149 ;  Pitman  o.  Clarke, 
1  MoMullen,  316. 

<  2  Wait's  Prao.  (1873)  108,  112; 
Day's  Common  Law  Prao.  (1872)  327; 
Daniell's  Ch.  Prac.  (1871)  1533  ;  Peo- 
ple V,  Compton,  1  Daer,  512 ;  Wood- 
woKh  V.  Rogers,  3  Wood.  &  M.  135 ; 
Potter  v.  Muller,  1  Bond.  601 ;  Rogers 
Man.  Co.  v.  Rogers,  38  Conn.  121; 
Mead  v.  Norris,  21  Wis.  310. 
•  T  2  Wait's  Prao.  (1873)  249 ;  Ford 


'  Daniell's  (7h.  Prac.  ut  aupra;  so  as  to  alimony,  Bissell,  in  re,  40  Midi.  63. 
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§  951.  It  is  also  a  contempt  summarily  punishable  to  prevent  a 
party  from  bringing  suit,  because  in  such  case  it  would 
beg  the  question  to  turn  the  plaintiff  back  to  a  common-   physical  in- 
law  suit  for  redress  ;^  and  to  carry  off  a  ward  in  chancery, .  wUhpartiea 
attachment  being  the  only  mode  of  enforcing  obedience.'  JS^m 
It  has  also  been  held  to  be  a  contempt  to  resist  the  action 
of  the  receivers  of  a  railroad  corporation,  such  receivers  being  duly 
appointed  by  the  court.* 

§  952.  It  is  a   contempt,  also,  to  publish  testimony  And  so  on 
which  the  court  has  ordered  not  to  be  published,  when   publication 
the  injury  cannot  be  otherwise  redressed.*  d^T^***  ' 

§  958.  An  officer  of  the  court  may  so  conduct  himself  during  the 
trial  of  a  cause,  as  to  inflict,  if  not  stopped,  irreparable   ^^^  ^^  ^ 
injury ;  and  in  such  case  attachment  for  contempt  is  the   tomiscon. 
proper,  because  the  only,  remedy.     This  rule  is  applied  officers  of 
to  all  misbehavior,  in  the  presence  of  the  court,  of  attor-    ^^^^' 
neys  or  other  officers  of  the  court.^    And  it  has  been  justly  extended 
(not  only  because  such  misconduct,  consistently  with  prompt  jus- 
tice, cannot  be  otherwise  properly  corrected,  but  because  such  offi- 

V.  Ford,  10  Abb.  Pr.  N.  S.  (N.  T.)  74 ;  Otherwise,  if  the  case  be  still  pending. 

41  How.  Pr.  169  ;  Remlej  v.  De  Wall,  Woollej,  in  re,  ut  n^tra.    As  an  eztra- 

41  Ga.  466  ;    see  Fischer  v.  Raub,  56  ordinary  instance  of  exercise  of  this 

How.  Pr.  218.  power,  see  proceedings  in  Tweed's  case, 

X  Jones,  ez  parte,  13  Ves.  237  ;  Lit-  supra,  §  605  ;  20  Cent.  L.  J.  23.    That 

tier  r.  Thomson,  2  Bear.  129.  See  Whit-  it  is  a  contempt  to  charge  a  Jndge  with 

tern  V.  State,  36  Ind.  196.  prejudice  in  deciding  amotion  for  a  new 

>  Welleslej,  in  re,  2  Rus.  &  M.  639.  trial,  see  Harrison  v.  SUte,  35  Ark.  458 ; 

*  Doolittle,  in  re,  23  Fed.  Rep.  550 ;  but  aliter  on  motion  for  change  of  venue. 
U.  S.  V.  Kane,  6  Cr.  L.  Mag.  530 ;  Hig-  Curtis,  ez  parte,  3  Minn.  274. 

gins,  in  re,  27  Fed.  Rep.  443.  It  was  ruled  in  Robinson,  ez  parte, 

«  R.  V.  Clement,  4  B.  &  Aid.  218.  19  Wall.  805,  that  the  power  to  disbar 

*  Archbold's  Q.  B.  Pract.  ut  supra,  an  attorney  is  possessed  by  all  courts 
1710 ;  Pitman's  case,  1  Curtis,  186 ;  which  have  authority  to  admit  attor- 
Robinson,  ez  parte,  19  Wall.  505 ;  neys  to  practice.  But  the  power  can 
Woolley,  in  re,  11  Bush,  95.  As  illus-  only  be  ezercised  when  there  has  been 
trating  the  necessity  of  this  check,  see  such  conduct  on  the  part  of  the.  party 
supra,  §§  561  et  seq.  Resignation  of  complained  of  as  shows  him  to  be  unfit 
oflicer  does  not  divest  power.  The  to  be  a  member  of  the  profession  ;  and 
Laurens,  1  Abbott  U.  S.  302.  But  a  before  Judgment  disbarring  him  can  be 
publication  by  an  attorney,  after  a  rendered,  he  should  have  notice  of  the 
case  is  ended,  reflecting  on  the  cour^,  grounds  of  complaint  against  him  and 
will  not  be  punished  as  a  contempt,  opportunity  of  defence. 

State   V,    Anderson,    40    Iowa,    207. 
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§  954.]  PLBADINa   AND  PBACTICB.  [CHAP.  ZX. 

oers  are  the  court's  confidential  servants,  trusted  by^  third  parties 
as  ite  representatives)  to  malpractice  of  attorneys,  as  in  withholding 
papers  or  money  from  clients,'  and  to  clerks,  masters,  and  referees, 
for  any  improper  conduct  or  disobedience  to  the  court.' 

§  954.  If  obstruction  to  the  rendering  of  testimony  can  only  be 

punished  by  indictment,  then  even  air  indictment  for  such 
to  obstrac-  misconduct  could,  by  continuance  of  the  misconduct,  be 
tiiai.^         defeated,  and  no  redress  could  be  obtained.     Hence,  it 

is  a  contempt,  punishable  by  commitment,  for  a  witness 
not  to  attend  when  subpoenaed,  or  when  under  recognizance  to 
attend  ;^  for  a  witness,  when  attending,  to  refuse  to  be  sworn  ;^  for 
a  witness,  when  sworn,  to  refuse  to  answer  ;*  for  a  third  party  to 
induce  another  to  tal^e  a  false  oath  f  for  a  third  party  to  endeavor 
to  keep  a  witness  from  testifying,'  supposing  such  witness  to  have 
been  subpoenaed ;'  for  a  witness,  when  ordered  to  leave  the  court 
during  the  examination  of  other  witnesses,  to  remain  in  ;'^  and  for  a 


1  See  FrestoDy  in  re»  49  L.  T.  (N.  8.)  order  of  a  district  judge  in  anj  part  of 

290.    As  to  DiiBoondnot  of  oonnsel)  see  the  United  States  beside  that  in  which 

supra,  §  677.  the  suit  was  pending)  ;   Langdon,  ex 

>  Willand,  ez  parte,  11  C.  B.  644 ;  parte,  25  Vt.  680 ;  Walker,  ex  parte, 

Newberry,  in  re,  4  Ad.  &  B.  100 ;  Peo-  25  Ala.  81. 

pie  V.  Nevins,  1   HUl   (N.  Y.),  154 ;  •  U.  S.  v.  Coolidge,  2  Gall.  364. 

Smith,  ez  parte,  28  Ind.  47.    This  has  <  U.   S.  v.  Caton,  1   Cranch,  160; 

been  held  in  North  Carolina  to  apply  Day's  Prao.  (1872)  305,  311 ;  People  r. 

to  publications  by  attorneys  derogatory  Kelley,  24  N.  T.  74 ;  People  v.  Phelps, 

to  oourt.     Biggs,  ez  parte,  64  N.  C.  4  Thomp.  &  C.  467 ;  Hirsch  v.  State,  8 

202 ;  Moore,  ez  parte,  Ibid.  398.  Bazt.  89  ;   Renshaw,  ez  parte,  6  Mo. 

•  R.  V.  Harland,  8  Dowl.  P.  C.  328 ;  Ap.  474 ;   Holman  t^.  Austin,  34  Tex. 

Yates  V.  Lansing,  9  Johns.  395  ;  Smith  668.     This  applies  to  justioes  of  the 

V,  MoLendon,  59  Qa.  523 ;  see  Yates  v.  peaoe.     Paley  on  Convictions  (1866), 

People,  6  Johns.  337.  329.    Alker  as  to  notary  public,  Erie- 

^  Whart.  Crim.  Ey.  §  349 ;    Arch-  ger,  ez  parte,  7  Mo.  Ap.  367. 

hold's  Cr.  PI.  (17th  ed.)  291 ;  2  Wait's  ^  Hull  v.  L'Eplattimer,  49  How.  Pr. 

Prao.    (1873)  722;    Conkling's  Prac.  500. 

(6th  ed.)  410 ;    Day's  Common  Law  >  Infra,  §  965 ;  Whittem  v.  SUte,  36 

Prao.  .(1872)   293,  311 ;    Roelker,   ez  Ind.  196 ;  see  Burke  v.  SUte,  47  Ind. 

parte,  1  Spragne,  276;  Burr's  Trial,  528;    Haskett  v.  SUte,  51  Ind.  176; 

354 ;  Judson,  ez  parte,  3  Blatch.  C.  C.  Whart.  Crim.  Law,  9th  ed.  §  1333. 

89,  148 ;  Peck,  ez  parte,  3  Blatch.  C.  •  McConnell  v.  SUte,  46  Ind.  298. 

C.  113;   EUerbe,  in  re,  4  McCr.  449 ;  ^  People  r.  Boeoowitoh,  20  Cal.436. 

4  Crim.  Law  Mag.  60  (where  it  was  See  supra,  §  564,  note, 
held  that  an  arrest  might  be  made  by 
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CHAP.  XX.]  CONTEMPT.  [§  955. 

party  to  obtain  postponement  by  a  false  pretence  of  sickness.*    A 
justice  of  the  peace,  in  some  States,  however,  has  no  such  power.' 

§  955.  If  it  would  be  necessary  to  prevent  disorder  in  court  that 
an  indictment  should  be  tried  against  the  offender,  no  ^^^^^ 
indictment  could  be  tried  against  the  offender  on  account  ^  to  disor- 
of  the  disorder  in  court.  Hence  any  disturbance  in  preseoce 
court  is  punishable  by  attachment  and  commitment.'  of  court. 
So  it  is  an  attachable  contempt  for  an  acquitted  prisoner  to  swear 
vengeance  on  the  prosecuting  witnesses  within  the  precincts  of  the 
court  ;*  for  a  person  to  use  insulting  language  to  another  in  the 
hearing  of  the  officers  of  the  court,  and  in  its  presence;'  or  to  write 
an  insulting  letter  to  a  grand  jury  as  to  their  action;'  for  the  defen- 
dant to  address  the  jury  when  ordered  not  to  do  so  by  the  court  f 
for  persons  in  court  to  apply  insulting  language  to  the  court,  or,  in 
presence  of  the  court,  to  its  process ;'  for  persisting  in  performing 
military  evolutions  with  music  and  firing  of  guns  in  the  immediate 
neighborhood  of  the  court  during  its  session.'  But  not  so  of  an 
affray  at  a  tavern  where  a  judge  was  staying,  the  court  not  being  in 
session.*'  So  it  is  a  contempt  to  assault  a  judge,  during  a  recess  of 
the  court,  for  words  said  or  action  taken  by  him  when  sitting  as 
judge."  But  hasty  language  of  counsel,  not  conveying  direct  insults 
to  the  court,  will  not  be  regarded  as  contempt.*' 

^  Welch  V.  Barber,  52  Conn.  147.  534 ;   Robinson  v.  McElhane,  2  How. 

>  Rutherford  v.  Holmes,  5  Han,  317 ;  N.  Y.  Prao.  454 ;   Hill  v,  Crandall,  52 

66  N.  Y.  368.     Infra,  §  963.  III.  70 ;   Little  v.  State,  90  Ind.  338 ; 

•  Archbold's  Q.  B.  Prac.  (12th  ed.)  Holman  r.  SUte,  105  Ind.  513.  See, 
1710 ;   6  Robinson's  Practice,  698 ;  U.  however,  Neel  v.  SUte,  9  Ark.  259. 

S.  V.  Emerson,  4  Cranch,  188 ;  Com.  v.  In  New  York,  under  Rev.  Stat.,  such 

Wilson,  1  Phila.  83 ;  Smith,  ez  parte,  act,  to  be  a  contempt,  must  involve 

28  Ind.  47  ;  Redman  v.  State,  28  Ind.  contemptuous  bdhavior  during  session 

205  ;  Whitten  v.  State,  36  Ind.  196.  of  court.     Bergh's  case,  16  Abb.  Pr. 

«  U.  S.  i;.  Carter,  3  Cranch  C.  C.  423.  N.  S.  266.    But   this  is  expanded  bj 

See  U.  S.  V.  Patterson,  26  Fed.  Rep.  509.  §  143  of  Penal  Code  of  1882. 

B  U.  S.  V.  Emerson,  4  Cranch  C.  C.  •  SUte  r.  Coulter,  Wright,  421 ;  SUte 

188.  V.  Goff,  Wright,  78. 

«  Tyler,  ex  parte,  64  Cal.  434.  »  Com.  v,  Stuart,  2  Va.  Ca.  329. 

f  Tidd's  Prac.  (Phil.  1856)  860.  "  SUte  v.  Garland,  25  La.  An.  532. 

•  Daniell's  Chancery  Prac.  (1871)  See  Com.  o.  Dandridge,  2  Va.  Ca.  405. 
387,  note  i,  936 ;  R.  r.  Davison,  1  B.  &  »  St.  Clair  v.  Pratt,  Wright,  532. 
Aid.  329  ;  Wilson's  case,  7  Q.  B.  955 ;  Supra,  §  577. 

Price  V.  Hutchinson,  Law  Rep.  9  Eq. 
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§  956.  From,  the  necessities  of  the  case,  it  is  a  contempt,  punish- 
able by  commitment,  for  a  jarjman  to  wilfnllj  misoon- 
to  mfBcon.     duct  himsclf,  when  empanelled  during  the  trial  of  a  case, 

tomperinff    ^^  ^^^^  *  ^^7  ^  ^  prevent  a  fair  and  decorous  trial.^ 
with,  jary-    ^qcL  it  has  been  held  to  be  a  contempt  of  court  to  solicit 

man.  .  ,  * 

a  juror  to  give  a  signal  after  the  jury  have  retired,  to 
indicate  whether  they  are  likely  to  agree,  so  as  to  enable  the  party 
soliciting  to  make  a  successful  bet  on  the  question  of  agreement,' 
or  in  any  way  to  tamper  with  the  jury.'  The  same  rule  .has  been 
applied  to  sending  volunteer  information  to  a  grand  jury.^  It  is 
also  a  contempt  to  attempt  to  induce  an  officer  of  the  court  to  sum- 
mon certain  jurors  in  preference  to  others.' 

II.   WHERE  THE  CONTEMPT  CAN  BE  SUPPRESSED  OTHERWISE  THAN 

BY  COMMITMENT. 

§  957 «  This  brings  us  to  what  is  called  constructive  contempt; 

embracing  partisan  publications  or  speeches  on  a  liti- 
on  case        gated  issue ;  whether  consisting  in  comments  on  the  case, 
coSTcon.     ^^  remarks  reflecting  on  judge,  jury,  or  parties, 
etitute  con-       By  the  English  law,  for  proceedings  such  as  these  an 

attachment  for  contempt  may  issue.  ^*  It  is  a  special  con- 
tempt, punishable  by  the  committal  of  the  contemner,  to  misrepresent 
the  proceedings  of  the  court,  to  abuse  the  parties  to  the  cause,  or  to 
attempt  to  prejudice  the  mind  of  the  public  against  them  before  its 
cause  is  decided,  or  to  publish  anything  the  evident  result  of  which 
would  be  to  affect  the  administration  of  justice."*  ^  Even  a  threat  to  pub- 
lish papers  calculated  to  prejudice  a  case  on  trial  may  be  contempt/ 

1  See  Bixpra,  §§  SI4-837;  Oifatt  v.  oannot  be  punished  summarilj  as  a 

Parrott,  1  Cranch,  154 ;   State  v.  Hel-  oontempt.    See  State  r.  Doty,  3  Vroom, 

venston,  R.  M.  Charlt.  48.  956. 

>  State   V.   Dotj,  32    N.  J.    L.   (3  *  Snpra,  §  367. 

Vroom)  403.  >  Sinnott  v.  SUte,  11  Lea,  281. 

•  Supra,  §  729.    In  SUte  v.  Black-  •  Dan.  Chan.  Pr.  836.    See  Cbeadle 

well,  10  S.  C.  35,  it  was  held  that  v.  State,  110  Ind.  310;  Henry  p.  SUis, 

attempts  to  influence  a   Jnrj,  when  49  Iowa,  205  ;  Buckley,  in  re,  69  Cal.  !• 

made  a  statutory  indictable  oifenoe,  As  sustaining  this  we  have  an  argo- 

^  Kitcat  V.  Sharp,  48  L.  T.  (N.  S.)  64.    to  publish  a  paper  charging  the  jodge 

In  North  Carolina  it  has  even  been    with  indecent  conduct  in  a  political 

held  to  be  a  contempt  for  an  attorney    campaign.    Moore,  in  re,  63  N.C.  397. 
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CHAP.  XX«]                                    OOKTBMPT.  [§  958. 

§  958.   In  harmoDy  with  this  view  it  has  been  held  a  contempt 
to  publish  ex  parte  extracts  from  evidence  or  pleadings  ;^  and  for  a 

ment  by  Blackbara,  J.,  delivered  in  borne  plaimant,  who  bad  elected  to  be 
1873,  in  a  conspicuoua  trial  in  the  nonsuited  in  the  ejeotment  brought 
Queen's  Bench.  '*  Any  case  which  is  by  him  to  establish  his  right  to  the 
pending,"  said  this  learned  judge  (R.  Tichborne  estates,  had  been  bound 
V.  Skipworth,  12  Coz  C.  G.  377-8),  over  for  x>erjury,  he  united  with  some 
''when  in  a  civil  or  criminal  court,  of  his  supporters  in  holding  public 
ought  to  be  tried  by  the  ordinary  meetings  for  the  obtaining  funds  to 
means  of  justice,  and  in  the  present  support  him  in  the  trial  for  the  latter 
case  there  is  an  indictment  against  one  offence.  At  these  meetings,  Messrs. 
of  the  persons  before  us  which  is  now  Onslow  and  Whalley,  members  of  par- 
standing  for  trial.  That  case  ought  to  liament,  made  speeches  imputing  per« 
be  fairly  tried,  but  it  may  happen  that  jury  and  conspiracy  to  the  witnesses 
proceedings  may  occur  such  as  have  for  the  defence  on  the  trial  of  the  eject- 
now  called  upon  us  to  interfere.  Some-  ment,  and  prejudice  and  partiality  to 
times  the  course  is  by  attacking  the  Chief  Justice  Cockbum,  who  they  said 
judge ;  sometimes  by  attempting  to  had  proved  himself  unfit  to  preside  at 
induce  him  to  alter  his  opinion,  or  to  the  coming  trial.  The  innocence  of 
take  a  course  different  from  that  which  the  claimant,  and  the  injustice  of  the 
he  would  otherwise  take ;  more  com-  treatment  to  which  he  had  been  sub- 
monly,  there  is  an  attempt  to  influence  jected,  were  also  asserted.  It  was  held 
the  trial  by  attacking  the  witnesses  or  by  the  Queen's  Bench,  in  January, 
appealing  to  public  justice,  so  as  to  1873,  that  this  was  a  contempt  sub- 
prejudice  the  trial.  In  all  these  ways,  jecting  the  defendants  to  fine  and  im- 
great  mischief  may  be  done,  interfer-  prisonment,  but  the  defendants,  dis- 
ing  with  the  due  and  ordinary  course  claiming  contempt,  were  merely  fined, 
of  justice.  When  the  attempt  is  by  R.  v.  Onslow,  12  Coz  C.  C.  358.  And 
an  act  which  is  itself  punishable,  as  see  article  in  2  London  Law  Mag.  N.  S. 
conspiracy,  libel,  or  assault,  the  party  (1873)  164.  Hence,  in  the  case  in 
might,  of  course,  be  indicted  for  it;  which  the  above  opinion  of  Black- 
but  the  prosecution,  though  sufilcient  bum,  J.,  was  delivered,  and  in  which 
for  the  purpose  of  punishment,  might  was  adduced  language  strongly  vitu- 
be  made  greater  (better  ?)  for  the  pur-  perative  of  the  chief  justice,  and  charg- 
pose  of  prevention ;  the  mischief  might  ing  him  with  premeditating  injustice 
be  done,  and  the  administration  of  in  the  then  approaching  Tichborne 
justice  would  be  prevented  or  prejn-  trial  for  perjury,  the  offender,  declin- 
diced.  For  that  reason,  from  the  ing  to  purge  himself  of  the  contempt, 
earliest  times,  the  superior  courts  of  was  imprisoned  as  well  as  fined.  R.  v, 
law  and  equity  have  ezercised  the  Skipworth,  12  Coz  C.  C.  371 ;  Whart. 
jurisdiction  of  prosecuting  such  at-  Crim.  Law,  9th  ed.  §  1853. 
tempts  by  summary  proceedings  for  See,  also,  State  v.  Anderson,  30  La. 
contempt,  and  having  that  power,  it  is  An.  557 ;  1  Southern  Law  Journal,  183, 
our  duty,  when  the  occasion  comes,  to  where  an  interesting  opinion  is  given 
exercise  it."  Hence,  in  a  case  closely  as  to  publication  by  federal  officers  as 
related  to  that  In  which  the  opinion  just  to  a  case  depending  in  a  State  court, 
quoted  was  delivered,  after  the  Tich-  ^  Cheltenham,  etc..  Railway  Co.  in 
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party  to  an  issue  in  chancery  to  write  to  a  master  in  chancery  a 
And  80  grossly  insulting  letter  in  reference  to  the  master's  con- 
toother  duct  in  the  case.^  And  the  rule  has  heen  applied  to 
tions  inter-  publications  out  of  court  affecting  not  only  questions  to 
duew)uree  ^^™^  before  juries,  but  issues  pending  before  judges  sit- 
of  justice,  ting  without  juries.'  The  same  doctrine  has  been  not  in- 
frequently held  in  the  United  States,'  though  in  most  of  the  States 
statutes  have  been  enacted  divesting  the  courts  of  such  power.^ 
But  in  any  view,  to  justify  a  committal,  it  must  plainly  appear  that 
the  effect  of  the  publication  is  to  interfere  with  the  due  administra- 
tion of  justice.' 

re,  L.  R.  8  £q.  580 ;  in  which  case  a  preme  Court  of  niinois,  sitting  in  Ot- 

petition  in  a  suit  for  winding  up  a  tawa,  Illinois,  in  November,   1872,  t 

companj,   on    ground  of   fraud,  was  majority  of  that  oourt  held  that  it  was 

published  by  a  newspaper  before  the  a  contempt  to  publish   in  a  Chicago 

hearing  of  the  petition,  and  this  was  newspaper  an  article  which,  in  speak- 

held  by  Vloe-Chancellor  Malins  to  be  a  ing  of  a  criminal  case  then  pending  in 

contempt.     But  it  is  not  a  contempt  error  before  that  oourt,  said  that  th« 

publicly  to  solicit  subscriptions  for  the  defendant  would  be  granted    a  new 

defence  of  a  defendant  on  a  pending  trial,  sentenced  to  imprisonment,  and 

criminal  charge.    R.  v,  Skipworth,  12  then  pardoned,  "  because  the  sum  of 

Cox  C.  C.  371.  $1400  is  enough,  nowadays,  to  enable 

>  Charlton's  case,  2  My.  &  Cr.  316.  a  man  to  purchase  immunity  from  the 

•  Daw  V.  Eley,  L.  Rep.  7  Eq.  49 ;  consequences  of  any  crime."  People 
Tichborne  v.  Mostyn,  Law  Rep.  7  Eq.  v.  Wilson,  64  HI.  195.  Ably,  however, 
55  ;  Macartney  v,  Corry,  Irish  R.  7  C.  as  is  the  question  argued  by  Lawrence, 
L.  242.  C.  J.,  and    by  the  majority  of  the 

»  HoUingsworth  v,  Dnane,  Wall.  C.  court,  and  great  as  is  the  respect  dae 

C.  77;  U.  S.  17.  Duane,   Wall.  C.  C.  to  Lawrence,  C.  J.,  for  the  independent 

102 ;  Tenney,  ex  parte,  23  N.  H.  162 ;  and  bold  stand  taken  by  him  in  this 

Moore,   in  re,   63  N.  C.   397.    See  1  and  other  points  regarding  the  dignity 

Hawley's  Cr.  R.   143:  Sturoc,  matter  of  the  judiciary,  the  conclusion  reached 

of,  48  N.  H.  428 ;  State  v.  Matthews,  cannot  be  here  accepted  for  the  reasons 

37  N.  H.  450 ;  People  v.  Freer,  1  Caines,  stated  in  the  text.    In  the  same  State, 

518  ;  Res.  v.  Passmore,  3  Yeates,  441 ;  since  the  repeal  of  the  statute  defining 

Oswald's  case,  1  Dall.  319 ;  Biggs,  ex  the  i>ower,  it  has  been  held  that  the 

parte,  64  N.  C.  202 ;  State  v.  Morrill,  courts  continue  to  hold  the  usual  com- 

16    Ark.   384 ;    Stuart    v.    People,    3  mon-law  powers,  but  will  not  exerdse 

Scammon,    405.       As    disputing    the  them  as  to  publications  which  do  not 

power,  see  Dunham  v.  State,  6  Iowa,  obstruct  courts  in  the  exercise  of  their 

245 ;  Hickory,  ex  parte,  12  Miss.  751.  functions.     Storey  r.  People,  79  111- 

*  See  Poulson,  ex  parte,  15  Has.  Pa.  45. 

Reg.  380.  ^  Plating  Co.  tr.  Faquharson,  44  L. 

In  a  remarkable  case  before  the  Su-    T.  (N.  S.)  389. 
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§  959.  We  should  remember,  however,  that  summary  commitment 
is  a  process  only  to  be  used  when  no  other  remedy  can 
protect  public  justice  from  obstruction.*  For  a  judge,  mary^om- 
who  supposes  himself  insulted,  to  fine  and  imprison  his  ™\^™^L 
supposed  insulter,  may  be  necessary,  as  where  the  insult  used  when 
is  in  open  court,  and  is  of  such  a  character  that  unless  it  "^^^^^^'y* 
is  summarily  stopped  and  punished  the  court  cannot  proceed  with  its 
duties;  but  to  enable  a  judge  to  punish  by  summary  procedure  con- 
tempts other  than  those  just  mentioned  is  to  set  at  naught,  without 
adequate  reason,  some  of  our  highest  constitutional  sanctions.  Such 
a  process  dispenses  with  a  grand  jury.  It  inflicts  punishment  with- 
out conviction  of  a  petit  jury.  It  permits  the  party  who  supposes 
himself  to  be  injured  to  be  the  tribunal  which  binds  over,  finds  the 
bill,  decides  both  law  and  fact,  convicts,  and  sentences.  We  are 
also  told,  though  as  will  be  seen  erroneously,  by  those  who  advo- 
cate the  prerogative  to  its  full  extent,  that  the  process  is  subject 
neither  to  writ  of  error,  nor  to  revision  by  habeas  corpus^  nor  par- 
don.' But  the  prerogative  rests  on  a  vicious  line  of  reasoning.  The 
supposed  contempt  is  such  that  the  judge  will  or  will  not  be  intimi- 
dated or  swerved  by  it  in  the  discharge  of  his  duty.  If  not,  then 
there  is  no  reason  for  such  an  extraordinary  remedy.  If  otherwise, 
then  for  the  judge  to  confess  his  weakness  in  this  respect,  and  to 
make  this  confession  in  so  conspicuous  a  way,  is  at  least  as  injurious 
to  public  justice  as  is  the  publication  in  which  the  objectionable 
matter  is  contained.  But  there  is  another  view  beyond  this.  We 
can  conceive  not  only  of  a  weak  judge  who  dreads  intimidation,  but 
of  a  corrupt  judge  who  dreads  exposure.  To  give  a  bad  and  bold 
man  of  this  class  an  engine  so  potent  as  this,  is  to  take  away  one  of 
the  few  means  by  which  he  can  be  exposed.  Certainly  a  preroga- 
tive so  violent  and  so  damaging  should  not  be  exercised  except  in 
case  of  necessity.' 

1  See  Hint,  in  re,  9  Phila.  216 ;  State  oonrts')  presence,  or  so  near  thereto  as 

V.  Anderson,  40  Iowa,  207.  to  obstruct  the  administration  of  Jas- 

'  See  snpra,  §  530 ;   infra,  §§  974,  tice,  the  misbehavior  of  any  of  the  of- 

999.  fleers  of  said  conrts,  in  their  official 

*  Bj  Rev.  Stat.  §  725,  '*snch  power  transactions,  and  the  disobedience  or 

to  pnnish  contempts  shall  not  be  con-  resistance  by  anj  snch  officer,  or  by  anj 

strned  to  extend  to  any  cases  except  the  party,  Jaror,  witness,  or  other  person, 

misbehavior  of  any  person  in  their  (the  to  any  lawful  writ, "  etc. 
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§  960.  But  18  such  engine,  in  cases  such  as  those  we  now  con- 
in  cases  of    *®™pl**®>  necessary  ?    Would  not  a  binding  oyer  for 
this  class      trial,  Or  a  binding  oyer  to  keep  the  peace,  in  each  of  the 
prosecu-       above-mentioned  cases,  afford  a  sufficient  remedy  ?     Sap- 
better  ^^     P^'^^  ^^  ^^^^  ^  ^  ^^^  ^^  ^^^^  criticism  on  a  pending 
course.         q^q  ^lb  is  Calculated  to  interfere  with  a  due  discharge  by 
court  or  jury  of  their  respective  duties  or  to  prevent,  by  fonning  a 
public  excitement  on  the  subject,  a  fair  trial.     In  such  case  the  law 
of  libel  may  be  invoked ;  and  by  that  law  it  is  indictable  not  only 
to  comment  on  a  pending  case,  but  to  publish  ex  parte  extracts  from 
the  record  or  evidence*^     Our  ordinary  constitutional  remedies  are, 
therefore,  sufficient  to  punish  and  silence   such  offenders.      The 
defendant  can  be  arrested  and  held  to  bail,  or,  in  default  of  bail, 
committed  to  prison ;  and  if  the  offence  be  repeated,  and  he  be  at 
large,  the  bail  can  be  increased.     Or  suppose  the  offence  to  consist 
in  attempts,  out  of  court,  to  influence  the  jury.   Here  the  offender  is 
indictable  for  embracery,  and  can  be  arrested  and  bailed  or  committed 
for  this  offence.'  Or  suppose  the  case  to  consist  in  slanderous  words 
addressed  to  the  court.     K  this  is  during  a  trial,  then  a  commitment 
for  contempt  is  necessary,  for  otherwise  no  trial,  not  even  that  for 
instituting  criminal  proceedings  to  prevent  such  misconduct,  could 
go  on.     But  if  the  slanderous  language  be  not  used  during  trial, 
nor  in  the  court-room  or  its  approaches,  then.it  can  be  sufficiently 
punished,  and  its  repetition  sufficiently  guarded  against,  by  an 
arrest  and  binding  over  for  trial,  or  an  arrest  and  binding  over  to 
keep  the  peace.   For  it  is  an  indictable 'offence  to  address  slanderous 
words  to  a  magistrate ;'  and  independentiy  of  this,  an  offender  of 
this  class  may  be  bound  over  to  keep  the  peace,  and  placed  under 
bonds  sufficiently  heavy,  if  not  to  compel  good  behavior,  at  least  to 
incarcerate  him  as  completely  as  if  he  were  imprisoned  for  con- 
tempt.    But  a  binding  over  to  keep  the  peace  has  none  of  the  dis- 
tinctive objections  by  which  commitments  for  contempt  are  beset. 
In  such  a  binding  over,  the  State  is  the  prosecutor,  and  not  the 
offended  judge.     The  proceedings  are  not  inquisitorial,  as  is  the 
case  with  contempt,  but  the  defendant  meets  the  witnesses  against 

1  See  Whart.  Crim.   Law,   9th  ed.        *  Infra,  §  966. 
§§  1637  et  seq.,  and  extracts  from  Liv-        *  Whart.  Crim.  Law,  9th  ed.  §  1614 
ingston's  Report  on  the  Lonisiana  Code, 
given  in  the  8th  ed.  of  this  work,  §  960. 
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him  face  to  face.  The  writ  of  hdbea%  carpus  is  open  in  such  case  as 
a  remedy,  while  its  application  to  commitments  for  contempt  is  con- 
tested where  the  committing  court  has  jurisdiction.^  The  remedy 
by  binding  over,  while  equally  efficacious,  is  less  harsh,  and  not 
likely  to  awaken  that  public  sympathy  which  often,  unconsciously, 
arises  for  one  who  is  summarily  punished  by  high  prerogative.'  And 
while  the  common  law  process  of  binding  over  gives  all  due  protec- 
tion to  the  citizen,  that  of  commitment  for  constructive  contempt 
may  be  pleaded,  as  will  presently  be  seen,  as  a  precedent  for  incar- 
ceration, unrelievable  by  habeas  carpus^  of  those  whose  criticisms 
may  be  deemed  contemptuous  by  legislature  if  not  by  executive. 

§  961.  It  may  well  be  asked  why,  if  such  an  extreme  remedy  is 
necessary  in  case  of  the  judiciary,  is  it  not  in  case  of 
the  executive  ?  The  executive,  in  cases  of  application  de^^iting 
for  pardon,  exercises  a  semi-judicial  function,  in  which,  J^  courtT.^' 
equally  with  the  judge  trying  the  case,  it  is  important 
that  he  should  be  kept  free  from  the  influences  of  fear,  favor,  or 
affection.  The  executive,  when  dealing  with  great  questions  of  war, 
or  almost  equally  great  questions  of  currency  expansion  or  con- 
traction, should  be  in  an  eminent  degree  superior  to  the  clamor  of 
ignorant  or  timid  or  fanatical  declaimers,  and  to  the  false  public 
sentiment  generated  by  desperate  speculators,  and  even  to  the  true 
public  sentiment  generated  by  a  real  but  baseless  panic.  Who, 
however,  would  consider  it  consistent  with  either  law  or  liberty  for 
the  executive  to  summarily  arrest  and  imprison,  without  the  relief 
of  bail,  without  the  interposition  of  a  responsible  prosecutor,  with- 
out examination  of  witnesses,  without  the  right  of  subsequent  re- 
vision by  habeas  corpus^  those  from  whom  such  publications  should 
issue  ?  Or,  to  take  an  alternative  still  more  applicable,  is  such  a 
prerogative  safely  to  be  claimed  for  the  legislature  ?  The  legisla- 
ture is  coordinate  in  power  and  dignity  with  the  judiciary.  The 
legislature,  either  federal  or  State,  has  no  doubt  power  to  punish 

1  See  infra,  §  999.  greatest  anxiety  on  the  part  of  tbe 

'  In  In  re  Clements  (36  L.  T.  Rep.  N.  judge  to  see  that  there  is  no  other  mode 

S.  332),  Sir  George  Jessel  said :  *'  This  which  is  not  open  to  the  objection  of 

jurisdiction  of  committing  for  contempt,  arbitrariness,  and,  to  a  certain  extent, 

being  practically  arbitrary  and  nnlim-  unlimited  power,  which  can  be  brought 

ited,  should  be  most  jealously  and  care-  to  bear  upon  the  subject." 
fully  watched,  and  exercised  with  the 
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summarily  for  contempts  by  which  the  exercise  of  its  distinctiye 
functions  is  physically  impeded ;  but  can  we  rightfully  clium  for 
the  legislature  power  to  commit  summarily  persons  criticising,  no 
matter  how  unfairly  or  corruptly,  measures  over  which  it  is  still 
deliberating  ?  But  if  the  exercise  of  such  a  power  is  not  penmtted 
to  executive  or  legislature,  why  should  it  be  conceded  to  the  judici- 
ary ?  Or,  if  so  conceded  to  the  judiciary,  why  should  we  withdraw 
from  the  prerogative  those  general  considerations  of  policy  already 
noticed,^  whibh,  while  retaining  for  libels  common  law  prosecutions, 
invoke,  in  the  institution  of  such  prosecutions,  peculiar  caution, 
tenderness,  and  reserve  ?  But  however  these  questions  may  be  de- 
termined, two  points  remain :  first,  the  doctrine  of  constructive 
contempt  is  of  recent  introduction,  not  being  part  of  the  common 
law  brought  with  them  to  this  country  by  our  colonists  ;*  and,  sec- 

1  Whart.  Crim.  Law,  9th  ed.  §  1611.  not  power  so  to  punish  contempts  oom- 

<  No  English  case  for  constractive  mitted   ont  of   court.      There    is   an 

contempt    is    reported    prior    to    the  obvious  distinction    between    inferior 

American    Revolution.     The    earliest  courts  created  bj  statute  and  superior 

case  in  which  the  question  arose  was  courts  of   law   or    equity.     In    these 

that  of  the  printer  Almon,  proceeded  superior  courts  the  power  is  inherent 

against  in  1765,  for  contempt  of  court,  in  their  constitution,  has  been  coeval 

in  publishing  an  attack  on  the  chief  with  their  original  institution,  and  has 

justice,    imputing  improper  and  cor-  been    always    exercised.     The    origin 

rupt    conduct    in    his    office,   and  in  can  be  traced  to  the  time  when  all  the 

whose  case  Sir  E.  Wilmot,  one  of  the  courts  arose  as  divisions  of  the  aria 

judges,   prepared  an  elaborate  judg-  re^i*— the  Supreme  Court  of  the  sover* 

ment  vindicating  the  punishment  of  eign,  in  which  he  personally,  or  by  his 

the  printer  by  fine  and  imprisonment  immediate  representative,   sat  to  ad- 

— a  judgment,  however,  never  deliv-  minister  justice.     The  power  of  the 

ered,  the  proceedings  being  abandoned,  courts  in  this  respect  was  an  emasa^ 

and  the  publication  of  the  proposed  tion  from  the  royal  authority,  which, 

judgment,  in  Sir  E.  Wilmot's  opinion,  when  exercised  personally,  or  in  the 

being,  as  is  stated,  without  his  sane-  presence  of  the  sovereign,  made  a  eon- 

tion.      So    far    as    concerns    inferior  tempt  of  the  crown  punishable  snm- 

courts,  the  jurisdiction,  as  will  pre-  marily,  and  hence  the  power  passed  to 

sently  be  seen,  is   now  expressly  de*  the  superior  courts  when  they  were 

nied  by  the  English  Queen's  Bench,  created.    It  is  a  very  ditferent  thing 

and  so  far  as  concerns  superior  courts,  when  we  come  to  the  inferior  courts, 

it  is  justified  by  Goekburn,   Ch.  J.,  which  have  never  exercised  this  power, 

only  on  the  fiction  of  the  presence  of  or  have  never  been  recognised  as  pos- 

the  sovereign  in  such  courts.     *'  The  sessing    it,    and  we   think    in  those 

power    of   committing    for    contempts  courts  it  does  not  exist.'*  R.  o.  Lefroy, 

committed  in  the  face  of  the  court  is  L.  R.  8  Q.  B.  134,  as  stated  in  the 

given  to  inferior  courts,  but  they  had  London  Times  of  February  1, 1873.   A 
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ondly,  it  is  a  violent  remedy,  justifiable  only  in  cases  not  reached 
by  bindings  over  to  keep  the  peace,  or  bindings  over  for  trial.^ 

Where,  however,  the  case  is  one  in  which  summary  proceedings 
for  contempt  afford  a  suitable  redress,  the  jurisdiction  is  not  ousted 
byv^the  fact  that  the  offence  might  be  prosecuted  by  indictment  or 
information.' 

III.    BY  WHOM  SUMMARY  COMMITMENTS   FOR  CONTEMPT  MAY   BE 

ISSUED. 

^  962.  That  superior  courts  have  the  usual  common  Superior 

courts 

law  power  in  this  respect  has  been  already  seen.    How-  have  power 

ever  this  power  may  be  limited,  in  courts  of  this  class  common 

when   acting  judicially  it  unquestionably  resides.*    It  jj^naents 
is  otherwise  as  to  courts  when  acting  ministerially.^ 

late  writer  in  Nptea  and  Queries  gives  present  time  it  may  be  remarked  that 
an  interesting  sketch  of  the  early  his-  efforts  to  influence  jurors  were  never 
tor7  of  the  offence:  **In  the  ooUeo-  deemed  contempt,  but  were  indictable 
tion  of  laws  of  Henry  I.  it  is  called  as  a  common  law  offence,  known  as 
oorUempius  brevwm,  or  contempt  of  the  'embracery  of  Jurors.' " 
king's  legal  writs.  At  that  time  con-  ^  As  sustaining  this  view,  but  in 
tempt  of  court  was  punished  with  a  marked  conflict  with  other  English 
flne.  A  remarkable  fact  in  connection  cases,  see  R.  v.  Gilham,  M.  &  M.  165, 
with  the  subject  is,  that  the  method  where  it  was  held  by  Littledale  and 
of  the  punishment  has  become  more  Gaselee,  JJ.,  that  it  was  not  a  con- 
summary  in  the  later  times.  In  the  tempt,  which  the  judge  could  inter- 
reign  of  Henry  II.,  mere  disrespect  or  fere  to  stop,  to  exhibit  in  an  assize 
disturbance  was  not  visited  with  im-  town  an  inflammatory  publication  re- 
mediate severity,  but  the  offender  was  speoting  a  crime  about  to  be  tried  in 
formally  indicted.     A  case  has  come  the  assizes. 

down  to  us  in  which  one  of  the  king's  '  See  5  Crim.  Law  Mag.  166  ;  supra, 
judges  was  insulted,  and  this  method  §  444 ;  Arnold  v,  Ck>m.,  80  Ky.  300. 
was  pursued.  The  present  process  of  *  See  People  v,  Phelps,  4  Thomp.  & 
attachment  or  arrest  was  only  em-  C.  467  ;  as  to  Ck>nnecticnt,  see  Middle- 
ployed  in  cases  where  there  had  been  brook  v.  State,  43  Conn.  257. 
disregard  of  the  legal  writs  of  the  In  Robinson,  ez  parte,  19  Wall.  505, 
court.  An  early,  although  scarcely  it  was  held  that  the  power  is  inherent 
an  authentic  case  of  contempt  of  court,  in  the  courts  of  the  United  States  ;  but 
is  afforded  by  the  commitment  of  the  that  the  Act  of  Ck>ngres8  of  March  2, 
Prince  of  Wales,  by  Chief  Justice  1831,  entitled  "  An  Act  Declaratory  of 
Qascoigne,  in  the  reign  of  Henry  lY.  the  Law  concerning  Contempts  of 
As  a  point  of  sx>ecial  interest  at  the  Court,''  limits  the  power  of  the  Circuit 

*  See  Gorham  v,  Lnckett,  6  B.  Mon.  638 ;  Clark  v.  People,  Breese,  266 ; 
Smith,  ez  parte,  28  Ind.  47. 
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§  963.]  PLEADING  AND  PRAGTICB.  [CHAP. 

§  963.  Inferior  courts,  justices,  and  commissioners  are  limited, 
Other  ^^  ^^^  ^^^°®  ^^  summary  commitments,  to  contempts  corn- 

courts  iim-  mitted  in  their  presence,  unless  ampler  powers  be  given 
tempts  in  them  by  the  legislature.^  Commissioners  in  the  United 
ence.^*^^^  States  Circuit  or  Territorial  courts  have  not,  unless  in 
No  power     cases  where  the  statute  aives  that  power  to  officers  of 

in  com-  ,  ,  . 

missibners  this  class,  even  the  power  to  commit  a  non-answering 
taries.  witness  for  contempt.    The  process  must  be  asked  for  from 

the  circuit  or  territorial  judge ;'  though  it  has  been  held 
that  commissioners  may  exercise  the  powers  belonging  to  local 
justices  of  the  peace.'  Nor  has  a  notary  public  this  power .^  When 
necessary  under  a  commission  in  chancery  procedure,  the  coarse 
is  to  apply  to  the  court  from  whom  the  commission  issues.* 

In  New  York,  by  the  Penal  Code  of  1884,  §  143,  disorderly 
conduct  in  presence  of  courts  not  of  record,  as  well  as  of  record, 

and  District  Courts  of  the  United  states  >  R.  v.  Lefroj,  L.  R.  6  Q.  B.  134; 

to  three  classes  of  cases :    Ist.  Where  Hollingsworth  v,  Daane,  Wall.  C.  C. 

there  has  been  misbehavior  of  a  person  79  ;  Clark  v.  May,  2  Graj,  410 ;  Nojea 

in  the  presence  of  the  oonrts,  or  so  near  v.  Bjzbee,  45  Conn.  382 ;  Cartwnght's 

thereto  as  to  obstruct  the  administra^  case,  114  Mass.  230 ;  Watson,  in  re, 

tion  of  justice  ;    2d.    Where  there  has  3  Lans.  408 ;  Kerrigan,  in  re,  4  Vroom, 

been  misbehavior  of  any  olficer  of  the  (33  N.  J.  L.)  344;  State  v.  Galloway, 

courts  in  his  official  transactions  ;  and,  5  Cold.  326 ;  State  v,  Applegate,  2  Me- 

8d.  Where  there  has  been  disobedience  Cord,   110 ;     Batcheldor  v.  Moore,  42 

or    resistance    by  any  officer,   party,  Cal.  412. 

juror,  witness,  or  other  person,  to  any  >  Judson,  in  re,  3  Blatoh.  148.    At 

lawful  writ,  process,  order,  rule,  de*  common    law     referees    and   oommls- 

cree,  or  command  of  the  courts.      It  sioners  have  not  the  power  unlee  by 

was  further  ruled  that  the  17th  section  statute.    La  Fontaine  r.  Underwriters, 

of  the  Judiciary  Act  of  1789,  in  pre-  83  N.  C.   132 ;  Stewart  v.  Allen,  46 

scribing  fine  or  imprisonment  as  the  Wis.  100. 

punishment  which  may  be  inflicted  by  *  U.  8.  v.  Schumann,  2  Abb.  C.  C.  41. 

the  courts  of  the  United  States  for  con-  See  Doll,  ex  parte,  27  Leg.  Int.  20 ; 

tempts,  operates  as  a  limitation  upon  S.  C,  11  Int.  Rev.  Reo.  36 ;  7  Phila. 

the  manner  in  which  their  power  in  Rep.   595 ;    Shaffer's    ease.    Sup.  Ct. 

this  respect  maybe  exercised,  and  is  Utah,  1883;  cf.  Gorman,  ex  parte,  4 

a  negation  of  all  other  modes  of  pun-  Cranch,  572 ;  U.  S.  v.  Rundlett,  2  Cor- 

ishment.  tis  C.  C.  41 ;  U.  S.  v.  Horton,  2  Dill.  94. 

The  legislature  while  it  can  limit  *  Rapalje    on    Contempts,    p.    10, 

the  exercise  of  this  power,  cannot  ab-  Kreiger,  ex  parte,  7  Mo.  Ap.  367 ;  Burttt 

solutely  deprive  the  courts  of  its  ex-  v,  Pyle,  89  Ind.  398.     But  see  ootora, 

ercise.     WoUey,  in  re,  11  Bush.  95  ;  Abel's  case,  12  Kans.  451. 

State  V.  Morrill,.  16  Ark.  384 ;  Milling-  >  2  Dan.  Ch.  Pr.  1178  et  $eq. 
ton,  in  re,  24  Kans.  214. 
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CHAP.  ZX.]  CONTEMPT.  [§  964. 

and  in  the  presence  of  referees  when  acting  under  order  of  court,  is 
made  a  criminal  contempt. 

In  Pennsylrania,  a  justice  of  the  peace,  at  common  law,  has  not 
power  to  commit  even  for  direct  contempt*  His  course,  if  there  be 
such  contempt,  is  to  remit  the  case  to  the  proper  court,  in  order  to 
obtain  the  action  of  such  court.^  A  similar  view  is  maintained  in 
New  Jersey,  where  the  power  is  denied  to  a  recorder  of  a  city  who 
is  invested  with  the  powers  of  a  justice  of  the  peace ;'  and  to  a  jus- 
tice of  the  peace  sitting  for  the  trial  of  mitior  civil  issues.'  In  Eng- 
land, however,  the  right  to  commit  for  contempts  in  facie  curiae  is 
reserved  to  justices  ;^  and  such  is  the  practice  in  several  of  our  own 
States.' 

§  964.  It  has  been  held  that  it  is  within  the  power  of  the  houses 
of  congress  and  of  the  State  legislatures  to  commit  for 
contempt,  not  only  for  disorder  during  their  sessions,  but  legisia- 
for  a  refusal  to  testify  in  any  inquiry  they  may  insti-  ^^^^' 
tute/    That  both  these  functions  reside  in  each  of  the  houses  of  the 


1  Brooker  v.  Com.,  12  S.  k  R.  175 ;  over  for  good  behavior  in  case  of  dis- 

Albright  v,  Lapp,   26  Penn.  St.  99  ;  order.    The  right  can  now  only  be  ex- 

thongh  bj  statute  (Brightlj,  273)  the  eroised  in  the  cases  specified  by  statnte. 

power  is  given  to  the  justices  in  Al-  People  v.   Webster,   3  Parker  G.   R. 

legheny  Ck>anty.  503.    The  statute  gives  the  power  to 

'  Kerrigan,  in  re,  4  Vroom  (S3  N.  J.  justices  in  oases  where  witnesses  re» 

L.)  344.  fuse  to  answer  questions,  and  when 

*  Rhinehart  v«  Lance,  43  N.  J.  L.  there  is  a  prior  oath  as  to  the  materi- 

(14  Vroom)  317.  ality  of  the  question.    Rutherford  v« 

^  Paley  on  Convictions  (1866),  329.  Holmes,  66  N.  Y.  868  ;  S.  C,  5  Hun, 

That  they  have  no  such  power  at  oom-  317. 

mon  law,  when  sitting  singly,  is  argued  In  Illinois  neither  police  magistrates 

with  much  acuteness  by  Depue,  J.,  in  nor  justices  have  this  i)ower.    Newton 

Rhinehart  v.  Lance,  43  N.  J.  L.  (14  ,  t7.  Locklin,  77  111.  103 ;  and  so  in  Ala- 

Yroom)  317.  bama.  State  v.  McDnfle,  52  Ala.  4. 

s  State   V,  Towle,  42  N.    H.    540  ;  «  6  Robinson's  Practice,  694 ;  Ander- 

Cooper,  in  re,  32  Vt.  253 ;  Hill  v.  Cran-  son  v.  Dunn,  6  Wheat.  204  ;  Stewart  v, 

dall,  52  111.  70  ;  Robb  v.  McDonald,  29  Blaine,  1  McArthur,  453 ;   Falvey,  in 

Iowa,  330.  As  to  New  York,  the  power  re,  7  Wis.  630 ;   Nugent,  ez  parte,  4 

is  said  to  exist  in  justices  at  common  Clark  (Phila.)  107 ;  1  Am.  L.  J.  107. 

law.    Cowen's  Treatise,  §  1334.    For  A  curious  question,  as  to  the  right  of 

^is  Mr.  Cowen  cites  Mather  v.  Hood,  8  the  legislature  to  punish  for  contempt, 

Johns.  R.  44;  and  Richmond  v.  Day-  arose  in  Pennsylvania  in  1758.    Dr. 

ton,  10  Johns.  R.  393— cases,  however,  William  Smith,  provost  of  the  Univer- 

which  only  go  to  the  justices*  right  to  sity  of  Pennsylvania,  gave  great  offence 

convict  of  forcible  entry,  and  to  bind  to  the  provincial  assembly  by  taking 
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§  965.]  PLBADING  AND  PRACTICE.  [OHAP.  ZX. 

British  parliament  cannot  be  questioned.^  Bat  it  is  now  held  by 
the  Supreme  Court  of  the  United  States  that  the  House  of  Repre- 
sentatives of  the  United  States  has  no  power  to  commit  for  contempt 
witnesses  refusing  to  answer  questions  in  inquiries  instituted  by  it  not 
connected  with  the  election  of  its  members  or  with  impeachment  pro- 
cedure.' The  same  reasoning  applies  to  the  legislatures  of  the  par- 
ticular States.  And  it  is  clear  that  in  any  view  that  the  power  of 
committal  for  contempt  does  not  belong  to  inferior  legislatures,  such 
as  town  councils  or  town  meetings.'  The  remedy  for  disturbance  in 
such  case  is  binding  oyer  to  keep  the  peace,  or  indictment  for  dis- 
turbing a  meeting. 

IV.   INDIGTABILITT  OF  COIITEEMPTS :    EMBRACEBT. 

§  965.  It  has  been  already  noticed  that  attempts  to  interfere  with 

interfer.  ^^^  production  of  evidence  in  a  case  are  indictable  at 

encewith  common  law.^    It  is  also  clear  that  all  disorder  in  a 

tice  Indict-  court-room,  and  all  attempts,  forcible  or  fraudulent,  to 

*^^®"  interfere  with  or  prevent  tiie  due  course  of  public  justice, 

part  in  the  pnblioation  of  a  petition  to  167 ;    Bardett  v,  Abbott,  14  Bast,  1- 

the  assemblj  which  that  body  deemed  131 ;  Crosbj'B  case,  1  WilB.  188 ;  Feo- 

libelloua.     He  was  committed  for  con-  pie  v.  Keeler,  99  N.  Y.  463. 

tempt,  and  this  commitment  was  re-  '  Kilboame  v.  Thompson,  103  U.  S. 

newed  by  a  sncoeeding  assembly.    The  168.     The  reason  given  is  that  the 

assembly,  in  the  commitment,  directed  omnipotence  assigned  to  the  British 

the  sheriff  to  refuse  to  obey  all  writs  of  parliament,  which  creates  the  British 

habecu  corpus.     An  appeal  was  taken  to  constitution,  cannot    be    assigned  to 

England  ;   and  the  law  officers  of  the  either  congress  or  State  legislatures  in 

crown  gave    it  as  their  opinion  that  this  ooontry  which  are  the  creatures  of 

thoagh  the  paper  in  qaestion  was  a  the  constitntions  by  which  they  are 

libel,  it  could  not  be  treated  as  a  con-  limited. 

tempt  by  a  legislature  elected  after  its  *  Thus  it  has  been  held  in  Maasa- 

publication.     It  was  further  held  that  chusetts  that  an  act  of  the  legislature 

the  direction  to  the  sheriff  not  to  obey  giving  to  municipal  corporations  power 

a  writ  of   habeas  corpus  was  unwar-  to  punish  for  contempt  is  unoonstitn- 

rantable.    The  latter  points  were  af-  tional.    Whitoomb's  case,   120  Mass. 

firmed  by  the  privy  council.    See  Life  118 ;  see  Maulsby,  ez  jwrte,  13  Hd. 

of  Rev.  William  Smith,  D.D.,  by  H.  642. 

W.   Smith,   Phila.   1879,   chaps,  xii.,  «  Whart.  Grim.  Law,  9tK  ed.  §  1333. 

xiv.  See  Bllerbe,  in  re,  4  MoCr.  449;  4 

See  on  this  topic,  article  in  21  Gent.  Grim.  Law  Hag.  60,  under  federal  re- 

L.  J.  43.  vised  statutes.    People  v.  Mead,  1  K. 

I  1  KentGom.  236  ;  1  Story  on  Gonst.  T.  Gr.  R.  417. 
$  847 ;  Shaftsbury's  case,  1  Mod.  144, 
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are  in  like  manner  indictable.  So,  by  the  better  opinion,  is  insolent, 
or  abasive,  or  corrupt  language  addressed  to  a  justice  of  the  peace 
when  in  the  execution  of  his  office.^  Whether  attempt  to  intimi- 
date or  cajole  a  judge  is  indictable  has  been  doubted ;  though  it  is 
clearly  ground,  on  reasoning  already  giren,  for  a  binding  over  to 
good  behavior. 

§  966.  By  the  common  law  it  is  an  indictable  offence  to  approach 
jurymen  for  the  purpose  of  intimidating  or  influencing 
them.'    Under  the   title  of  embracert/y  such  attempts  Jmbracery 
have  been  treated  as  forminc;  a  substantive  offence,  in-   orimprop- 

o  '  er  luterfer- 

dependent  of  the  question  of  success.'    By  a  statute  of  «ncewith 

the  United  States  the  offence  has  in  the  federal  courts  a 

specific  penalty.^    And  such  misconduct  is  in  any  view  a  contempt.^ 

V.   PRACTICE. 

§  967.  When  a  contempt,  punishable  by  summary  commitment, 
takes  place  in  the  face  of  the  court,  the  court  may  order  ^^  ^^^  j^ 
a  rule  on  the  offender,  returnable  instanter,  to  show  cause   f&ce  of 
why  he  should  not  be  committed ;  though  sometimes  the   may  be 
rule  to  show  cause  is  dispensed  with,  and  the  offender  ^ntiy°re- 
simply  required  to  purge  himself  or  stand  committed.'  turnaWe. 
No  evidence  need  in  such  case  be  taken,^  the  matter  being  within 
the  judicial  notice  of  the  court.'    And  in  case  of  the  offender  ab- 
sconding, the  court  may  sentence  him  at  any  time  during  the  term 
when  he  is  brought  back.' 

1  Sapra,  §  203 ;  Whart.  Grim.  Law,  Law,  9th  ed.  §  1858 ;  1  Hawk.  b.  i.  c. 

9th  ed.  §  1616 ;  see  R.  v,  Lefroj,  cited  85 ;  Whart.  Prec.  1022 ;  State  v.  Sales, 

flupra,  §  953,  in  whioh  case  Mellor,  J.,  2  Ner.  268. 

said,  *'  that  judges  of  inferior  courts  *  Supra,  §  729. 

have  protection  by  way  of  criminal  in-  >  Harwell  v.   State,   10    Lea,    644 ; 

formation,  in  oases  of  imputations  upon  Gandy  v.  State,  13  Neb.  445. 

their  character  or  conduct  calculated  to  >  See  5  Grim  Law  Mag.  484. 

affect    the  administration  of  Justice.  ^  4  Bl.  Gom.  (Wend,  ed.)  2836<se9. ; 

And  it  was  not  thought  necessary  to  U.   S.  v.  Wayne,   Wall.   G.   G.   134 ; 

give  them  greater  power.*'    To  same  Smethurst,  in  re,  2  Sandf.   724;   see 

effect  see  remarks  of  Woodward,  J.,  in  Durant  v.  Wash.  Go.,  1  Woolw.  377  ; 

Albright  v.  Lapp,  26  Penn.  St.  99.  Gqm.  v.  Snowdon,  1  Brewst.  218. 

<  Thomp.  &  Mer.  on  Jur.  §  364 ;  su-  *  People  v.  Kelly,  24  N.  T.  75. 

pra,  §§  72,  338,  381 ;   Gom.  p.  Eauff-  *  See  Middlebrook  v.  SUte,  43  Gonn. 

man,  1  Phila.  534.  257. 

*  Supra,  §§  367,  729  ;  Whart.  Grim. 
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§  968.  For  contempts  not  in  facie  curiae  a  role  to  show  cause  is 
Otherwise  '^®<5C88ary  ;*  and  afSdayits  must  be  produced*  to  prove  the 
as  to  COD-      inculpatory  facts,  in  all  cases  in  which  the  proceeding  is 

tempts  not  ,  ,         ,  -  j   *      ..  ii-        . 

In  face  of  not  based  on  a  return  of  record  by  the  proper  officer.' 
court.  rpi^^  defendant  then,  and  not  till  then,  is  called  upon  to 

purge  himself  from  the  contempt.^ 

§  969.  The  process,  in  the  hearing,  on  the  question  of  purging, 

is  inquisitorial,  in  so  far  that  it  calls  upon  the  defendant 

may  be  in-    to  purge  himself  from  the  contempt.    If  disrespect  is 

quisitoriai.    ^jg^yQ^^^j  qj.  apologised  for,  and  reparation,  in  proper 

cases,  made,  then  the  punishment  is  mitigated,  or  made  nominal,  on 
payment  of  costs.'  Evidence  contradicting  that  of  the  party 
purging  himself  cannot  at  common  law  be  received,  his  answers  being 
conclusive ;'  though  he  may  in  such  evidence  expose  himself  to 
an  indictment  for  perjury.^  In  equity  process,  however,  the 
answers  so  made  may  be  contested. 

I  That  notice  is  essential,  see  State  v.  v.  State,  47  Ind.  528 ;  Batchelder  r. 

Matthews,  37  N.  H.  450  ;  Langdon,  ez  Moore,  42  Cal.  412 ;  see  Whart.  Crim. 

parte,  25  Vt.  680 ;  Sommersett  9.  Lellers,  Bt.  §  350.    That  the  partj  accused  is 

2Halst.  31.  This  question  is  elaboratelj  entitled  to  he  heard,  see,  farther,  S 

discussed  in  5  Crim.  Law  Mag.  472  et  $eq.  Crim.  Law  Mag.  514 ;  State  o.  Jadges, 

<  Judson,  in  re,  3  Blatoh.  148 ;  Daves,  32  La.  An.  1256 ;  Eilgore,  ez  parte,  3 
in  re,  81  N.  C.  72 ;  State  v.  Blackwell,  Tez.  Ap.  247. 

10  8.  C.  35  ;   see  5  Crim.  Law  Mag.  '  See,  as  illustrating  practice,  R.  r. 

485.     In  some  States  an  affidavit  is  a£  Onslow,  12  Coz  C.  C.  358  ;  Beebee,  ei 

essential  prerequisite.    Batchelder  v.  parte,  2  Wall.  Jr.  127  ;  U.  S.  v.  Schol- 

Moore,  42  Cal.  412  ;  Phillips  v.  Welch,  field,  1  Cranch,  130 ;  Davis  v.  Sherron, 

13  Nev.  158.  1  Cranch,  287  ;  People  o.  Few,  2  Johns. 

*  R.  V.  Elkins,  4  Burr.  2129  ;  SUte  R.  290 ;   McDermott  r.  State,  10  N.  J. 

V.  Ackerson,  25  N.  J.  L.  209  ;  Wright,  L.  63. 

ez  parte,  65  Ind.  504,  508.  <  R.  r.  Yaughan,  Doagl.  516 ;  Pit- 

<  R.  o.  Onslow,  12  Coz  C.  C.  358  ;  R.  man,  in  re,  1  Curt  C.  C.  186 ;  Back  r. 
V,  Skipworth,  12  Coz  C.  C.  371 ;  R.  v.  Buck,  60  111.  105  ;  Haskett  v.  Stote,  51 
Lefroy,  L.  R.  8  Q.  B.  134 ;  Judson,  in  Ind.  176.  Biggs,  ez  parte,  64  N.  C. 
re,  3  Blatch.  148 ;  Lee  v,  Chadwick,  11  202 ;  though  see  contra,  State  v,  Hat- 
Int.  Rev.  Rec.  133  ;  Stai\woodt7.  Green,  thews,  37  N.  H.  450  ;  Henry  v.  Ellis, 
Ibid.  134  ;  3  Am.  Law  T.  Rep.  133 ;  49  Iowa,  205.  As  to  the  rule  of  evi- 
Hollingsworth  v.  Duane,  Wall.  C.  C.  denoe,  see  Bates's  case,  55  N.  H.  325;  U. 
141 ;  Whittem  v.  State,  36  Ind.  196  ;  S.  v.  Dodge,  2  Gall.  313. 
McConnell  v.  State,  46  Ind.  298 ;  Burke  ^  U.  S.  v.  Dodge,  ut  sup. 
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VI.   PUNISHMENT. 

§  970.  Where,  as  in  the  case  of  a  witness  not  attending  through 
inadvertence,  no  contempt  is  intended,  and  the  offence  is   _ 

,     ,  .  .       1      .  fi   Court  may 

purged,  the  court  may  sentence  simply  to  payment  of  fine  and 
costs,  and  require  recognizances  for  good  behavior.*  ^^p*^**^"* 
The  court  has  power,  however,  as  has  been  seen,  to  fine  and  im- 
prison, and  to  imprison  until  the  fine  be  paid ;'  and  in  case  of  attor- 
neys, to  strike  their  names  from  the  r^U,  or  suspend  them  for  a 
fixed  period.'  No  bail,  after  commitment,  it  has  been  said,  can  be 
received  ;^  but  this  must  be  qualified  by  the  position  that  the  court 
can  order  bail  for  good  behavior  as  a  substitute  for  commitment.' 

§  971.  A  commitment  for  contempt,  when  imposed  as  a  punish- 
ment, must  be  for  a  fixed  period ;  otherwise  it  is  void.   ^^,^^11^. 
It  is  otherwise,  however,  when  the  commitment  is  to   mentmufit 
enforce   a  particular  duty  (e.  g.<,  to  testify),  in  which   Axed 
case  the  imprisonment  may  be  directed  to  continue  until  ^'^    ' 
the  duty  be  performed.' 

§  972.  The  fine  goes  to  the  State ;  not  to  any  party  injured.' 
But  it  seems  that  to  the  fine  may  be  added  to  the  plain- 
tiff's counsel  fees  and  costs  incurred  in  resistance  of  the   ^^^jfte!' 
application.' 

1  U.  S.  V,  Caton,  I  Crancb,  150.    As  case,  26  Penn.  St.  23 ;  Com.  v.  Small, 

to  practice  in  reepect  to  perjnrj,  see  Ibid.  42. 

Brinklej  v.  BrlDklej,  47  N.  Y.  40 ;  ^  Mallee,  in  re,  7  BUtch.  C.  C.  23 ; 

Wells  V.  Ck>m.,  21  Qrat.  500.  Rhodes,  in  re,  65  N.  C.  518 ;  Morris  v. 

s  Crittenden,  ez  parte,  62  Cal.  534.  W^iitehead,  65  N.  C.  637. 

*  Stephens  v.  Hill,  10  M.  &  W.  28 ;  >  Donbledaj  v,  Sherman,  8  Blatch. 

Smith  V.  Matham,  4  D.  &  R.  738.    See  C.  C.  45. 

snpra,  §  953.  Under  the  federal  statntes  the  oonrt 

'  Keamej,  ez  parte,  7  Wheat.  38 ;  imposing  a  fine  for  contempt  will  not 

bat  this  rests  on  the  limited  appellate  remit  it,  this  being  solely  a  matter  be- 

power  of  the  U.  S.  Supreme  Court.  longing  to  the  pardoning  power,  nntil 

'  See  U.  S.  V.  Caton,  ut  nqtra;  People  the  ezeontive,  on  being  appealed  to, 

v.  Bennett,  4  Paige,  282.    See  U.  S.  v,  finally  refuses  to  ezeroise  Jnrisdiction 

Atchison,  etc.  R.  R.,  16  Fed.  Rep.  853 ;  over    the    matter.      MoUee,  in  re,  7 

Childrens  v,  Saabj,  1  Vernon,   207 ;  Blatch.  23 ;   3  Op.  Atty.-Gen.  622 ;  4 

Magennis  v,  Parkhorst,  4  N.  J.  Eq.  Ibid.  458 ;  5  Ibid.  579.     See  Kearnej, 

433.  ez  parte,  7  Wheat.  38. 

«  Supra,  §§  70  et  seq. ;  Williamson's 
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VII.   CONVICTION  ON   SAMB  PACTS  NO  BAR  TO  PROCEEDINGS  FOR 

CONTEMPT,  AND   SO  OF  CONVERSE. 

§  973.  Contempt  is  not  barred  by  other  procedare,  based  on 
injuries  inflicted  by  the  contemptuous  act  on  third  parties,^ 
no°^arred    *^®  reason  being  that  the  personal  injury  and  the  con- 
by  other       tempt  havinir  different  juridical  relations,  each  with  a 

procedure.  r  o  v  ^ 

distinct  penalty,  have  distinct  punishments.' 

Vin.  APPEAL,  ERROR,  AND  PARDON. 

§  974.  From  the  high  and  extreme  prerogative  that  commitment 

for  contempt  involves,  it  is  right  that  when  exercised  by 

record ^°      an  inferior  court  it  should  be  the  subject  of  revision  by  a 

m^  be         superior  court,  whenever  the  record  can  be  removed  or 

revised  In     the  issue  in  any  way  transferred,  either  in  the  way  of 

error  w         m  m 

appeal,  or  by  writ  of  error.  Such  is  the  sound  opinion ;' 
though  where  there  is  no  statutory  mode  of  revisal,  and  the  record 
does  not  show  the  facts,  the  attempt  thus  to  review  must  necessarily 
fail.^  Yet,  where  there  is  no  process  of  appeal,  the  inferior  court 
may  be  restrained  from  proceeding  by  injunction  or  prohibition.' 

1  Supra,  §  444.  Gandj  o.  State,  13  Neb.  445.    Compare 

s  See  State  v.  Woodfin,  5  Ired.  199;  Whittem  v.  SUte,  36  Ind.  196,  where 

State  V.  Williams,  2  Speers,  26 ;  and  this  view  is  ablj  vindicated  (thoagli 

see  Middlebrook  v.  State,  43  Conn.  257,  see    Barke   v.  State,  47   Ind.    528) ; 

for  case  of  modification  of  sentence.  Stokely  v.  Com.,  1  Va.  Cas.  330 ;  Hov- 

*  Langdon,  ex  parte,   25  Yt.   680 ;  ard  r.  Dnrand,  36  Ga.  346,  where  it  ia 

Clarke  v.  May,  2  Gray,  410;    Tates,  said  there  is  an  appeal  for  abnse  of 

ex    parte,  6  Johns.  R.  337 ;    Albany  discretion.     In  People  r.  O'Neill,  47 

Bk.  V.  8chermerhorn,   9  Paige,  372 ;  Cal.  109,  it  was  held  that  the  action  of 

People  V.  Kelly,  24  N.  T.  74 ;   Pitt  v.  the  court  below  was  always  rerersible 

Davison,  37  N.  Y.  235 ;  Hnmmell,  in  for  want  of  jurisdiction, 

re,  9  Watts,  416 ;   Com.  v.  Newton,  1  *  See,  for  cases  of  this,  Kearney,  «z 

Grant,    453  ;    Bait.    &    0.   R.    R.    v.  part«,  7  Wheat.  38  ;  Cooper,  in  re,  32 

Wheeling,  13  Grat.  40 ;  Summers,  ex  Yt.  258 ;  Manlsby,  ex  parte,  13  Hd. 

parte,  5    Ired.    149  ;     Cabot  tr.  Tar-  625  ;  Gates  r.  McDaniel,  4  Stew,  k  P. 

borongh,  27  Ga.  476  ;  Bickley  i;.  Com.,  69  ;  Adams,  ex  parte,  25  Miss.  883; 

2  J.  J.  Marsh.  572 ;   Stuart  v.  People,  State  v.  Thurmond,  37  Tex.  340. 

3  Scam.  395  ;   Jilz,  ex  parte,  64  Mo.  ^  R.  v.  Lefroy,  L.  R.  8  Q.  B.  131, 
205 ;    Rowe,  ex   parte,   7    Cal.    175 ;  dted  fully  supra,  §  963,  note. 
Jordan    r.    State,    14    Texas,    436; 
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§  974  a.  Oommitments  for  contempt  cannot  ordinarily  be  reviewed 
by  a  coordinate  coart  on  habeas  corpus;^   though  it  is 
held  that  a  federal  court  may  review  on  habeas  corpus  habeM 
such  a  commitment  by  a  State  court,  when  in  violation  of  ^^'y**** 
a  federal  statute  or  constitutional  sanction.' 

§  975.   Pardon^  it  has  been  already  noticed,  has  been  held  not 
to  release  from  imprisonment  for  contempt,  though  the  pardon 
better  opinion  is  to  the  contrary  .•    It  should  be  added  does  not 
that  the  right  to  pardon  and  remit  has  been  claimed,  in  release, 
contempts  committed  in  the  federal  courts,  by  the  President  of  the 
United  States.^ 

1  People  V.  Jacobs,  66  N.  T.  8 ;  Haines  >  Infra,  §§  981,  991. 

v.  Haines,  35  Mich.  138 ;  Shattnck  r.  '  Sapra,  §  530. 

State,  51  MisB.  50 ;  State  v.  Seaton,  61  ^  See  remarks  of  Blatchford,  J.,  7 

Iowa,  563.    Bat  see  more  fnllji  infra,  Blatoh.  25  ;  and  see  State  r.  Sanvinet, 

§  999.  24  La.  An.  119.    Sapra,  §  530. 
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PLBADIKO  AND  PBAOTICK. 


[chap.  ZZL 


CHAPTER  XXI. 

HABEAS  CORPUS. 


Writ  available  at  any  stage  of  imprisou- 

meut,  §  978. 
CanDot  be  sospeuded  by  President  or 

governor,  §  979. 
State  court  cannot  discharge  from  federal 

arrest,  §  980. 
Federal  courts  may  review  State  arrests, 

§961. 
Petition  to  be  verified  by  aflEldavlt,  §  982. 
May  be  applied  for  by  next  friend,  §  988. 
To  be  directed  to  custodian  and  to  be 

served  personally,  §  984. 
Notice  to  be  given  to  prosecution,  §  985. 
Writ  not  granted  when  relator  should  be 

remanded,  §  986. 
Relator,  if  in  custody,  must  be  produced 

immediately  in  court,  §  987. 
Causes  of  detention  must  be  returned, 

§988. 
Return  must  not  be  evasive,  §  989. 
Writ  to  be  enforced  by  attachment,  §  990. 
Return  may  be  controverted,  §  991. 
Discharge  Arom  defects  of  process ;  and 

so  in  cases  of  oppression,  §  992. 
Writ  may  test  extradition  process,  §  99B. 
Writ  may  obtain  redress  from  void  sen- 
tence, §  994. 
but  cannot  overhaul  Indictment  or 
matters  within  province  of  trial 
court,  §  995. 


cannot  collaterally  correct  errore, 

§996. 
nor  interrupt  hearings,  §  996  a. 

Military  judgments  cannot  be  thus  re- 
viewed, §  997. 

Kor  summary  police  convictions,  §  998. 

Nor  committals  for  contempt,  §  999. 

Court    determines    questlona    of   &ct, 
§1000. 

Probable  cause  enough,  §  1001. 

Evidence    not   excluded    on    technical 
grounds,  §  1002. 

Remitting  evidence  and  record  by  eer- 
tiorarif  §  1008. 

Affidavits  may  be  received,  §  1004. 

No  discharge  for  technical   defects  or 
variance,  §  1005. 

Discharge  from  pardon   or   limttatloD, 
§  1006. 

Discharge  from  want  of  probable  caose : 
adjustment  of  bail,  §  1007. 

Judgment   must   be   discharge    or  rt- 
mander,  §  1008. 

During    hearing   custody   is   in  court, 
§1009. 

No  writ  of  error  at  common  law ;  pro- 
ceedings in  error,  §  1010. 

How  far  discharge   affects   subsequent 
anest,  §  1011; 


§  978.  The  writ  of  habeas  corpusj  while  the  first,  is  also  the  lafit 
Writ  avatt-  P^^^^^^  ^  which  an  arrested  person  can  resort  for  the 
able  at  any  purpose  of  having  his  case  tested  by  a  court  of  justiee; 
imprison-  and  a  brief  summary  of  the  law  in  this  relation  maj  not 
'°«'''-  improperly  close  the'present  yolnme.    The  writ  is  one  of 

the  high  prerogatives  of  the  people  as  a  sovereign,  and  its  object  is 
to  enable  any  person  within  the  territorial  limits  of  the  State,  alien 
or  subject,  no  matter  what  may  be  the  disabilities  or  infamy  ooder 
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which  he  labors,  to  obtain  at  any  period  the  judgment  of  a  judicial 
tribunal  as  to  the  legality  of  an  imprisonment  in  which  he  may  be 
detained.  The  origin  and  history  of  the  statute  providing  this  writ, 
however,  are  beyond  our  present  province  ;  and  it  is  equally  out  of 
our  range  to  discuss  the  cases  in  which  the  writ  may  be  used  to 
obtain  adjudications  on  the  lawfulness  of  custody  other  than  that 
imposed  by  criminal  process.  To  the  writ  ^s  a  mode  of  obtaining 
relief  from  an  arrest  under  a  criminal  charge  our  attention  must  be 
confined.^ 

§  979.  It  is  not  within  the  constitutional  power  of  the  President 
of  the  United  States  to  suspend   the  operation  of  the   „^_,, 
wnt,  or  to  authorize  such  suspension  by  a  military  officer,   not  be  sus- 
The  prerogative  of  suspending  the  writ  belongs  exclu-   ^esiden/ 
sively  to  Congress.*    Nor  is  this  function  vested  in  the   ^JnorJ" 

^  That  the  right  is  bj  oommon  law  on  the  Snapension  of  the  Writ  of  Ha- 

see  Besset,  in  re,  6  Q.  B.  481.    To  the  beas  Corpas.    Wash.  1861. 

same  effect  is  Lord  Mansfield's  speech  (2.)  Habeas  Corpus  and  Martial  Law. 

in  the  House  of  Lords,  June,   1758 ;  By  Joel  Parker.    1861.    Judge  Parker 

Campbell's  Chief  Justices,  11.  453 ;  and  here    argues   that  in    times   of   war, 

Tanej,  C.  J.,  in  Merryman's  case,  in-  *' whether  foreign  or  domestic,  there 

fra.     Merrjman's  case  is  reviewed  in  may  be  justifiable  refusals  to  obey  the 

9  Am.  Law  Reg.  705.    Compare  1  Pome-  command  of  the  writ,  without  any  act 

roy's  Arohbold,   199  et  seq,;  22  Am.  of  Cbngress,  or  any  order  or  authoriza- 

Law   Rev.   149.     That ,  the  petitioner  tion  of  the  President,  or  any  State  leg> 

must  be  in  custody,  see  Cole,  e!c  parte,  islation  for  that  purpose.*'    This,  how- 

14  Tex.  Ap.  579.  ever,  does  not  arise  from  the  President's 

*  Merryman,  ex  parte,  Taney,  246 ;  power  to  suspend  the  writ,  which  he 
Benedict,  in  re,  Hall,  J.,  Pamph.  N.  cannot  constitutionally  do,  but  from 
Y.  1862;  McCall  v.  McDowell,  1  Abb.  the  coordinate  Jurisdiction  of  the  mill- 
U.  S.  212 ;  McQuillon,  ex  parte,  1  West,  tary  authorities. 
L.  Month.  440 ;  9  Pitts.  L.  J.  29  ;  Grif-  (3.)  The  Privilege  of  the  Writ  of 
fin  V.  Wilcox,  21  Ind.  370 ;  Kemp  v.  Habeas  Corpus  under  the  Constitution. 
State,  16  Wis.  359.  See  Field,  ex  By  Horace  Binney.  Second  edition, 
parte,  5  Blatch.  63 ;  Dunn,  in  re,  26  Philadelphia :  C.  Sherman  &  Son. 
How.  Pr.  467.  That  the  writ  is  not  1862.  In  this  pamphlet  Mr.  Binuey 
barred,  though  proceedings  on  it  are  holds  that  there  is  nothing  in  the  con- 
stayed  by  the  suspension,  see  Milligan,  stitutional  clause  **  which  either  di- 
ex  parte,  4  Wall.  2.                                 *  rectly  or  by   any  fair  or  reasonable 

The  su8i>enslon  in  any  view  is  not  implication  gives  or  confines  tlxis  au- 

affected  by  an  order  of  the  war  depart-  thority  (that  of  suspension  of  the  writ) 

ment.    Field,  ex  parte,  ut  sup,  to  Congress,  or  takes  it  from  the  exe- 

On  the  topic  in  the  text  the  follow-  cutive"    (p.   31) ;  and    an    elaborate 

ing  pamphlets  may  be  consulted : —  reply  is   attempted  to  Chief  Justice 

(1.)  The  Opinion  of  U.  S.  Atty.-Oen.  Taney's  opinion  in  Merryman's  case. 
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governor  of  a  State,  under  a  constitution  ^ving  the  goyemor  power 
to  suppress  insurrections.^ 

A  ''second  part'*  to  the  same  pamphlet  (12.)  Authorities  cited  Antagonistic 

was  published  hj  Mr.  Binnej  in  the  to  Mr.  Binnej's  Gonclusiona.    By  Tat- 

same  year,  the  object  of  this  publica-  low  Jackson.     Philadelphia,  1862. 

tion  being  to  "confront  a  doctrine  of  (13.)    Judge   Curtis    on    Bzeontive 

certain  writers  that  the  habeas  corpus  Power;   reprinted  2  Curtis'a  Works, 

clause  in  the  Constitution  does  not  give  309.    Compare   1    Curtia's  Life,  240, 

power  to  anybody  to  suspend  the  privi-  349. 

lege  of  the  writ,  but  is  only  restrictiye  (14.)  Judge  Leavitt's  Decision  in 
of  the  otherwise  plenary  power  of  Vallandingham's  case.  Pamph.  Phil- 
Congress."    This  pamphlet  is  a  reply  adelphia,  1863. 

to  the  answers  which  Mr.  Binney's  ftrst  (15.)  Opinions  of  Founders  of  Re- 
pamphlet  drew  forth.  public  on  Habeas  Corpus,  eto.    Wash- 

(4.)  The  Law  of  War  and  Conflsca-  ington,  1864. 

tion.    By  S.  S.  Nicholas.    LouisTille,  (16.)  Pacts  and  Authorities  on  the 

1862.  Suspension  of  the  Writ  of  Habeas  Cor- 

(5.)    Review  of  Binney  on  the  Ha-  pus,  1864.    Anon, 

beas  Corpus.    By  J.  C.  Bullitt.    Phil-  The  following  conclusions  may  now 

adelphia,  1862.  be  ventured  on  the  topics  discussed  in 

(6.)  Remarks  on  Mr.  Binney 's  Trea-  the  foregoing  publications : — 

tise.     By  George  M.  Wharton.     Phila-  First.   The  President  of  the  United 

delphia,  1862.  States  has  no  constitutional  power  to 

(7.)    Reply  by  Mr.  Wharton  to  Mr.  suspend  the  writ  of  kabetu  eorjms, 

Binney 's   Criticisms.     In  these  pam-  Second.  On  the  return  by  a  general 

phlets  the  position  that  the  President  military  officer,  in  time  of  war,  that 

has  no  right,  on  his  own  motion,  to  he  holds  the  relator  either  as  a  mili- 

suspend  the  writ,  is  sustained  with  tary  subordinate,  or  as  a  spy,  or  is  a 

great  force.    It  is  not,  at  the  same  time,  desertor,  or  as  a  prisoner  of  war,  an 

claimed  that  a  return  by  a  military  attachment  should  be  refused.    Infra, 

officer  in  time  of  war,  that  the  relator  §  996. 

is  in  military  custody,  is  not  a  sufficient  Third.  When  a  person,  not  in  mill- 
discharge,  tary  service,  or  a  prisoner  of  war,  or 

(8.)  Personal   Liberty  and  Martial  charged  with  being  a  spy  or  deserter, 

Law.     Philadelphia,   1862.     By    Ed-  is  arrested  by  any  authority  whatso- 

ward  Ingersoll.  ever,  he  should  be  discharged  by  a 

(9.)  Habeas  Ck>rpus.     By  D.  A.  Ma-  federal  judge  on  habeas  corpus^  unless 

honey,  Prisoner  of  Stato,  1863.  there    is   evidence    produced   against 

(10.)  The  Susi>ending  Power  and  the  him  at  the  hearing  sufficient  to  jostiiy 

Writ  of  Habeiy  Corpus.    By  James  F.  an  indictment  to  be  found  against  him 

Johnson.     Philadelphia,  1862.  ^  by  a  grand  jury.    See   MiUigan,  ex 

(11.)  Martial  Law :  What  is  it,  and  parto,  4  Wall.  3. 

who  can  declare  it  ?    By  Tat  low  Jack-  Fourth.   If  the  return  be  that  the 

son.    Philadelphia,  1862.  relator  is  held  under  federal  authority, 


1  Moore,  ez  parto,  64  N.  C.  802.    As  to  restoration  of  writ  by  proclamation, 
see  Martin,  in  re,  45  Barb.  142. 
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§  980.  The  writ  cannot  be  ased  by  a  State  court  for  the  purpose 
of  revising  arrests  under  federal  process.^    Hence,  it  is  the  duty  of 

the  reyision  by  a  writ  of  habeas  corpus  amenable  to  his  military  ediots,  than 

is    vested  exdasively  in  the  federal  he  has  to  hold  all  the  projMrty  of  the 

courts.    Infra,  §§  980,  990.  ooantry  subject  to  his  military  reqni- 

Aooording  to  Judge  Curtis,  **Mili-  sitions."    2  Curtis's  Life  and  Works, 

tary  law  is  that  system  of  laws  enacted  327.    Ck>mpare  authorities  cited  in  Law- 

by  the  legislative  power  for  the  gov-  renoe's  Wheaton,  516-520,  as  to  dis- 

ernment  of  the  army  and  navy  of  the  tinotion  between  martial  and  military 

United  States,  and  of  the  militia  when  law,  and  the  right  to  suspend  the  writ 

called   into  the  actual  service  of  the  of  habeas  corpus.    Between  martial  law 

United  States.     It  has  no  control  what-  and  military  law  the  distinction  is  this  : 

ever  over  any  person  or  any  property  Martial  law  is  the  law  adopted  by  civ- 

of  any  citizen.   It  could  not  even  apply  ilised  belligerents  in  matters  oonnected 

to  the  teamsters  of  an  army  save  by  with  army  discipline;  military  law  is  the 

force  of  express  provisions  of  the  laws  law  a  conqueror  imposes  in  a  subjugated 

of  Congress  making  such  persons  amen-  province  to  determine  matters  of  State. 

able  thereto.      The  persons  and  pro-  See  Whart.  Com.  Am.  Law,  §§  37,  38 ; 

perty  of  private  citizens  of  the  United  Mason,  ex  parte,  105  U^  S.  696.    Infra, 

States  are  as  absolutely  exempted  from  §  979.    See,  also,  Waters  t7.  Campbell, 

the  control  of  military  law  as  they  are  5  Sawyer,  17. 

exempted  from  the  control  of  the  laws  Mr.  Sumner,  in  his  speech  of  June 

of  Great  Britain.    But  there  is  also  27,  1862,   took  the  ground  that  the 

martial  law.    What  is  this  ?    It  is  the  power  of  Congress  in  this  relation  was 

will  of  a  military  commander  operat-  supreme. 

ing    without    any  restraint,  save  his  '  Ableman  v.  Booth,  21  How.  506 ; 

judgment,  upon  the   lives,  upon  the  Tarble,  inre,  13  Wal.  397  (Chase,  C.J., 

property,  upon  the  entire  social  and  diss.) ;    Farrand,  in   re,   1    Abb.    U. 

individual  condition  of  all  over  whom  S.  140 ;  Farrand  v.  Fowler,  2  Am.  L. 

this  law  extends.  ....    In  time  of  T.  (U.  S.  Ct.)  4 ;    Ferguson,  in  re,  9 

war,  without  any  special  legislation,  Johns.  239  ;  State  v.  Zalich,  29  N.  J. 

not  the  commander-in-chief  only,  but  L.  409  ;  State  v.  Plime,  T.  U.  P.  Charlt. 

every  commander  of  an  expedition  or  142 ;  Spangler,  in  re,  11  Mich.  298 ;  Tar- 

of  a  military  post,  is  lawfully  empow-  ble,  in  re,  25  Wis.  390 ;  Hill,  ex  parte, 

ered  by  the  Constitution  and  laws  of  5  Nev.  154 ;  Kelly,  ex  parte,  37  Ala. 

the  United  States  to  do  whatsoever  is  474 ;   see  Church  on  Habeas   Corpus, 

necessary  to  accomplish  the  lawful  ob-  §§  83  ff.  for  a  discussion  of  Booth's  case. 

jects  of  his  command But  when  That  it  is  for  the  State  court  to  deter- 

the  military  commander  controls  the  mine  whether  the  federal  arrest  is  legal 
persons  or  proi>erty  of  citizens  who  are  has  been  ruled  in  State  v.  Dimick,  12 
beyond  the  sphere  of  his  actual  opera-  N.  H.  194 ;  Com.  v.  Downes,  24  Pick, 
tions  in  the  field,  when  he  makes  laws  227  ;  Sims,  in  re,  7  Cush.  285 ;  Bar- 
to  govern  their  conduct,  he  becomes  a  rett.  In  re,  42  Barb.  479  ;  Com.  v.  Fox, 

legislator He  has  no  more  law-  7  Penn.  St.  336  ;  Dougherty  v.  Biddle, 

ful  authority  to  hold  all  the  citizens  of  Bright.  4 ;  Lockington,  in  re.   Bright, 

the  entire  country,  outside  of  the  sphere  269  ;  Collier,  in  re,  6  Ohio  St.  55  ;  Bush- 

of  his  actual  operations  in  the  field,  nell,  ex  parte,  9  Ohio  St.  78 ;   Com. 
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a  federal  marshal,  m  wbode  custody  may  be  a  person  arrested  under 
federal  process,  to  refuse  obedience  to  any  writ  command- 
canifot^s^  ing  him  to  bring  the  prisoner  before  a  State  court ;  and 
»on  under''  ^®  ^®  authorized  to  Call  to  his  aid  any  force  necessary 
fedemi  for  this  purpose.'  At  the  same  time,  in  order  to  justify 
a  refusal  of  an  attachment  on  this  ground,  it  must  ap- 
pear on  the  return  that  the  prisoner  is  held  under  an  arrest  duly 
authorised  by  the  proper  federal  authority.  But  the  mere  fact  that 
a  party  is  arrested  ostensibly  under  the  Constitution  and  laws  of  the 
United  States — e.  ^.,  as  in  cases  of  interstate  fugitives — does  not 
necessarily  oust  the  jurisdiction  of  the  State  courts  when  the  prisoner 
is  found  in  such  jurisdiction.* 

V.  Wright,  3  Grant's  Gas.  437 ;  Com.  snpra,  §§  441  et  seq,,  and  more  fnllj  in 

V,  Gane,  3  Grant's  Cas.  447.  Whart.   Grim.   Law,   9th  ed.  $§  264- 

In   New   York,   the   jurisdiction  is  283,  287  ef  »eq, 

maintained  in  People  v,  Gaul,  44  Barb.  In  ex  parte  Virginia,  100  U.  S.  339, 

106;   Martin,  in    re,  45   Barb.    143;  where  the  relator,  a  State  Jadge  of  Vir- 

Webb,  in  re,  24  How.  Pr.  247 ;  Ben-  ginia,  was  indicted  for  excluding  ool- 

nett,  in  re,  25  How.  Pr.  149  ;  but  is  ored  citizens  from  a  Jurj  on  aooount  of 

denied  In  Hobson,  in  re,  40  Barb.  62;  race,  color,  and  previous  condition  of 

O'Connell,  in  re,  48  Barb.  259 ;  People  servitude,  his  petition    for    a  writ  of 

r.  Fiske,  45  How.  Pr.  294.  habeas  corpus  was  denied.    The  lelator 

Concurrent    Jurisdiction    in     State  argued  that  his  act  was  judicial  under 

courts  is  asserted  in  McConologue,  in  State  laws,  and  not  amenable  to  the 

re,    107    Mass.   172 ;    McRoberts,    ex  federal  jurisdiction  or  laws.   The  court 

parte,  16  Iowa,  600  ;  Holman,  ex  parte,  held  that  the  act   providing  for  the 

28  Iowa,  89  ;  Ohio,  etc.,  R.  R.  v.  Fitch,  punishment  of  officers  who  exclude  dt- 

20  Ind.  505.  izens  from  the  jury  on  aooount  of  race 

But  in  a  note  to  McConologue,  in  re,  or  color  is  constitutional ;  that  relator's 
which  was  decided  prior  to  the  report  act  in  selecting  jurors  was  ministerisl 
of  Tarble's  case,  it  is  stated  by  the  re-  and  not  Judicial ;  and  that  although  he 
X>orter  that  the  Massachusetts  practice  derived  his  authority  from  the  State, 
now  conforms  to  the  rule  in  Tarble's  he  was  bound,  in  the  discharge  of  his 
case,  ousting  the  State  courts  of  their  duties,  to  obey  the  federal  Constitution 
jurisdiction.  The  same  course  was  and  laws.  Mr.  Justice  Strong  delivered 
taken  In  New  York  in  Maodonnell's  the  prevailing  opinion  ;  lir.  Joattoe 
case  in  1873  (11  Blatch.  79).  See  re-  Clillbrd  and  Mr.  Justice  Field,  dissent- 
marks  of  Davis,  J.,  quoted  in  the  8th  ing.  21  Alb.  L.  J.  182. 
ed.  of  this  work,  §  980;  People  r.  >  Ableman  v.  Booth,  21  How.  506; 
Fiske,  45  How.  Pr.  294.  Tarble,  in  re,  13  WaU.  397 ;  Norris  r. 

For  a  discussion  of  this  topic  see  Newton,  5  McLean,  92 ;  Robinson,  ez 

Whart.  Crim.  Law,  9th  ed.  §  267.  parte,  6  McLean,  355. 

The   relation   of  federal  and  SUte  <  Robb  v.  Connelly,  111  U.  8.  6S4; 

courts  as  coordinate  powers  is  discussed  supra,  §  37  a. 
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§  981.  On  the  other  hand,  the  writ  may  issue  from  a  federal 
court  to  relieve  a  person  nnder  arrest  by  process  from  a  pg^g,^! 
State  court  or  a  State  magistrate,  when  such  arrest  is  in  courte  may 
alleged  violation  of  the  Constitution  or  laws  of  the  United  state  ar- 
States.^    It  has  also  been  held  that  a  federal  judge  may  "^^' 
release  on  habeas  corpus  a  person  committed  by  a  State  court  for 


1  U.  S  o.  Jailer  of  Fayette  Co.,  2  Abb 
U.  8.  265 ;  Royall,  ex  parte,  117  U.  8 
241,  254.    See  note  in  23  Cent.  L.  J 
15 ;  Bridges,  ex  parte,  2  Woods,  428 
Bifford,  ex  parte,  5  Am.  L.  Reg.  659 
Jenkins,  ex  parte,  2  Wall.  Jr.  521 
Farrand,   in    re,  1    Abb.  U.   S.   140 
Ho  Ah  Kow  V.  Numan,  supra,  §  920 
Thompson,    ex    parte,    1    Flip.    507 
McCready,  ex  parte,  1  Hughes,  598 
Hanson,  ex  parte,  28  Fed.  Rep.  127 
Brosnahan,    matter   of,    4   McCr.  1 
Wong  Yung  Quy,  in  re,  6  Sawy.  237 
Lee  Tong,  in  re,  5  Crim.  Law  Mag.  67 


oonrt,  where  in  the  petition  it  is  alleged 
that  the  Judgment,  by  virtue  of  which 
the  relator  is  held  in  custody,  rests 
upon  an  act  of  the  legislature  passed 
in  yiolation  of  the  provisions  of  the  fed- 
eral Constitution  or  of  a  treaty  of  the 
United  States.  Bee  Quong  Woo,  in  re, 
7  Sawy.  521. 

In  Clarke,  ex  parte,  100  U.  S.  399, 
Beasley,  J.,  said:  *'A  Justice  of  this 
court  can  exercise  the  power  of  issuing 
the  writ  of  habeas  corpus  in  any  part  of 
the  United  States  where  he  happens  to 
be.    But  as  the  case  is  one  of  which 


Parrott's  case,  6  Bawy.  376  ;  Ah  Lee,  6  this  court  also  has  Jurisdiction,  if  the 
Bawy.  410 ;  the  three  last  being  cases  justice  who  issued  the  writ  found  the 
of  alleged  imprisonment  "  without  due  questions  involved  to  be  of  great  mo- 
process  of  law,"  in  contravention  of  ment  and  difficulty,  and  could  postpone 
the  14th  Amendment.  In  Spink's  case,  the  case  here  for  the  consideration  of 
19  Fed.  Rep.  631,  it  was  held  that  the  the  whole  court  without  injury  to  the 
writ  could  issue  to  relieve  pilots  fh)m  petitioner,  we  see  no  good  reason  why 
arrest.  See  Buell,  in  re,  3  Dill.  116 ;  he  should  not  have  taken  this  course, 
Kenyon,  ex  parte,  5  Dill.  355.  as  he  did.    It  had  merely  the  effect  of 

Similar  adjudications  were  made  by  making  the  application  for  a  discharge 

federal  judges  releasing  parties  impris-  one  addressed  to  the  court,  instead  of 

oned  under  State  laws  for  executing  one  addressed  to  a  single  Justice."    See 

the  federal  fugitive  slave  law  statute.  Kaine'scase,  14  How.  103.   "Of  course, 

Among  these  cases  may  be  noticed  Rob-  under  our  system,  no  justice  will  need- 

jnson,  ex  parte,  6  MoL.  365,  charge  of  lessly  refer  a  case  to  the  court  when  he 

Nelson,  J.,  in  1  Blatoh.  365  ;  Robinson,  can  decide  it  satisfactorily  to  himself, 

ex  parte,   1   Bond,   39  ;    Jenkins,  ex  and  will  not  do  so  in  any  case  in  which 

]>arte,  2  Wal.  Jr.  521,  539  ;  Sifford,  ex  injury  will  be  thereby  incurred  by  the 

parte,   5  Am.   Law  Reg.   O.   S.  659 ;  petitioner.     No  injury  can    be   com- 

Peter,  in  re,  2  Paine,  348.  See  analysis  plained  of  in  this  case,  since  the  peti- 

of  cases  in  Church  on  Habeas  Corpus,  tioner  was  allowed  to  go  at  large  on 

$  78.  reasonable  bail." 

In  In  re  Wong  Tung  Quy,  6  Sawy.  The  right  is  not  affected  by  a  prior 

237,  it  was  held  that  a  federal  court  habeas  corpus  issued  from  a  State  court, 

may,  upon  habeas  corpus^  inquire  into  Leary's  case,  6  Abbott  (N.  Y.),  N.  C. 

the  validity  of  a  judgment  of  a  State  43 ;  10  Ben.  197. 
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contempt  in  disobeying  its  orders,  when  such  orders  are  in  eontni- 
vention  of  the  federal  Constitution  and  statutes.^  Whether  a  federal 
judge  will  discharge  a  party  under  arrest  under  State  process,  on 
ground  of  conflict  of  such  process  with  the  federal  Constitution,  is  a 
matter  of  discretion  which  will  not  be  exercised  when  there  is  an 
opportunity,  after  conviction,  to  take  a  writ  of  error  to  the  State 
court,  and  then  to  the  Supreme  Court  of  the  United  States.'  But 
for  a  matter  relating  solely  to  State  jurisdiction,  the  federal  courts 
have  no  power  of  review  through  this  writ  ;*  and,  as  a  general  rule, 
writ  of  error  and  not  habeas  corpus  is  the  proper  process  to  determine 
the  question  how  far  a  prosecution  in  a  State  court  is  in  conflict 
with  the  federal  Constitution.^  In  any  view,  the  petitioner's  guilt 
or  innocence  of  charges,  of  which  a  State  court  has  jurisdiction,  can- 
not be  considered  on  a  habeas  corpus  issued  by  a  federal  judge.* 
§  982.  The  petition  should  state  the  facts  on  which  the  charge  of 

illegal  restraint  rests  ;*  and,  when  the  object  is  to  attack 
should  a  particular  commitment,  should  give  a  copy  of  such  com- 
imd^be^eri-  ^itment.^  If  the  object  be  to  discharge  on  bail,  this 
Affidavit.       <>^j®<5t  should  be  stated.®    The  facts  of  the  petition  are 

usually  verified  by  affidavit ;'  though  this  is  not  required 

1  Electoral  College,  in  re,  1  Hughes,  re  Wong  Yung  Qny,  supra ;  Yirgiuia, 

571 ;  Turner,  ez  parte,  3  Woods,  603 ;  ex  parte,   100  U.  S.  339  ;   Clarke,  ez 

Spink,  in  re,  19  Fed.  Rep.  631 ;  and  parte,  100  U.  8.  399 ;  HoKean,  ez  parte, 

cases  infra,  §  999.  3  Hughes,  23. 

As  io  habeas  corpus  in  United  States  ^  Siebold,  ez  parte,  lOO  U.  S.  374; 

oourts,  see  note  bj  Judge  Thompson,  Crouch,  ez  parte,  112  U.  S.  178. 

18  Fed.  Rep.  70  ;  and  see  2  Kan.  L.  J.  ^  Nje,  ez  parte,  8  Kans.  99  ;  Denjr, 

223  ;  20  Cent.  L.  J.  169.  ez  parte,  10  Nev.  212 ;  Allen,  ez  parte, 

«  Royall,  ez  parte,  117  U.  S.  241,  12  Nev.  87;  though  see,  as  adopting  a 

254;  Fonda,  ez  parte,  117  U.  S.  516;  less  stringent  rule,  White  r.  State,  1 

Coy,  in  re,  127  U.  S.  731.    See  Ex  parte  Sm.  &  M.  149.    As  to  New  York  prao- 

Hung  Hung,  108  U.  S.  552.    As  to  writ  tioe,  see  People  v.  Cowles,  59  How.  Pr. 

of  error  in  such  cases,  see  supra,  §1010.  287;  and  see,  generally.  Church  on 

•  Dorr,  ez  parte,  3  How.  103  ;  U.  S.  Habeas  Corpus,  chapters  8  and  9. 

V.  Rector,  5   McLean,   174 ;  U.   S.  v.  '  Harrison,  in  re,  1  Cranch  C.  C.  159 ; 

French,  1  Gall.  1 ;  De  Kraft  v.  Barney,  Klepper,  ez  parte,  26  III.  532 ;  Royster, 

2  Black  U.  S.  704 ;  U.  8.  v.  Kinney,  3  ez  parte,  6  Ark.  28 ;  but  see  Champion, 

Hughes,   9  ;    Reynolds,    ez    parte,   3  ez  parte,  52  III.  311. 

Hughes,  559.  >  Street  v.  SUte,  43  Hiss.  1. 

*  Infra,  §  996  b;  Royall,  ez  parte,  >  1  Ch.  C.  L.  124 ;  3  Black.  C.  132; 
117  U.  S.  241,  254 ;  Fonda,  ez  parte.  People  v.  Bartnett,  13  Abb.  N.  T.  Fr. 
117  IT.  8.  516  ;  Coy,  in  re,  127  U.  S.  731.  8 ;  SUte  v.  Philpot,  Dudley  S.  C.  46 ; 
See  Siebold,  ez  parte,  infra,  §  995  ;  In  Olbson  v.  State,  44  Ala.  17. 
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by  the  Act  of  31  Charles  II.    In  this  country  the 
local  statutes ;  it  being  sufficient,  when  no  specifi 
for  a  petition  in  writing,  attested  by  witnesses,  t 
any  view  an  affidavit  by  the  relator  is  not  requir 
that  he  is  so  coerced  as  to  be  unable  to  make  on< 

§  983.  It  is  not  necessary  that  the  party  im; 
for  the  writ  in  person.  The  application  may  I 
by  husband  or  wife,  parent  or  child,  or  by  any  c 
propriate  friend  or  agent.*  A  mere  stranger,  I 
having  no  natural  or  legal  claim  to  appear  for  th 
be  permitted  to  intervene.^  And  there  may  be  c 
sel  may  be  called  upon  by  the  court  to  make  the 

§  984.  The  writ  is  to  be  personally  served  anc 
service,  in  order  to  justify  an  attachment.*  But 
service  may  be  waived  by  acceptance,  either  e:; 
implied.' 

When  the  prisoner  is  under  sentence,  the  writ 
directed  to  the  officer  having  him  in  custody  .*   A 
rally  the  custodian  is  the  person  to  whom  the 
rected.'    During  the  hearing  the  relator  is  in  ch 
officer  deputed  by  the  court.** 

§  985.  Due  notice  of  the  issue  of  the  writ  a 
must  be  given,  in  criminal  prosecutions,  to  the 
ting  officer  of  the  State  having  jurisdiction  of  the  c 
In  matters  concerning  military  service,  the  noti 
be  given  to  the  proper  military  officer." 

>  Bollman,  ez  ]>arte,  4  Cranoh  C.  C.  *  Newton,  in  r 

75.  "  See  infra,  §  ! 

<  Parker,  in  re,  6  M.  &  W.  32.  ^  People  v.  Bn 

s  Daly,  In  re,  2  F.  &  F.  258  ;  R.  v.  ^  People  v.  He! 

Clarke,  1  Burr.  606 ;  Gregory's  case,  4  Pr.  402. 

Barr.  1991 ;  Ferrans,  in  re,  3  Ben.  442 ;  9  Nichols  v,  C 

People  V.  Meroien,  3  Hill  (N.  Y.),  399  Booth,  in  re,  3  V 

(parent  for  ohild)  ;  Ck>m.  v.  Downs,  24  »  Infra,  §  1009 

Pick.  227 ;  Com.  v.  Hammond,  10  Pick.  "  R.  v.  Taylor, 

274 ;  MoConologne's  case,  107  Mass.  ex  parte,  3  McLe: 

154.     See  Thompson   v,  Oglesby,  42  ham,  14  Wend. 

Iowa,  598.  Ind.  293. 

«  Child,  ez   parte,   15  C.  B.  238  ;  »  Gale,  ez  par 
Poole,  in  re,  2  MoArthur,  683 ;  Linda 
V.  Hudson,  1  Cnsh.  385. 


§  907.]  PLBADIKG  AND  PBAOTIOB.  [OHAP.  XIX. 

rule  is  that  in  all  cases  of  felony  the  absence  of  such  an  averment 
will  require  the  remittal  by  a  court  of  error  of  the  record  to  the 
trial  court  for  a  new  sentence.^  In  other  States  the  failure  of  the 
record  in  this  respect  has  been  held  not  to  be  ground  for  a  reversal, 
though  it  is  held  that  the  form  is  one  proper  to  be  used.'  In  some 
States  the  practice  is  dispensed  with  as  an  unnecessary  formality.* 
But  this  address  is  not  to  be  viewed  as  an  invitation  to  the  defend- 
ant to  bring  forward  additional  motions  in  arrest  of  judgment,  or 
for  a  new  trial.  These  motions  have,  according  to  the  usual  prac- 
tice, been  already  made  and  disposed  of.  The  object  of  the  ad- 
dress is  to  give  the  defendant  the  opportunity  to  personally  lay  be- 
fore the  court,  statements  which,  by  the  strict  rules  of  law,  could 
not  have  been  admitted  when  urged  by  his  counsel  in  the  due  course 
of  legal  procedure ;  but  which,  when  thus  informally  offered  from 
man  to  man,  may  be  used  to  extenuate  guilt  and  to  mitigate  pun- 
ishment. 

II.  DISTBIBUTION  OF  PUNISHMENT  AS  TO  COUNTS. 

^  90T.   The  more  exact  course,  as  has  been  stated,  is  for  the 
jury,  when  the  indictment  contains  several  counts,  to  find  sepa- 

cation  that  comes  to  the  ooart  in  error  421 ;  Keech  v.  State,  15  Fla.  691 ;  Kins- 
does  not  show  that  the  qaestion  was  ler  v.  Terr.,  1  Wy.  112.  Bee  snpra, 
asked,  a  certiorari  maj  be  granted  to  §  780. 

the  oyer  and  terminer  to  bring  np  the  '  Supra,  S  550 ;  Jeffries  v.  Com.,  5 

whole  rec(Ard.    Qraham  v.   People,  6  Allen,  145 ;   Qradj  r.   State,   11   Ga. 

Lansing,  149.  253  ;  Sarah  v.  State,  28  Ga.  576 ;  SUte 

In  Edwards  v.  State,  47  Hiss.  581,  it  v.  Ball,  27  Mo.  324 ;  Jones  v.  State,  51 

was  said  that  it  was  snffiolent  in  error  Hiss.  718 ;  State  v.  Taylor,  27  La.  An. 

when  the  record  averred  that  the  ooart,  393;  State  v.  Shields,  33  La.  An.  991. 

"after  hearing  the  defendant,"  pro-  That  the  qaestion  is  not  necessary  in 

oeeded  to  pass  sentence.    See  State  v,  misdemeanors,  see  State  v.  Bradley,  30 

Fritz,  27  La.  An.  360 ;  State  v.  Hugel,  La.  An.  Pt.  I.  326.    That  omission  can 

27  La.  An.  375.    That  the  defendant  be  cared  by  shortly  afterwards  calling 

most  have  been  present  in  court  dur-  the  defendant  up,  putting  the  question, 

ing  sentence,  see  supra,  §  550.  and   re-sentencing,    see   Reynolds   v. 

1  McCue  V.  Com.,  78  Penn.  St.  185  ;  State,  68  Ala.  502. 

State  V.  Trezevant,  20  S.  C.  363 ;  SUte  *  State  v.  Hoyt,  47  Conn.  318 ;  State 

V.  Jefcoat,  20  S.  C.  383;    Dodge  v.  o.  Johnson,  67  N.  C.  59 ;  capital  cases  ; 

People,  4  Neb.  220 ;  State  v.  Jennings,  Bresler   v.    People,    117    111.    422,    a 

24  Kan.  642;  Perry  v,  SUte,  43  Ala.  "minor  felony." 
21 ;  but  see  Spigner  v.  SUte,  58  Ala. 
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square  and  direct.^    It  has  been  held  ini 
dent  to  return,  ^^  I  had  not  at  the  time  of 
nor  have  I  since  had,  the  body,  etc.,  det  i 
"  The  general  form,"  said  Grose,  J.,  "  ii 
the  person  in  his  possession,  custody,  or  p(  i 
by  Chancellor  Kent  that  a  return,  that  th 
custody,"  is  evasive  ;  it  should  be,  is  no 
power."^    The  return  must  show  that  at  t  i 
the  writ  the  relator  was  not  in  the  power  c 
dent.'    A  return,  however,  may  be  amer  I 
discretion  of  the  court.*   And  when  ambigu  • 
and  supported  by  affidavits.^    But  when  t  i 
denying  custody  or  power  of  the  relator,  t  : 
writ  should  be  quashed.^     And  so  when  th  i 
relator  had  been  relieved  from  custody  by  , 
§  990.  In  case  the  party  addressed  dela  ' 
within  three  days  (to  persons  resident  y 
miles),  according  to  the  statute  of  Charles  1 1 
ment  will,  on  application,  be  granted  to  c : 
ence,  without  issuing  an  alias  and  a  plur  • 
affidavit  of  service  being  made.^^    If  the  se  i 
is  resisted  by  superior  force,  the  writ  will  1 
the  court  to  be  served  when  practicable." 


I  R.  V,  Winton,   5   T.  R.  89.    See  United  St  i 

Charoh  on  Habeas  Corpus,  §§  120  ff.  152 ;  State 

>  R.  V.  Winton,  5  T.  R.  89.  Com.  v,  Ra  i 

s  See  Warman's  case,  1 W.  Bl.  1204 ;  v,  Bradley 

U.  S.  V.  Davis,  5  Cranoh  C.  C.  622.  u  State 

*  Staoj,  in  re,  10  Johns.  328.  Supra,  §  9 : 

»  R.  V.  Wagstaff,  Viner's  Abr.  Hab.  That  atti 

Cor.  F. ;  Hurd's  Hab.  Corp.,  book  ii.,  in  eztradi : 

0.  iii.  against  fee. 

6  R.  V,  Batohelder,  1  P.  &  D.  516;  nell,  in  re, 

Watson's  case,  9  A.  &  E.  731.  to  same  gmi 

T  R.  17.  Roberts,  2  F.  &  F.  292.  fally  suprti 

8  Com.  V.  Kirkbride,  1  Brewst.  541 ;  »  Merry  i 

Com.  V.  Killacky,  3  Brewst.  565.  Winder,   e 

B  Territory  v.  Cutler,  McCahon,  152.  Moore,  ex 

»  R.  V,  Winton,  5  T.  R.  89 ;  Bosen,  ex  parte,  6 

ex  parte,  2  Ld.  Ken.  289 ;  Bank  of  the 
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^  991.  Whether  a  return  can  be  controverted  has  been  mnch 
questioned  in  England.  In  1758  the  opiniona  of  the 
may'b«  judges  were  given  to  tiie  House  of  Lords  on  the  question 
"^"^ted"  whether  affidavits  could  be  received  to  contradict  Buch 
returns  ;  and  though  the  weight  of  opinion  was  that  this 
is  not,  as  a  rule,  admissible,  yet,  by  several  of  the  judges  it  was 
conceded  that  in  certain  extreme  cases,  e.  g.,  impressments,  the  court 
would  permit  the  relator  to  show  that  the  return  was  false.'  Cases 
are  reported  in  which  this  permission  has  been  given ;  *  and  Lord 
Denman  has  intimated  that  an  affidavit  that  the  return  was  false 
might  be  the  foundation  of  a  motion  to  quash  it.*  But  where  the 
return  is  not  traversed,  it  is  to  be  treated  as  if  demurred  to  by  the 
relator.* 

In  this  country,  while  the  rule  that  &  record  cannot  be  impngned 
applies  to  all  cases  in  which  the  record  of  a  court  of  general  juris- 
diction is  produced  as  the  ground  of  detention,  the  court,  on  hearing 
a  writ  of  habeas  corpus,  when  the  object  is  to  review  tiie  action  of 
a  subordinate  or  police  magistrate,  will  go  into  the  question  of  gnilt 
or  innocence  ;  will  examine  as  to  the  grade  of  guilt  when  the  ques- 
tion is  as  to  bail  ;*  and  will  receive  evidence  as  to  identity.* 

<  Hnra'B  Hftbeoa  Corpns,  2S4etiig.;  •  Hflburn,  ia  ra,  59  Wis.  26.    Sw 

Wilmot'a  Opinions,  106;  2   How.   St.  Charob  on  Hsbeu  Corpiu,  §HCK<r. 

Tr.  1378.  *  2  Hawk.  P.  C.  o.  16,  i.   7!.    In 

'  Qoldiwsin'B    nue,    2    W.    Blnck.  Penngjlrania  the  haieoM  Borpat  >et  pet- 

laOT.     See  W&taon'B  oaie,  9  Ad.  &  E.  mlti  tlie&mendmentortheretDni/'ud 

731 ;  QlUtrsp,  ex  parte,  14  Tex.  240.  alao  gnggeations  made  agunst  it,  thil 

■  Watson's  ease,  id  tupra.  thereby  material  facts  may  be  uaer- 

So  far  as  ooncerna  the  leBpondent,  tained."     Uader  tbia  clansc  th«coarti 

he  will  be  beyood  qneetiou  permitted  in  that  State  are  in  the  habit  of  reeeir- 

to    modi^   and   explun    bia    retaro.  ing  evidence  to  determine  the  futtDd 

Tims  It  has  been  held  that  a  federal  the  degree  of  guilt,  so  as  eilbar  to  di«- 

judge   will   reoeive   affidavits   for   the  charge  absolntely,  or  to  diichar^  os 

purpose  of  explaining  and   enlarging  snitable  ball.    Kes.  o.  Oaoler,  3  YeiM, 

a  return  made  by  a  State  officer  who  25S ;  Com.  v.  Ridgway,  2  Asbm.  VlI; 

has  arrested  a  federal  officer  for  alleged  Com.  i>.  Carlisle,  Bright.  B.  3G. 

abase  of  power,     Jeukina,  ex  parte,  2  For  other  oaaM  in  which  lb«  meriti 

Wall,  Jr.  S21.  of  the  charge  were  gone  into,  m«  infrt. 

Whether  the  retnm  may  be  assailed  S§  1005-7 ;  and  lee  State  r.  Soolt,  W 

on  other  gruands  dependa  on  the  pe-  N.  H.  274;  Powera,  in  re,  25  VI.  S£l; 

cnliar  exigenoy  of  the  case.    SeeSmlU),  Com.  v.  Harrison,  11  Haas.  S3;  Pmp>< 

ex  parte,  3  HoLean,  121.  n.  CasseU,  G  HiU  H.  Y.  IM :  Feopia  t. 

•  U.  S.  D.  Jung  Ah  Lnng,  124  U.  S.  621. 
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are  distinct,  is  there  mnj  reason  why,  on  convictions  on  each 
count,  such  convictions  should  not,  in  all  cases  where  the  counts 
are  for  a  chain  of  cognate  offences,  be  treated  as  would  be  convic- 
tions on  separate  indictments.  To  require  each  distinct  though 
cognate  offence  to  be  placed  in  a  distinct  indictment  is  to  oppress 
the  defendant,  by  loading  him  with  unnecessary  costs,  and  exposing 
him  to  the  exhaustion  of  a  series  of  trials,  which  the  prosecution 
would  encounter  with  unwaning  strength,  and  with  the  benefit 
derived  from  a  knowledge  of  its  own  case,  and  that  of  the  defen- 
dant.^ Vexatiously  splitting  civil  actions  into  a  multitude  of  inde- 
pendent suits  has  been  held  an  indictable  offence  f  and  in  suits  for 
penalties,  when  the  suits  are  unduly  multiplied,  rules  for  consoli- 
dation are  granted  as  a  matter  of  course.*  In  criminal  cases,  from 
the  peculiar  degree  of  oppressiveness  which  would  result  from  a 
splitting  of  prosecutions,  the  practice  of  uniting  counts  for  cognate 
offences  has  always  been  encouraged,  not  merely  because  in  this 
way  the  labor  of  the  courts  and  the  expenses  of  prosecution  are 
gready  diminished,  but  because  the  interests  of  defendants  are 

Castro,  L.  R.  9  Q.  B.  D.  350;  8.  C,  L.  neoessary/'  said  Shaw,  C.  J.  (5  Met. 

R.  5  Q.  B.  D.  490;  14  Cox  C.  C.  436;  533),  **iii  such  oaatM,  to  award  sepa- 

6  App.  Ca.  229 ;   14  Cox  C.  C.  546 ;  rate  sentences,  where  they  (the  offen- 

44  L.  T.  N.  S.  350 ;  Peters,  ex  parte,  2  oes)  are  so  far  alike  that  the  whole  of 

McCrary,  403 ;  Com.  v.  Gillespie,  7  S.  the  Jndgment  is  but  the  sam  of  the 

&  R.  476 ;  Com.  v.  Sylvester,  Brightly  several  sentences  to  which  the  convict 

R.  331 ;  Com.  v.  Birdsall,  69  Penn.  St.  is  liable."    See  Com.  v.  Cain,  102  Mass. 

482  (though  see  Com.  v.  Hartman,  5  487 ;  Com.  v.  Carey,  103  Mass.  214 ; 

Barr,  60 ;  Henwood  v.  Com.,  52  Penn.  Am.  Law  Rev.  October,  1875,  p.  172. 
St.  424)  ;  Eroer  v.  People,  78  III.  294 ;        In  Ohio  it  is  said  that  on  a  general 

Fletcher  v.  People,  81  III.  116 ;  State  o.  verdict  of  gailty  on  an  indictment  con- 

Oummer,  22Wis.441;  State  v.  Thomas,  taining  two  counts  for  distinct  misde- 

14  Richards.  163 ;  Storrs  i;.  State,  3  Mo.  meanors,  there  may  be  a  sentence  on 

9  ;   State  v.  (Chandler,  31  Eans.  201 ;  each  count,  Eldredge  v.  State,  37  Ohio 

Dodd  V.  State,  33  Ark.  517.  St.  191. 

In  Massachusetts  it  has  been  deter-        In  State  v.  Williams,  11  S.  C.  288,  it 
mined  that  when  there  has  been  such  was  held  that  where  an  offence  was 
a  conviction  of  distinct  offences,  the  against  two  statutes  it  might  be  pun- 
court  may  impose  a  lumping  sentence,  ished  under  each, 
consisting  of  a  term  of  imprisonment        ^  Supra,  $  294. 
such  as  could  have  been  imposed  had       *  Com.  v.  McCnlloch,  15  Mass.  247. 
there  been  convictions  on  separate  in-        *  See  supra,  §§  285,  294  ei  seq.    As 
dictments.    Charlton  y.  Com.,  5  Met.  to  practice  under  Rev.  Stat.,  §  1024, 
532 ;  Booth  v.  Com.,  5  Met.  535.    See  see  Hibbs,  ex  parte,  26  Fed.  Rep.  421. 
Com.  V.  Hills,  10  Cush.  530.    **  It  is  not 
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questions,  wben  dependent  upon  a  contested  interpretation,  An  to 
be  reserved  for  the  trial.' 

The  second  relation  in  which  write  of  habeat  eorpui  addressed  to 
arresting  officers  are  to  be  considered  is  that  which  arises  wben  the 
court  sits  for  the  purpose  not  merely  of  examining  the  valiiUtj 
of  the  arrest,  but  of  also  determining  whether  the  relator  is  primi 
facte  guiltj  of  an  in^ctable  offence.  If  the  latter  turn  oat  on  th« 
hearing  to  be  the  case,  then  the  relator  mnst  be  held  to  ansver  on 
the  charge  of  committing  such  offence,  no  matter  bow  outrageoosl; 
oppressive  or  illegal  may  hare  been  the  process  by  which  he  m 
arrested.*  The  party  arresting  may  have  been  guilty  of  snch  m- 
lence  or  fraud  in  the  arrest  as  to  require  that  he  also  shoald  be  held 
to  trial  for  his  misconduct.  But  this  does  not  affect  the  relator's 
responsibility.  If  a  probable  case  of  guilt  transpire  against  bim 
at  the  hearing,  he  must  be  held  to  trial,  even  though  be  were  acta- 
ally  kidnapped  into  court,  and  though  the  offence  proved  is  not 
specifically  that  charged.* 

A  writ  of  habeat  eorpnt  may  issue  from  a  snpenot 
ofoppres-  court  to  give  immediate  hearing  to  a  esse  should  there 
'^'  be  any  undue  delay  in  the  action  of  an  inferior  eonrt.' 

§  993.  We  have  already  seen  that  the  writ  may  be  issued  to  test 
the  legality  of  arrests  on  extradition  process,  vhether 
tel"?  e^J-     ^^''^  process  come  from  a  sister  State  or  from  a  foreign 
diMon  State.*   When  the  process  is  from  a  sister  State,  under 

the  provision  in  the  federal  Constitution,  and  is  regnlU) 
a  discharge  will  not  be  granted,  supposing  the  identity  of  the 
party  and  the  genuineness  of  tiie  record  be  established.*  Not 
only  will   the  court,  on  hearing  the  writ,  decline  to  go  inW  the 

»  Harrla,  in  re,  47  Mo.  164.  •  S«e  Woodhill's  owe,  20  a  B.  D. 

*  Sm  supra,  ii  27,  49,  220;   infr*,     S33;ChDn:hoDHLbeuCorpiii,ii4i31 
i  SflS.  «  6npr«,   §S   SS,  37  a,-   SmiUi.  a 

»  Sopra,  5  27  ;   infri,  §  9Bfl  ;  R.  v.  parte,   3    McUin,  121 ;  JfoEuB,  n 

Qoodall,  Saj.  129  1  R.  v.  HarkB,  3  Ba«t,  parte,  3  Hughes,  2S3  ;  People  c.  Bndr, 

157;    O'MalU  v.  Wentworth,  SB  He.  66    N.   Y.   182;    Bristo»,   In  n,  !' 

129;  State  p.  Bnrine,  4  Harring.  575;  How.  Pr.422  ;  Walson,  inn,  aCiliS  i 

Qrantoe,  ex  parte,  61  Cat.  375;  Jonw  White,  ex  parte, 49  C»I.  «4;  Bibl« 

p.  Timberlahe,  6  Rand.  876  ;  8Ut«  o.  v.  State,  43  Tex.  187;  »«•  I'm  *~^ 

KHlett,  2  Bailey,  2B9 ;  Brady  f.  Davig,  in  re,  18  Fed.  Rep.  696. 
9  Oa.  73.     For  other   oases  see  supra,         In  RDbtason  v.  Flanden,  2S  Ini.  W- 

S§  27  tt  ,iq.;  infra,  §  1005.  it  wa*  held  that  the  qowHon  i>f  !*«■ 

•  Supra,  6  70,  tlty  was  (or  the  demaniling  SUI* 
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merits,  but  the  questions  of  formal  law, 
ure  of  the  indictment,  will  not  be  consid< 
the  courts  of  the  demanding  State.^  Thi 
the  governor  of  the  asylum  State  will  b 
notice  will  be  taken  of  material  defects  i 
an  arrest  by  State  officials  of  officers  en 
cess  under  the  federal  Constitution  be 
arrest  be  made,  the  party  arrested  will 
eral  court.^    Nor  does  the  writ  lie  to  adi 

arrest  to  be  carried  into  another  count 

• 

when  there  is  an  arrest  to  await  a  reqi 
the  warrant  does  not  arrive,  the  prisoner 
The  writ,  also,  may  be  granted  to  te 
of  extradition  when  the  demandant  is  a  i 
in  such  cases  the  Supreme  Court  of  the  U; 
technical  decisions  of  commissioners  as  to 
That  a  State  court  may  also  intervene  ii 
writ  was  at  one  time  claimed  ;^  but  now 
is  that  in  all  matters  of  foreign  extraditi 
statutes  or  treaties,  the  jurisdiction  of  the  1 

1  Snpra,  §§  35  et  aeq,;  Davis's  case,  §§  38,  5 

122  Mass.  324;  Clark,  in  re,  9  Wend.  167  ;  IC 

212  ;  Voorheea,  in  re,  32  N.  J.  L.  141 ;  that  a 

State  V.  Buzine,  4  Barring.  572 ;  Man-  issue  ii 

Chester,  in  re,  5  Cal.  237.  prisonei 

<  Bapra,  §  35  ;  People  v.  Pinkerton,  foreign 

77  N.  Y,  245 ;  see  Leary,  in  re,  10  Ben.  State  oo 

197.  crime  c 

»  Leland,  in  re,  7  Abb.  N.  Y.  Pr.  Crim.  L 

(N.  S.)  64;    Ratter,  in  re,  Ibid.  67.  >  Ben 

Supra,  §§  35  et  seq.  "  Con 

*  Bull,  in  re,  4  Dill.  323 ;  Jenkins,  »  Sup 
ez  parte,  2  Wall.  Jr.  521 ;  Titus's  case,  CO  N.  Y 
8  Ben.  412 ;  U.  8.  v,  MoClaj,  23  Int.  Fr.  296 
Rey.  Rec.  80 ;  and  cases  cited  supra,  grave,  i 
§37  a.  Deaoon, 

«  Qorsline,  in  re,  10  Abb.  N.  Y.  Pr.  grave,  I 

282.    Supra,  §  35  a.  State  co 

*  Porter  v,  Goodhue,  2  Johns.  Ch.  a  party 
198  (a  State  requisition).  See  other  process 
oases  supra,  §§  34,  34  a.  State  w 

V  Atty.-Gen.  v.  Kwok-a-Sing,  L.  R.  does  not 
5  F.  C.  179;    and  oases  cited  supra,    rested  i 
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been  said  that,  daring  subsequent  sessions,  down  to  the  period  of  the 
execution  of  the  sentence,  the  court  may  further  amend,  or  stay  pro- 
ceedings, or  respite.*  This  prerogative,  however,  may  properly  be 
denied  in  all  cases  in  which  the  term  of  sentence  has  in  part  expired,  or 
in  which  the  sentence  has  been  in  part  executed ;'  and  the  better 
opinion  is  that  the  mere  entry  of  a  rule  to  reconsider,  at  the  term 
when  the  sentence  was  imposed,  does  not  give  the  court  the  right, 
after  execution  of  the  sentence  has  substantially  begun,  to  re- 
vise the  sentence  at  future  terms.*  And  when  cumulative  penalties 
are  given  by  a  statute,  and  one  of  these,  a  fine,  is  imposed  and  sat- 
isfied, the  sentence  cannot,  after  such  satisfaction,  be  amended,  even 
during  the  term  of  its  imposition,  by  adding  the  other  penalty.^ 
Nor,  as  we  have  seen,  after  a  sentence  on  one  count,  can  the  court, 
at  a  subsequent  term,  sentence  on  another.*  Nor  when  a  court  sus- 
pends sentence,  in  a  case  of  nuisance,  on  abatement  and  payment  of 
costs,  can  it  on  a  subsequent  term  impose  sentence  of  imprison- 
ment.*   But  the  court  may  temporarily  suspend  sentence  in  totoJ 

1  4  Bl.  Com.  394 ;  1  Ch.  C.  L.  617 ;  Wyman,  2  Allen,  144 ;  People  v,  Dnfly, 

Com.   V.    Dowdioan,   115    Mass.   136;  6  Barb.  206  ;  People  v.  Whitson,  74  111. 

Morrisette  v.  People,  20  How.  Pr.  118 ;  20 ;  State  v.  Gannon,  11  Oregon,  312 ; 

State  V,  Addy,  43  N.  J.  L.  113  ;  State  see,  however,' Casey,  ez  parte,  18  Fed. 

V.  Cockerham,  2  Ired.  204 ;  Allen  v.  Rep.  86 ;    Com.  v.  Brown,  12  Phila. 

SUte,  Mart.  &  T.  297 ;  Fnlts  v.  State,  600 ;  Johnston  v.  Com.,  85  Penn.  St. 

2  Sneed,  232.     Bat  see  McCarthy  r.  54. 

State,  56  Miss.  295.  *  Com.  v.  Malloy,  57  Penn.  St.  291. 

That  a  court  may  suspend  sentence,  *  Lange,  ex  parte,  18  Wal.  163 ;  see 

even  in  a  capital  case,  was  maintained,  as    to   process    in    this    case,    infra, 

though  against  the  protest  of  Governor  §  996  6.    Scott  v.  Davis,  31  La.  An. 

De  Witt  Clinton,  in  Miller's  case,  9  249. 

Cow.  730.  s  Com.    v.  Foster,  122  Mass.  817 ; 

But  an  indefinite  suspension  of  sen-  cited  supra,  §  909  a;  see  U.  S.  v,  Ma- 

tence  cannot  he  sustained,  as  it  is  an  lone,  9  Fed.  Bep.  897 ;  State  v.  Davis, 

invasion  of  the  prerogative  of  pardon.  31  La.  An.  249. 

People  r.  Brown,  54  Mich.  16 ;  see  Peo-  «  State  v.  Addy,  43  N.  J.  L.  113 ; 

pie  V.  Kennedy,  58  Mich.  372.    Nor  can  Whitney  v.  State,  6  Lea,  247. 

a  sentence  he  suspended  in  part  and  ^    Ihid. ;    Com.    v.    Dowdican,    115 

executed  in  part.    People  v.  Falker,  61  Mass.  133 ;  Allen  v.  SUte,  Mart,  k  Terg. 

Mich.  110.  294;  though  see  People  v.  Morrisette, 

«  Brown  v.  Price,  37  Me.  56 ;  Com.  r.  20  How.  Pr.  118. 
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y.   CAPITAL  PUNISHMENT. 

§  914.  When  the  indictment  is  so  drawn  as  to  sustain  a  verdict 
of  either  murder  in  the  first  or  mnrder  in  the  second   on  yerdict 
degree,  and  there  is  a  general  verdict  of  guilty,  it  has  Jnf^diJt. 
been  held  error  to  sentence  for  murder  in  the  first  degree ;   ment  for 

_  _  ,  .  1         J    murder 

and  a  court  of  error  may  reverse  on  this  ground,  and  court  wiu 
impose  a  sentence  of  murder  in  the  second  degree.^    In  for  B^rad 
Wisconsin,  under  such  circumstances,  a   new   trial   is   degree, 
granted.'    But  in  most  jurisdictions,  by  statute,  if  not  at  common 
law,  the  verdict  must  specify  the  degree.* 

§  915.  Before  imposing  sentence  of  death,  it  is  eminently  the 
duty  of  the  court  patiently  and  considerately  to  hear  D^fon^nt 
whatever  final  remarks  may  be  made  by  the  prisoner  in  to  be  asked 

ft8  to  sen^ 

reference  to  his  guilt.  Nor  is  it  possible,  on  such  con-  tence  and 
spicuous  occasions,  for  a  humane  and  conscientious  judge  ™*^  ^^^^' 
to  avoid  preceding  the  sentence  by  such  observations  as  may  tend 
to  give  a  public  moral  force  to  this  last  and  most  terrible  judgment 
of  the  law.  Whether  he  shall  say  anything  at  this  time,  however, 
and  what  he  shall  say,  is  wholly  at  the  discretion  of  the  judge. 
The  question  put  to  the  prisoner  has  been  already  specifically  dis- 
cussed.^ 

§  916.  The  form  of  sentence  depends  mainly  on  the  local  stat- 
utory law.    By  the  English  common  law,  as  followed  in 
several  of  our  States,  it  is  not  the  function  of  the  court  depends  on 
to  fix  the  time  and   place  of  execution  in  the  original  '^^°^* 
sentence.'    This  in  some  jurisdictions  is  done  by  the  chief  magis- 
trate of  the  State,  in  signing  the  warrant;'  in  some  by  the  court, 

1  Johnson  v.  Com.,  24  Penn.  St.  386 ;  *  Supra,  §  906. 

State  V.  McCormioky  27  Iowa,  402.  >  R.  v.  Dojle,  4  Leach,  67 ;    R.  v. 

In  New  York  such  a  verdict  has  Wjatt,  R.  &  R.  230 ;  Weed  o.  People, 

been  held  to  be '  for  the  first  degree.  31  N.  T.  465 ;  Gray  v.  State,  55  Ala. 

Kennedy  v.  People,  39  N.  T.  245.    See  81 ;  People  v.  Mnrphj,  45  Cal.  137. 

fully  Whart.  Crim.  Law,  9th  ed.  §  543.  See  Waterman,  ex  parte,  33  Fed.  Rep. 

>  Hogan  V.  State,  30  Wis.  437.  29.    A  certified  copy  of  the  record  of 

*  Whart.  Crim.  Law,  9th  ed.  §  543.  a  sentence  is  sufficient  to  authorize  de- 

A  person  may  be  tried  for  the  crime  of  tention  of  a  prisoner  without  warrant, 

murder,  notwithstanding  he  is  at  the  Wilson,  ez  parte,  114  U.  S.  417. 

time  serving  a  sentence  of  life  impris-  *  2  Hale  P.  C.  399 ;  R.  v.  King,  3 

onment  for  another  offence.    People  r.  Burr.  1812 ;  Howard,  ex  parte,  17  N. 

Majors,  65  Cal.  138.  H.  545 ;  Webster  v.  Com.,  5  Cush.  386  ; 
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on  subsequent  motion.  And  if  the  time  designated  for  execution 
elapses  without  such  execution,  by  stay  of  execution  or  otherwise, 
a  new  time  for  execution  is  to  be  assigned,  the  judgment  still  re- 
maining in  force.^  The  mode  of  punishment  is  hereafter  noticed.' 
§  917.  In  the  frequency  of  capital  punishments  in  the  old  Eng- 
lish practice,  it  was  not  uncommon  for  female  prisoners 
is  ground  to  claim  the  benefit  of  the  law  that  no  woman  should  be 
of  respite,  executed  while  she  was  quick  with  child.  The  practice, 
under  such  circumstances,  is  for  the  woman  when  called  prior  to 
sentence  to  say  whether  she  has  anything  to  allege  why  sentence 
of  death  should  not  be  passed  upon  her,  to  plead  orally  her  preg- 
nancy, upon  which  the  sherifiT  is  forthwith  directed  to  empanel  a 
jury  of  matrons.  This  jury  being  sworn  to  inquire  as  to  whether 
the  prisoner  is  *^  quick  with  child,''  they  retire  with  the  prisoner ; 
and  the  court  is  governed  by  their  verdict  to  the  same  extent  that 
it  would  be  by  the  verdict  of  a  jury  empanelled  to  try  any  issue  of 
fact.  In  the  hearing  before  the  jury,  surgeons  may  be  called  to 
testify  as  experts.*    If  the  verdict  be  found  in  the  defendant's 

Lowenberg  v.  People,  27  N.  T.  336;  an  applioation  of  this  charaoter  was 
Catboart  v.  Com.,  37  Penn.  St.  108.  made  to  Denman,  J.,  sitting  at  the  Old 
In  Alabama  the  sentence  specifies  the  Bailey.  The  law,  as  stated  bj  the 
daj.  Aaron  v.  State,  40  Ala.  308.  See  Judge,  was  that  the  woman  mast  be 
People  r.  Mnrphy,  46  Cal.  137.  "  qnick  with  child."  A  Jury  was  em- 
1  R.  V.  Harris,  1  Ld.  Ray.  482 ;  ]>anelled  from  women  in  the  gallery  of 
Howard,  ez  parte,  17  N.  H.  545 ;  Low-  the  court-room.  The  judge,  in  sum- 
enberg  v.  People,  27  N.  T.  336 ;  State  ming  up,  said :  '*  This  is  a  very  un- 
V,  Oscar,  13  La.  An.  297.  Compare  usual  inquiry,  ladies  of  the  jury,  and 
Bland  v.  State,  2  Ind.  608.  In  case  of  it  has  never  happened  to  me  before, 
escape,  the  court  may  direct  the  sen-  The  law  is  that,  if  it  be  established  to 
tence  to  be  carried  out  when  the  defen-  the  satisfaction  of  the  Jury  that  the 
dant  is  caught.  State  v,  Cardwell,.  95  prisoner  is  quick  with  child,  then  the 
N.  C.  643.  Infra,  §  928.  That  the  execution  must  be  respited.  If  you 
defendant  cannot  waive  the  right  to  an  feel  that  it  would  be  desirable,  before 
interral  fixed  by  statute  between  sen-  deciding  that  issue,  that  you  should 
tence  and  execution,  see  Koemer  v.  retire  into  the  jury-room,  you  are  war- 
State,  96  Ind.  243.  ranted  in  doing  so— and  I  should  de- 
It  is  not  error  for  the  trial  court  to  sire  you  to  do  it.  At  the  same  time, 
pronounce  sentence  of  death  upon  a  as  women  who  are  married,  I  feel  sure 
conviction  of  murder,  before  determin-  that  you  will  be  of  opinion  that  the 
ing  a  motion  for  a  new  trial  filed  prior  Judgment  of  a  person  who  has  for  years 
to.  sentence.  State  v.  Hoyt,  46  Conn,  practised  as  an  accoucheur,  who  appears 
330.  to  be  a  fair-minded,  dear-minded,  and 
<  Infra,  §§  918  et  teq,  skilful  man  in  medical  matters,  is  en- 
*  In  R.  V.  Webster,  London,  1879,  titled  to  be  taken— not  that  the  pris- 
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Open  to  reviBioQ  by  appeal  or  writ  of  «iTor,  cannot  be  collateral)/ 
impeached,  unless  on  proof  of  fraud.'  No  matter  how 
gross,  therefore,  may  be  the  mistakes  of  law  or  fact  by  a  ^t  ^^^ 
ceurt  of  record  having  jurisdiction  in  a  criminal  case,  its  b^i';  (^o^- 
actjon  cannot  be  reviewed,  subject  to  the  limitations  above 
stated,  by  a  writ  of  habeas  corput.'  Even  an  excessive  sentence, 
by  a  competent  court,  if  not  actually  inoperative,  cannot  in  this  way 
be  rectified.  The  remedy  ia  writ  of  error  to  a  court  with  appellate 
powers.*  Nor  will  the  writ  be  used  to  control  the  discretion  com. 
mitted  to  officers  of  a  prison  to  modify  or  ameliorate  confinement.* 
Even  though  the  cause  of  detention  be  an  order  of  court  without 
judgment,  this,  if  the  order  be  by  a  court  having  jurisdiction,  will 
not  be  reviewed  even  by  a  superior  court  by  means  of  habeas  eorpui. 

>  See  Wh&rt.  on  Br.  %i  982-91.  ex  pkrte,  18  Fed.  Rep.  167  ;  B.ttod,  in 
■  R.  t>^  CMliBle,  4  C.  &  P.  41G;  re.  Ibid.  722;  Blgeloir,  ex  pute,  113 
Bamea'B  cue,  2  Roll.  IGT ;  R.  v.  EI-  U.  S.  328 ;  Harding,  ez  p&rte,  120  U.  8. 
well,  2  8lr».  784 ;  Coy,  in  re,  127  782 ;  People  v.  Kelly,  S7  N.  Y.  212 ; 
U.  S.  4S7 ;  O'Halia  t>.  Wontworth,  6G  People  v.  Walten,  IS  Abb.  N.  Cm.  461 ; 
He.  129;  Kellogg,  ez  parte,  6  Vt.  Smitb  v.  Hesi,  91  Ind.  424;  WiUi»v. 
S09 ;  People  v.  Cavanagli,  2  Fftrk.  B&yleB,  lOB  Ind.  363 ;  HoOoir»  v. 
C.  R.  6G0 ;  People  v.  NeTlnB,  1  Hill,  Wallao,  109  lud.  2S4 ;  Thompson,  ex 
IM ;  Com.  v.  Leokey,  1  Watte,  6S ;  parte,  93  HI.  S9  ;  SUte  c  Orton,  S7 
Com.  D.  Keeper  ot  Priaon,  26  Penti.  St.  Iowa,  GG4;  Hamilton's  oaae,  Gl  Uieh. 
279 ;  Emanuel  v.  SUte,  36  Hiss.  627 ;  174  ;  State  v.  Hayden,  3G  Hinn.  283 ; 
Kaaffman,  ez  parte,  73  Uo.  G88 ;  Raton,  Honaer  v.  Stale,  33  Wis.  678 ;  Milbnrn, 
in  re,  27  Hieb.  1 ;  Faost  d.  Jndge,  etc.,  ez  parte,  G9  Wia.  24;  State  v.  Sloan, 
30  Hloh.  266 ;  Bnrger,  in  re,  30  Kiob.  6S  WU.  647,  6G1 ;  Simmons,  ez  parte, 
203 ;  Cruidell,  In  re,  34  Wis.  177 ;  62  Ala.  416  ;  Stale,  ex  parte,  76  Ala. 
Semler,  in  re,  41  Wia.  G17  ;  Eldred  v.  482 ;  Cameron,  ex  parte,  81  Ala.  87 ; 
Ford,  46  Wia.  G30  ;  State  e.  Hennepin  SUte  v.  Sheriff,  37  U.  An.  617 ;  Ed- 
ShenfT,  24  Hlnn.  87 ;  Petty,  In  re,  22  wards,  ex  parte,  3G  Kan.  99 ;  Fnller, 
Kan.  477  ;  JohnBon,  ez  ports,  IG  Neb.  ez  parte,  19  Tez.  Ap.  241 ;  Moan,  ex 
912 ;  Winston,  ex  parte,  9  Nev.  71 ;  parte,  6G  Csl.  216.  That  matters  of 
Fisber,  ez  parte,  6  I<ev,  309 ;  Twoliig,  exeoattve  diioretiou  oannot  be  thas  re- 
ex  parte,  13  Her.  302 ;  Bergman,  ex  viewed,  see  Gilson,  ex  parte,  34  Kan. 
parte,  IB  Kev.  32  ;  Parnham,  ex  parte,  641. 

3Col.  G4G;Hartman,  exparte,  44Cal.  ■  Pember's    ease,    1    Wbart.    439; 

32  ;  Oliver,  ex  parte,  3  Tex.  Ap.  34G ;  Sbaw,  ex  parte,  7  Ohio  St.  81 ;  Lark  c 

HcOill,    exparte,    6   Tex.    Ap.   498;  Stats,  GGQa.43G.  See,  however,  where 

Boland,  In  re,  11  Tez.  Ap.  IGS.  tbe   sentenoe    is   inoperatiTB,   inpra, 

That  the  writ  will  not  lis  to  over-  {  994. 

hsDlmatterawlthintheprovinceoftriat  •  Com.   tu   HoUoway,  42   Penn.    St. 

oonrt,  see  U.  S.  d.  Keed,  100  U.  3.  13 ;  446.      See  Pember's  oass,   1   Whort. 

Cconoh,  ex  parte,  113  U.  S.  173 ;  Ker,  439. 
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for  a  sentence  of  imprisonment  leas  than  that  permitted  by  law,  if 
the  statutory  character  of  the  punishment  be  not  changed  ;^  and  this 
has  been  sustained  in  a  case  where,  in  a  statute  allowing  fine  and 
imprisonment,  only  one  of  the  two  is  imposed.'  But  it  is  hard  to 
see,  if  there  are  reasons  why  the  punishment  which  is  nomi- 
nally less  may  be  actually  greater,  as  where  imder  such  punishment, 
the  prisoner  is  discharged  at  an  inclement  season,  or  without 
bounties  given  at  a  particular  time,  why  in  such  case  he  should 
not  be  permitted  to  take  advantage  of  the  error.* 

It  is  agree4.  that  where  a  sentence  is  divisible,  the  defective  part 
may  be  stricken  out  in  review.^  But,  although  a  cumulative 
penalty,  affixed  to  a  sentence,  may,  when  illegal,  be  stricken  off 
as  surplusage  by  a  court  of  error,  it  is  otherwise  when  such  penalty 
is  a  qualification  of  the  whole  sentence.  In  such  case  there  must  be 
a  reversal.* 

The  punishments,  e,  ^.,  fine  and  imprisonment,  may  be  cumula- 
tively imposed  when  the  statute  permits  ;*  but  where  a  statute  pre- 
scribes alternative  penalties,  one  only  can  be  inflicted.^ 

The  practice  when  the  jury  graduate  the  imprisonment  in  their 
verdict  has  been  treated  in  a  prior  chapter.* 

1  Infra,  §  927  ;  People  v,  Bauer,  37  Com.,  39  Cono.  82 ;  People  v.  Phillipe, 

Hun,  407;  Rawlins  v.   SUte,  2  Md.  42  N.  Y.  200 ;  Kane  v.  People,  8  Wend. 

201 ;  Dillon  v.  State,  30  Ohio  St.  586  ;  205  ;  Dodge  v.  State,  4  Zab.  455  ;  Bedk 

Behler  v.  State,  22  Ind.  345  ;  McQuoid  v.  Com.,  25  Penn.  St.  11 ;   Weaver  v. 

V.  People,  3  Gilm.  76  ;  Hanej  v.  State,  Com.,  29  Penn.  St.  445  ;  MoQnoid  v. 

5  Wis.   529  ;  Com.  r.  Shanks,   10  B.  People,   3  Gilm.  76 ;  Murphj  v.  Mc- 

Mon.   304  ;    Wattingham  v.   State,   6  Millan,  59  Iowa,  515 ;  Kennedy  v.  State, 

Sneed,  64 ;  Ooton  v.  State,  5  Ala.  463  ;  62  Ind.  136  ;  David  v.  State,  40  Ala. 

Campbell  v.  State,  16  Ala.  144  ;  Barada  69  ;  State  v.  Evans,  23  La.  An.  525  ; 

V,  State,  13  Mo.  94  ;  State  v.  Evans,  23  Baldwin,  ex  parte,  60  Cal.  432.    See 

La.  An.   525.      Sapra,   §§   780,   907 ;  State  v.    Brannan,  34  La.   An.  942 ; 

thoagh    see   Rice  v.   Com.,    12    Met.  State  v,  Ragsdale,  10  Lea,  671,  cited 

(Mass.)   246;  Taff  v.  State,  39  Conn,  supra,  §  785. 

82 ;  Brown  v.  State,  47  Ala.  53.  «  Bradlej  r.   State,    69    Ala.  318 ; 

>  Dillon  i;.  State,  38  Ohio  St.  587;  Kanouse  t;.    Lexington,   12  111.   App. 

Dodge  V,  State,  4  Zab.  455.    Bat  see  U.  318.  See  State  v.  Brannan,  34  La.  An. 

S.  V,  Vickerj,  1  Han  &  J.  421.  942. 

«  See  Bourne  v,  R.,  7  Ad.  &  E.  58 ;  «  Polinsky  r.  People,  73  N.  Y.  65. 

7  Nev.  4c  P.  248 ;  Whitehead  v.  R.,  7  '  Dodge  r.  State,  4  Zab.  455  ;  Dillon 

Q.  B.  583 ;  1  Cox,  199.  v.  State,   38  Ohio  St.   589  ;   State  v. 

^  Supra,  §  780,  and  cases  there  cited ;  Kearnej,  1  Hawks,  53.    Infra,  §  924. 

Chuston  v.  Com.,  5  Meto.  530  ;  Taff  v.  *  Supra,  §  752. 
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not  be   so  corrected.    Under  the  old  English    {  i 

there   was  no   writ   of   error  in  criminal    cases,    i 

courts  were  led,  in  cases  of  imprisonment  claimed  i 

manifestly  and  grossly  erroneous,  to  hear  the  quei 

of  the  validity  of  such  imprisonments  on  writs  of  he  * 

corpus.     A  similar  condition  exists  in  our  federal  co  i 

in  those  cases  (e.  ^.,  prosecutions  in  circuit  or  dis  : 

which  the  only  mode  of  obtaining  reyision  is  that  wl  i 

the  rare  contingency  of  a  certified  difference  of  opini  • 

judges  trying  the  case.     Under  such  circumstam  ! 

natural  that  the  writ  of  habeas  corpus  should  be  appl  i 

in  which  a  prisoner  was  held  in  custody  under  pre  ! 

believed  to  be  in  conflict  with  the  Federal  Constitui  * 

The  disposition  of  the  Supreme  Court  of  the  Unil  ! 

for  a  time,  to  recognize  this  distinction  so  far  as  to  h(  I 

revise  by  habeas  corpus  an  ^^  illegal  or  void"  judgmei  I 

Federal  court ;  but  more  recently  the  position  seei  i 

that  where  such  inferior  court  has  jurisdiction  hcAei  i 

the  remedy.*    And  in  any  view,  where  the  object  i  i 

1  In  Siebold,  ez  parte,  100  U.  S.  371,  refased  to  interfere, 

cited  snpra,  §§  981,  995,  the  following  here  is  in  the  words 

is  from  the  opinion  of  the  court  g^ven  If  a  writ  of  habeas  <  i 

bj  Bradlej,  J. : —  correct  t//«^a/ judgmc : 

'*The  only  gronnd  on  which  this  of  habeas  corpus  heoou  \ 

court,  or  any  court,  without  some  special  But  the  distinction  1 1 

statute  authorizing  it,  will  give  relief  cised  passage  hetwee  i 

on  habeas  corpus  to  a  prisoner  under  Judgment  and  one  1 1 

conviction  and   sentence    of   another  void' 'would show tha  ; 

court  is  the  want  of  jurisdiction  in  such  legality"  are  not  reg  i 

court  over  the  person  or  the  cause,  or  ble.    As  conflicting  t 

some  other  matter  rendering  its  pro-  see  Hagen,  ez  parte,  ! 
ceedings  void.     This  distinction  between        In  Lange,  ez  parte , 

an  erroneous  judgment  and  one  that  is  also,  supra,  §§  780,  %. 

illegal  or  void  is  well  illustrated  by  the  two  charge  was  put  o&  \  \ 

cases  of  Ex  parte  Lange,  18  Wall.  163,  roneous  action  of  th  • 

and  £x  parte  Fbrhs,  93  U.  S.  18.    In  district  federal  oour  i 

the  former  case  we  held  that  the  Judg-  sentence  after  the  d( 

ment  was  void,  and  released' the  pris-  in  prison  under  it  I 

oner  accordingly ;  in  the  latter  we  held  was  held  that  after 

that  the  judgment,  whether  erroneous  been  in  part  ezecm. 

or  not,  was  not  void  because  the  court  amended,  and  that  tli 

had  jurisdiction  of  the  cause ;  and  we  tence  in  such  case  is 

707 


deoiui: 
when  I 


Coort  I 
theft) 


CHAP.  XIX.]  FOBM  OF  SBNTBNOB.  [§  923. 

YII.  FINES  AND  ABATEMENT. 

§  922.  By  a  statute  of  the  United  States,  a  fine  or  penalty  im- 
posed as  ^^  a  judgment  or  sentence"  against  any  person 
in  criminal  cases  "  shall  be  declared  a  judgment  debt,  jji'^c^i™*^ 
and  (unless  pardoned  or  remitted  by  the  President)  may   lected  by 
be  collected  on  execution  in  the  common  form  of  law/'^ 
In  several  of  the  States  similar  statutes  are  in  force,  and  it  has  also 
been  held  that  the  same  practice  exists  at  common  law.'    Process 
of  this  kind  is  supplementary  to  that  specified  by  the  sentence,  of 
imprisonment  until  the  fine  be  paid.     For,  by  the  sentence,  the  de- 
fendant stands  committed  until  the  fine  and  costs  shall  be  paid ;' 
and  this  commitment  is  technically,  when  the  sentence  is  simply  a 
fine,  to  the  sheriff,  though  in  practice,  and  under  statute,  it  usually  is 
to  the  keeper  of  the  county  prison.^  When  the  imprisonment  is  simply 
auxiliary  to  the  collection  of  the  fine,  it  is  not  such  an  imprisonment 
as  to  fall  within  the  constitutional  guarantees  respecting  imprison- 
ments for  crimes.'  But  when  the  statute  prescribes  fine  or  imprison- 
ment the  two  cannot  be  cumulatively  attached,  though  imprisonment 
may  be  imposed  until  the  payment  of  the  fine.* 

Joint  fines  are  hereafter  discussed.^ 

h  922  a.  Abatement,  as  a  form  of  execution,  is  con-   Abatement 

'  ,  '  'a  form  of 

sidered  in  another  volume.*  execution. 

Till.   FORM  OF  8ENTENCB. 

§  923.   The  sentence  must  be  definite,  exact,  and  peremptory.* 
Hence  it  has  been  held  error  for  the  sentence  to  recite 
that    the  court  is  "of  opiniorC^    that  the    defendant  J^^j^ 
should  pay  a  fine,  etc.,  the  true  form  being,  "  it  is  con- 
sidered" diat  he  shall,^*  etc. ;  and  also  to  incorporate  a  condition  of 

1  Act  of  Feb.  20, 1863 ;  Rev.  SUt.  U.  Pick.  280 ;  Hill  v.  SUte,  2  Yerg.  247. 

S.  §  1041.  See  Kane  v.  People,  8  Wend.  203. 

>  Kane  v.  People,  8  Wend.  203 ;  Ton-  >  Bollig,  ez  parte,  31  111.  88. 

gate,  ex  parte,  31  Ind.  370;   Beaslej  •  Supra,  §  918.    Infra,  §  924. 

V.  State,  2  Yerg.  481.    See  Strafford  v.  ^  infra,  §  940. 

Jackson,  14  N.  H.  16.  >  WUart.  Crim.  Law,  9tli  ed.  §  1426. 

s  Infra,  §  924 ;  R.  v.  Lajton,  1  Salk.  •  U.  8.  v.  Patterson,  29  Fed.  Rep. 

353 ;  Harris  v.  Com.,  23  Pick.  280.  775 ;  Bradley  v.  State,  69  Ala.  318. 

«  R.  V.  Bethel,  5  Mod.  20 ;  ^.  v.  Laj-  i<^  R.  v.  King,  7  Q.  B.  782  ;  Knowles 

ton,  1  Salk.  353;  Harris  v.  Ck)m.,  23  v.  SUte,   2  Root,   282.    See  State  v. 

Lake,  34  La.  An.  1069. 
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§  999.]  PLBADIKQ   AND  PBAOTIOB.  [CHAF.  XIL 

nor  ^at  of  &  naval  court-martial.'     But  if  a  military  court  or 
court-martial  be  niUiout  jurisdiction,  or  with  jorisdictioD  which  hu 
ceased,  the  petitioner  will  be  released.'     The  question  of  the  relief 
of  persons  illegally  enlisted  is  considered  in  another  Tolume.* 
^  998.  Summary  convictions  duly  ordered  by  a  justice  of  the 
peace  will  in  like  manner  be  respected.     If  he  has  rttl- 
mai?  po-       utory  power  so  to  convict,  a  court  of  errors  will  not  le- 
Ticti™"'       ^^'''  ^^  decision,  unless  fraud  or  oppression  be  ^eged.* 
&  999.  A  committal  for  contempt,  by  a  court  havinz 
Nor  com-  '      .  ,..,,,,  ■      r 

mittais  tor  authority,  cannot  ordinarily  be  vacated  by  a  wnt  of 
coDUmpt.  jf^^gfig  eorpug  issued  from  another  court.*  This  rule  has 
been  applied  to  commitments  by  federal  courts  for  contempt  wbeo 
the  writ  was  prayed  for  from  a  State  court ;  and  this  indepeudently 
of  the  question  whether  the  federal  court  had  jurisdiction  of  tbe 
principal  case.*  But  where  an  inferior  court  teanscends  the  stat- 
utory limits  in  a  committal  for  contempt  (e.  g.,  when  the  statnte 
liirats  to  thirty  days,  and  the  commitment  is  for  an  indefinite  period), 
or  in  other  cases  of  transcending  jurisdiction,  there  may  be  a  re- 
viewal  by  h^ieat  corput ;''  and  so  where  the  commitment  is  on  its 
I  Bogart,  in  re,  2  Sawy.  396.  »  Sapra,  S974a;  CUrk,  ex  p«rl«,l 

'  Barrett  u.  HopkioB,  2UoCrarj>,  129.     Q,  B.  619  ;  AndreiTB,  ex  parte,  4  C.  B. 

*  Whart.  Cr.  L.  §§  267,  268.  226 ;  Cobbett,  in  re,  7  Q.  B.  187 ;  Cam 

*  ChaDcellor  Kent,  in  refaaing  a  writ  WilsoD,  in  re,  7  Q.  B.  984 ;  Cravfonl, 
Id  a  ease  of  summar j  oonviotion  by  a  in  re,  13  Q.  B.  613  ;  Eearaey,  ex  parte, 
police  magiBtrate,  aald :  ■' It  is  not  for  7  Wheat.345;  SUte  d.  To»Ie,42N.  0. 
me  to  examiue  into  the  legalit;  or  reg-  MO  ;  Eeariiey's  esse,  13  Abb.  N.  Y. 
nlaritj  of  the  conviotian  any  further  Pr.  459  ;  People  v.  CssaelB,  5  Bill  N.  T. 
than  to  Bee  that  the  magistrate  had  164  ;  Rob.  v.  McDonald,  29  loira,  SW: 
competent  jnriBdintioB  to  oonTiot  and    Perry,  in  re,  30  Wis.   268 ;  Cobn,  «i 

imprison  io  the  given  oaee parte,  55  Cal.  193 ;  Cottrell,  ex  parte, » 

J  am  only  to  exercise  tlie  power  given  Cal.420:  PhillipBc.  Welch, I2NeT.lS8. 
me  by  the  Habeaa  Corpus  Act,  and  Nor  will  tbe  writ  liu  to  diMhargea 
without  that  1  shonld  rather  be  in-  person  from  imprieonmeDt  for  nau-pi^- 
olined  to  think  thie  oonrt  had  no  oom-  ment  of  fine  (or  refusing  to  tetti^. 
mon  law  jnriiidlction  over  the  subject-  Smith,  ex  parte,  117  HI.  63. 
matter.  The  oonviotion  and  imprison-  *  Williamson's  case,  26  Penn.  St. 
ment  in  Ihia  case  are  prima  fade,  good  9.  See  Williamson  v.  Lewis,  39  Psdd- 
and  valid  in  law,  and  that  Is  soffloient    St.  9  :  4  Crim.  Law  Hag.  802. 

npon   this  collateral    inqniry.      They        ^  Dakfns,  ex   parte,    16  Q.  B.  T7; 

must  be  held  valid,  until  qoasfaiid  or  Piek,  ex  parte,  113  U.  B.  713 ;  Aycn, 

reversed  in  there^nlaraourse  of  appeal.  In  re,  123  U.  S.  443;  Shank's  csm,  IS 

by  the  appropriate  tribnnal."     Hatter  Abb.   N.  T.  Pr.  N.  S.  38;  Holmanr. 

of  Goodhue,  1  City  Hall  Reo.  163.     As  Uayor,  34  Tex.  668 ;  SUts  e.  SaavinA 

to  arrests  for  vagrancy,  see  supra,  S  60.  24  La.  An.  119, 
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OHAP.  XIX.]  SBITTEKOB  B7  APPELLATE  OOURT.  [§  927. 

Until,  however,  the  imprisonment  commences,  the  sentence  does  not 
begin  to  run.^ 

§  925  a.   Expiration  of  the  time  of  a  sentence  with-   E3n)j„tion 
out  actual  imprisonment  is  not  a  satisfaction  of  the  sen-   without  en- 
tence.    Hence  a  prisoner  who  is  recaptured  after  an  es-  not  execa- 
cape  must  serve  an  imprisonment  equal  in  length  to  that        ' 
to  which  he  was  sentenced,  not  deducting  the  time  when  he  was  at 
large.* 

§  926.  It  is  not  error  to  omit  to  specify  in  a  sentence   ^llS^n^t^^ 
the  prison  in  which  the  prisoner  is  to  be  confined,*  nor  common 

Iaw  bo 

to  use  "  penitentiary"  as  convertible  with  "  prison."*         specified. 
\_For  form  in  capital  easa  see  supra,  §  914.] 

IX.   SENTENCE  BY  APPELLATE   COURT. 

§  927.  It  has  already  been  observed  that  at  common  law  an  ap- 
pellate court,  on  reversing  a  judgment  for  error  in  the   ^  statute 
sentence,  is  held  in  England  and  in  some  parts  of  the   appellate 
United  States  to  be  incapable  of  re-imposing  sentence,   sentence, 
and  to  be  obliged  to  discharge  the  prisoner.*    This  prop-  Jeiw^for' 
osition,  however,  is  not  universally  accepted,  and  now,   ®''">'"- 
under  statutes,  if  not  at  common  law,  the  practice  is  for  the  appel- 
late court  to  correct  and  review  sentences  even  in  capital  cases,'  or 


with  the  day  on  which  the  sentence  Bee  Atkinson  v,  R.,  3  Bro.  P.  C.  517, 

was  passed.     If  there  is  no  such  cor-  and  cases  cited  supra,  §§  916,  918. 

responding  day  in  the  next  month,  *  Millar  o.  State,  2  Kans.  174.     Bat 

then  the  sentence  expires  on  the  last  see  Wilson  v.  People,  infra,  §  927. 

day  of  that  month.    Hence,  where  the  Where  a  case  has  heen  removed  for 

plaintiff  was  sentenced  by  a  magistrate  revision,  the  sentence  mnst  be  exe- 

to   be    imprisoned    for   one    calendar  onted  by  the  sheriff  of  the  county  in 

month,  and  was  taken  into  custody  which  the  trial  was    had.    State  v. 

during  the  afternoon  of  the  Slst  of  Oo-  Twiggs,  1  Wins.  N.  C.  142. 

tober,  it  was  held  that  the  sentence  '  Supra,  §  780.    As  to  habeas  cmfv» 

did  not  expire  till  midnight  on  the  in  such  cases,  see  infra,  §  994. 

30th  November.  •  People  r.  Phillips,  42  N.  Y.  200 ; 

1  Infra,  §§  925  a,  933.  Drew  v.  Com.,  1  Whart.  279 ;  Daniels 

<  Dolan's  case,  101  Mass.  219;  Bd-  t;.  Com.,  7  Penn.  St.  371;  White  v. 

wards,  in  re,  43  N.  J.  L.  555  ;  Clifford,  Com.,  3  Brewst.  30  ;  Mills  v.  Com.,  13 

ex  parte,  29  Ind.  106 ;  Hollon  v.  Hop*  Penn.  St.  631 ;  Montgomery  v.  State,  7 

kins,  21  Kans.  638 ;  Bell,  ex  parte,  56  Oh.  St.  107  ;  Finley  o.  State,  61  Ala. 

Miss.  282.    See  infra,  §  933.  201 ;    Kelly    v.   SUte,   7    Bazt.   323  ; 

s  Weed  o.   People,   31   N.  T.  465.  KeUy  v.  State,  3  Sm.  &  M.  518 ;  State 
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§  928.]  PLBABIHQ  AND  PBAOTIOB.  [OHAP.  XIX. 

the  court  may  remit  the  record  to  the  court  of  trial^  with  directions 
to  impose  the  proper  'sentence.^  Nor  is  it  necessary  that  the 
judges  imposing  the  sentence  should  be  the  judges  who  tried  the 
case,  though  all  are  members  of  the  same  court.'  Tet  in  jurisdic- 
tions where  no  common  law  right  in  this  respect  is  recognized,  the 
statutes  are  to  be  construed  as  giving  only  that  authority  which  they 
nakedly  convey.  Thus  in  Michigan  a  statute  exists  which  requires, 
when  an  excessive  punishment  is  given  by  the  court  below,  that  the 
judgment  shall  only  be  reversed  for  the  excess.  This  statute  has 
been  ruled  not  to  apply  to  a  sentence  to  the  ^^  state  prison,"  for  an 
offence  only  punishable  in  the  county  jail.  In  this  case,  it  has  been 
held,  judgment  must  be  reversed  in  toto  and  the  prisoner  discharged.* 
And  ordinarily  a  sentence  exceeding  that  allowable  on  the  good  counts 
of  an  indictment  will  be  reversed,^  or  modified  if  such  be  the  local 
practice.* 

For  a  sentence  less  than  that  permitted  by  law,  it  has  been  held, 
there  will  be  no  reversal.* 

The  affirming  of  a  conviction  leaves  the  conviction  in  its  original 
force.^ 

§  928.  A  repetition  by  an  appellate  court  of  sentence  of  death 
T  ftRi  ^^  *  prisoner,  while  the  judgment  of  the  court  on  which 
and  other  he  is  tned  is  still  valid,  is  an  informality  which  does  not 
ord^n^  vitiate  the  proceedings.*  But  it  seems  that  the  usual 
cowt^**^  course  in  a  capital  case  is  for  the  appellate  court  to  re- 
low  for  ex-  mit  the  record,  after  revising  the  same,  for  proper  sen- 
'°''*''"'-       tence  to  the  court  where  the  conviction  was  had.'    And 

V.  Thompson,  46  Iowa,  699  ;  and  oases  ishment  had  been  reaohed  the  prisoner 

dted  anpra,  §  760.  was  to  be  discharged. 

1  Moett  V.  People,  85  N.  T.  363 ;  '  Ck)m.  v.  Kirby,  2  Cash.  677 ;  Ckm. 

Beale  v.  Com.,  25  Penn.  Bt.  11 ;  State  v,  Kennedy,  131  Mass.  584 ;  Johnston  v. 

V,  Lawrence,  81  N.  C.  521 ;    State  v.  Com.,  85  Penn.  St.  54. 

Thome,  81  N.  C.  555.    Infra,  §  928.  •  Snpra,  §  918.     As  to  habeat  corpus 

'  Moett  V.  People,  85  N.  Y.  67 ;  snpra,  see  infra,  §  994. 

§  888.    See  State  v.  Shea,  95  Mo.  85.  i  Hanrahan  o.  People,  95  III.  165. 

>  Wilson  V.  People,  24  Mich.  410 ;  >  Ferris,  in  re,  35  N.  Y.  262. 

bnt  see  Millar  v,  SUte,  2  Kans.  174.  •  MoKee  v.  People,  32  N.  Y.  239 ; 

«  Brown  v.  State,  47  Ala.  47  ;  State  MoCae  v.  Com.,  78  Penn.  St.  185 ;  El- 

V.  Bean,  21  Mo.  269.    In  People  v.  Park-  liott  v.  People,  13  Mich.  365  ;  Picket  v. 

hnrst,  50  Mich.  389,  it  was  held  that  SUte,  22  Ohio  St.  405 ;  Terr.  v.  Conrad, 

the  reversal  was  to  be  as  to  the  excess,  1  Dak.  363  ;   see  oases  cited  snpra, 

bat  that  if  the  legal  extent  of  the  pan-  §§  780,  927. 
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OBAP.  XZI.]  HABBAS  OOBPDS.  [^  1004. 

fraudoteDtly  withheld ;  and,  in  addition,  the  analogy  of  obanoery 
pracUce,  in  which  all  testamony  is  offered  to  the  court  for  inepectjon, 
irrespective  of  technical  objection  maj  be  invoked.' 

§  1003.  A  justice  of  the  peace  or  other  committing  magistrate 
is  required  in  England  to  take  the  depositions  of  wit- 
nesses examined  before  him  in  criminal  proaecations,  and  ^l^er^e^ 
to  forward  these  depositions  to  the  court  to  whom  the  ^J  ^'*- 
case  is  returned.  In  New  York,  and  other  States,  the 
same  practice  is  prescribed.  The  writ  of  ha^eat  corpus  does  not 
hj  itself  require  the  return  of  sach  depositions,  and  consequently 
in  order  to  obtain  them,  the  court  iasaing  the  writ  of  kabeat  corpus 
issues  at  the  same  time  a  writ  of  certiorari  to  the  magistrate,  so  as 
to  obtain  possession  of  all  his  proceedings.  In  England  the  prac- 
tice of  the  court  on  habeat  corpus  is  to  read  these  proceedings  aa 
part  of  the  case.*  In  most  jurisdictions  in  the  United  States  the 
case  is  heard  de  novo  on  the  testimony  produced  b;  the  proaecution. 
In  several  juriadictions  the  writ  of  certiorari  is  used  as  auxiliary  to 
the  writ  of  habeas  corpus  when  the  object  is  to  obtain  possession  of 
the  entire  record.' 

§  1004.  In  the  English  courts  the  practice  has  been  to  receive 
affidavits  as  part  of  the  case  both  of  relator  and  respond- 
ent.*   In  this  country  affidavits  have  also  been  received,*   m&y  ba 
thoagh  not  when  secondary  to  other  proof  that  might  ^ 

without  great  inconvenience  be  obtained.* 

>  BenBoa  v.  HcHahon,  137  U.  B.  4S7 ;  *  Ibid.    la  Ban's  oaM,  Uftrahall,  C. 

HoTWOod,  in  re,  1  Bandf.  701;  State  J., said:  " Tbat  a  maglBtrate ma; oogi- 

t>.   L7011,   Coxe  N.  J.  403.     That  the  mit  apon  affldarita  lias  been  dwided  In 

waiver  ot  tba  preliminftrj  eaamiuatloa  the  Snprenie  Coart  of  the  United  States, 

does  not  preolnde  the  defendant  trom  thoagh  not  without  hesitation.    The 

shoiriDg  want  of  probable  oanse,  see  presenoe  of  the  witnesses  to  be  ex* 

Cowall  V.  Patterson,  49  Iowa,  S14.  amined  bj  the  oommitting  Justice,  oon- 

■  Bao.  Abr.  Certiorari,  A. ;  Hard's  fronted  with  the  aocuaed,  is  oertaiulj 
Babeaa  Corpus,  b.  If.  0.  vi.  s.  6;  Van  tobedeslred;  andooghttolwobtained, 
BoTen's  case,  9  Q.  B.  67S.  unless  oonsldsrable  Inoonvenlenoe  and 

*  Snpra,  $S  770,  S81 ;  Snell,  in  re,  31  difflonltr  exist  in  proenring  bU  atten- 
Uinn.  110.  dance.     Ad  ex  parte  affidavit,  shaped, 

*  Hard*!  Habeas  CorpuB,  307 ;  R.  u.  perhaps,  by  tbe  party  pressing  the 
Delaval,  3  Burr.  1434 ;  1 W.  Black.  412.  prosecntion,  will  alwajs  be  viewed  with 

■  BoUman,  ez  parte,  4  Cranch  C.  C.  some  BUBpioion,  and  acted  on  with  some 
7G;  Burr's  Trial,  i.  97  ;  People  v.  Che-  aaatian;bnttheoourt  tbonght  itwonid 
garaj,  18  Wend.  637;  State  v.  hyon,  be  going  too  far  torejeot  italtogether." 
Coxe  H.  J.  403. 
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§  932.]  PLEADING  AND  PRAOTIGK  *        [OflAP.  XIX. 

to  successive  convictions,  the  defendant  being  in  prison  at  the  time 
of  the  second  or  subsequent  trials. 

§  981.  The  proper  process  for  obtaining  jurisdiction 
may  be         of  the  pei^on  of  a  prisoner  under  sentence,^  in  order  to 

for  sfwMid^  *^y  ^^°*  f^^  another  crime,  is  by  habeas  corpui  directed 
trial  by  ha-    f^  q^q  keeper  of  the  prison.* 

§  932.  When  a  term   of  imprisonment  is  still   unez-» 
prieonmeot   P^^^^i  *^®  prisoner  being  in  custody,  the  proper  course 
begins  at      at  common  law  is  to  appoint  the  second  imprisonment  to 
tion  of         begin  at  the  expiration  of  the  first,  to  be  specifically  re- 
"^'  ferred  to  in  the  sentence  ;*  and  a  sentence  to  this  effect, 

when  the  prior  imprisonment  is  specified,  is  sufficiently  exact.^    The 

1  The  fact  that  a  prisoner,  commit-  nonnced  in  either  case.    Mejers,  ex 

ting  a  murder  while  serving  a  sentence  parte,  44  Mo.   279.    See  Turner,    ex 

in   the  penitentiary,  has  some  years  parte,  45  Mo.  331 ;  Kennedy  v.  Howard, 

still  to  serve,  does  not  prevent  his  be-  74  Ind.  87. 

ing  sentenced  to  be   hang  before  the        As  to  Texas  statute,  see  Shumaker 

expiration   of  his    term.    Thomas   v.  v.  State,  10  Tex.  Ap.  117 ;  Sartain  v. 

People,  67  N.  T.  218.  State,  10  Tex.  Ap.  661. 

A  defendant  imprisoned  for  life  may        ^  State  v.  Hood,  51  Me.  363 ;  Kite  v. 

be  brought  into  court  and  convicted  on  Com.,  11  Met.  581 ;  Williams  v.  State, 

an  indictment  for   murder,  and  sen-  18  Ohio  St.  46 ;  Com.  v.  Leath,  1  Va. 

tenced  to  be  hung.    Peri  v.  People,  65  Cas.  151 ;   People  v.  Forbes,  22  Cal. 

111.  17.  135.    See  supra,  §  910,  as  to  distino- 

>  State  V.  Wilson,  36  Conn.  126.  tive  practice  in  New  York.     But  a  sen- 

'  Wilkes  f .  R.,  4  Bro.  P.  C.  361 ;  R.  tence   of  imprisonment   to  commence 

V,  Cutbnsli,  L.  R.  2  Q.  B.  379  ;  Peters,  after  the  expiration  of  former  sentences 

ex  parte,  4  Dill.  169  ;  Kite  v.  Com.,  11  is  too  indefinite.    Larnejv.  Cleveland, 

Met.  584 ;  State  v.  Smith,  5  Daj,  175 ;  34  Ohio  St.  599. 

Brown  v.  Com.,  4  Rawle,  259 ;  Mills  t\        In  a  Pennsylvania  case,  the  prisoner 

Com.,  13  Penn.  St.  631,  634;  Williams  having  been  found  guilty,  under  two 

V.  State,  18  Ohio  St.  46 ;  Com.  v.  Leath,  counts  charging  a  higher  and  a  lesser 

1  Va.  Cas.  151 ;  see  Mieir  v.  McMillan,  crime,  but  for  the  same  offence,  the 

51  Iowa,  540 ;  Mims  v.  State,  26  Minn,  court  below  sentenced  him  to  imprison- 

498 ;   Dalton,  ex   parte,  49  Cal.  463.  ment  for  six  years  and  four  months  un- 

See    Bryan,   ex    parte,   76    Mo.   253 ;  der  one  count,  and  to  imprisonment,  at 

though  see  cases  cited  at  close  of  this  sec-  labor,  for  three  years  and  ten  months 

tion,  contra.    That  after  judgment  and  under  the  other  count,  both  terms  of 

sentence  on  one  count  defendant,  on  a  imprisonment  to  commence  from  the 

subsequent  term,  cannot  be  sentenced  date  of  the  sentence.     It  was  held  that 

on  another  count,  see  supra,  §  909  a.  so  much  of  the  Judgment  as  imposed 

In  Missouri,  both  convictions,  to  sus-  the  shorter  term  of  imprisonment  was 

tain  successive   imprisonments,  must  to  be  reversed.    Johnston  v.  Com.,  85 

take   place   before   sentence   is    pro-  Penn.  St.  54.    See  Miller  v.  Com.,  23 
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escape,  he  may  be  put  on  trial  for  the  second  felony ;  and  be  sen- 
tenced, on  conviction,  to  a  term  to  commence  at  the  expiration  of 
the  term  for  which  he  was  imprisoned.^  In  any  view^  the  imprison- 
ment is  not  imputed  until  it  actually  commences.' 

XII.   WHBN  SEVEBBB  PUNISHMENT  IS  ASSIGNED  TO  SECOND  OFFENCE. 

§  984.  Statutes  are  in  force  in  several  States  providing  that  when 
a  party  is  convicted  of  a  second  offence  he  is  to*  be  subjected  to  an 
aggravated  penalty.  Such  statutes  are  not  in  conflict  with  the  con- 
stitutional provision  as  to  jeopardy.* 

§  985.  The  indictment  to  sustain  such  second  prosecution  must 
In  Buch  specially  aver  the  prior  conviction  or  convictions  ;*  and 
cases  prior  when  the  court  of  the  first  prosecution  is  one  of  oyer 
should  be  and  terminer,  or  general  jurisdiction,  an  allegation  of  the 
ayerre  .  ^^^^  ^£  general  jurisdiction  is  enough.*  When,  however, 
"  the  conviction  is  alleged  to  have  taken  place  before  a  court  of 
special  and  limited  jurisdiction,  the  indictment  should  aver  such  facts 
as  would  show  that  the  justice  holding  such  court  had  jurisdiction,  as 
well  of  the  subject-matter  as  of  the  person  of  the  prisoner."*    And 

1  Haggertj  v.  People,  6  Lansing,  32.  Com.,  9  Grat.  938 ;  Larnej  v.  Cleveland, 

When  a  prisoner  escapes  from  prison,  34  Ohio  St.  599 ;  People  v,  Carlton,  57 

and  is  retaken  after  his  term  expires,  Cal.  559  ;  State  v.  Freeman,  27  Vt.  523, 

it  is  not  necessary  that  there  shonld  apparently  contra,  was  under  a  special 

be  a  new  award  of  ezecntion.    He  may  statute.    In  New  York  it  is  unneoes- 

be  retaken  and  confined  without  any  sary  to  aver,  in  the  second  indictment, 

additional  suggestion  on  behalf  of  the  the  prior  conviction.    Johnson  v.  Peo- 

State,  or  trial  of  the  question  of  his  pie,  65  Barb.  342 ;  55  N.  Y.  512 ;  but 

identity  and  escape.    Haggerty  v,  Peo-  see  Gibson  v.  People,  6  Hun,  542.     In 

pie,  53  N.  Y.  76,  reversing  6  Lansing,  Louisiana  it  is  held  improper  to  aver 

tU  sup.    See  oases,  supra,  §  925  a.  the  previous  conviction ;   and  this  is 

s  Supra,  §  925.  consistent  with  the  position  advocated 

*  Ingalls  V,  State,  48  Wis.  647 ;  People  in  the  text  that  the  previous  conviction 

V.   Stanley,    47   Cal.   113 ;    People  o.  should  be  kept  out  of  the  case.    State 

Lewis,  64  Cal.  401 ;  Boyle,  in  re,  64  v.  Hudson,  32  La.  An.  1052. 

Cal.  153 ;  see  Com.  v.  Hughes,  133  Mass.  The  verdict  for  a  second  offence,  in 

496.    For    discussion  of  statutes,  see  order  to  sustain  the  cumulative  pun- 

Com.  V.  Morrow,  9  Phila.  583.  ishment,  must  aver  the  offence  to  be  a 

^  R.  V,  Page,  9  C.  &  P.  756 ;  R.  v,  second  offence.    Maguire  v.  State,  47 

Willis,  L.  R.  1  C.  C.  363 ;  R.  p.  Allen,  Md.  485. 

R.  &  R.  513 ;  Plumbly  v.  Com.,  2  Met.  *  People  v.  Golden,  3  Park.  C.   R. 

(Mass.)  413 ;  Garvey  v.  Com.,  8  Gray,  330.    See  State  v.  Volmer,  6  Kans.  379. 

382 ;  Ranch  v.  Com.,  78  Penn.  St.  490 ;  *  Jewell,  J.,  People  r.  Powers,  2  Seld. 

Maguire  v.  SUte,  47  Md.  485 ;  Rand  v.  50,  citing  1  Chit.  C.  L.  138. 
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of  habeas  corpus,  oonld  DOt  only  diacharge  ererj  prisoner  in  the 
State,  but  prevent  the  service  of  any  judicial  process  requiring 
attachment  of  the  person.  Under  onr  peculiar  federal  system,  the 
judgmenta  of  State  oourta  on  habeas  corpus,  can,  when  conflicting 
with  the  federal  constitution,  be  the  subject  of  a  writ  of  error  to 
the  Supreme  Court  of  the  United  States.' 

By  the  Act  of  March  3, 1885,  an  appeal  was  given  from  a  final 
decision  in  habeas  eorpvt  of  a  circuit  court  to  the  Supreme  Court 
of  the  United  States ;  but  this  decision  must  be  by  the  court  and 
not  by  the  judge  sitting  as  a  judge.*  That  a  refusal  by  a  district 
judge  te  issue  a  writ  is  ground  for  an  appeal  to  the  Supreme  Court 
of  the  United  States.*  And  a  rightful  discharge  by  a  circuit  judge 
will  be  sustained  on  appeal.* 

^  1011.  When  a  conrtof  competent  jnnsdiction  has  refused  to 
discharge  on  Ao&AM  C9r;?u<,  a  court  with  concurrent  juris-   g^,,  f,f 
diction  may  decline  to  issue  a  writ  on  the  same  case,  discharge 
unless  there  be  an  allegation  of  new  facts.*    It  has  also  ButMeqaent 
been  held  that  if,  after  a  discbarge  by  one  judge,  the  ""**• 
relator  should  be  rearrested,  he  should  be  discharged  when  brought 
before  another  Judge  with  co6rdinate  powers.*     But  a  discharge  on 
a  writ  of  habeas  corpus  (when  the  question   is  whether  there  is 
probable  cause  to  hold  over  for  trial)  is  no  bar,  in  law,  to  subse- 
quent proceedings  for  the  same  ofleoce.'     As  a  matter  of  courtesy 
or  convenience,  a  judge  may  say,  *'  This  case  has  been  heard  already 
by  a  coordinate  judge,  who  has  remanded  or  discharged  the  relator, 

1  TMble'i  cue,  13  Wftl.  S9T.  See    Miller  >.  SUte,  43  Tez.   STB.     Aa   to 

oommeDla  in  5  99Si.  Georgia  praotioe,  see  Ferry  v.  HcLen- 

■  Carter  v.  PiUgerald,  121  U.  S.  ST ;    don,  62  Qa.  6S8. 

U.  S.  Jung  Ah  Lnog,  121  D.  S.  621.         •  Ibid.  Sue  Da  CobU,  in  re,  1  Parker 

Sopra,  i  99Sb,  C.  K.  129 ;  People  v.  Brad^,  5T  N.  Y. 

*  See  Snow,  in  re,  120  V.  8.  2T4.  162  ;  Com.  v.  HoBride,  2  Brewet.  £45. 
Supra,  $994.  ^People  v.   Brady,  GS   N.   Y.  1S2; 

•Wildanliiu'BOMe,120U.S.  S.  As  to  Walker  v.  Uartiii,43IU.  EOS ;  Hitohell, 

mliags  prior  to  act  of  1885,  see  Tom  ex  parts,  1  La.  An.  413.    See  Eldridge 

Tong,  ex  parte,  lOS  D.  S.  S96 ;  Hoog  v.  Fanoher,  3  Thomp.  &  C.  189 ;  PeopU 

Hang,  ex  parte.  Id.  S&2 ;  Broanahau,  la  v.  Pancber,  1  Hnn,  2T.     Contra,  under 

r«,  18  Fed.  Rep.  62,  aod  note  ;  S.  C,  4  Hisaanri  Htatnts,  Jili,  ex  parte,  64  Ho. 

HcCrary,  1.  206,  vbere   It  was  beld  that  aulrf/n* 

*  LawTonoe,  ez  parte,  G  Binn.  304 ;  aequU  coold  be  pleaded  in  saoh  cases. 
Com.  V.  Wetberold,  2  Clark,  4T6.    See 
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and  I  will  not  go  over  the  same  ground."^  But  should  a  grand 
jury  find  a  bill  in  such  case,  or  an  information,  if  an  information  be 
proper,  be  presented,  the  discharge  would  be  no  bar.  To  constitute 
such  a  bar  there  must  be  a  formal  acquittal  or  conviction  of  a  court 
having  jurisdiction.' 

A  more  difficult  question,  however,  arises  in  cases  where  the  dis- 
charge is  for  error  in  sentence,  and  when  the  court  imposing  the 
sentence  re-arrests.  It  has  been  maintained  by  a  majority  of  the 
Supreme  Court  of  Wisconsin  that  such  second  arrest  is  irregular 
and  invalid.*  But  great  practical  difficulties  are  in  the  way  of  the 
maintenance  of  this  rule.  After  a  conviction  had  been  sustained 
by  the  Supreme  Court  of  a  State,  the  defendant  could  be  discharged 
on  habeas  corpus  by  a  single  judge  without,  on  such  a  theory,  the 
opportunity  of  revision  or  re-arrest ;  and  the  same  confusion  would 
arise  in  case  one  judge  should  undertake  to  discharge  persons  com- 
mitted by  another  judge  for  contempt.^  The  only  way  of  escaping 
such  difficulties  is  by  giving  a  writ  of  error  in  habeas  corpus  to  the 
Supreme  Court  of  the  State,  just  as  in  cases  of  habeas  corpus^  con- 
flicting with  the  federal  constitution,  there  is  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States. 

^  See  Alexander,  ex  parte,  14  Fed.  >  Crow,  in  re,  60  Wis.  349. 

Rep.  680 ;  EittreU,  ex  parte,  20  Ark.  ^  See  Gundy  v.  Fresno,  64  Cal.  155. 

499.  Supra,  §  996  ;  and  argument  in  note  to 

>  Supra,  §§  436  et  seq,  supra,  §  9966. 
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does  not  lessen  his  liability.^    The  same  rule  applies  to  the  distri- 
bution of  imprisonment.     Each  defendant  is  to  be  singly 

seyeria?^'     Sentenced  according  to  his  personal  deserts^  and,  if  neces- 
sary, to  the  full  limit  of  the  law.'    When,  however,  the 

verdict,  under  statute,  is  for  a  gross  sum  by  way  of  full  satisfaction, 

it  is  error  to  impose  the  whole  fine  separately  on  each  defendant.' 
The  subject  of  costs  has  been  already  discussed.^ 

XV.   BINDINGS  TO  KEEP  THE  PEACE. 

§  941.  There  are  cases  when,  in  addition  to,  or  as  an  alternate 
Defendant  f^r,  fine  and  imprisonment,  the  court  will  hold  over  the 
diet  niav"  defendant  in  bonds  to  keep  the  peace,*  or  to  abate  or 
be  bound  discontinue  tKe  offence  for  which  he  was  tried.'  And 
keep  the  this  holds  good  even  after  acquittals,  whenever  the  judge 
V^^^'  trying  the  case  has  sufficient  reason,  from  the  evidence 

before  him,  to  judge  such  course  necessary  to  prevent  a  violation  of 
public  peace  and  law.  This  power  is  inherent  in  all  justices  of  the 
peace.  But  unless  necessary  to  protect  the  public  from  notorious 
crime,  the  court,  after  acquittal,  will  not  direct  the  defendant  to  be 
detained  until  articles  of  peace  against  him  are  prepared.' 

XVI.   CONSIDERATIONS  IN  ADJUSTING  SENTENCE. 

§  942.  The  polity  of  England  and  of  the  United  States  commits 

largely  to  the  court  the  practical  determination  of  the 

haveusu-      grade  of  punishment.'    In  England,  and  in  several  of 

dif^etion.     ^^^  States,  until  a  very  recent  period,  the  court,  in  mis- 

A  Supra,  §  314;  2  Hawk.  P.  C.  635;  State,  3  Pike,  431.  As  to  Joinder  of  de- 

R.  V.  Atkinson,  2  Ld.  Raj.  1248 ;  11  fendants,  see  supra,  §  301. 

Mod.    80 ;    Com.    v.    Tower,    8    Met.  *  Fljnn  v.  State,  8  Tex.  Ap.   398 ; 

(Mass.)  627 ;  Com.  v.  Raj,  1  Va.  Cas.  overruling  Bennett  v.  State,   30  Tex. 

262;    Com.   v.   Harris,   7  Grat.   600;  623. 

Caldwell  v.  Com.  7  Dana,  229  ;  State  v.  *  Supra,  §§  314-5. 

Smith,  1  Nott  &  McC.  13 ;  McLeod  v.  >  O'ConneU  r.  R.,  11  CI.  &  F.  155  ; 

State,  35  Ala.  395  ;  SUte  v.  Gaj,  10  Dunn  v.  R.,  12  Q.  B.  1031.  See  Estes  c. 

Mo.  440 ;   SUte  r.  Hopkins,  7  Blackf.  State,  2  Humph.  496.    Supra,  §  80. 

494 ;  Waltzer  v.  SUte,  8  Wis.  785.  •  See  Whart.  Cr.  Law,  9th  ed.  §§  97, 

«  Supra,  §  314;   2  East  P.  C.  740;  1426,  1498  6. 

R.  V.  King,  1  Salk.  182 ;  U.  S.  r.  Bab-  ^  R.  v.  Holt,  7  C.  &  P.  518.    Supra, 

son,  1  Ware,  450 ;  State  v.  Hunter,  33  §  80. 

Iowa,  361 ;  State  v.  Smith,  1  N.  &  McC.  *  That  the  court  maj  take  testimonj 

13 ;  SUte  v.  Berrj,  21  Mo.  504  ;  Stur-  on  this  point  see  Dick  r.  State,  3  Ohio 

geon  9.  Graj,  96  Ind.  166 ;  Calico  v.  St.  89.    On  the  question  of  character, 
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demeanors,  was  left  without  any  limit  as  to  the  term  of  imprison- 
ment to  be  imposed,  provided  that  a  maximum,  in  some  cases 
of  seven  years,  in  others  of  ten  years,  should  not  be  exceeded. 
Evon  now  we  find  frequently  such  limitations  as  these :  imprison- 
ment from  "  two  to  fifteen  years,"  or  from  **  two  to  ten,"  or  "  one 
to  seven  years."  In  such  cases  the  question  of  determining  what 
penalty  is  to  be  assigned  to  a  particular  offence  rests  mainly  on  the 
discretion  of  the  court. ^  It  becomes  important,  therefore,  to  con- 
sider on  what  principles  this  discretion  is  to  be  exercised.  What 
object  is  the  judge  to  have  before  him  in  adjusting  punishment  to 

-M  well  as  on  that  of  the  grade  of  the  (2.)  Bj  the  second  view  the  statute 
icrime,  affidavits  may  he  received  in  declares  a  particular  oifenoe  to  be  pan- 
mitigation  or  aggravation.  Infra,  ishable,  bat  leaves  the  punishment 
§  945.  abeolutel/  to   the    discretion    of    the 

As  to  recommendation  to  mere/,  see  Judge.    But  this  theory,  in  not  impos- 

supra,  §  757.  ing  at  least  a  maximum  of  punishment, 

Three  theories  have  been  propounded  leaves  too  much  to  the  caprice  of  the 

as  to  the  discretion  of  the  Judge  in  judge. 

criminal    prosecutions.      See    Berner,  (3.)  The  oifence  is  defined  bj  slat- 

§  124.  ute,  and  the  discretion  of  the  judge  is 

(1.)  Bj  the  first  his  duties  are  to  be  allowed  to  work  within  a  specified  mar- 
prescribed  in  every  respect  by  statute,  gin  of  punishment.  This  is  a  system 
Statute  is  to  define  the  offence  ;  statute  now  almost  universally  prevalent  in 
is  arbitrarily  to  specify  the  punishment,  the  United  States. 
It  is  obvious  that  this  theory  is  both  Whether  a  minimum  as  well  as  a 
despotic  and  illogical.  Cases,  nomi-  maximum  should  be  attached  has  been 
nally  of  the  same  offence,  as  defined  in  much  discussed.  Berner,  §  124,  argues 
the  statute  book,  e.  ^.,  larceny,  are  so  that  to  leave  the  limits  open  is  an  ab- 
various  that  it  would  be  gross  injustice  dioation  of  duty  by  the  legislature, 
to  apply  to  each  the  same  uniform  pen-  and  leads  to  despotic  and  wayward 
alty.  Hence  there  is  no  code  which  caprice  on  the  part  of  the  Judge.  Rossi 
does  not  leave  a  margin,  as  to  the  term  (Trait6,  vol.  ii.  405)  says :  ''La  loi 
of  punishment,  within  which  the  dis-  perdrait  une  grande  partie  de  son  in- 
cretion  of  the  judge  may  range.  Nor,  fluence  preventive  sur  I'esprit  des 
so  far  as  concerns  the  definition  of  an  citoyens.  La  jurisprudence  des  tribu- 
offence,  is  it  possible  for  the  theory  naux  serait  incertaine,  variable :  elle 
here  contested  to  be  logically  executed,  ne  tarderait  pas  k  offrir  des  disparates 
A  statute,  for  instance,  makes  **  burg-  choquantes.  Le  juge  aurait  un  moyen 
lary"  indictable.  But  what  is  burg-  trop  facile  de  c^der,  sans  trop  aven- 
lary  f  This  has  to  be  determined  by  tur^  sa  responsabilit^  morale,  k  la 
the  courts.  Even  if  the  definition  is  pri^re,  a  Tintrigue,  aux  seductions  de 
given  by  statute,  the  points  of  discrim-  toute  espdce." 

ination,  in  accordance  with  the  well-  *  Supra,  §§  314-5.  See  cases  in  prior 
known  logical  rule,  increase  with  the  notes  to  this  section.  People  v.  War- 
minuteness  of  the  specification.  den,  66  N.  T.  342. 
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crime?    What  public  exigencies  has  he  to  satisfy?    Id  answering 
these  inquiries  we  are  met  by  several  conflicting  theories. 

§  943.  It  has  been  shown  elsewhere,'  that  the  primary  object  of 
Primary  punishment  is  the  execution  of  retributory  justice ;  and 
object  re.  that  unless  such  justice  be  shown  in  a  sentence,  it  is  cal- 
but  exam-  culated  neither  to  deter  others  from  crime  nor  to  reform 
Forin°to  b^  ^^^  sentenced  criminal.  At  the  same  time,  as  is  there 
Incidental,  noticed,  example  and  reform,  as  well  as  retribution,  are 
to  be  kept  in  view  in  adjusting  a  sentence.  On  these  points  the  fol- 
lowing observations  may  be  made : — 

1.  Example.  An  excessive  punishment,  so  far  from  being  an  ex- 
ample, as  sometimes  judges  conceive  it  to  be,  operates  in  the  con- 
trary direction  ;  first,  because  the  public  mind  revolts  at  the  undue 
severity,  and  an  angry  contempt  of  justice  is  thereby  engendered ; 
and,  secondly,  because  excessive  punishments  are  apt  to  be  revoked 
by  the  executive,  and  there  is  the  feeling  about  them,^^  This  cannot 
last."  Even  supposing  certain  crimes  are  so  prevalent,  that  at  the 
first  glance  it  would  seem  politic  to  signalize  convictions  by  extreme 
and  conspicuous  penalties,  it  must  be  remembered,  in  addition  to  the 
considerations  already  given,  that  the  public  mind  soon  adapts  itself 
to  a  harder  grade  of  punishment,  and  that  the  immediate  efiect  is  to 
require  increased  punishment  for  all  crimes,  not  simply  an  excep- 
tional punishment  for  the  particular'  crime  complained  of.  Aside 
from  this,  there  is  a  sense  of  unfairness  about  punishment  so  in- 
flicted that  defeats  the  very  end  it  is  claimed  to  promote.  Men  will 
not  be  prevented  from  committing  crime  by  seeing  punishment 
inflicted  merely  to  work  such  prevention.  If  the  person  punished 
is  guilty,  and  is  punished  because  he  is  guilty,  this  acts  as  a  deter- 
rent. But  if  he  is  innocent,  and  is  punished,  without  his  consent, 
in  order  to  produce  a  docile  and  law-loving  temper  in  himself  and 
others,  the  effect  is  far  from  being  reached.  Such  an  outrage 
inflicted  on  him,  so  far  from  making  him  docile  and  law-loving,  will 
be  likely  to  breed  in  him  a  determination  to  resist,  to  elude,  and,  if 
possible,  to  trample  upon,  the  sovereign  from  whom  the  outrage 
proceeds ;  and  the  temper  thus  generated  in  him  will  be  generated 
in  those  who  are  witnesses  of  the  wrong  done  him.  Such,  in  fact, 
has  been  the  case  where  this  system  has  been  carried  out.     At  no 

1  Whart.  Crim.  Law,  9th  ed.  §§  1  €<  uq,    Hawkins  t^.  People,  106  111.  62S. 
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§  946  a.]  PLEADING  AND  PRAOTIGB.  [OHAP.  XIX. 

XViri.  BENEFIT  OF  CLERGY. 

§  946  a.  By  the  old  English  common  law,  persons  who  were  in 
clerk's  orders,  and  afterwards  all  persons  whatsoever, 
a^ished.  ^^^^  entitled  to  be  relieved  from  capital  punishment,  un- 
less otherwise  ordered  by  statute,  on  being  burned  in  the 
hand.  The  object  was  to  mitigate  the  ferocity  of  the  then  penal 
system  by  which  to  all  felonies  death  was  assigned.  With  the  sub- 
sequent reduction  and  amelioration  of  punishments  the  reason 
ceased ;  and  benefit  of  clergy  by  act  of  Parliament  ceased  to  exist 
in  1828.  In  this  country,  although  in  some  States  recognized  as 
part  of  the  common  law,^  it  has  been  now  universally  abolished  either 
by  express  enactment  or  by  implication. 

>  It  was  aboliahed  in  federal  prooees  372.    That  benefit  of  clergy  was  reoog- 

in  1790.    U.  S.  r.  Ballard,  3  McLean,  nized  in  Kentaokj  until  abolished  by 

469.    As  to  State  courts,  see  State  v.  statute  in  1847,  see  Shaler's  Kentucky , 

Carroll,  2  Ired.  257 ;  State  v.  Gray,  1  407. 
Hurph.  147 ;  Btotev.  Sutcliffe,  4Strobh. 
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GONTBUPT. 


[§  947. 


CHAPTER  XX. 

CONTEMPT. 


I.  Whbit  thb  onlt  Mbthod  of 
supprbssion  is  bt  summabt 
Commitment. 

In  such  cases  attachment  may 
Issue,  §  M8. 

Attachments  may  Issue  to  en- 
force process,  §  9i9. 

And  so  as  a  penalty  on  disobe- 
dience, §  950. 

And  so  on  physical  interference 
with  parties,  §  951. 

And  so  on  publication  of  pro- 
ceedings ordered  not  to  be 
published,  §  953. 

And  so  as  to  misconduct  of  offi- 
cers of  court,  §  958. 

And  so  as  to  obstruction  to  trial, 
§954. 

And  so  as  to  disorder  in  presence 
of  court,  §  955. 

And  so  as  to  misconduct  of  or 
tampering      with     Jurymen, 
§956. 
n.  Whbn   the  Contempt   can  be 

8UPPRE8BED  OTHEBWI8E  THAN 

BT  Commitment. 
Criticisms  on  cases  before  court 

dbnstltute  contempt,  §  957. 
And  so  as  to  other  publications 

interfering  with  due  course  of 

Justice,  §  958. 
But  summary  commitment  only 

to  be  used  when   necessary, 

§959. 
In  cases  of  this  class  an  ordl- 

0 

nary  prosecution  is  the  better 
course,  §  960. 
Danger  of  depositing  such  power 
in  courts,  §  961. 


III.  Bt    whom    buch   Commttmbntb 

MAT  BE  ISBlfko. 

Superior  Courts  have  power  to 
issue  common-law  commit- 
ments, §  962. 

Other  courts  are  limited  to  con- 
tempt in  their  presence ;  prac- 
tice as  to  commissioners  and 
noUries,  §  968. 

So  as  to  legislatures,  §  964. 

IV.  Indiotabilitt  of    Contempts  : 

Embracebt. 
Interference  with  public  Justice 

indictable,  §  966. 
So  with  embracery,  or  improper 

interference  with  Jury,  §  966. 
V.  Practice. 

In  cases  in  face  of  court  rule  may 

be  made  instantly  returnable, 

§967. 
Otherwise  as  to  contempts  not  in 

face  of  court,  §  968. 
Hearing   may  be   inquisitorial, 

§969. 
VI.  Punishment. 

Court  may  flue  and  imprison, 

§970. 
Commitment  must  be  for  fixed 

period,  §  971. 
Fine  goes  to  State,  §  972. 

VII.  CONTICTION    NO    BAB    TO    OTHER 

Proceedings. 
Contempt  not  barred  by  other 

procedure,  and  the  converse, 

§973. 
vin.  Appeal,  Error,  and  Pardon. 
When   on    record,    proceedings 

may  be  reyised  in  error,  §  974. 
Pardon  does  not  usually  release, 

§975. 


§  947.  Contempt  is  such  disrespect  or  disobedience  to  a  court 
or  legislature  as  interferes  with  the  due  administration  of  law.^ 


1  See  Field,  Fed.  Courts,  435. 
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PLBADIKa  AHD  PRACTIGB. 


[chap.  ZX. 


So  far  as  concerns  our  first  inquiry,  contempts  may  be  divided  as 
follows: — 

I.  When  thb  only  method  of  suppression  is  by  summary 

COMMITMENT. 

II.  When  there  are  other  bobthods  of  suppression. 


I.  WHEN  i;pE  only  method  of  suppression  is  by  summary 

COMMITMENT. 

Id  such  k  948.  Iq  guch  cases  there  is  no  question  that  an  attach- 

case  at-  .  <» 

tachment  ment,  on  due  cause  shown,  may  issue,  and  the  defend- 
mayiMue.     ant  be  committed. 

§  949.  If  process  be  impeded,  no  case  can  be  tried.  Hence  it 
Attach-  ^^  ^  contempt,  punishable  by  summary  commitment,  to 
ment  interfere  with  process ;'  to  disobey  rules  or  orders,  obe- 

properto         ,.  i  .  ,    .  •  i  i  *.   i  • 

euforce  dience  to  which  is  essential  to  the  progress  of  the  case ;' 
process.  ^  abuse  process  ;*  to  rescue  a  prisoner  under  process  ;* 
and  to  serve  a  writ  (the  offender  being  the  sherifF)  improperly,  or 
to  refuse  to  serve  it  at  all,  or  to  make  a  false  return.' 

§  950.  The  same  remedy  is  applicable  to  disobedience  to  an  in- 
And  BO  aa  junction,  because  unless  attachment  and  commitment  in 
a  penalty      guch  case  be  granted,  irreparable  injury  might  ensue  ;* 


beylng 
.process. 


to  disobedience  to  an  order  of  court  for  summary  pay- 
ment, which  payment  cannot  be  otherwise  enforced;^ 
and  to  disobedience  to  an  order  for  specific  conveyance.' 


^  Daniell's  Chancery  Prao.  (1871) 
387,  note,  411-427,  936;  Price  v. 
Hatchison,  L.  R.  9  Eq.  534 ;  Back  v. 
Back,  60  111.  115 ;  People  v.  Bradley, 
60  111.  390 ;  SUte  v.  Sparks,  27  Tex. 
627. 

«  Daniell's  Ch.   Prac.  (1871)    937 ; 

Day's     Ck)m.    Law    Pr.    (1872)   313; 

^Archbold's  Q.  B.  Practice  (12th  ed.), 

'nil. 

*  Archbold's  Q.  B.  Prac.  trt  supra, 
1715. 

*  Archbold'a  Q.  B.  Prao.  ut  tupra, 
1710. 


'  Arohbold's  Q.  B.  Prao.  ut  avpra^ 
1710;  State  v.  Tipton,  1  Black.  166; 
People  V.  Marsh,  2  Cow.  493 ;  Sammen, 
ex  parte,  5  Ired.  149 ;  Pitman  v.  Clarke, 
1  MoMallen,  316. 

6  2  Wait's  Prao.  (1873)  108,  112 ; 
Day's  Common  Law  Prac.  (1872)  327  ; 
Daniell's  Ch.  Prac.  (1871)  1533  ;  Peo- 
ple V.  Compton,  1  Daer,  512 ;  Wood- 
worth  V.  Rogers,  3  Wood.  &  H.  135 ; 
Potter  v.  Mailer,  1  Bond.  601 ;  Rogers 
Man.  Co.  v.  Rogers,  38  Conn.  121 ; 
Mead  v.  Norris,  21  Wis.  310. 
•  »  2  Wait's  Prao.  (1873)  249 ;  Ford 


'  Daniell's  Ch.  Prao.  ui  supra;  so  as  to  alimony,  Bissell,  in  re,  40  Mich.  63. 
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§  951.  It  is  also  a  contempt  summarily  punishable  to  prevent  a 
part  J  from  bringing  suit,  because  in  such  case  it  would      ' 
beg  the  question  to  turn  the  plaintiff  back  to  a  common-   physical  in- 
law  suit  for  redress  ;^  and  to  carry  off  a  ward  in  chancery, .  with  parties 
attachment  being  the  only  mode  of  enforcing  obedience.'  ^^ 
It  has  also  been  held  to  be  a  contempt  to  resist  the  action 
of  the  receivers  of  a  railroad  corporation,  such  receivers  being  duly 
appointed  by  the  court.' 

§  952.  It  is  a   contempt,  also,  to  publish  testimony  '^"^'SL^'^ 
which  the  court  has  ordered  not  to  be  published,  when   publication 
the  injury  cannot  be  otherwise  redressed.^  ingH^^^^  ' 

§  958.  An  officer  of  the  court  may  so  conduct  himself  during  the 
trial  of  a  cause,  as  to  inflict,  if  not  stopped,  irreparable  j^^^  ^^  ^ 
injury  ;  and  in  such  case  attachment  for  contempt  is  the   tomisoon. 
proper,  because  the  only,  remedy.     This  rule  is  applied  ofBcers  of 
to  all  misbehavior,  in  the  presence  of  the  court,  of  attor-    °^^' 
neys  or  other  officers  of  the  court.'    And  it  has  been  justly  extended 
(not  only  because  such  misconduct,  consistently  with  prompt  jus- 
tice, cannot  be  otherwise  properly  corrected,  but  because  such  offi- 

V.  Ford,  10  Abb.  Pr.  N.  8.  (N.  T.)  74;  Otherwise,  if  the  case  be  still  pending. 

41  How.  Pr.  169  ;  Remlej  v.  De  Wall,  WooUey,  in  re,  ut  mpra.     As  an  extra- 

41  Ga.  466 ;    see  Fischer  o.  Raub,  56  ordinary  instance  of  exercise  of  this 

How.  Pr.  218.  power,  see  proceedings  in  Tweed's  case, 

1  Jones,  ex  parte,  18  Ves.  237  ;  Lit-  supra,  $  605  ;  20  Cent.  L.  J.  23.    That 

tier  t*.  Thomson,  2  Bear.  129.  See  Whit-  it  is  a  contempt  to  charge  a  Judge  with 

tern  V.  State,  36  Ind.  196.  prejudice  in  deciding  a  motion  for  a  new 

'  Welleslej,  in  re,  2  Rus.  &  M.  639.  trial,  see  Harrison  v.  State,  35  Ark.  458 ; 

*  Doolittle,  in  re,  23  Fed.  Rep.  550;  bat  oZtter  on  motion  for  change  of  venue. 
U.  S.  V.  Kane,  6  Cr.  L.  Hag.  530 ;  Hig-  Curtis,  ex  parte,  8  Minn.  274. 

gins,  in  re,  27  Fed.  Rep.  443.  It  was  ruled  in  Robinson,  ez  parte, 

*  R.  V.  Clement,  4  B.  &  Aid.  218.  19  Wall.  805,  that  the  power  to  disbar 

*  Archbold's  Q.  B.  Pract.  ut  tupra^  an  attorney  is  possessed  bj  all  courts 
1710 ;  Pitman's  case,  1  Curtis,  186 ;  which  hare  authority  to  admit  attor- 
Robinson,  ez  parte,  19  Wall.  605 ;  neys  to  practice.  But  t|ie  power  can 
Woolley,  in  re,  11  Bush,  95.  As  illus-  only  be  exercised  when  there  has  been 
trating  the  necessity  of  this  check,  see  such  conduct  on  the  part  of  the.  party 
supra,  §$  561  et  seq.  Resignation  of  complained  of  as  shows  him  to  be  unfit 
officer  does  not  divest  power.  The  to  be  a  member  of  the  profession  ;  and 
Laurens,  1  Abbott  U.  S.  302.  But  a  before  Judgment  disbarring  him  can  be 
publication  by  an  attorney,  after  a  rendered,  he  should  have  notice  of  the 
case  is  ended,  reflecting  on  the  cour^,  grounds  of  complaint  against  him  and 
will  not  be  punished  as  a  contempt,  opportunity  of  defence* 

State    v.    Anderson,    40     Iowa,    207. 
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cers  are  the  court's  confidential  servants,  trasted  by^  third  parties 
as  its  representatives)  to  malpractice  of  attorneys,  as  in  withholding 
papers  or  money  from  clients,'  and  to  clerks,  masters,  and  referees, 
for  any  improper  conduct  or  disobedience  to  the  court.' 

§  954.  If  obstruction  to  the  rendering  of  testimony  can  only  be 

punished  by  indictment,  then  even  air  indictment  for  such 
to  obstruc-  misconduct  could,  by  continuance  of  the  misconduct,  be 
^!^^         defeated,  and  no  redress  could  be  obtained.     Hence,  it 

is  a  contempt,  punishable  by  commitment,  for  a  witness 
not  to  attend  when  subpoenaed,  or  when  under  recognizance  to 
attend  ;^  for  a  witness,  when  attending,  to  refuse  to  be  sworn  ;'  for 
a  witness,  when  sworn,  to  refuse  to  answer ;'  for  a  third  party  to 
induce  another  to  take  a  false  oath  ;^  for  a  third  party  to  endeavor 
to  keep  a  witness  from  testifying,'  supposing  such  witness  to  have 
been  subpoenaed  ;*  for  a  witness,  when  ordered  to  leave  the  court 
during  the  examination  of  other  witnesses,  to  remain  in ;'®  and  for  a 


1  See  Freston,  in  re,  49  L.  T.  (N.  S.)  order  of  a  disirict  judge  in  any  part  of 

290.    As  to  misoondnot  of  ooansel,  see  the  United  States  beside  that  in  which 

sapra,  §  577.  the  suit  was  pending)  ;   Langdon,  ex 

'  Willand,  ex  parte,  11  C.  B.  544 ;  parte,  25  Vt.  680 ;  Walker,  ex  parte, 

Newberry,  in  re,  4  Ad.  &  £•  100 ;  Peo-  25  Ala.  81. 

pie  V.  Nevins,  1   Hill  (N.  T.),  154 ;  >  U.  S.  v.  Goolidge,  2  Qall.  364. 

Smith,  ex  parte,  28  Ind.  47.    This  has  «  U.   S.   v.  Caton,   1   Cranch,  150  ; 

been  held  in  North  Carolina  to  apply  Day's  Prac.  (1872)  305,  311 ;  People  v. 

to  publications  by  attorneys  derogatory  Kelley,  24  N.  T.  74 ;  People  v.  Phelps, 

to  court.     Biggs,  ex  parte,  64  N.  C.  4  Thomp.  &  C.  467 ;  Hirsch  t*.  State,  8 

202;  Moore,  ex  parte.  Ibid.  398.  Baxt.  89;  Renshaw,  ex  parte,  6  Ho. 

*  R.  V,  Harland,  8  Dowl.  P.  C.  328 ;  Ap.  474 ;   Holman  v,  Austin,  34  Tex. 

Yates  V,  Lansing,  9  Johns.  395  ;  Smith  668.     This  applies  to  justices  of  the 

p.  HoLendon,  59  Qa.  523 ;  see  Yates  v.  peace.     Paley  on  Convictions  (1866), 

People,  6  Johns.  337.  329.    Aliter  as  to  notary  public,  Erie- 

'  Whart.  Crim.  £▼.  §   349 ;    Arch-  ger,  ex  parte,  7  Mo.  Ap.  367. 

hold's  Cr.  Pi.  (17th  ed.)  291 ;  2  Wait's  ^  Hull  v.  L'Eplattimer,  49  How.  Pr. 

Prac.   (1873)   722;    ConkUng's  Prac.  500. 

(6th  ed.)  410 ;    Day's  Common  Law  *  Infra,  §  965  ;  Whittem  r.  State,  36 

Prac.  X1372)   293,  311 ;    Roelker,   ex  Ind.  196 ;  see  Burke  v.  SUte,  47  Ind. 

parte,  1  Sprague,  276;   Burr's  Trial,  528;    Haskett  v.  State,  51  Ind.  176; 

354 ;  Judson,  ex  parte,  3  Blatoh.  C.  C.  Whart.  Crim.  Law,  9th  ed.  §  1333. 

89,  148 ;  Peck,  ex  parte,  3  Blatch.  C.  >  McConnell  v.  State,  46  Ind.  298. 

C.  113 ;   EUerbe,  in  re,  4  McCr.  449  ;  »>  People  v.  Boeoowitch,  20  Cal.  436. 

4  Crim.  Law  Mag.  60  (where  it  was  See  supra,  §  564,  note, 
held  that  an  arrest  might  be  made  by 
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party  to  obtain  postponement  by  a  false  pretence  of  sickness.^    A 
justice  of  the  peace,  in  some  States,  however,  has  no  such  power.' 

§  955.  If  it  would  be  necessary  to  prevent  disorder  in  court  that 
an  indictment  should  be  tried  against  the  offender,  no  t^^^^^ 
indictment  could  be  tried  against  the  offender  on  account  ^  to  disor- 
of  the  disorder  in  court.  Hence  any  disturbance  in  presence 
court  is  punishable  by  attachment  and  commitment.'  ^  ^"'^' 
So  it  is  an  attachable  contempt  for  an  acquitted  prisoner  to  swear 
vengeance  on  the  prosecuting  witnesses  within  the  precincts  of  the 
court  ;^  for  a  person  to  use  insulting  language  to  another  in  the 
hearing  of  the  oiScers  of  the  court,  and  in  its  presence;'  or  to  write 
an  insulting  letter  to  a  grand  jury  as  to  their  action ;'  for  the  defen- 
dant to  address  the  jury  when  ordered  not  to  do  so  by  the  court  f 
for  persons  in  court  to  apply  insulting  language  to  the  court,  or,  in 
presence  of  the  court,  to  its  process ;'  for  persisting  in  performing 
military  evolutions  with  music  and  firing  of  guns  in  the  immediate 
neighborhood  of  the  court  during  its  session.'  But  not  so  of  an 
affray  at  a  tavern  where  a  judge  was  staying,  the  court  not  being  in 
session.^'  So  it  is  a  contempt  to  assault  a  judge,  during  a  recess  of 
the  court,  for  words  said  or  action  taken  by  him  when  sitting  as 
judge."  But  hasty  language  of  counsel,  not  conveying  direct  insults 
to  the  court,  will  not  be  regarded  as  contempt." 

1  Weloh  V.  Barber,  52  Conn.  147.  534 ;  Robinson  v.  MoElbane,  2  How. 

>  Rutherford  v.  Holmes,  5  Hun,  817 ;  K.  Y.  Prao.  454;  Hill  v.  Crandall,  52 
66  N.  Y.  368.     Infra,  §  963.  III.  70 ;   Little  v.  State,  90  Ind.  338 ; 

*  Archbold's  Q.  B.  Prac.  (12th  ed.)  Holman  v.  State,  105  Ind.  513.    See, 

1710 ;   6  Robinson's  Practice,  698 ;  U.  howoTor,  Neel  v.  Stote,  9  Ark.  259. 

S.  v.  Emerson,  4  Cranch,  188 ;  Com.  v.  In  New  York,  under  Rev.  Stat.,  such 

Wilson,  1  Phila.  83 ;  Smith,  ex  parte,  act,  to  be  a  contempt,  must  involve 

28  Ind.  47 ;  Redman  v.  State,  28  Ind.  contemptuous  behavior  during  session 

205 ;  Whitten  v.  State,  36  Ind.  196.  of  court.     Bergh's  case,  16  Abb.  Pr. 

<  U.  S.  V.  Carter,  3  Cranch  C.  C.423.  K.  S.  266.    But   this  is  expanded  bj 

See  U.  S.  V.  Patterson,  26  Fed.  Rep.  509.  §  143  of  Penal  Code  of  1882. 

6  U.  S.  V.  Emerson,  4  Cranch  C.  C.  •  SUte  v.  Coulter,  Wright,  421 ;  State 

188.  V.  Goff,  Wright,  78. 

6  Tjler,  ex  parte,  64  Cal.  434.  ^  Com.  v.  Stuart,  2  Va.  Ca.  329. 

»  Tidd's  Prac.  (PhU.  1856)  860.  "  State  r.  Garland,  25  La.  An.  532. 

>  Daniell's  Chancery  Prac.  (1871)  See  Com.  v.  Dandridge,  2  Ya.  Ca.  405. 
387,  note  »,  936 ;  R.  v.  Davison,  1  B.  &  »  St.  Clair  ».  Pratt,  Wright,  532. 
Aid.  329  ;  Wilson's  case,  7  Q.  B.  955 ;  Supra,  §  577. 

Price  V.  Hutchinson,  Law  Rep.  9  Eq. 
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§  958.   In  harmony  with  this  view  it  has  been  held  a  contempt 
to  publish  ex  parte  extracts  from  evidence  or  pleadings  ;^  and  for  a 

ment  by  Blackbam,  J.,  delivered  in  borne  claimant,  who  bad  elected  to  be 
1873,  in  a  oonspictioaB  trial  in  the  nonsuited  in  the  ejectment  brought 
Queen's  Bench.  "  Any  case  which  is  by  him  to  establish  his  right  to  the 
I>endiDg,"  said  this  learned  Judge  (R.  Tichborne  estates,  had  been  bound 
V.  Skipworth,  12  Cox  G.  G.  377-8),  over  for  perjury,  he  united  with  some 
"  when  in  a  dril  or  criminal  court,  of  his  supporters  in  holding  public 
ought  to  be  tried  by  the  ordinary  meetings  for  the  obtaining  funds  to 
means  of  Justice,  and  in  the  present  support  him  in  the  trial  for  the  latter 
case  there  is  an  indictment  against  one  offence.  At  these  meetings,  Messrs. 
of  the  persons  before  us  which  is  now  Onslow  and  Whalley,  members  of  par- 
standing  for  trial.  That  case  ought  to  liament,  made  speeches  imputing  per- 
be  fairly  tried,  but  it  may  happen  that  Jury  and  conspiracy  to  the  witnesses 
proceedings  may  occur  such  as  have  for  the  defence  on  the  trial  of  the  eject- 
now  called  upon  us  to  interfere.  Some-  ment,  and  prejudice  and  partiality  to 
times  the  course  is  by  attacking  tlie  Ghief  Justice  Cockburn,  who  they  said 
Judge ;  sometimes  by  attempting  to  had  proved  himself  unfit  to  preside  at 
induce  him  to  alter  his  opinion,  or  to  the  coming  trial.  The  innocence  of 
take  a  course  different  from  that  which  the  claimant,  and  the  injustice  of  the 
he  would  otherwise  take ;  more  com-  treatment  to  which  he  had  been  sub- 
monly,  there  is  an  attempt  to  influence  Jected,  were  also  asserted.  It  was  held 
the  trial  by  attacking  the  witnesses  or  by  the  Queen's  Bench,  in  January, 
appealing  to  public  Justice,  so  as  to  1873,  that  this  was  a  contempt  sub- 
prejudice  the  trial.  In  all  these  ways,  Jecting  the  defendants  to  fine  and  im- 
great  mischief  may  be  done,  interfer-  prisonment,  but  the  defendants,  dls- 
ing  with  the  due  and  ordinary  course  claiming  contempt,  were  merely  fined. 
of  Justice.  When  the  attempt  is  by  R.  v.  Onslow,  12  Cos  G.  G.  358.  And 
an  act  which  is  itself  punishable,  as  see  article  in  2  London  Law  Mag.  N.  S. 
conspiracy,  libel,  or  assault,  the  party  (1873)  164.  Hence,  in  the  case  in 
might,  of  course,  be  indicted  for  it;  which  the  above  opinion  of  Black- 
but  the  prosecution,  though  sufficient  bum,  J.,  was  delivered,  and  in  which 
for  the  purpose  of  punishment,  might  was  adduced  language  strongly  vitn- 
be  made  greater  (better  ?)  for  the  pur-  perative  of  the  chief  Justice,  and  charg- 
pose  of  prevention ;  the  mischief  might  ing  him  with  premeditating  injustice 
be  done,  and  the  administration  of  in  the  then  approaching  Tichborne 
Justice  would  be  prevented  or  preju-  trial  for  perjury,  the  offender,  dedin- 
diced.  For  that  reason,  from  the  ing  to  purge  himself  of  the  contempt, 
earliest  times,  the  superior  courts  of  was  imprisoned  as  well  as  fined.  R.  v. 
law  and  equity  have  exercised  the  Skipworth,  12  Goz  G.  G.  371 ;  Whart. 
Jurisdiction  of  prosecuting  such  at-  Grim.  Law,  9th  ed.  §  1853. 
tempts  by  summary  proceedings  for  See,  also.  State  v.  Anderson,  30  La. 
contempt,  and  having  that  power,  it  is  An.  557 ;  1  Southern  Law  Journal,  183, 
our  duty,  when  the  occasion  comes,  to  where  an  interesting  opinion  is  given 
exercise  it."  Hence,  in  a  case  closely  as  to  publication  by  federal  officers  as 
related  to  that  in  which  the  opinion  Just  to  a  case  depending  in  a  State  court, 
quoted  was  delivered,  alter  the  Tich-  ^  Gheltenham,  etc.,  Railway  Go.  in 
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party  to  an  issue  in  chancery  to  write  to  a  master  in  chancery  a 
And  8o  as  P^^^J  insulting  letter  in  reference  to  the  master's  con- 
to  other       duct  in  the  case.^    And  the  rule  has  been  applied  to 

pabllca-  1 ,.       .  t»  M.      •  1  •  X 

tioDs  inter.  puDucations  out  of  court  affecting  not  only  questions  to 
duewurro  ®^™^  before  juries,  but  issues  pending  before  judges  sit- 
of  jofltice.  ling  without  juries.*  The  same  doctrine  has  been  not  in- 
frequently held  in  the  United  States,'  though  in  most  of  the  States 
statutes  have  been  enacted  divesting  the  courts  of  such  power.^ 
But  in  any  view,  to  justify  a  committal,  it  must  plainly  appear  that 
the  effect  of  the  publication  is  to  interfere  with  the  due  administra- 
tion of  justice/ 

re,  L.  R.  8  Eq.  580 ;  in  which  case  a  preme  Court  of  Illinois,  sitting  in  Ot- 

petition  in  a  suit  for  winding  up  a  taw  a,  Illinois,  in   November,   1872,  a 

company,   on    ground   of   fraud,   was  majoritj  of  that  court  held  that  it  was 

published  by  a  newspaper  before  the  a  contempt  to  publish  in  a  Chicago 

hearing  of  the  petition,  and  this  was  newspaper  an  article  which,  in  speak- 

held  by  Vice-Chancellor  Malins  to  be  a  ing  of  a  criminal  case  then  pending  in 

oou tempt.     But  it  is  not  a  contempt  error  before  that  court,  said  that  the 

publicly  to  solicit  subscriptions  for  the  defendant  would  be  granted    a  new 

defence  of  a  defendant  on  a  pending  trial,  sentenced  to  imprisonment,  and 

criminal  charge.    R.  v,  8kipworth,  12  then  pardoned,  **  because  the  sum  of 

Cox  C.  C.  371.  $1400  is  enough,  nowadays,  to  enable 

1  Charlton's  case,  2  My.  &  Cr.  316.  a  man  to  purchase  immunity  from  the 

'  Daw  r.  Eley,  L.  Rep.  7  Eq.  49 ;  consequences  of  any  crime."     People 

Tichbome  v.  Mostyn,  Law  Rep.  7  Eq.  r.  Wilson,  64  111.  195.   Ably,  however, 

55  ;  Macartney  v.  Corry ,  Irish  R.  7  C.  as  is  the  question  argued  by  Lawrence, 

L.  242.  C.  J.,   and    by  the  majority  of    the 

>  HoUingsworth  v,  Duane,  Wall.  C.  court,  and  great  as  is  the  respect  due 

C.  77;  U.  S.  V.  Duane,   Wall.   C.  C.  to  Lawrence,  C.  J.,  for  the  independent 

102;  Tenney,  ex  parte,  23  N.  H.  162;  and  bold  stand  taken  by  him  in  this 

Moore,  in  re,   63  N.   C.   397.    8ee  1  and  other  points  regarding  the  dignity 

Hawley's  Cr.  R.   143;  Sturoc,  matter  of  the  Judiciary,  the  conclusion  reached 

of,  48  N.  H.  428  ;  State  v,  Matthews,  cannot  be  here  accepted  for  the  reasons 

37  N.  H.  450 ;  People  v.  Freer,  1  Caines,  stated  in  the  text.    In  the  same  State, 

518  ;  Res.  v,  Passmore,  3  Yeates,  441 ;  since  the  repeal  of  the  statute  defining 

Oswald's  case,  1  Dall.  319 ;  Biggs,  ex  the  power,  it  has  been  held  that  the 

parte,  64  N.  C.  202 ;  State  v.  Morrill,  courts  continue  to  hold  the  usual  oom- 

16    Ark.   384 ;    Stuart    v.    People,    3  mon-law  powers,  but  will  not  exercise 

Scammon,    405.       As   disputing    the  them  as  to  publications  which  do  not 

power,  see  Dunham  v.  State,  6  Iowa,  obstruct  courts  in  the  exercise  of  their 

245  ;  Hickery,  ex  parte,  12  Miss.  751.  functions.     Storey  r.  People,  79  111. 

*  See  Poulson,  ex  parte,  15  Haz.  Pa.  45. 
Reg.  380.  >  Plating  Co.  v,  Faquharson,  44  L. 

In  a  remarkable  case  before  the  Sn-  T.  (N.  S.)  389. 
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him  face  io  face.  The  writ  of  habeas  carpus  is  open  in  such  case  as 
a  remedy,  while  its  application  to  commitments  for  contempt  is  con- 
tested where  the  committing  court  has  jarisdiction.^  The  remedy 
by  binding  over,  while  eqaally  efficacious,  is  less  harsh,  and  not 
likely  to  awaken  that  public  sympathy  which  often,  unconsciously, 
arises  for  one  who  is  summarily  punished  by  high  prerogative.*  And 
while  the  common  law  process  of  binding  over  gives  all  due  protec* 
tion  to  the  citizen,  that  of  commitment  for  constructive  contempt 
may  be  pleaded,  as  will  presently  be  seen,  as  a  precedent  for  incar- 
ceration, unrelievable  by  habea%  eorjmsy  of  those  whose  criticisms 
may  be  deemed  contemptuous  by  legislature  if  not  by  executive. 

§  961.  It  may  well  be  asked  why,  if  such  an  extreme  remedy  is 
necessary  in  case  of  the  judiciary,  is  it  not  in  case  of 
the  executive  7  The  executive,  in  cases  of  application  de^^tin^ 
for  pardon,  exercises  a  semi-judicial  function,  in  which,  fn^JJ^.*' 
equally  with  the  judge  trying  the  case,  it  is  important 
that  he  should  be  kept  free  from  the  influences  of  fear,  favor,  or 
affection.  The  executive,  when  dealing  with  great  questions  of  war, 
or  almost  equally  great  questions  of  currency  expansion  or  con- 
traction, should  be  in  an  eminent  degree  superior  to  the  clamor  of 
ignorant  or  timid  or  fanatical  declaimers,  and  to  the  false  public 
sentiment  generated  by  desperate  speculators,  and  even  to  the  true 
public  sentiment  generated  by  a  real  but  baseless  panic.  Who, 
however,  would  consider  it  consistent  with  either  law  or  liberty  for 
the  executive  to  summarily  arrest  and  imprison,  without  the  relief 
of  bail,  without  the  interposition  of  a  responsible  prosecutor,  with- 
out examination  of  witnesses,  without  the  right  of  subsequent  re- 
vision by  habeas  carpus j  those  from  whom  such  publications  should 
issue  ?  Or,  to  take  an  alternative  still  more  applicable,  is  such  a 
prerogative  safely  to  be  claimed  for  the  legislature  ?  The  legisla- 
ture is  coordinate  in  power  and  dignity  with  the  judiciary.  The 
legislature,  either  federal  or  State,  has  no  doubt  power  to  punish 

>  See  infra,  §  999.  greatest  anxiety  on  the  part  of  the 

>  In  In  re  Clements  (36  L.  T.  Rep.  N.  Judge  to  see  that  there  is  no  other  mode 
8.  332),  Sir  George  Jessel  said :  *'  This  which  is  not  open  to  the  objection  of 
jurisdiction  of  committing  for  contempt,  arbitrariness,  and,  to  a  certain  extent, 
being  practically  arbitrary  and  unlim-  unlimited  power,  which  can  be  brought 
ited,  should  be  most  jealously  and  care-  to  bear  upon  the  subject." 

fully  watched,  and  exercised  with  the 
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summarily  for  contempts  by  which  the  exercise  of  its  distinctive 
functions  is  physically  impeded ;  but  can  we  rightfully  claim  for 
the  legislature  power  to  commit  summarily  persons  criticising,  no 
matter  how  unfairly  or  corruptly,  measures  over  which  it  is  still 
deliberating  ?  But  if  the  exercise  of  such  a  power  is  not  permitted 
to  executive  or  legislature,  why  should  it  be  conceded  to  the  judici- 
ary ?  Or,  if  so  conceded  to  the  judiciary,  why  should  we  withdraw 
from  the  prerogative  those  general  considerations  of  policy  already 
noticed,^  which,  while  retaining  for  libels  common  law  prosecutions, 
invoke,  in  the  institution  of  such  prosecutions,  peculiar  caution, 
tenderness,  and  reserve  ?  But  however  these  questions  may  be  de- 
termined, two  points  remain:  first,  the  doctrine  of  constructive 
contempt  is  of  recent  introduction,  not  being  part  of  the  common 
law  brought  with  them  to  this  country  by  our  colonists ;'  and,  sec- 

1  Whart.  Grim.  Law,  9tb  ed.  §  1611.  not  power  so  to  punish  contempts  oom- 
s  No  English  case  for  constructive  mitted  out  of  court.  There  is  an 
contempt  is  reported  prior  to  the  obvious  distinction  between  inferior 
American  Revolution.  The  earliest  courts  created  by  statute  and  superior 
case  in  which  the  question  arose  was  courts  of  law  or  equity.  In  these 
that  of  the  printer  Almon,  proceeded  superior  courts  the  power  is  inherent 
against  in  1765,  for  contempt  of  court,  in  their  constitution,  has  been  coeval 
in  publishing  an  attack  on  the  chief  with  their  original  institution,  and  has 
Justice,  imputing  improper  and  cor-  been  always  exercised.  The  origin 
rupt  conduct  in  his  office,  and  in  can  be  traced  to  the  time  when  all  the 
whose  case  Sir  E.  Wilmot,  one  of  the  courts  arose  as  divisions  of  the  curia 
judges,  prepared  an  elaborate  judg-  r6^M— the  Supreme  Court  of  the  sever- 
ment  vindicating  the  punishment  of  eign,  in  which  he  personally,  or  by  his 
the  printer  by  fine  and  imprisonment  immediate  representative,  sat  to  ad- 
— a  judgment,  however,  never  deliv-  minister  justice.  The  power  of  the 
ered,  the  proceedings  being  abandoned,  courts  in  this  respect  was  an  emana- 
and  the  publication  of  the  proposed  tion  from  the  royal  authority,  which, 
judgment,  in  Sir  E.  Wilmot's  opinion,  when  exercised  personally,  or  in  the 
being,  as  is  stated,  without  his  sane-  presence  of  the  sovereign,  made  a  con- 
tion.  So  far  as  concerns  inferior  tempt  of  the  crown  punishable  sum- 
courts,  the  Jurisdiction,  as  will  pre-  marily,  and  hence  the  power  passed  to 
sently  be  seen,  is  now  expressly  de-  the  superior  courts  when  they  were 
nied  by  the  English  Queen's  Bench,  created.  It  is  a  very  different  thing 
and  so  far  as  concerns  superior  courts,  when  we  come  to  the  inferior  courts, 
it  is  Justified  by  Cock  burn,  Ch.  J.,  which  have  never  exercised  this  power, 
only  on  the  fiction  of  the  presence  of  or  have  never  been  recognised  as  poe- 
the  sovereign  in  such  courts.  "The  sessing  it,  and  we  think  in  those 
power  of  committing  for  contempts  courts  it  does  not  exist."  R.  v,  Lefroy, 
committed  in  the  face  of  the  court  is  L.  R.  8  Q.  B.  134,  as  stated  in  the 
given  to  inferior  courts,  but  they  had  London  Times  of  February  1, 1873.    A 
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§  963.  Inferior  courts,  jastices,  and  commissioners  are  limited, 
Other  ^^  ^^^  issue  of  Summary  commitments,  to  contempts  corn- 
courts  lim-  mitted  in  their  presence,  unless  ampler  powers  be  given 
temptB  in  them  bj  the  legislature.^  Commissioners  in  the  United 
encL^^^  States  Circuit  or  Territorial  courts  have  not,  unless  in 
No  power  cases  where  the  statute  gives  that  power  to  officers  of 

In  com-  ®  \ 

missibners     this  class,  even  the  power  to  commit  a  non-answering 
taries.  witness  for  contempt.    The  process  must  be  asked  for  from 

the  circuit  or  territorial  judge ;'  though  it  has  been  held 
that  commissioners  may  exercise  the  powers  belonging  to  local 
justices  of  the  peace.'  Nor  has  a  notary  public  this  power.^  When 
necessary  under  a  commission  in  chancery  procedure,  the  course 
is  to  apply  to  the  court  from  whom  the  commission  issues.' 

In  New  York,  by  the  Penal  Code  of  1884,  §  143,  disorderly 
conduct  in  presence  of  courts  not  of  record,  as  well  as  of  record, 

and  District  Courts  of  the  United  states  >  R.  v.  Lefroj,  L.  R.  8  Q.  B.  134; 

to  three  classes  of  cases :     1st.  Where  Hollingsworth  v,  Duane,  Wall.  G.  C. 

there  has  heen  mishehavior  of  a  person  79  ;  Clark  v.  May,  2  Gray,  410 ;  Noyes 

in  the  presence  of  the  courts,  or  so  near  v.  Byxbee,  45  Conn.  382 ;  Cartwright's 

thereto  as  to  ohstrnot  the  administra-  case,  114  Mass.  230 ;  Watson,  in  re, 

tion  of  justice  ;    2d.    Where  there  has  3  Lans.  408 ;  Kerrigan,  in  re,  4  Vroom, 

been  misbehavior  of  any  officer  of  the  (33  N.  J.  L.)  344 ;  State  v.  Galloway, 

courts  in  his  official  transactions  ;  and,  5  Cold.  326 ;  State  v,  Applegate,  2  Mc- 

8d.  Where  there  has  been  disobedience  Cord,   110 ;     Batcheldor  v.  Moore,  42 

or    resistance    by  any  officer,  party,  Cal.  412. 

Juror,  witness,  or  other  person,  to  any  ^  Judson,  in  re,  3  Blatoh.  148.     At 

lawful  writ,  process,  order,  rule,  de*  common    law    referees    and  oommis- 

cree,  or  command  of  the  courts.      It  sioners  have  not  the  power  unless  by 

was  further  ruled  that  the  17th  section  statute.    La  Fontaine  r.  Underwriters, 

of  the  Judiciary  Act  of  1789,  in  pre-  83  N.  C.   132 ;  Stewart  v.  Allen,  45 

scribing  fine  or  imprisonment  as  the  Wis.  100. 

punishment  which  may  be  inflicted  by  *  U.  S.  v.  Schumann,  2  Abb.  C.  C.  41. 

the  courts  of  the  United  States  for  con-  See  Doll,  ex  parte,  27  Leg.  Int.  20  ; 

tempts,  operates  as  a  limitation  upon  S.  C,  11  Int.  Rev.  Reo.  36 ;  7  Phila. 

the  manner  in  which  their  power  in  Rep.   595  ;    Shaffer's    oase,    Sup.   Ct. 

this  respect  may  be  exercised,  and  is  Utah,  1883 ;  cf.  Gorman,  ex  parte,  4 

a  negation  of  all  other  modes  of  pun-  Cranch,  572 ;  U.  S.  v,  Rundlett,  2  Cur- 

ishment.  tis  C.  C.  41 ;  U.  S.  v,  Horton,  2  Dill.  94. 

The  legislature  while  it  can  limit  <  Rapalje    on    Contempts,    p.     10, 

the  exercise  of  this  power,  cannot  ab-  Kreiger,  ex  parte,  7  Mo.  Ap.  367  ;  Burtt« 

solutely  deprive  the  courts  of  its  ex-  v,  Pyle,  89  Ind.  398.    But  see  contra, 

ercise.    Wolley,  in  re,  11  Bush.  95  ;  Abel's  oase,  12  Eans.  451. 

State  V.  Morrill,.  16  Ark.  384 ;  Milling-  «  2  Dan.  Ch.  Pr.  1178  et  $eq. 
ton,  in  re,  24  Kans.  214. 

680 


TABLB   Of   OASBS. 


De  QralTeiirled,   BteU  t 


Da  Krftft  v.  Barney,  3  BI*ak.  U.  S. 

704  USl 

DeUaer,  People  v.  49  Cftl.  394  93S 
De  Lane/,  State  d.  2a  La  An.  434  465 
Delaval,  R.  v.  3  Burr.  1434  lOM 

De  Longohamps,  Bea.  v,  1  Dall.  Ill 

919 
DemaiD,  Com.  e.  Brightly  B.,  441 

96,  lOB 
Demiog,  in  re,  10  Johns.  232  B2S 

Demutb,  Com.  v.  12  S.  &  K.  389  100 
Denmiw  v.  State,  IG  Neb.  138  246,  249 
Dennw,  U.  S.  u.  3  Woods,  39  IM 

Dennla,  Com.D.tOeMaHB.  112   234,280 
ir.  State,  91  Ind.  291     14&,  160 
Dannlaon  c.  CoIUdb,  1  Cow.  Ill         S41 
SUte  B.  31  La.  An.  347     4S9 
Dent,  B.  u.  1  C.  &  K.  249  ;  2  Cox 

C.  C.  364  299 

SUte  V.  3  0111  &  Johns.  S        1S9 
Denton,  B.  v.  Dean,  3 ;  IS  Q.  B. 

781  759 

V.  SUte,  21  Neb.  445  220 

Deny,  ex  parte,  10  Nev.  212  B82,  98S 
De  Ollis  v.  StaU,  20  Tex.  Ap.  14S  388 
De  FaBB,  SUte  v.  31  La.  An.  487  244 
Db  Pay,  In  re,  3  Ben.  307,  316  531 

De  Pbue  V.  Sute,  44  Ala.  32  802 

De  Pay,  ex  parte,  10  Int.  Rev.  B. 

34  531 

De  Qailfeldt,  U.  3.  t>.  11  Rep.  45S  ; 

2  Grim.  Law  Mag.  214  802 

De  Ranee,  State  v.  34  La.  An.  186  651 
Dereoonrt  d.  Corbiahley,  6  Bl.  &  Bl. 

188  8 

Deriohs,  SUte  e.  42  Iowa,  196  475 

De  Serrant,  SUU  v.  33  La.  An.  979  558 
Deemarteaa,  Cora.  v.  16  Qray,  16  277 
Deapatd,  R.  v.  2  Uan.  &  R.  406  669 
De*er,  Com.  v.  10  Leigh,  685  358 

Devett,  R.  ».  8  C.  &  P.  639  132,  302 
DerliD  v.  De  Sairant,  33  La.  An. 


979 


370 


>.  People,  104  IlL  604 

SUte  t>.  2G  Mo.  175 

D.  S.  V.  6  BUtch.  71      614,  618 
Devllng  V.  Willianuon,  9  Watta, 

311 
Dewar  v.  Spence,  2  VPUart.  211 
De  Warren  v.  Sute,  29  Tex.  464      595 
Dewee'a  oate,  Cbaae'B  Dee.  531         236 
Dewictc,  People  v.  2  Park.  C.  B.  I 

230  686 

Diek  ir.  Bute,  3  Ohio  3t.  89      752,  942, ! 


Dlok,  SUte  V.  2  WiDB.  N.  C.  46         798 
Dickens,  State  u.  1  Hayw.  406  124 

Diokenson,  B.  v.  R.  &  R.  401  359 

n.  S.  V.  2  MoLean,  326 

294 
DlokenoD,  Com',  e.  7  Weekly  Notea, 

433  599  a 

Dickey,  U.  B.  e.  1  Morris,  412  220 

Dickinson  v.  Byron,  9  5.  &  B.  19     995 

Com.  V.  3  Clark,  Phil. 

365  6990 

Dlesbaoh  v.  SUU,  38  Ohio  St.  369 

812 

Dignam,  R.  d.  7  A.  &  B.  593  946 

Dill,  ex  parU,  32  Kan.  668  999 

People  B.  1  Ssam.  257  773 

V.  SUte,  25  Ala.  16  14 

Dillane,  Com.  v.  1  Gray,  483  120 

Com,  V.  llRray,  67  4S1 

Dlllard  v.  StaU,  58  Miss.  368  417 

Dillfl,  SUte  V.  34  Ohio  St.    '  560 

DilHngham  v.   SlaU,  5   Ohio   Bt. 

283  733 

DUton  V.  SUte,  38  Ohio  St.  686       918, 

994 

Dilwoirth,  Com.  v.  12  Qrat.  689        636, 

664,672 

Dimes  v.  Canal,  3  H.  L.  759  605 

Dimick,  People  v.  107  N.  Y.  13       794, 

796 

8UU  V.  12  N.  H.  194  980 

Dingman  n.  SUte,  48  Wis.  486  588 

Dinkey  n.  Com.,  17  Penn.  St.  126   245, 


Diskin,  SUte  v.  34  La.  An.  919       672, 

673 

SUU  r.  36  U.  Ad.  46  286,  651, 

869 

Dixon,  People  v.  4  Park.  C.  B.  651   76, 

76,  81,  1007 

V.  SUU,  29  Ark.  165  344 

e.  StaU,  13  Fla.  631,  636     641, 

712 

BUU  B.  76  H.  C.  275     713,  812 

Do,  Terr.  t..  1  Arii.  507  139,  758 

Doane  c  StaU,  26  Ind.  495  115 

Dobbin,  Com.  v.  2  Pars.  380      297,  470 

Dobbins  i>.  SUte,  14  Ohio  St.  493    605, 

620,  726,  815 

DobsoD  V.  OBwalt,  20  Ark.  619  560 

Dockham,  Com.  v.  Thaeh.  Cr.  C. 

238  426 


IF.  SUU,  4  Zab.  465 
Dodge,  People  v.  28  Cal.  445 
741 


§  965.]  PLBADINQ   AND  PBAGTICE.  [OHAP.  XX. 

British  parliament  cannot  be  questioned.^  Bat  it  is  now  held  by 
the  Supreme  Court  of  the  United  States  that  the  House  of  Repre- 
sentatives of  the  United  States  has  no  power  to  commit  for  contempt 
witnesses  refusing  to  answer  questions  in  inquiries  instituted  by  it  not 
connected  with  the  election  of  its  members  or  with  impeachment  pro- 
cedure.' The  same  reasoning  applies  to  the  legislatures  of  the  par- 
ticular States.  And  it  is  clear  that  in  any  view  that  the  power  of 
committal  for  contempt  does  not  belong  to  inferior  legislatures,  such 
as  town  councils  or  town  meetings.'  The  remedy  for  disturbance  in 
such  case  is  binding  over  to  keep  the  peace,  or  indictment  for  dis- 
turbing a  meeting. 

IV.   INDICTABILTTT  OP  OONTBBiPTS :    BBIBRACKRT. 

§  965.  It  has  been  already  noticed  that  attempts  to  interfere  with 

interfer-       ^^^  production  of  evidence  in  a  case  are  indictable  at 

encewith      common  law.^    It  is  also  clear  that  all  disorder  in  a 

tice  Indict-     court-room,  and  all  attempts,  forcible  or  fraudulent,  to 

interfere  with  or  prevent  the  due  course  of  public  justice, 

part  in  the  publioation  of  a  petition  to  157 ;    Burdett  v.  Abbott,  14  East,  1- 

the  assemblj  which  that  body  deemed  131 ;  Croabj's  oasoi  1  Wils.  188 ;  Feo- 

libellons.     He  was  committed  for  oon-  pie  v,  Keeler,  99  N.  Y.  463. 

tempti  and  this  commitment  was  re-  '  Kilboame  v,  Thompson,  103  U.  S. 

newed  bj  a  snooeeding  assembly.    The  168.     The  reason  given  is  that  the 

assembly,  in  the  commitment,  directed  omnipotence  assigned  to  the  British 

the  sheriff  to  refuse  to  obey  all  writs  of  parliament,  which  creates  the  British 

habeas  corpus.    An  appeal  was  taken  to  constitution,  cannot    be    assigned    to 

Bngland  ;   and  the  law  officers  of  the  either  congress  or  State  legislatures  in 

crown  gave   it  as  their  opinion  that  this  country  which  are  the  creatures  of 

though  the  paper  in  question  was  a  the  constitutions  by  which  they  are 

libel,  it  could  not  be  treated  as  a  oon-  limited. 

tempt  by  a  legislature  elected  after  its  '  Thus  it  has  been  held  in  Massa- 

publication.     It  was  further  held  that  chusetts  that  an  act  of  the  legislature 

the  direction  to  the  sheriff  not  to  obey  giving  to  municipal  corporations  power 

a  writ  of   habeas  corpus  was  unwar-  to  punish  for  contempt  is  unoonstitn- 

rantable.    The  latter  points  were  af-  tional.    Whitoomb's  case,   120  Mass. 

firmed  by  the  privy  council.    See  Life  118 ;  see  Maulsby,  ex   parte,  13  Hd. 

of  Rev.  William  Smith,  D.D.,  by  H.  642. 
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See  on  this  topic,  article  in  21  Gent.  Crim.  Law  Mag.  60,  under  federal  re- 

L.  J.  43.  vised  statutes.    People  o.  Mead,  1  N. 

1  1  Kent  Com.  236  ;  1  Story  on  Const.  T.  Cr.  R.  417. 
§  847 ;  Shaftsbury's  case,  1  Mod.  144, 
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PLEADING  AND   PRACTICE. 


[chap. 


VII.   CONVICTION   ON   SAME  FACTS  NO  BAR  TO  PROCEEDINGS  FOR 

CONTEMPT,  AND   SO  OF  CONVERSE. 

§  973.  Contempt  is  not  barred  by  other  procedttre,  based  on 
injuries  inflicted  by  the  contemptuous  act  on  third  parties,^ 
not*^™red    *^®  reason  being  that  the  personal  injury  and  the  con- 
by  other       tempt  havinir  different  juridical  relations,  each  with  a 
distinct  penalty,  have  distinct  punishments.^ 


Vin.   APPEAL,  ERROR,  AND  PARDON. 

§  974.  From  the  high  and  extreme  prerogative  that  commitment 
for  contempt  involves,  it  is  right  that  when  exercised  by 
an  inferior  court  it  should  be  the  subject  of  revision  by  a 
superior  court,  whenever  the  record  can  be  removed  or 
the  issue  in  any  way  transferred,  either  in  the  way  of 
appeal,  or  by  writ  of  error.  Such  is  the  sound  opinion  ;• 
though  where  there  is  no  statutory  mode  of  revisal,  and  the  record 
does  not  show  the  facts,  the  attempt  thus  to  review  must  necessarily 
fail.^  Tet,  where  there  is  no  process  of  appeal,  the  inferior  court 
may  be  restrained  from  proceeding  by  injunction  or  prohibition.' 


When  on 

record 

process 

maybe 

revised  In 

error. 


1  Supra,  §  444. 

>  See  State  r.  Woodfin,  5  Ired.  199 ; 
State  V.  WilliamSi  2  Speem,  26  ;  and 
see  Middlebrook  v.  State,  43  Conn.  257, 
for  case  of  modification  of  sentence. 

*  Langdon,  ex  parte,  25  Vt.  6S0 ; 
Clarke  v.  May,  2  Gray,  410;  Tates, 
ex  parte,  6  Johns.  R.  337;  Albany 
Bk.  V,  Sohermerhorn,  9  Paige,  372; 
People  i;.  Kelly,  24  N.  Y.  74 ;  Pitt  v. 
Davison,  37  N.  Y.  235 ;  Hnmmell,  In 
re,  9  Watts,  416 ;  Com.  v.  Newton,  1 
Grant,  453;  Bait,  k  0.  R.  R.  v. 
Wheeling,  13  Grat.  40;  Summers,  ex 
parte,  5  Ired.  149 ;  Cabot  v,  Yar- 
borough,  27  Ga.  476  ;  Bicklej  r.  Com., 

2  J.  J.  Marsh.  572 ;   Stnart  v.  People, 

3  8cam.  395  ;  Jilz,  ex  parte,  64  Mo. 
205;  Rowe,  ex  parte,  7  Cal.  175; 
Jordan    v.    State,    14    Texas,    436; 

686 


Gandj  v.  State,  13  Neb.  445.  Compare 
Whittem  v.  SUte,  36  Ind.  196,  where 
this  view  is  ably  vindicated  (though 
see  Burke  v,  SUte,  47  Ind.  528); 
Stokelj  V.  Com.,  1  Va.  Cas.  330;  How- 
ard v.  Durand,  36  Ga.  346,  where  it  is 
said  there  is  an  appeal  for  abuse  of 
discretion.  In  People  v.  O'Neill,  47 
Cal.  109,  it  was  held  that  the  action  of 
the  court  below  was  always  reversible 
for  want  of  jurisdiction. 

*  See,  for  oases  of  this,  Kearney,  ex 
part«,  7  Wheat.  38 ;  Cooper,  in  re,  32 
Vt.  258 ;  Maulsby,  ex  parte,  13  Md. 
625  ;  Gates  v.  McDaniel,  4  Stew.  &  P. 
69  ;  Adams,  ex  parte,  25  Miss.  883  ; 
State  v.  Thurmond,  37  Tex.  340. 

«  R.  v.  Lefroj,  L.  R.  8  Q.  B.  134, 
cited  fully  supra,  §  963,  note. 
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Thu8,  where,  on  an  indictment  containing  several  counts,  the  jury 
acquitted  on  some  counts  but  said  nothing  as  to  others,  it  was  held 
in  Pennsylvania,  by  the  Supreme  Court,  that  an  order  of  detention 
by  the  trial  court  could  not  be  overhauled  by  a  habeas  carpus  issued 
by  the  Supreme  Court ;  but  that  if  an  error  should  occur  in  the 
subsequent  trial  and  conviction  of  the  defendant  on  the  counts  thus 
left  open,  the  remedy  would  be  a  writ  of  error.^    Nor,  under  the 
Pennsylvania  statute,  will  the  Supreme  Court,  by  writ  of  habeas  car- 
fusy  grant  relief,  during  the  term  of  a  court  of  quarter  sessions,  to  a 
person  bound  over  to  that  term.*      Nor  can  the  validity  of  the  com- 
missions of  de  facta  judges  or  other  officers,  having  colorable  titles, 
be  thus  tried.'    Thus,  Chief  Justice  Chase  refused  to  review,  on 
habeas  corpus^  the  sentences  of  courts  of  the  Confederate  States 
during  the  late  civil  war.^    Nor  will  the  title  or  procedure  of  a 
committing-magistrate  be  thus  examined  collaterally,  if  a  probable 
case  of  guilt  be  made  out  on  the  merits,  and  the  question  be  as  to 
such  guilt.'  But,  as  we  have  seen,  where  the  sentence  is  one  plainly 
beyond  the  jurisdiction  of  the  court  imposing  it,  a  writ  of  habeas 
carpus  may  be  issued  by  a  court  having  general  supervisory  juris- 
diction (^.  ^.,  in  England  the  Queen's  Bench),  to  relieve  the  pri- 
soner.   And  this  holds  where  a  sentence  has  expired,  or  is  other- 
wise inoperative.' 

Nor  wiu  §  996  ^«  Unless  the  case  be  one  of  oppression,  the 

?^ter°*^  ^®    hearing  on  a  criminal  charge  before  a  commitdng-magis- 
rapted.        trate  will  not  be  interrupted  by  a  writ  of  habeas  carpus  J 
§  996  (.  A  distinction  is  to  be  noted  between  errors  which  can 
be  corrected  by  appeal  or  writ  of  error  and  errors  which  can- 


1  Com.  V.  Norton,  8  S.  &  R.  71.  Rnssell  v.  Whiting,  1  Wins.  N.  C.  463 ; 

*  Com.  V.  Sheriff,  7  W.  &  S.  108.  Call,  ex  parte,  2  Tex.  Ap.  560 ;  Strahl, 

*  Ah  Lee,  in  re,  6  Sawj.  410.    Bee  ex  parte,  16  Iowa,  369. 

Com.  v.  Fowler,  10  Mass.  290  ;Sheehan'8  >  Supra,  §  992;  Wakker,  in  re,  3 

case,  122  Mass.  446  ;  Strang,  ex  parte,  Barb.  162 ;  Thompson,  ex  parte,  93  111. 

21  Ohio  St.  610 ;  Bojle,  in  re,  9  Wis.  89  ;  Raje,  ex  parte,  63  Cal.  491 ;  Qarst, 
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ABATEMENT,  PLEA  IN. 

Error  as  to  defendant's  name  may  be  met  by  plea  in  abatement,  423. 

and  80  of  error  in  addition,  424. 

and  80  of  defects  as  to  grand  jury,  850,  851,  876. 

plea  of  insanity,  429  a, 

judgment  for  defendant  no  bar  to  indictment  in  right  name,  425. 

after  not  guilty  plea  in  abatement  is  too  late,  426. 

plea  to  be  construed  strictly,  427. 

defendant  may  plead  over,  428. 
ABATEMENT  OF  NUISANCES,  922  a. 
ABBREVIATIONS  (see  Clerical  Errors),  274  etseq. 
ABSENCE  of  defendant  on  trial,  540  et  seq. 
ACCESSARIES,  pleading  as  to,  594  {see  Joinder  of  Defendants). 

verdict  as  to,  818,  755  (see  Verdict). 

how  far  indictment  against  is  barred  by  proceedings  against  principal, 
458. 
ACQUITTAL,  mode  of  {see  Verdict). 

effect  of  {see  Autrefois  Acquit). 

when  court  may  direct,  812. 

when  defendant  may  be  held  to  bail  after,  82. 

no  new  trial  after  acquittal,  785. 

otherwise  when  verdict  was  fraudulent,  786. 

80  in  quasi  civil  cases,  787. 

motion  for  new  trial  only  applicable  to  counts  where  there  has  been  a  con- 
viction, 788. 

conviction  of  minor  offence  is  acquittal  of  major,  789. 

of  joint  defendants,  805,  318,  755. 
•^ACQUITTANCE,"  meaning  of,  186. 
'^ADDITION,''  what  required  in  pleading  {see  Clerical  Errors),  105-6. 

objecting  to  by  plea,  424. 
ADDRESSES  TO  JURY  {see  Counsel). 
ADULTERY,  not  barred  by  acquittal  of  bigamy,  471. 
AFFIDAVIT  OF  JUROR,  when  admissible  to  affect  verdict,  847. 
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AFFIDAVITS,  admisflible  to  inform  court  before  pronouncing  sentence,  945. 

when  receivable  on  habeas  corpus,  1004. 
AFFRAY,  right  to  disperse  (see  Arrest). 

conviction  for  assault  under,  742. 
**AFORESAID,"  how  far  referring  back  to  prior  averments,  181,  297-300. 
AFTER-DISCOVERED  EVIDENCE,  when  admissible  for  new  trial,  854. 
"AGAINST  THE  PLACE,"  etc.,  when  required  in  concluding  indictment 

(see  Conclusion  of  Indictments),  279. 
AGENCY  OF  WRONG,  statement  of,  212  a. 
AGENT,  place  of  act  of,  how  to  be  averred  (see  Agent),  140. 

act  of,  may  be  charged  to  principal,  159  a. 
AGGRAVATION,  need  not  be  pleaded,  165. 

unless  essential  to  oflence,  159. 

may  be  disregarded  as  surplusage,  158. 
AGGRAVATIVE  TERMS,  not  necessary  in  indictment,  269. 
ALIAS,  effect  of  averment  of,  99. 
ALIBI,  defective  instructions  as  to,  711,  794. 
ALIENAGE,  when  disqualification  to  juror,  669,  846,  886. 

of  juror,  when  ground  for  challenge,  669. 

when  for  new  trial,  846. 
ALLOCATUR,  SPECIAL,  nature  of  (see  Error),  774. 
ALTERATION  (see  Amendment). 

ALTERNATIVE  STATEMENTS,  in  pleading,  are  inadmi^ible,  161. 
AMENDING,  of  indictment  (see  Jeofails),  90. 
AMENDING  VERDICT,  practice  as  to,  751. 
AMENDMENT  OF  SENTENCE,  at  what  time  permissible,  913. 
AMNESTY,  meaning  and  effect  of,  325. 
**AND,"  effect  of  as  a  copulative,  131,  161,  297. 
ANIMALS,  description  of  (see  Personal  Chattels),  209. 

description  of,  in  statute,  237. 
APPEALS  (see  Error),  770. 
APPEARANCE  OF  DEFENDANT  IN  COURT,  must  be  in  person,  54o. 

right  may  be  waived  in  misdemeanors  of  nature  of  civil  process,  541. 

in  such  cases  waiver  may  be  by  attorney,  542. 

removal  of  defendant  for  turbulent  conduct  does  not  militate  against  rule, 
543. 

involuntary  illness  not  a  waiver,  .')44. 

presence  essential  at  arraignment  and  empanelling,  545. 

also  at  reception  of  testimony,  546. 

also  at  charge  of  court,  547. 

but  not  at  making  and  arguing  of  motions,  548. 

presence  essential  at  reception  of  verdict,  549. 

and  at  sentence,  550. 

in  felonies  defendant  must  be  in  custody,  540  a. 
APPELLATE  COURT,  power  of  as  to  new  trial  {see  New  Trial),  897. 
ARGUMENT,  practice  as  to  {see  Counsel),  560  et  seg.,  577,  853. 
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ARRAIGNMENT. 

Defendant  usually  required  to  hold  up  the  hand^  699. 
failure  to  arraign  may  be  fatal,  700. 
defendant  may  waive  right,  541,  701. 
ARRAY,  challenges  to  (see  Challenge),  608. 
ARREST,  when  reviewable  by  habeas  corpus  (see  Habeas  Corpus),  978  et 

seq. 
ARREST  OF  ACCUSED. 
Arrest  generally. 
Criminal  procedure  usually  begins  with  oath  before  magistrate,  1. 
officer  may  be  described  by  office,  2. 
to  arrest,  corporal  control  and  notice  are  essential,  8. 
but  notice  may  be  by  implication,  4. 
-8y  Officers, 
Officer  not  protected  by  illegal  warrant,  5. 
waxrant  omitting  essentials  is  illegal,  6. 
not  necessary  for  officers  to  show  warrant,  7. 
peace  officers  may  arrest  without  warrant  for  offences  in  their  presencet 

and  for  past  felonies  and  breaches  oi  the  peace,  8. 
reasonable  suspicion  convertible  with  probable  cause,  9. 
By  Persons  not  Officers, 
Peace  officers  may  require  aid  from  private  persons,  10. 
officers  may  have  special  assistants,  11. 
pursuers  of  felon  are  protected,  12. 
private  persons  may  arrest  with  probable  cause,  IS. 
may  use  force  necessary  to  prevent  felony,  14. 
may  arrest  felon  after  escape,  15. 
may  interfere  to  prevent  riot,  16. 
and  so  as  to  other  offences,  17. 
Breaking  Doors  and  Search-warrants, 
House  may  be  broken  to  execute  warrant  in  felonies  or  breaches  of  the  i 

peace,  18.  i 

in  felonies  this  may  be  done  by  private  person,  19. 
peace  officers  may,  on  reasonable  suspicion,  break  doors  without  warrant, 

20. 
private  person  requires  stronger  ground  for  interference,  21. 
search-warrants  may  be  issued  on  oath,  22. 
houses  of  third  persons  may  be  broken  to  secure  offender  or  stolen  goods, 

28. 
in  opening  trunks,  etc.,  keys  should  be  first  demanded,  24. 
warrant  must  be  strictly  followed,  25. 
search-warrants  limited  by  Constitution,  26. 
that  arrest  was  illegal  is  no  defence  on  trial  of  offence,  27. 
Fugitives,  Extradition  of,  between  the  several  United  States, 
Under  federal  Constitution  fugitives  may  be  airested  when  fleeing  from 

State  to  SUte,  28. 
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ARREST  OF  ACCUSED— (conftnu^d)- 

mrrest  maj  be  in  anticipatkni  of  requisition,  2d. 

safficient  if  offence  be  penal  in  demanding  State,  30. 

reqnisitioD  lies  onlj  for  fugitives,  31. 

federal  courts  cannot  compel  goyemor  to  surrender,  32. 

no  objection  that  fugitiTe  is  amenable  to  asylum  State,  33. 

governor  of  asylum  State  cannot  impeach  requisition,  34. 

habeas  carpus  cannot  go  behind  warrant,  35. 

bail  not  to  be  taken,  35  a, 

indictment  or  affidavit  must  set  forth  a  crime,  36. 

fugitive  may  be  tried  for  other  than  requisition  offence,  37. 

officers  executing  process  protected  by  federal  courts,  37  a. 

for  federal  offences  warrants  may  be  issued  in  all  districts,  37  5. 
Between  Federal  Government  and  Foreign  States, 

Limited  by  treaty,  38. 

offence  must  be  one  recognized  in  asylum  State,  39. 

treaties  are  retrospective,  40. 

extradition  refused  when  there  cannot  be  fair  trial,  41. 

and  so  for  political  offences,  42. 

and  so  for  persons  escaping  military  service,  43. 

but  not  because  person  demanded  is  subject  of  the  asylum  State,  44. 

where  asylum  State  has  jurisdiction  there  should  be  no  surrender,  45. 

conflict  of  opinion  as  to  whether  foreign  State  can  claim  a  subject  who  hs^ 
committed  a  crime  in  a  third  State,  46. 

extradition  does  not  lie  for  a  case  not  in  treaty,  47. 

nor  where  defendant  is  in  custody  for  another  offence,  48. 

trial  should  be  restricted  to  the  offence  charged,  49. 

courts  may  hear  case  before  mandate,  50. 

complaint  should  be  special,  51. 

warrant  returnable  to  commissioner,  52. 

evidence  should  be  duly  authenticated,  53. 

terms  to  be  construed  as  in  asylum  State,  54. 

evidence  must  show  probable  cause,  55. 

evidence  may  be  heard  from  defence,  56. 

Circuit  Court  has  power  of  review,  57. 

surrender  is  at  discretion  of  executive,  58. 
Privilege  from  Arrest, 

Foreign  ministers  privileged  from  arrest,  59. 
Right  to  take  Money  from  Person  of  Defendant, 

Proof  of  crime  may  be  taken  from  person,  60. 

but  not  money  unless  connected  with  offence,  61. 
Right  of  Bail  to  arrest  Principal. 

Bail  may  arrest  and  surrender  principal,  62. 
ARREST  OF  JUDGMENT. 

At  common  law,  most  demurrable  exceptions  may  be  taken  on  motioo  ii. 
arrest,  759. 
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ARREST  OF  JUDGMENT— (con2fnti«</). 

informalitiefl  are  cured  by  verdict,  760, 

misnomer  no  ground,  761. 

under  statute  right  is  restricted,  762. 

insensible  verdict  will  be  arrested,  768. 

pendency  of  prior  indictment  no  ground  for  arrest,  764. 

otherwise  as  to  statute  of  limitations,  765. 

irr^nlarities  of  jury  no  ground,  766. 

time  and  mode  of  motion  is  limited,  767. 

sentencing  defendant  is  equivalent  to  discharge  of  motion,  768. 

precludes  judgment  from  being  a  bar,  435  a. 
ARSON,  autrefois  acquit  as  to,  469  a,  470. 
ASSAULT,  may  be  included  in  major  crime,  248. 

aggravations  may  be  discharged,  247. 

indictments  for  may  be  general,  159. 

joinder  with  other  offences  (see  Duplicity,  Joinder  or  Offencks). 

verdicts'  for  (see  Verdict). 

conviction  of,  how  far  affecting  prosecution  for  riot,  471. 

when  on  two  persons  at  one  time,  469. 

when  cross-bills  can  be  tried  at  one  time,  698 

when  aggravating  incidents  should  be  averred,  159. 

conviction  of,  under  indictment  for  major  offence,  249,  743. 
ASSIGNMENTS  OP  ERROR  (see  Error),  781. 
ATTACHMENT  may  issue  to  enforce  obedience  to  court,  948. 

may  be  used  to  enforce  habeas  corpus,  990. 
ATTEMPTS,  must  be  specially  averred,  159. 

may  be  verdict  of,  on  major  offence,  262. 
ATTENDANCE  OF  DEFENDANT  IN  COURT,  at  what  times  essential, 

540. 
ATTORNEY-GENERAL,  OR  PROSECUTING  ATTORNEY,  duty  of 
as  to  information,  87. 

duty  in  instituting  prosecution,  882-8. 

must  sanction  bill  of  indictment,  354. 

must  sign  bill,  355. 

may  attend  grand  jury,  866. 

cannot  impeach  finding,  380. 

may  enter  nolle  prosequi,  383. 

may  employ  associates,  555. 

occupies  semi-judicial  position,  558. 

length  of  speech  at  discretion  of  court,  560. 

not  to  open  confessions  or  matters  of  doubtful  admissibility,  or  unduly  pre- 
judice jury,  561. 

misconduct  of  ground  for  new  trial,  561,  855. 

should  call  all  witnesses  to  act,  565. 

in  reading  books  may  be  restricted  by  court,  571. 

when  entitled  to  close,  573-6. 
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ATTORNEY-GENERAL,   OR    PROSECUTING   ATTORNEY— (con- 
tinned), 

misstatements  of,  577. 

Dot  to  argue  law  to  jury  (see  €k>0N8EL),  578. 
AUTREFOIS  ACQUIT  OR  CONVICT. 
As  to  Nature  of  Judgment, 

Acquittal  without  judgment  a  bar,  but  not  always  couTiction,  4S5. 

judgment  arrested  or  new  trial  granted  no  bar,  485  a. 

arbitrary  dischaige  may  operate  as  an  acquittal,  4S6. 

record  of  former  judgment  must  have  been  produced,  43  7. 

court  must  have  had  jurisdiction,  488. 

judgment  by  court-martial  no  bar,  489. 

and  so  of  police  and  municipal  conviction  or  acquittal,  440. 

of  courts  with  concurrent  jurisdiction,  the  court  first  acting  has  control, 
441. 

offence  having  distinct  aspects  separate  governments  may  prosecute,  442. 

proceedings  for  contempt  no  bar,  444. 

nor  proceedings  for  habeas  corpus^  445. 

ignoramus  and  quashing  no  bar,  446. 

nor  is  nolle  prosequi  or  dismissal,  447. 

ailer  verdict  nolle  prosequi  a  bar,  448. 

discharge  for  want  of  prosecution  not  a  bar,  449. 

foreign  statutes  of  limitation  a  bar,  450. 

fraudulent  prior  judgment  no  bar,  451. 

nor  is  pendency  of  prior  indictment,  452. 

nor  is  pendency  of  civil  proceedings,  458. 

new  trial  after  conviction  of  minor  is  bar  to  major,  455. 

specific  penalty  inflicted  by  sovereign  may  be  exclusive,  455  a. 
As  to  Form  of  Indictment, 

If  former  indictment  could  have  sustained  a  verdict,  judgment  is  a  btr, 
456. 

judgment  on  defective  indictment  is  no  bar,  457. 

same  test  applies  to  acquittal  of  principal  or  accessary,  458. 

acquittal  on  one  count  does  not  aflect  other  counts ;  but  otherwise  as  to 
conviction,  459. 

acquittal  from  misnomer  or  misdescription  no  bar,  460. 

nor  is  acquittal  from  variance  as  to  intent,  461. 

otherwise  as  to  variance  as  to  time,  462. 

acquittal  on  joint  indictment  a  bar  if  defendant  could  have  been  legally 
convicted,  463. 

acquittal  from  merger  no  bar,  464. 

where  an  indictment  contains  a  minor  offence  inclosed  in  a  major,  a  con- 
viction or  acquittal  of  minor  bars  major,  465. 

conviction  or  acquittal  of  major  offence  bars  minor  when  on  first  trial  de- 
fendant could  have  been  convicted  of  minor,  466. 

prosecutor  may  bar  himself  by  selecting  a  special  grade,  467. 
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AUTREFOIS  ACQUIT  OR  CONVICT— (conhnt/cd)- 
A$  to  Nature  of  Office. 

When  one  unlawful  act  operates  on  separate  objects,  conyiction  as  to  one 
object  does  not  extinguish  prosecution  as  to  other;  e,  g.^  when  two  per- 
sons are  simultaneously  killed,  468. 

otherwise  as  to  two  batteries  at  one  blow,  469. 

so  where  several  articles  are  simultaneously  stolen,  470. 

when  one  act  has  two  or  more  indictable  aspects,  if  the  defendant  could 
haife  been  convicted  of  either  under  the  first  indictment,  he  cannot  be 
convicted  of  the  two  successively,  471. 

so  in  liquor  cases,  472. 

severance  of  identity  by  place,  473. 

severance  of  identity  by  time,  474 

but  continuous  maintenance  of  nuisances  can  be  successfully  indicted  other- 
wise as  bigamy,  475. 

conviction  of  assault  no  bar  (afler  death  of  assaulted  party)  to  indictment 
for  murder,  476. 
Practice  under  Plea. 

Plea  must  be  special,  477. 

must  be  pleaded  before  not  guilty,  478. 

verdict  must  go  to  plea,  479. 

identity  of  offender  and  of  offence  to  be  established,  480. 

identity  may  be  proved  by  parol,  481. 

plea,  if  not  identical,  may  be  demurred  to,  482. 

burden  of  proof  is  on  defendant,  483. 

when  replication  is  nul  tiel  record  issue  is  for  court,  484. 

replication  of  fraud  is  good  on  demurrer,  485. 

on  judgment  against  defendant  he  is  usually  allowed  to  plead  over,  486. 

prosecution  may  rejoin  on  its  demurrer  being  overruled,  487. 

issue  of  fact  is  for  jury,  488. 

novel  assignment  not  admissible,  489. 
Once  in  Jeopardy. 

Constitutional  limitation  taken  from  common  law,  490. 

but  in  some  courts  held  more  extensive,  491. 

rule  may  extend  to  all  infamous  crimes,  492. 

in  Pennsylvania,  any  separation  in  capital  cases  except  from  actual  neces- 
sity bars  further  proceedings,  493. 

rule  in  Virginia,  494. 

in  North  Carolina,  495. 

in  Tennessee,  496. 

in  Alabama,  497. 

in  California,  498. 

in  the  federal  courts  a  discretionary  discharge  is  no  bar,  500. 

in  Massachusetts  and  Connecticut,  501 . 

so  in  New  York,  502. 

so  in  Maryland,  503. 
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AUTREFOIS  ACQUIT  OR  CONVICT— (conantiecO. 

80  in  Miflsiflsippi,  Louisiana,  and  Missoari,  504, 

80  in  niinoia,  Ohio,  Indiana,   Iowa,  Nebraska,  Nevada,  Arkansas,  and 
Texas,  505. 

so  in  Kentucky,  506. 

no  jeopardy  on  defective  indictment  or  process,  507. 

illness  or  death  of  jaror  is  sufficient  excuse  for  discharge,  508. 

discharge  of  jury  from  intermediately  discovered  incapacity  no  bar,  509. 

conviction  no  bar  when  set  aside  for  defective  ruling  of  judge,  510. 

and  so  of  dischaige  from  sickness  of  defendant,  511. 

discharge  from  surprise  a  bar,  512. 

discharge  from  statutory  dose  of  court  no  bar,  518. 

and  so  from  sickness  of  judge,  514. 

and  so  from  death  of  judge,  515. 

but  not  from  sickness  or  incapacity  of  witness,  516. 

until  jury  are  *'  charged,"  jeopardy  does  not  begin,  51 7. 

waiver  by  motion  for  new  trial  on  writ  of  error  and  motion  for  arrest,  518. 

in  misdemeanors  separation  of  jury  permitted,  519. 

plea  must  be  special ;  record  must  specify  facts,  520. 
AUTREFOIS  CONVICT  (see  Autbefoib  Acquit),  435  et  seq. 

BAIL. 

At  common  law  bail  to  be  taken  in  all  but  capital  cases,  74. 

excessive  bail  not  to  be  required,  75. 

proper  course  is  to  require  such  bail  as  will  secure  attendance,  76. 

after  continuance  bail  may  be  granted,  77. 

and  so  in  cases  of  sickness,  78. 

bail  to  keep  the  peace  may  be  required,  79. 

vagranU  may  he  held  to  baily  80. 
Bail  after  Habeas  Corpus. 

On  habeas  corpus  court  may  adjust  bail,  81,  1007. 
Bail  after  Verdict  or  Quashing. 

Bail  permissible  after  verdict,  82,  941. 

after  quashing  bail  may  be  taken,  83. 

after  acquittal  may  be  required,  941. 

tests  as  to  adequacy  of,  76. 

right  of  to  arrest  principal  {see  Arrest),  62. 

not  to  be  taken  in  extradition  process  (see  Extrabitiok),  35  a. 

incompetent  as  jurors,  661. 
BANE  NOTES,  averment  of,  189. 

'<  BARRATOR,  COMMON,"  may  be  indicted  as  such,  155. 
BASTARD  CHILD,  name  of,  how  averred,  96-104. 
BATTERIES,  several  may  be  joined,  254. 

when  two  make  one  offence,  469. 
BATTERY,  divisible  from  assault,  158,  247. 
BELLIGERENTS,  when  subject  to  martial  law,  979,  note. 

trial  of,  courts  for,  439. 
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BENEFIT  OF  CLER6T,  now  obsolete,  946  a. 

BIAS  OF  JUEOR,  when  groond  for  c&allenge  (see  Challengb),  622. 

when  for  new  trial  (see  New  Trial),  844. 
BIGAMY,  acquittal  of  does  not  bar  adultery,  471. 
BILL  OF  EXCEPTION,  rules  as  to,  772. 
"BILL  OF  EXCHANGE,"  meaning  of,  187. 
BILL  OF  INDICTMENT  (see  Indictment). 
BILL  OF  PARTICULARS  (see  Particulars),  702. 
BILLS,   BANE,  ayerment  of,  189,  189  a. 
BINDING  OVER,  by  magistrate  (see  Magistrate),  74. 

by  court  (see  Bail). 
BLASPHEMY,  indictment  for,  208. 
»*BOND,"  meaning  of,  197. 
BONDS  TO  KEEP  THE  PEACE  (see  Bail). 
BOOKS,  what  may  be  taken  out  by  jury,  829. 

what  may  be  read  to  jury,  571. 

averment  of  in  larceny,  208. 
BREAKING  DOORS  AND  SEARCH-WARRANTS. 

house  may  be  broken  to  execute  warrant  in  felonies  or  breaches  of  the 
peace,  18. 

in  felonies  this  may  be  done  by  private  person,  19. 

peace  officers  may,  on  reasonable  suspicion,  break  doors  without  warrant, 
20. 

private  person  requires  stronger  ground  for  interference,  21. 

search-warrants  may  be  issued  on  oath,  22. 

houses  of  third  persons  may  be  broken  to  secure  offender  or  stolen  goods, 
23. 

in  opening  trunks,  etc.,  keys  should  be  first  demanded,  24. 

warrant  must  be  strictly  followed,  25. 

search-warrants  limited  by  Constitution,  26. 

that  arrest  was  illegal  is  no  defence  on  merits  of  offence,  27. 
BURGLARY,  effect  of  acquittal  of  in  indictment  for  burglary  and  larceny, 
455,  465,  789,  896. 

may  be  joined  with  larceny  in  one  count,  244. 
''BURGLARIOUSLY,"  essential  to  burglary,  265. 

CAPITAL  PUNISHMENT,  scruples  as  to,  when  ground  for  challenge,  665. 
CAPTION  AND  COMMENCEMENT  OF  INDICTMENT. 

Caption  is  no  part  of  indictment,  being  explanatory  prefix,  91. 

substantial  accuracy  only  required,  92. 

caption  may  be  amended,  93. 

commencement  must  aver  office  and  place  of  grand  jurors  and  also  their 
oath,  94. 

each  count  must  contain  averment  of  oath,  95. 
CARET,  effect  of  in  pleading,  277. 
CERTAINTY,  degree  of,  necessary  in  indictment,  151. 
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CERTIORARI,  used  to  bring  up  procedare  to  appellate  coart  (see  £rbob), 
770. 

brings  up  caption,  91,  98. 

when  applicable  in  cnaen  ci  haheas  corpus^  1003,  1010 
CHALLENGE  OF  GRAND  JURY,  iixegolarities  in  empanelling  to  be  met 
by  challenge  to  airaj,  344. 

disqualified  juror  may  be  challenged,  345. 

preadjudication  ground  for  challenge,  346. 

so  of  conscientious  scruples,  347. 

personal  interest  a  disqualification,  848. 

**  Vigilance  membership"  no  ground,  349. 

objection  to  juror  must  be  before  general  issue  pleaded,  350. 

plea  should  be  special,  351. 

aliens  not  necessary  in  prosecutions  against  aliens,  352. 
CHALLENGE  ON  TRIAL. 
Challenges  to  Court. 

Judges  not  open  to  challenge,  605. 
Challenges  to  Jury. — To  the  Array, 

Principal  challenge  to  array  is  based  on  irregularity  of  selection,  608. 

burden  is  on  challenger,  609. 

after  plea  too  late,  610. 

challenge  to  array  for  favor  is  where  the  question  is  disputed  fact,  611. 
7b  the  Polls. — (a.)  Peremptory, 

Prosecution  has  no  peremptory  challenge,  but  may  set  aside  juror,  612. 

practice  is  under  direction  of  court ;  and  so  as  to  order  6[  challenge,  613. 

defendant  nuiy  peremptorily  challenge  at  common  law,  614. 

rule  as  to  joint  defendants,  and  several  counts,  614  a. 

on  preliminary  issues  no  challenge,  615. 

nor  on  collateral  issues,  616. 

right  ceases  when  panel  is  complete,  617. 

in  misdemeanors  no  peremptory  challenges  at  common  law,  618. 

matured  challenge  cannot  ordinarily  be  recalled,  619. 

right  is  to  reject,  not  select,  620. 
(b)  Principal. 

Principal  challenge  is  where  case  does  not  rest  on  disputed  fact,  621. 
(a^)  Preadjudication  of  Case, 

Preadjudication  of  case  is  ground  for  challenge,  622. 

but  opinions  thrown  out  as  jest,  or  as  vague,  loose  talk-,  do  not  ordinarily 
disqualify,  623. 

nor  does  a  general  bias  against  crime,  624. 

in  United  States  courts  a  deliberate  opinion  as  to  defendant's  guilt  dis- 
qualifies, 625. 

and  so  in  Maine,  626. 

and  in  New  Hampshire,  627. 

in  Vermont  prior  expression  of  opinion  disqualifies,  628. 

in  Massachusetts  prejudice  must  go  to  particular  issue,  629. 
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CHALLENGE  ON  TRIAL— (conanw«rf)- 
80  in  Connecticut,  680. 

in  New  York,  at  common  law,  opinion,  but  not  impression,  disqualifies,  681. 
but  by  statute  no  disqualification  of  witness  not  under  bias,  682. 
in  New  Jersey  hypothesis  does  not  exclude,  638. 
in  Pennsylvania,  opinion,  but  not  impression,  disqualifies,  684. 


so 


n  Delaware  and  Maryland,  685. 


so  in  Yii^nia,  686. 

so  in  North  and  South  Carolina,  687. 

so  in  Ohio,  638. 

so  in  Alabama,  689. 

so  in  Mississippi,  640. 

so  in  Missouri,  641. 

BO  in  Tennessee,  642. 

so  in  Indiana,  648. 

so  in  Illinois,  644. 

so  in  Arkansas,  645. 

so  in  Georgia,  646. 

so  in  Iowa,  647. 

in  Wisconsin  and  Nebraska  when  opinion  is  ground  for  challenge,  648. 

in  Michigan  opinion  must  be  unqualified,  649. 

so  in  California,  650. 

so  in  Louisiana,  651. 

BO  in  Kansas,  Florida,  Texas,  and  Colorado,  652. 
(b*.)  General  Propositions  €is  to  Prejudice. 

opinion  must  go  to  whole  case,  658. 

juror  must  answer  questions,  though  not  to  inculpate  himself,  654. 

must  be  first  sworn  on  voir  dire^  655. 

co^rt  may  ask  questions,  656. 

only  party  prejudiced  may  challenge,  657. 

jury  may  be  examined  as  to  details,  658. 

bias  must  go  to  immediate  issue,  659. 

relationship  and  business  association  cause  for  challenge,  660. 

and  so  of  prior  connection  with  case,  661. 

and  so  of  participation  of  cognate  oflfence,  661  a. 

and  so  of  pecuniary  interest  in  result,  662. 

and  so  of  irreligion  and  infamy,  668. 

and  so  of  conscientious  scruples  as  to  capital  punishment,  664. 

and  so  of  other  conscientious  scruples,  665. 

and  so  of  belief  that  statute  is  unconstitutional,  666. 

membership  of  specific  ''vigilance"  associations,  or  prospective  organiza- 
tions, may  disqualify,  but  not  of  general  association  to  put  down  crime, 
668. 
(c'.)  Alienage, 

Alienage  or  non-residence  may  be  a  disqualification,  and  so  of  ignorance 
of  language,  and  drunkenness,  669. 
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CHALLENGE  OK  TRIAL— (continued). 
(c.)  Challenges  to  Polls  for  Favor. 

Challenges  for  favor  are  those  inyolying  dbpated  qaestitnis  of  £ut,  670. 

challenges  cannot  moot  privileges  of  juror,  671. 
Mode  and  Time  of  Taking  Challenge. 

Challenge  most  be  prior  to  oath,  672. 

when  for  favor  most  specify  reasons,  678. 

jaror  to  be  sworn  tfoir  dire,  674. 

passing  over  to  court  no  waiver,  675. 

after  principal  challenge  may  be  cbaUenge  for  favor,  676. 

peremptory  challenge  may  be  afler  challenge  for  cause,  677. 

challenge  may  be  made  by  counsel,  678. 

in  cases  of  surprise  may  be  recalled,  679. 

one  defendant  cannot  object  to  co-defendant's  challenges,  680. 

juror  passed  by  one  side  may  be  challenged  by  other,  681. 

juror  nuiy  be  cross-examined  and  contradicted,  682. 

court  may  of  its  own  motion  examine,  683. 
How  Challenges  are  to  be  tried. 

At  common  law  at  discretion  of  court,  684. 

as  to  array,  triers  are  appointed  on  issues  of  fact ;  otherwise  when  there 
is  demurrer,  685. 

at  common  law,  on  challenges  to  the  polls,  triers  are  appointed  by  court, 
686. 

no  challenge  to  triers,  687. 

when  triers  are  not  asked  for,  parties  are  bound  by  decision  of  court,  688. 

all  evidence  tending  to  show  bias  is  admissible,  689. 

but  bias  must  be  shown  to  set  aside  juror,  690. 
Juror*  s  Personal  Privilege  not  Ground  for  Challenge,  692. 
Revision  by  Appellate  Court. 

Defendant  not  exhausting  peremptcMy  challenges  cannot  except  to  over- 
ruling challenge  for  favor,  693. 

otherwise  where  he  has  exhausted  his  personal  challenges,  694. 

error  lies  when  challenge  is  on  record,  695. 
*»  CHALLENGE  TO  FIGHT,"  averment  of,  202  a. 
CHANCELLOR  cannot  enjoin  criminal  proceedings,  770. 
CHANGE  OP  VENUE,  motion  for,  602. 
CHARACTER,  evidence  as  to,  admissible  before  sentence,  945. 
CHARGE  OP  COURT. 

Questions  of  law  are  for  court,  708. 

defendant  has  a  right  to  full  statement  of  law,  709. 

misdirection  a  cause  for  new  trial,  710,  798. 

error  as  to  presumption,  794. 

judge  may  give  his  opinion  on  evidence,  711,  798. 

must,  if  required,  give  distinct  answer  as  to  law,  712. 

error  to  exclude  point  from  jury  unless  there  be  no  evidence,  718. 

charge  must  be  in  open  court  and  before  parties,  714,  799. 

826 


CHARGE  OF  COURT— (cona'ntie^f). 

when  required,  must  be  in  writing,  715. 

error  in,  ground  forreyersal,  794,  796. 

abetract  diacussions  not  required,  797. 

Opinion  on  evidence  may  be  given,  798. 
'<  CHARGED  WITH  CASE,"  meaning  of,  517. 
"  CHARGING,"  meaning  of  in  respect  to  jury,  517. 
CHATTELS,  descriptions  of  {see  Personal  Cbattbls),  206  et  seq. 
"•  CHEQUE,"  included  under  bill  of  exchange,  187. 
"CHOSES  IN  ACTION,"  averment  of,  191. 
CIVIL  RIGHTS,  as  affecting  removal  to  federal  courts,  788  a. 

when  vindicated  by  habecu  corpus,  980. 
CIVIL  SUIT,  not  barring  criminal  prosecution,  458. 
CLERICAL  ERRORS. 

Verbal  inaccuracies  not  affecting  sense  are  not  fatal,  278. 

numbers  may  be  given  by  abbreviations,  274. 

omission  of  formal  words  may  not  be  fatal,  275. 

signs  cannot  be  substituted  for  words,  276. 

erasures  and  interlineations  not  fatal,  277. 

tearing  and  defacing  not  necessarily  fatal ;  lost  indictment,  278. 

pencil  writing  may  be  sufficient,  278  a. 
CLOSE  OF  TERM,  whether  verdict  can  be  given  after,  518. 

whether  sentence  can  be  amended  after,  978. 
CO-DEFEND  ANTS,  joinder  of  (566  Joinder  of  Defendants),  801. 
COIN,  how  to  be  averred,  218. 

COLOR,  PERSONS  OF,  statutory  disqualifications  of,  ground  of  removal 
to  federal  courts,  788  a, 

discriminations  as  to,  when  reviewable  on  habeas  corpus,  980. 
COMMENCEMENT  of  indictment  (see  Caption),  94. 
COMMISSIONER,  when  with  power  to  commit  for  contempt,  968. 
COMMITMENT  by  magistrate  {see  Magistrate),  74. 
COMMITMENTS,  when  reviewable  by  habeas  corpus,  991  et  seq, 
COMMITMENTS  FOR  CONTEMPT,  how  affected  by  pardon,  580. 
"  COMMON  BARRATOR,"  common  scold,  indictable  as  such,  155. 
COMMON  LAW,  when  absorbed  by  statute,  282,  284. 
COMMON  THIEF,  when  indictable  as  such,  155. 
COMMON  VAGRANT,  or  streets  walker,  liable  to  arrest,  80. 
CONCLUSION  OF  INDICTMENTS. 

Conclusions  must  conform  to  Constitution,  279. 

where  statute  creates  or  modifies  an  offence,  conclusion  must  be  statutory, 
280. 

otherwise  when  statute  does  not  create  or  modify,  281. 

conclusion  does  not  cure  defects,  282. 

conclusion  need  not  be  in  plural,  288 . 
CONCLUSIONS  OF  LAW,  not  ordinarily  sufficient  in  pleading,  159. 
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CONCURRENT  JURISDICTIONS,  when  absorptive,  44. 
CONCURRENT  OFFENCES,  merger  of,  468. 
CONDITIONAL  PARDONS,  when  valid,  583. 
CONFEDERATE,  act  of  one  may  be  charged  to  the  other,  159  a. 
CONFEDERATE  COURTS,  sentences  not  reviewable  on  habeas  corpus, 

996. 
CONFLICT  OF  JURISDICTION,  as  to  habeas  corpus,  980,  981. 
CONSCIENTIOUS  SCRUPLES,  when  groand  for  exeosiog  grand  juror,  847. 

when  groand  for  challenge  to  petit  juror,  664. 
CONSENT,  to  irregularities  («c«  Waiver). 
CONSOLIDATION  OF  PROSECUTIONS,  practice  as  to,  285,  294,  910 

et  seq. 
CONSPIRACY  maj  be  joined  with  misdemeanor,  287. 

bill  of  particulars  allowed  in,  708. 

at  least  two  defendants  necessary,  805. 
CONSPIRATOR,  act  of  one  may  be  chai^  to  the  oth&,  159  a. 
CONSTABLE,  arrest  by  (see  Arrest),  1-62. 

CONSTITUTIONALITY   OF  STATUTE,   when  considered  on  habeas 
corpus,  981  et  seq. 

when  authorizing  insufficient  indictment,  90. 
CONSULTATIONS  OF  JURY,  to  be  protected  from  intmaicMi,  727. 
CONTEMPT. 

When  the  only  Method  of  Suppression  is  by  Summary  CommitmenL 

In  such  cases  attachment  may  issue,  948. 

attachments  may  issue  to  enforce  process,  949. 

and  so  as  a  penalty  on  disobedience,  950. 

and  so  on  physical  interference  with  parties  and  receivers,  951. 

and  so  on  publication  of  proceedings  ordered  not  to  be  published,  952. 

and  so  as  to  misconduct  of  officers  of  court,  958. 

and  so  as  to  obstruction  to  trial,  954. 

and  so  as  to  disorder  in  presence  of  court,  955. 

and  so  as  to  misconduct  of  or  tampering  with  jurymen,  956. 
When  the  Contempt  can  be  suppressed  otherwise  than  by  Commitment. 

Criticisms  on  cases  before  court  constitute  contempt,  957. 

and  so  as  to  other  publications  interfering  with  due  course  of  justice,  958. 

but  summary  commitment  only  to  be  used  when  necessary,  959. 

in  cases  of  this  class  an  ordinary  prosecution  is  the  better  course,  960. 

danger  of  depositing  such  power  in  courts,  961. 
By  whom  such  Commitments  may  be  issued. 

Superior  courts  have  power  to  issue  common  law  commitments,  962. 

other  courts  are  limited  to  contempts  in  their  presence,  968. 

commissioners  and  notaries  have  no  power,  968. 

so  as  to  legislatures,  964. 
Indictahility  of  Contempts :  Embracery. 

Interference  with  public  justice  indictable,  965. 

so  with  embracery,  or  improper  interference  with  jury,  966. 
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CONTEMPT— (conftnuerf). 
Practice. 

In  cases  in  face  of  coart  rale  maj  be  made  instantly  returnable,  967. 

otherwise  as  to  contempts  not  in  face  of  court,  968. 

bearing  maj  be  inquisitorial,  969. 
Punishment, 

Court  may  fine  and  imprison,  970. 

commitment  must  be  for  fixed  period,  971. 

fine  goes  to  State,  972. 
Conviction  no  Bar  to  other  Proceedings. 

Contempt  not  barred  by  other  procedure,  and  the  conyerse,  978. 

proceedings  in,  when  a  bar  to  indictments,  445. 
Appealf  Error,  and  Pardon. 

When  on  record,  proceedings  may  be  rerised  in  error,  974. 

when  by  habeas  corpus,  974  a,  999. 

pardon  does  not  usually  release,  975. 
CONTINUANCE  AND  CHANGE  OF  VENUE. 
On  Application  of  Prosecution. 

"By  statute  in  some  States  trial  must  be  prompt,  588. 
On  Application  of  Defendant. — Absence  of  Material  Witness. 

Such  absence  ground  for  continuance  if  due  diligence  is  shown,  585. 

and  so  on  unauthorized  withdrawal  of  witness,  586. 

continuance  not  granted  when  witness  was  out  of  jurisdiction  of  court,  or 
of  uncertain  attendance,  587. 

not  granted  when  there  has  been  laches,  588. 

or  unless  there  was  due  diligence,  589. 

not  granted  when  testimony  is  immaterial,  590. 

afiSdayit  must  be  special,  591. 

impeaching  witnesses,  and  witnesses  to  character,  not  *^  material,"  592. 

if  object  be  delay,  reason  ceases,  598. 

refusal  cured  by  subsequent  examination  of  witness,  594. 

usually  continuance  is  refused  when  opposite  party  concedes  facts,  595. 

not  granted  when  witness  had  notice,  unless  he  secretes  himself,  596. 
Inability  of  Defendant  or  Counsel  to  attend. 

Inability  to  attend  may  be  a  ground  for  continuance,  597. 
Improper  Prejudice  of  Case. 

Continuance  granted  when  there  has  been  undue  prejudice  of  case,  598. 

treachery  of  counsel,  598  a. 
Inability  of  Witness  to  understand  Oath. 

In  such  case  continuance  may  be  granted,  599. 
Pendency  of  Civil  Proceedings,  599  a. 
New  Trial. 

For  refusal  to  give  continuance  new  trial  may  be  granted,  600. 
Question  in  Error, 

Refusal  to  continue  not  usually  subject  of  error,  601. 
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CONTINUANCE  AND  CHANGE  OF  YElHVI^(eanHnued). 

Change  of  Venue, 

On  dae  cause  shown  venue  may  be  changed,  602. 
CONTINUANDO,  averment  of,  125. 
CONTINUOUS  OFFENCE,  how  far  divisible,  475. 

averment  of,  474-5. 

how  affected  by  statute  of  limitations,  821. 
CONTINUOUSNESS,  presumed,  551. 
CONVICTION,  former,  how  to  be  averred,  9S5. 

when  a  bar  (see  Autrefois  Acquit). 

effect  of  foreign,  986. 

proceedings  on  second  trial,  985. 

form  of  (see  Sbntrmck). 

new  trial  after  (see  Nkw  Trial),  790. 

when  court  may  direct,  812. 

may  be  for  part  of  divisible  count,  742. 
CONVICTS,  RELAPSED,  practice  as  to,  985  et  seq, 
COPY,  requisites  of  exactness  of,  in  indictment  (see  Writtkk  Iitstru- 

MRNTS),  167  et  seq. 
COPY  OF  INDICTMENT,  when  t6  be  furnished  to  defendant,  696. 
CORAM  NOBIS,  error,  779  b  (see  Error). 
CORPORAL  PUNISHMENT,  921. 

CORPORATIONS,  name  of,  how  to  be  given  in  indictment,  100,  110. 
COSTS,  when  removed  by  pardon,  528. 

on  motion  for  new  trial,  901. 
COUNSEL. 

Counsel  for  Prosecution, 

Prosecuting  attorneys  may  employ  associates,  555. 

pr06<icuting  attorney  occupies  semi-judicial  post,  556. 
Counsel  for  Defence, 

Defendants  entitled  to  counsel  by  Constitution,  557. 

counsel,  if  necessary,  may  be  assigned  by  court,  558. 

such  counsel  may  sue  county  for  their  fees,  559. 
Duties  of  Counsel, 

Order  and  length  of  speeches  at  discretion  of  court,  560. 

prosecuting  attorney  not  to  open  confessions  or  matter  of  doubtful  admis- 
sibility, or  unfairly  prejudice  jury,  561. 

misconduct  of,  ground  for  new  trial,  561,  858. 

counsel  on  both  sides  should  be  candid  in  opening,  562. 

opening  speeches  not  to  sum  up,  568. 

examination  of  witnesses  at  discretion  of  court,  564. 
•        prosecution  should  call  all  the  witnesses  to  the  guilty  act,  565. 

order  of  testimony  discretionary  with  court,  566. 

impeaching  testimony  may  be  restricted,  567. 

witness  to  see  writings  before  cross-examination,  568. 

witnesses  may  be  secluded  from  court-room,  569. 
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COUNSEL— (c<m(tniie<0. 

defeDdant'B  opening  to  be  restricted  to  admissible  evidence,  570. 

reading  books  is  at  discretion  of  coort,  571. 

counsel  may  exhibit  mechanical  evidence  in  proof,  572. 

if  defendant  offers  no  evidence,  his  counsel  closes,  578. 

otherwise  when  he  offers  evidence,  574. 

defendants  may  sever,  575. 

priority  of  speeches  to  be  determined  by  court,  576. 

misstatements  not  ground  for  new  trial  if  not  objected  to  at  time,  577, 
85$. 

ordinarily  counsel  are  not  to  argue  law  to  jury,  578.         ' 

party  may  make  statement  to  jury,  579. 

absence  of,  when  ground  for  continuance  {$ee  Attornbt-Genbral). 

mistake  of,  when  ground  for  new  trial,  876. 

treachery  of,  ground  for  continuance,  598  a. 
COUNT,  defective,  when  vitiating  indictment,  771. 
COUNTS,  distribution  of  punishment  as  to  {see  Sbktbncb),  907. 

joinder  of  (see  Joindbk  of  Offrkces),  285. 

when  bad,  to  be  withdrawn  by  prosecution,  787. 

when  bad,  may  be  rejected  in  sentence,  907. 
**  COUNTY,"  averment  of  {$ee  Pijlce),  146. 

how  to  be  averred,  when  divided,  141. 
COURT,  power  of  as  to  preserving  order  {see  New  Trial,  Trial). 

may  preserve  order  by  attachments  {see  Contempt),  948. 

directs  order  and  details  of  trial,  568  et  seq. 

power  of  as  to  law  and  fact,  708  et  seq,  {see  Charge  of  Court,  New 
Trial). 

duty  as  to  chai^ng  jury,  709. 

any  material  misruling  ground  for  new  trial,  798. 

and  so  as  to  mistaken  ruling  as  to  presumption  of  fact,  794. 

omission  to  charge  cumulatively  is  no  error,  795. 

not  required  to  charge  as  to  undisputed  law,  when  no  points  are  tendered, 
796. 

otherwise  when  jury  fall  into  error  from  lack  of  instruction,  796  a. 

abstract  dissertatious  are  not  required,  797. 

may  give  opinion  as  to  weight  of  evidence,  798. 

may  give  supplementary  charge,  but  not  in  absence  of  defendant,  799. 

erroneous  instruction  on  one  point  vitiates  when  there  is  general  verdict, 
800. 

may  adjourn  during  deliberations  of  jury,  744. 

power  of  as  to  contempts  {see  Contempts),  948  et  seq, 
COURT-MARTIAL,  judgment  of,  when  a  bar,  489. 

when  reviewable  by  habeas  corpus^  997. 

jurisdiction  of,  979,  note. 
CRIMINAL  PROSECUTIONS,  removal  of  to  federal  courts,  788  a. 
CROSS-BILL,  practice  as  to,  698. 
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'*  CRUEL  AND  UNUSUAL/'  what  punishmenta  are,  920. 
CUMULATIVE  AVERMENTS,  may  be  discharged  as  surphuage  (see  Dcr- 

flicity),  158. 
CUMULATIVE  CONVICTIONS,  practice  as  to  (see  Sbntekck),  935. 
CUMULATIVE  PUNISHMENTS,  when  pennitted  on  one  mdictment,  910. 
CURRENCY,  averment  of,  189,  189  a. 
CUSTODY,  when  defendant  must  be  daring  trial,  540  a. 

escape  from  (see  Arrest,  Sentence). 

commitment  to  for  misconduct  (see  Contempt). 

DATE,  pleading  of  (see  Time),  120  et  seq, 
DATES,  averment  of  in  indictment  (see  Time),  120  et  seq, 
DAY  OF  THE  WEEK,  when  to  be  alleged,  121. 
DEAFNESS,  when  disqualifying  juror,  669-692. 
DEATH,  when  to  suggest  on  record,  308. 

sentence  to,  914. 

place  of  in  indictment  for  homicide,  138. 
"  DEED,"  averment  of,  197. 

DE  FACTO  OFFICERS,  acts  of  not  reviewable  on  habeas  corpusy  996. 
DEFAULT,  no  conviction  sustainable  for,  540. 
DEFENDANT. 
Right  to  take  Money  from  Person  of. 

Proof  of  crime  may  be  taken  from  person,  60. 

but  not  money  unless  connected  with  offence,  61. 

pleading  name  of,  96. 

right  to  be  present  on  trial,  540  et  seq, 

right  to  make  statement  to  jury,  579. 

to  be  asked  if  he  has  anything  to  say  in  sentence,  906. 
DEFENDANTS,  joinder  of  (see  Joinder  of  Defendants),  301. 
DEGREE    OF  CRIME,  practice  as  to  designating  in  verdict,  752. 
DELAY  IN  PROSECUTION,  when  barring  prosecution,  326. 
DELIBERATIONS  OF  JURY,  to  be  protected  from  intrusioD,  727. 
DEMURRER,  reaches  defects  of  record,  400. 

may  go  to  particular  counts,  401. 

brings  up  prior  pleadings,  402. 

admits  facts  well  pleaded,  403. 

nature  of  judgment  in,  404,  405. 

effect  of  judgment,  457. 

joinder  in  is  formal,  407  a. 

demurrer  should  be  prompt,  407  6. 
DEMURRER  TO   EVIDENCE,  bring  up  the  whole  case,  407,  706. 
DEPOSITIONS,  when  evidence  on  habeas  corpus,  1004. 
DESCRIPTIVE  AVERMENT,  must  ordinarily  be  proved,  160. 
DISCHARGE  OF  DEFENDANT  FROM  FAILURE  TO  TRY,  828. 
DISCHARGE  OF  JURY  FROM  DISAGREEMENT,  490  et  seq. 
DISCONTINUANCE  (see  Nolle  Prosequi). 
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INDICTMENT—(conrtnti«</). 

*^  violently  and  against  the  17111"  to  robbery,  267. 

** piratical*'  to  piracy,  268. 

"  unlawfully'*  and  other  aggrayative  terms  not  necessary,  269. 

'*  forcibly"  and  with  a  strong  hand,  essential  to  forcible  entry,  270. 

vi  et  armis  not  essential,  271. 

**  knowingly"  always  prudent,  272. 
Clerical  Errors. 

Verbal  inaccuracies  not  affecting  sense  are  not  fatal,  278. 

numbers  may  be  giyen  by  abbreviations,  274. 

omission  of  formal  words  may  not  be  fatal,  275. 

signs  cannot  be  substituted  for  words,  276. 

erasures  and  interlineations  not  fatal,  277. 

tearing  and  defacing  not  necessarily  fatal.     Lost  indictment,  278. 

pencil  writing  may  be  sufficient,  278  a. 
Conclusion  of  Indictments, 

Conclusions  must  conform  to  Constitution,  279. 

where  statute  creates  or  modifies  an  offence,  conclusion  must  be  statutory, 
280. 

otherwise  when  statute  does  not  create  or  modify,  281. 

conclusion  does  not  cure  defects,  282. 

conclusion  need  not  be  in  plural,  288. 

statutory  conclusion  may  be  rejected  as  surplusage,  284. 
Joinder  of  Offences. 

Counts  for  offences  of  same  character  and  same  mode  of  trial  may  be 
joined,  285. 

assaults  on  two  persons  may  be  joined,  286. 

conspiracy  and  constituent  misdemeanor  may  be  joined,  and  assault  with 
assault  with  intent,  287. 

and  so  of  common  law  and  statutory  offences,  288. 

and  so  of  felony  and  misdemeanor,  289. 

cognate  felonies  may  be  joined,  290. 

and  so  of  successive  grades  of  offence,  291. 

joinder  of  different  offences  no  ground  for  error,  292. 

election  will  not  be  compelled  when  offences  are  connected,  298. 

object  of  election  is  to  reduce  to  a  single  issue,  294. 

election  is  at  discretion  of  court,  295. 

may  be  at  any  time  before  verdict,  296. 

counts  may  be  varied  to  suit  case,  297. 

two  counts  precisely  the  same  are  bad,  298. 

one  bad  count  cannot  be  aided  by  another,  299. 

counts  may  be  transposed  after  verdict,  800. 
Joinder  of  Defendants. —  Who  may  he  joined. 

Joint  offenders  can  be  jointly  indicted,  801. 

but  not  when  offences  are  several,  802. 

so  as  to  officers  with  separate  duties,  808. 
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INDICTMENT— (cofihiiti^fd). 

principals  and  accessaries  can  be  joined,  804. 

in  conspiracy  at  least  two  must  be  joined,  805. 

ih  riot  three  must  be  joined,  306. 

husbapd  and  wife  may  be  joined,  306  a, 

misjoinder  may  be  excepted  to  at  any  time,  307. 

death  need  not  be  suggested  on  the  record,  808. 

Severance, 

Defendants  may  elect  to  sever,  309. 

'Severance  should  be  granted  when  defences  clash,  310. 

In  conspiracy  and  riot  no  severance,  311. 

Verdict  and  Judgment. 

Joint  defendants  may  be  convicted  of  different  grades,  312. 

defendants  may  be  convicted  severally,  313. 

sentence  to  be  several,  314. 

offence  must  be  joint  to  justify  joint  verdict,  315. 

Statutes  of  Limitations, 

Construction  to  be  liberal  to  defendant,  316. 

statute  need  not  be  specially  pleaded,  317. 

indictment  should  aver  offence  within  statute  or  exclude  exceptions,  3 IK. 

statute,  unless  general,  operates  only  on  specified  offences,  319. 

statute  is  retrospective,  320. 

statute  begins  to  run  from  commission  of  crime,  821. 

indictment  or  information  saves  statute,  322. 

in  some  jurisdictions  statute  saved  by  warrant  or  presentment,  823f 

when  flight  suspends  statute,  it  is  not  revived  by  temporary  return,  32-1. 

failure  of  defective  indictment  does  not  revive  statute,  325. 

courts  look  with  disfavor  on  long  delays  in  prosecution,  826. 

statute  not  suspended  by  fraud,  327. 

under  statute  indictment  unduly  delayed  may  be  discharged,  328. 

statutes  have  no  extra-territorial  effects,  329. 

indorsement  of  prosecutor* s  name,  858. 

witnesses  on,  358. 

indorsement  of  foreman's  name  on,  369. 

of  prosecuting  officer's  name  on,  354. 

furnishing  copy  of  to  defendant,  696. 

finding  of  (see  Graxd  Jury). 

INDICTMENT,  DEMURRER  TO  (see  Dbmurrek),  400. 

INDICTMENT,  QUASHING. 

Indictment  will  be  quashed  when  no  judgment  can  be  entered  on  it,  385. 

quashing  refused  except  in  clear  case,  386. 

quashing  usually  matter  of  discretion,  387. 

extrinsic  facts  no  ground  for  quashing,  388. 

defendants  may  be  severed  in  quashing,  389. 

when  two  indictments  are  pending  one  may  be  quashed,  390. 

quashing  ordered  in  vexatious  cases,  391. 
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INDICTMENT,  QUASHING— (conftnii^rf). 

bail  may  be  demanded  after  quashing,  892. 

pending  motion  nolle  prosequi  may  be  entered,  893. 

one  count  may  be  quashed,  894. 

quashing  may  be  on  motion  of  prosecution,  895. 

time  usually  before  plea,  896. 

motion  should  state  grounds,  897. 
INDORSEMENT,  of  witnesses  on  indictment,  857. 

of  foreman's  name,  869. 

of  prosecuting  officer's  name,  854. 

of  document  when  to  be  pleaded,  180. 
INDUCEMENT,  need  not  be  pleaded,  165. 

**  INFAMOUS  OFFENCE,"  meaning  of,  in  federal  Constitution,  85,  88,  89. 
INFAMY,  when  ground  for  challenge,  668. 

of  juror,  when  ground  for  new  trial,  844. 

what  constitutes,  89. 
INFERIOR  COURTS,  power  of  as  to  contempts,  968. 

power  as  to  habeas  corpus ^  981  et  seq. 
INFLUENCE,  subjection  to,  when  disqualification  of  juror,  659. 
INFORMALITIES,  when  cured  by  verdict,  760. 
INFORMATIONS. 

Under  federal  Constitution  trials  of  all  capital  or  infamous  crimes  must  be 
by  indictment,  85. 

presentment  is  an  information  by  grand  jury  on  which  indictment  may  be 
based,  86. 

information  is  ex  officio  proceeding  by  attorney-general,  87. 

is  not  usually  permitted  as  to  infamous  crimes,  88. 

**  infamous  crimes"  are  such  as  preclude  person  convicted  from  being  a 

witness,  89. 
INITIALS,  when  allowed  in  pleading,  102,  117. 

INJUNCTION,  cannot  be  maintained  against  criminal  proceedings,  770  a. 
INK,  when  requisite  to  indictment,  278  a. 
INNUENDOES,  effect  of  in  pleading,  181  a. 
INSANITY,  a  disqualification  to  juror,  671,  692,  846. 

plea  of,  when  allowed  by  statute,  429  a. 
INSPECTION  (see  View). 
INSTRUCTIONS  OF  JUDGE  (see  Charge  op  Court),  708  et  seq,, 

796  et  seq. 
INSTRUMENT  OF  INJURY,  averment  of,  212  a. 
INTENT,  when  to  be  averred  in  indictment,  168  a. 
INTERLINEATIONS  IN  INDICTMENT,  not  fatal,  277. 
INTERNATIONAL  LAW,  as  regulating  extradition,  88. 
INTOXICATING  LIQUORS,  questions  of  autrefois  acquit  as  to,  472. 
INTOXICATION  OF  JUROR,  ground  for  challenge,  669. 

ground  for  setting  aside  verdict,  841. 
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"  I.  O.  U.,"  averment  of,  200. 

IRONS,  when  defendant  may  be  placed  in  during  tria],  540  a. 

IRRELIGION,  when  ground  for  challenge,  668. 

ISSUE,  general  plea  of,  408. 

joinder  in,  410. 

must  be  single,  419. 

JEOFAILS  AND  AMENDMENT. 

By  statutes  formal  mistakes  may  be  amended  and  formal  averments  made 
unnecessary,  90. 
JEOPARDY,  nature  of  under  Constitution : 

constitutional  limitation  taken  from  common  law,  490. 

but  in  some  courts  held'niore  extensive,  491. 

rule  may  extend  to  all  infamous  crimes,  492. 

in  Pennsylvania  any  separation  in  capital  cases,  except  from  actual  neces- 
sity, bars  further  proceedings,  493. 

so  in  Virginia,  494. 

and  in  North  Carolina,  495. 

and  in  Tennessee,  496.  ' 

and  in  Alabama,  497.  .      .  , 

and  in  California,  498. 

in  the  federal  courts  a  discretionary  dischai^  is  no  bar,  500. 

so  in  Massachusetts,  501 . 

so  in  New  York,  502. 

so  in  Maryland,  503. 

so  in  Mississippi  and  Louisiana,  504. 

so  in  Illinois,  Ohio,  Indiana,  Michigan,  Iowa,  Nebraska,  Nevada,  Ar- 
kansas, and  Texas,  505. 

so  in  Kentucky,  Georgia,  and  Missouri,  506. 

so  in  South  Carolina,  506  a. 

no  jeopardy  on  defective  indictment,  507. 

illness  or  death  of  juror  is  sufficient  excuse  for  discharge,  508. 

discharge  of  jury  from  intermediately  discovered  incapacity  no  bar,  509. 

conviction  no  bar. when  set  aside  for  defective  ruling  of  judge,  510. 

and  so  of  discharge  from  sickness  or  escape  of  defendant,  511. 

discharge  from  surprise  a  bar,  512. 

discharge  from  statutory  close  of  court  no  bar,  513. 

and  so  from  sickness  of  judge,  514. 

and  so  from  death  of  judge,  515. 

but  not  from  sickness  or  incapacity  of  witness,  516. 

until  jury  are  **  charged,''  jeopardy  does  not  begin,  517. 

conflict  of  opinion  as  to  whether  defendant  can  waive  his  privilege  in  thb 
respect,  518. 

in  misdemeanors  separation  of  jury  permitted,  519. 

plea  must  be  special ;  record  must  specify  facts,  520. 
JOINDER,  IN  ERROR,  practice  as  to  (see  Error),  782. 
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JOINDEK  IN  ISSUE,  410. 
JOINDER  OF  DEFENDANTS. 
Who  may  he  joined. 

Joint  ofTendera  can  be  jointly  indicted,  301. 

no  joinder  when  ofiences  are  several,  802. 

nor  as  to  officers  with  separate  duties,  303. 

principals  and  accessaries  can  be  joined,  804. 

in  conspiracy  at  least  two  must  be  joined,  805. 

in  riot  three  must  be  joined,  806. 

hasband  and  wife  may  be  joined,  806  a. 

misjoinder  may  be  excepted  to  at  any  time,  307. 

death  need  not  be  suggested  on  the  record,  808. 
Severance. 

Defendants  may  elect  to  sever,  309. 

severance  should  be  granted  when  defences  clash,  810. 

in  conspiracy  and  riot  no  severance^  811. 
Verdict  and  Judgment, 

Joint  defendants  may  be  convicted  of  different  grades,  812. 

defendants  may  be  convicted  severally,  813,  755. 

sentence  to  be  several,  814. 

offence  must  be  joint  to  justify  joint  verdict,  815. 
JOINDER  OF  OFFENCES. 

Counts  for  offences  of  same  character  and  same  mode  of  trial  may  be 
joined,  285. 

assaults  on  two  persons  may  be  joined,  286. 

conspiracy  and  constituent  misdemeanor  may  be  joined,  and  assault  with 
assault  with  intent,  287. 

and  so  of  common  law  and  statutory  offences,  288. 

and  so  of  felony  and  misdemeanor,  289. 

cognate  felonies  may  be  joined,  290. 

and  so  of  successive  grades  of  offence,  291. 

joinder  of  different  offences  no  ground  for  error,  292. 

election  will  not  be  compelled  when  offences  are  connected,  298. 

object  of  election  is  to  reduce  to  a  single  issue,  294. 

election  is  at  discretion  of  court,  295. 

may  be  at  any  time  before  verdict,  296. 

counts  should  be  varied  to  suit  case,  297. 

two  counts  precisely  the  same  are  bad,  298. 

one  bad  count  cannot  be  aided  by  another,  299. 

counts  may  be  transposed  after  verdict,  800. 

verdict  when  there  are  several  counts,  787  et  seq, 

sentence  in  such  cases,  907  et  seq, 
JUDGE,  whether  succeeding,  may  sentence,  898,  929. 

when  open  to  challenge,  605. 

preadjudication  by,  when  ground  for  new  trial,  798  a, 

one  not  sitting  on  trial  may  sentence,  929. 
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JUDGE— (ronfwtitfrf)- 

duties  of  on  trial  (see  Court),  79S  et  $eq, 

determines  order  of  business  {see  Counsel),  566  et  seq. 

contempt  to,  punishable  l^y  attachment  (see  Contempt),  948. 

may  chai^  as  to  fact,  711,  798. 

must  charge  as  to  law,  712. 

see  Charge  of  Court. 

address  of,  to  prisoner  on  sentence,  906,  915. 

discretion  of,  779. 
JUDGMENT,  ARREST  OF. 

At  common  law,  most  exceptions  may  be  taken  on  motion  in  arrest,  759. 

informalities  are  cured  by  verdict,  760. 

misnomer  no  ground,  761. 

under  statute  rule  is  extended,  762. 

insensible  verdict  will  be  arrested,  763. 

pendency  of  prior  indictment  no  ground  for  airest,  764. 

otherwise  as  to  statute  of  limitations,  765. 

but  not  irregularities  of  grand  jury,  766. 

time  for  motion  is  limited,  767. 

sentencing  defendant  is  equivalent  to  disciuuqge  of  motion,  768. 

nature  of,  required  to  sustain  autrefois  acquit,  435. 
JUDICIAL  DISCRETION,  range  of,  779. 
**  JUNIOR,"  when  description  necessary  in  indictment,  108. 
JURISDICTION,  averment  of  («e«  Place),  139  et  seq. 

concurrent,  139. 
.     plea  to,  422. 

indictment  may  be  quashed  for  want  of,  139. 

want  of,  may  be  examined  on  habeas  carpus,  978,  994  e<  seq. 
JUROR,  not  admissible  to  impeach  verdict,  847. 
JURORS,  GRAND  (see  Grand  Jurors),  382  et  seq, 
JURY,  power  of  over  law,  805. 

irregularity    in   summoning,    when   ground  for  new   trial,  or  arrest,   or 
error,  886. 

challenge  of  (see  Challenge). 

when  trial  by,  may  be  waived,  738. 
Swearing  of. 

Jury  must  appear  to  have  been  sworn,  716. 
Conduct  during  Trial ;   Adjournment  and  Discharge. 

May  separate  in  most  jurisdictions  before  commitment,  815,  818. 

misconduct  of  jury  is  a  contempt,  717. 

ignorance  or  inattention,  889. 

intoxication,  841. 

when  misconduct  ground  for  new  trial  (see  New  Tr^al),  814  ef  seq. 

misconduct  of,  or  to,  may  be  punished,  717,  956,  966. 

deliberations  of,  to  be  protected  from  intrusion,  727. 

what  evidence  may  be  taken  out  by,  829. 
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JURY— (conhnucd). 

in  England  juries  may  be  dischai^ged  at  discretion  of  court,  718. 

in  this  country  separations  allowed  in  cases  less  than  capital,  719,  815*8. 

otherwise  aa  to  capital  cases,  720. 

tampering  with  jury  to  be  punished,  721,  837  €/  aeq, 

court  can  discharge  jury  in  cases  of  surprise  when  gross  injustice  would 

otherwise  be  done,  722. 
adjournment  of  court  is  ground  for  discharge,  723. 
and  so  is  sickness  or  eminent  disqualification  of  juror,  724. 
in  non-capital  cases  jury  may  be  discharged  at  discretion  of  court,  725  ^»ee 

490  €t  seq.). 
conflict  of  opinion  in  capital  cases,  726. 
order  of  speeches  to,  560. 
Deliberations  of, 
Jur}-  must  be  secluded  during  deliberations,  725,  726,  727,  814,  821. 
misconduct  during,  836  et  seq. 
tampering  with,  833  et  seq, 
levity  in  action  of,  883. 
Swearing  Officer, 

Officer  must  be  duly  sworn,  728. 
Communications  by  Third  Parties, 
Illegal  communication  with  jury  is  indictable,  729. 
such  communications  ground  for  new  trial,  730. 
Food  and  Drink, 

Food  and  drink  may  be  supplied  to  jury,  731. 
intoxication  of  jurors,  841. 
Books  to  be  examined  by,  829. 
Casting  Lots, 

May  be  ground  for  new  trial,  732. 
Curing  Irregularities  by  Consent, 
How  far  consent  cures  irregularities,  733. 
how  far  judges  of  law,  805,  806. 
Discharge  of  for  disagreement^  436,  490,  500. 
.JURY  OP  MATRONS,  practice  as  to,  917. 
JUSTICE,  fugitives  from  {see  Extradition). 

JUSTICE  OF  THE  PEACE,  hearing  before  {see  Akrkbt,  Magistrate), 
70. 
practice  as  to  arrest  and  committal  by  {see  Arrest),  1-60. 
when  action  of  is  reviewable  by  habeas  corpus^  27,  991. 
when  having  power  to  commit  for  contempt,  963. 
KEEP  THE  PEACE,  holding  over  to,  as  part  of  sentence,  82,  941. 
KIDNAPPING,  when  reviewable  on  habeas  corpus,  27,  996. 
KILLING  {see  Homicide). 
'*  KNOWINGLY,**  when  necessary,  164,  272. 
KNOWLEDGE,  guilty,  when  to  be  averred  in  indictment,  164. 
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LANGUAGE  OF  INDICTMENT,  rule  ss  to,  27S  et  seq. 
LANGUAGE  OF  TRIAL,  juror's  ignorance  of,  669,  839. 
LARCENY,  pleadings  of  writings  in,  182. 

technical  terms  in  {see  Rkceiting  Stolen  Goods),  266. 

averment  of  venue  in,  440. 

several  articles  can  be  joined  in,  252. 

search-warrants  in  case  of,  18. 

averment  of  documents  stolen,  182. 

attempts  to  commit,  indictment  for,  159. 

joinder  of  counts  in,  285  et  aeq.y  291. 

description  of  articles  in,  206. 

averment  of  value  in,  213. 

sequestration  of  things  stolen,  60. 

maj  be  inclosed  in  embezzlement,  244. 

and  in  buif  lary,  244. 

conviction  of,  not  barring  bui^glary,  471. 
LAW,  jury  bound  to  receive  from  court,  805. 

eariier  doctrine  in  this  respect  to  the  contrary,  806. 

early  cases  no  longer  authoritative,  807. 

jury  are  at  common  law  not  judges  of  law,  810. 

court  bound  to  hear  counsel  as  to  law,  811. 

court  may  direct  acquittal  or  conviction,  812. 

misruling  of,  ground  for  new  trial  {see  New  Trial),  793. 

right  of  counsel  to  argue,  578,  811. 
LEAD  PENCIL,  effect  of  in  writing,  278  a. 
LEVYING  WAR,  requisites  of  indictment  for,  257. 
LIBEL,  indictment  for  must  set  out  document,  167. 

joinder  of  defendants  in,  301,  302. 

joinder  of  offences  in,  301  et  seq, 

disjunctive  averments  in,  161,  162,  251. 

innuendo  in,  181  a. 

bill  of  particulars  in,  157,  702. 

when  oral,  practice  as  to,  203. 

when  obscene,  rale  as  to,  177. 
LIBELS,  pleading  of  (see  Written  Instruments),  ISl  et  seq. 
LICENSE,  existence  of,  when  to  be  negatived,  288,  239,  240. 
LIMITATION,  STATUTES  OF. 

Construction  to  be  liberal  to  defendant,  316. 

statute  need  not  to  be  specially  pleaded,  317. 

indictment  should  aver  offence  within  statute  or  exclude  exceptions,  318. 

statute,  unless  general,  operates  only  on  specified  offences,  319. 

statute  is  retrospective,  320. 

statute  begins  to  ran  from  commission  of  crime,  continuous  offences,  821. 

indictment  or  information  saves  statute,  322. 

in  some  jurisdictions  statute  saved  by  warrant  or  presentment,  323. 

when  flight  suspends  statute,  it  is  revived  by  temporary  return,  324. 
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LIMITATION,  STATUTES  OF^(comtinu€d). 

failure  of  defectiye  indictment  doeii  not  revive  statute,  IIS6.  • 

courts  look  with  disfavor  on  long  delays  in  prosecution,  326. 

statute  not  suspende«l  by  fraud,  337. 

under  statute  indictment  unduly  delayed  may  be  dischaiged,  328. 

''three  term  statutes,"  828,  628. 

statutes  have  no  extra-territorial  effects,  329. 

may  be  applied  on  habeas  corpus,  1006. 

foreign  statutes  may  bar  further  proceedings,  460. 
LIQUOR,  INTOXICATING,  when  juror  may  take,  841. 
LIQUOR  PROSECUTIONS,  plea  of  autrefois  acquit  in,  472. 
LIS  PENDENS,  not  barring  further  proceedings,  452. 
LOCAL  DESCRIPTION,  how  to  be  given  {see  Plack),  146. 
LOCALITY,  how  averred,  145. 
LORD'S  DAY  (see  Sunday). 
LOST  DOCUMENT,  how  to  be  pleaded,  176,  178. 
LOST  INDICTMENT,  proceedings  on,  278. 
LOT,  resort  to,  when  vitiating  verdict,  842. 
LOTTERY,  when  indictment  must  specify,  167  et  seq, 

when  several  tickets  may  be  joined,  470. 
**  LYING  IN  WAIT,"  when  to  be  averred,  260. 
LUNACY  {see  Insanity). 

MAGISTRATE,  practice  as  to  arrest  and  committal  (see  Arrbst),  1-60. 

relief  from  imprisonment  by  (see  Uabkas  Corpus),  992. 

power  of  as  to  contempt,  963. 

hearing  before,  70. 
MAJOR  OFFENCE,  effect  of  conviction  or  acquittal  of,  246,  248,  742,  910. 
MALFEASANCE,  averment  of,  127,  151. 

''MALICE  AFORETHOUGHT,''  when  essential  to  homicide,  268. 
MALICE  AND  NEGLIGENCE,  effect  of  concurrence  of,  468. 
MALICIOUS  MISCHIEF,  statutory  indictments  for,  220  et  seq. 

description  of  animals  in,  287. 
**  MALICIOUSLY,"  averment  of,  258,  269. 
MANACLES,  when  prisoner  is  to  be  put  in,  640  a, 
MANSLAUGHTER,  indictment  for  murder  contains,  246,  248. 

verdict  for,  742. 

conviction  of  bars  murder,  465. 

bail  in  cases  of,  74  et  seq.,  1007. 
MARGIN  OF  INDICTMENT,  averments  in,  91  et  seq. 
MARKS  OF  QUOTATION,  when  prc^r  averment  of  tenor,  175. 
MARRIED  WOMAN,  may  be  indicted  with  her  husband,  806  a. 
MARTIAL  LAW,  characteristics  of,  979,  note. 

effect  of  convictions  by,  439. 
MATERIAL  AVERMENTS,. necessary  to  be  made,  151. 
MATRONS,  jury  of,  91 7. 
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MAYHEM,  technical  requisites  for^ndictment,  260. 

may  be  convicted  of  assault  under,  742. 
MEANS,  when  to  be  set  out  in  indictment,  151-159. 
MEAT,  how  to  be  averred  in  indictment,  209. 
MERCYv  recommendation  to,  effect  of,  757. 

MERGER,  operation  of  when  felony  and  misdemeanor  are  part  of  one  act,  464. 
MIDDLE  NAME,  when  to  be  averred,  101. 
MILITARY  COURTS,  where  judgment  of  is  a  bar,  489. 

when  reviewable  on  habeas  corpus,  997. 
MILITARY  JUDGMENTS,  when  reviewable  on  habeas  corpus,  997. 
MILITARY  LAW,  characteristics  of,  979,  note. 
MILITARY  OFFENCES,  no  extradition  for  {see  Extradition),  44. 
MINERALS,  averments  of  (it«6  Pisrsonal  Chattels),  211. 
MINOR  OFFENCE  may  be  inclosed  in  major,  245,  248,  .742,  910. 
MISCHIEF  {see  Malicious  Mischirf). 

MISCONDUCT  in  court  may  be  punished  by  attachment,  954  et  seq. 
MISCONDUCT  OF  JURY,  how  to  be  punished,  717. 
MISDEMEANOR  may  be  inclosed  in  felony,  249. 

conviction  on  trial  for  felony,  464,  742. 

bail  in  cases  of,  74,  1007. 

when  defendant  must  be  present  in  trial  of,  541. 

may  be  joined  with  other  offences,  247,  285. 

election  in  such  cases,  293. 

challenges  in  cases  of,  608  et  seq. 
MISDEMEANORS,  right  to  arrest  for  {see  Arrest),  8  et  seq.,  17. 
MISJOINDER  of  defendants,  how  excepted  to  {see  Joinder),  807. 
MISNOMER,  effect  of,  96  et  seq. 

plea  of,  428. 
MISSPELLING,  when  fatal  to  pleading  {see  Clerical  Errors),  273. 
MISTAKE,  WHEN  GROUND  FOR  NEW  TRIAL. 

Mistake  may  be  ground  if  there  was  due  diligence,  876. 

mistake  of  law  no  ground,  877. 

nor  is  negligence  of  counsel,  878. 

otherwise  as  to  blunder  or  confusion  of  witness,  879. 

mistake  of  jury  as  to  punishment,  880. 
MONEY,  averment  of,  190,  218. 
MOTION  FOR  NEW  TRIAL  {see  New  Trial). 
MOTION  IN  ARREST  {see  Arrest  of  Judgment). 
MOTION  TO  QUASH  {see  Qdashing). 

MOTIONS,  when  defendant  must  be  present  at  argument  of,  548. 
MUNICIPAL  CONVICTION,  when  barring  further  prosecution,  440. 
MURDER,  technical  requisites  in  indictment  for,  258,  260. 

verdict  for  {see  Verdict),  742. 

sentence  for  {see  Sentence),  914. 

barred  by  conviction  of  manslaughter,  465. 
MUTE,  standing  on  arraignment,  effect  of,  41 7. 
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NAME,  abatement  for  error  in,  423. 
NATIONAL  COURTS  (gee  Fkdkral  Courts). 
NAME  AND  ADDITION,  PLEADING  OF. 
As  to  D^findant. 

Name  of  defendant  should  be  specifically  given,  96. 

omission  of  surname  is  fatal,  97. 

mistake  as  to  either  surname  or  Christian  name  may  be  met  by  abate- 
ment, 98. 

surname  may  be  laid  as  a/tan,  99. 

inhabitants  of  parish  and  corporations  may  be  indicted  in  corporate  name, 
100. 

middle  names  to  be  given  when  essential,  101. 

initials  requisite  when  used  by  party,  1 02. 

party  cannot  dispute  a  name  accepted  by  him,  108. 

unknown  party  may  J>e  approximately  described,  104. 

at  common  law,  addition  is  necessary,  105. 

wrong  addition  to  be  met  by  plea  in  abatement,  106. 

defendant's  residence  must  be  given,  107. 

**  Junior"  must  be  alleged  when  party  is  known  as  such,  108. 

error  must  be  met  by  plea  in  abatement,  423. 
Ax  to  Parties  injured  and  lliird  Parties, 

Name,  only,  of  third  person  need  be  given,  109. 

corporate  title  must  be  special,  110. 

third  person  may  be  described  as  unknown,  111. 

but  this  allegation  may  be  traversed,  112. 

the  test  is,  whether  the  name  was  unknown  to  grand  jury,  113. 

immaterial  misnomer  may  be  rejected  as  surplusage,  114. 

sufficient  if  description  be  substantially  correct,  115. 

variance  in  third  party's  name  is  fatal,  116. 

name  may  be  given  by  initials,  117. 

reputative  name  is  sufficient,  118. 

idem  sonans  is  sufficient,  119. 
NECESSITY,  ground  for  discharging  juror,  508,  723-4. 
NEGATIVES,  averment  of  in  indictment,  238-40. 
NEGLIGENCE,  averments  in  indictments  for,  127. 

concurrent  with  malice,  when  absorbed,  488. 
NEW  TRIAL. 

In  what  New  IVials  consist. 

A  new  trial  is  an  examination  after  verdict  of  facts  and  law  not  of  record, 

784. 
In  what  Cases  Courts  have  Authority  to  grant. — After  Acquittal. 

No  new  trial  ai>er  acquittal,  785. 

otherwise  when  verdict  was  fraudulent,  786. 

so  in  quasi  civil  cases,  787. 

motion  for  new  trial  only  applicable  to  counts  where  there  has  been  a  con- 
viction, 788. 
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NEW  TRIAL— (conhntt€<0. 

conviction  of  minor  offence  is  acquittal  of  major,  789. 
After  Conviction, 

Generally  new  trial  can  be  granted  at  discretion  of  coart,  790. 
For  what  Reasons, — Misdirection  of  Court. 

Any  material  misruling  ground  for  new  trial,  798. 

and  so  as  to  mistaken  ruling  as  to  presumption  of  fact,  794. 

omission  to  charge  cumulatively  is  no  error,  795. 

judge  not  required  to  charge  as  to  undisputed  law,  when  no  points  are 
tendered,  796. 

otherwise  when  jury  fall  into  error  from  lack  of  instruction,  796  a. 

abstract  dissertations  by  judge  are  not  required,  797. 

judge  may  give  opinion  as  to  weight  of  evidence,  798. 

preadjudication  by,  may  be  ground  for  new  trial,  798  a. 

judge  may  give  supplementary  charge,  but  not  in  fU^senee  of  defendant, 
799. 

erroneous  instruction  on  one  count  vitiates  when  there  is  general  verdict, 
800. 
Mistake  as  to  Admission  or  Rejection  of  Evidence* 

Such  error  ground  for  new  trial,  801. 

usually  court  will  not  presume  that  ill^al  evidence  had  no  effect,  802. 

when  erroneous  ruling  is  rescinded  no  ground  for  a^new  trial,  803. 

objection  to  avail  must  have  been  made  at  the  time,  804. 
Verdict  against  Law. 

Jury  bound  to  receive  law  from  court,  805. 

earlier  doctrine  in  this  respect  to  the  contrary,  806. 

early  cases  no  longer  Authoritative,  807. 

jury  are  at  common  law  not  judges  of  law,  810. 

court  bound  to  hear  counsel  as  to  law,  811. 

court  may  direct  acquittal  or  conviction,  812. 
Verdict  against  Evidence. 

Verdict  against  evidence  may  be  set  aside,  813. 
Irregularity  in  Conduct  of  Jury. 

Mere  inadvertent  and  innoxious  separation  not  generally  ground  for  new 
trial,  814. 

in  some  courts  this  view  is  not  accepted,  815. 

separation  before  case  is  opened  is  always  permissible,  816. 

in  misdemeanors  jury  may  separate  during  trial,  817.      ' 

and  so  as  to  felonies  less  than  capital,  818. 

but  not  generally  as  to  capital  felonies,  819. 

court  in  such  cases  may  adjourn  from  day  to  day,  820. 

conflict  of  opinion  as  to  whether  separation  after  committal  of  case  is  ^per- 
missible, 821. 

courts  holding  such  separation  absolutely  fatal,  822 . 

courts  holding  such  separation  only  jtrima  facie  ground  for  new  trial, 
823. 
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NEW  TRl Ah^{continued). 

courts  holding  such  separatiou  fatal  only  when  there  has  been  proof  of 

tampering,  824. 
the  latter  is  the  prevailing  view  as  to  misdemeanors,  825. 
prevailing  view  is  that  such  irregularities  may  be  cured  by  consent,  826. 
unsworn  or  improper  officer  in  charge  is  ground  for  new  trial ;  intrusion 

of  officer  during  deliberations,  827. 
and  so  of  improper  reception  of  materials  of  proof,  828. 
and  so  of  irregular  reception  of  books,  829. 
and  so  of  reception  of  reports  of  trial,  829  a, 
and  so  of  irregular  communications  of  court,  830. 
and  so  of  conversing  with  others  as  to  case,  831. 
and  so  of  presence  of  party,  882. 

aud  so  of  material  testimony  submitted  by  jury  or  others,  883. 
and  so  of  visiting  scene  of  offence,  834. 
but  not  accidental  intrusion  or  necessary  visit,  835. 
mere  casual  exhibition  of  evidence  not  fatal,  886. 
and  so  of  the  mere  approach  of  strangers,  and  trivial  conversation,  837. 
but  presumption  is  against  communications,  888. 
inattention  of  juror  not  ordinarily  ground,  839. 
but  otherwise  as  to  disobedience  to  court  resulting  in  injury,  840. 
intoxication  ground  for  new  trial,  841. 
so  of  casting  lots  by  jurors,  when  decisive,  732,  842. 
otherwise  as  to  mere  collateral  indecorum,  843. 
absolute  preadjudication  by  juror  ground  for  new  trial  when  a  surprise, 

844. 
otherwise  when  party  could  have  known  of  prejudice  in  time  for  challenge, 

845. 
absolute  incapacity  of  juror  a  ground,  846. 
juror  inadmissible  to  impeach  verdict,  847. 
and  so  are  affidavits  attacking  jury,  848. 
Misconduct  of  Prevailing  Party. 
Such  misconduct  ground  for  new  trial,  849. 
and  so  of  undue  influence  on  jury,  850. 
and  so  of  tampering  with  evidence,  851. 
and  so  of  tricks  when  operative,  852. 

but  not  of  remarks  of  opposite  counsel  unless  objected  to  at  time,  577,  858. 
After 'discovered  Evidence. 
Motion  must  be  special,  855. 
must  be  supported  by  affidavits,  856. 
may  be  contested,  857. 
must  be  usually  moved  before  judgment,  858. 
evidence  must  be  newly  discovered,  859. 
acquitted  co-defendant  as  a  witness  is  no  ground,  860. 
nor  is  acquittal  of  defendant  of  a  part  of  a  charge  on  which  he  was  excluded 

as  a  witness,  860  a. 
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NEW  Tm Ah— (continued). 

eridence  ducovered  before  yerdict  should  be  given  to  jury,  861  • 

if  evidence  could  have  been  secured  at  trial,  ground  fuls,  862. 

and  so  of  withholding  papers  which  due  diligence  could  have  secured, 
868. 

otherwise  in  cases  of  surprise,  864. 

party  disabled  who  neglects  to  obtain  evidence  on  trial,  865. 

evidence  must  be  material  and  not  cumulative,  866. 

surprise  is  an  exception,  867. 

and  so  when  evidence  is  of  a  distinct  class,  868. 

new  trial  not  granted  merely  to  discredit  opposing  witness,  869. 

subsequent  indictment  for  perjury  no  ground,  870. 

evidence  should  be  such  as  to  change  result  on  merits,  871. 

new  defence  must  not  be  merely  technical,  872. 

acquittal  of  co-defendant  no  ground,  873. 

otherwise  as  to  refusal  to  sever  defendants,  874. 
Absence  of  Defendant  on  IVial. 

Such  absence  may  be  ground  for  new  trial,  875. 
Mistake  in  Conduct  of  Cause, 

Mistake  may  be  ground  if  there  was  due  diligence,  876. 

mistake  of  law  no  ground,  877. 

nor  is  negligence  of  counsel,  878. 

otherwise  as  to  blunder  or  confusion  of  witness,  879. 

but  not  mistake  of  jury  as  to  punishment,  880. 
Surprise, 

Surprise,  when  genuine  and  productive  of  injustice,  ground  for  new  trial, 
881. 

so  of  undue  haste  in  hurrying  on  trial,  882. 

but  absence  of  witness  no  ground  when  evidence  is  cumulative,  883. 

ordinary  surprise  at  evidence  no  ground,  884. 

nor  is  unexpected  bias  of  witness,  885. 
Irregularity  in  Summoning  of  Jury. 

Ordinarily  defects  in  jury  process  no  ground,  886. 

and  so  of  irregularity  in  finding  bill,  887. 

otherwise  as  to  after  discovery  of  incompetency  of  juror,  888. 

and  so  of  prejudice  of  jury,  and  popular  excitement,  889. 
At  what  Time  Motion  must  be  made. 

Motion  must  be  prompt,  890. 

.  when  verdict  is  set  aside  new  trial  is  at  once  ordered,  891. 
7h  u>kom  Motion  applies. 

Any  defendant  may  move,  892. 

defendant  must  be  personally  in  court,  893. 

new  trial  may  be  granted  as  to  one  of  several,  894. 
When  Conviction  is  for  only  Part  of  Indictment. 

New  trial  goes  only  to  convicted  counts,  895. 

conviction  of  minor  offence  is  acquittal  of  major,  896. 
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NEW  TBJAL— (continued). 
By  what  Courts. 

Appellate  court  may  revise  eridence  from  notes,  897. 

conflict  of  opinion  as  to  whether  successor  of  judge  can  hear  motion,  898. 
In  what  Form. 

Rule  to  show  cause  first  granted,  899. 

motion  must  state  reasons,  900. 
Costs. 

Costs  may  await  second  trial,  901. 
Error. 

Error  does  not  usually  lie  to  action  of  court,  779,  902. 
NIGHT-TIME,  arerment  of,  180. 
NIGHT  WALKERS,  arrest  of,  80. 
NOLLE  PROSEQUI,  a  prerogative  of  sovereign,  883. 

when  to  be  granted,  S84. 

not  a  bar  to  indictment,  447. 
NOLO  CONTENDERE,  effect  of  plea  at,  418. 
NOTARIES,  have  no  power  to  commit  for  contempt,  968. 
NOT  GUILTY,  plea  of  (see  Pleas),  408. 
NOVEL  ASSIGNMENT,  in  criminal  canes,  inadmissible,  489. 
NUISANCE,  general  statement  of  is  sufficient,  155. 

continuandps  in  indictments  for,  125. 
NUISANCES,  bill  of  particulars  allowed  in,  70S. 
NUL  TIEL  RECORD,  replication  of,  487. 
NUMBER,  how  to  be  averred,  212. 

averments  of  divisible,  252. 
NUMERALS,  when  allowed  in  pleading,  124,  274. 
NUNC  PRO  TUNC,  entry  of  sentence  by,  918. 

OATH,  of  jury,  form  of,  716. 

to  jury  of  matrons,  917. 

to  grand  jury,  843. 

to  officer  in  charge  of  jury,  827. 
»'  OBLIGATION,"  averment  of,  198. 
OBSCENE  WORDS,  indictment  for,  203. 

OBSCENE  WRITING  OR  PICTURE,  how  to  be  pleaded,  177. 
OFFENCE,  STATEMENT  OF  IN  INDICTMENT. 

Offence  must  be  set  forth  with  reasonable  certainty,  151. 

omission  of  essential  incidents  is  fatal,  152. 

terms  must  be  technically  exact,  153. 

not  enough  to  chaise  conclusion  of  law,  154. 

excepting  in  cases  of  ''common  barrators,"  ''common  scolds,"  and  cer- 
tain nuisances,  155. 

matters  unknown  may  be  proximately  described,  156. 

bill  of  particulars  may  be  required,  157. 

surplusage  need  not  be  stated,  and  if  stated  may  be  disregarded,  158. 
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OFFENCE,  STATEMENT  OF,  IN  INDICTMENT--(«wewii«rf)- 

videlicet  is  the  pointing;  out  of  an  averment  as  a  probable  specification, 
158  a. 

ansault  may  be  sustained  without  specification  of  object,  159. 

act  of  one  confederate  may  be  averred  as  act  <^the  other,  159  a. 

descriptive  averment  must  be  proved,  160. 

alternative  statements  are  inadmissible,  161. 

disjunctive  offences  in  statute  may  be  conjunctively  stated,  162. 

otherwise  as  to  distinct  and  substantive  offences,  163. 

intent  when  necessary  must  be  averred,  163  a. 

and  so  of  guilty  knowledge,  164. 

inducement  and  aggravation  need  not  be  detailed,  165. 

particularity  is  required  for  identification  and  protection,  166. 
OFFENCES,  JOINDER  OF  (see  Joinder  of  Offrncks),  285. 
OFFICER,  duties  of  when  attending  jury  (see  Trial),  827. 
OFFICER  D£  FACTO,  title  not  reviewable  on  habeas  carpus,  996. 
OFFICERS. 

Officer  not  protected  by  illegal  warrant,  5. 

warrant  omitting  essentials  is  ill^al,  6. 

not  necessary  for  officers  to  show  warrant,  7. 

peace  officers  may  arrest  without  warrant  for  offences  in  their  presence, 
and  for  past  felonies  and  breaches  of  the  peace,  8. 

reasonable  suspicion  convertible^  with  probable  cause,  9. 

title  of,  how  far  to  be  detailed  in  indictment,  152,  158. 
OFf*IC£RS  OF  COURT,  misconduct  of  may  be  punished  by  attachment, 

953. 
OLD  AGE,  when  relieving  juror,  692. 
OMISSIONS  in  indictment,  when  fatal,  275. 
OMISSIONS  IN  CHARGE,  when  ground  for  new  trial,  795. 
''  ONCE  IN  JEOPARDY,"  plea  of  (see  Autrefois  Acquit),  490  et  seq. 
OPENING  SPEECHES,  practice  as  to,  561. 
OPINION  OF  JUDGE,  as  to  facts,  when  permissible,  798. 
OPINION  OF  JUROR,  when  excluding,  622. 
''  OR,"  when  fatal  in  indictment,  161. 

when  in  statute,  how  to  be  pleaded,  251. 
ORAL  PLEAS,  how  to  be  tendered,  411. 
''ORDER,"  meaning  of,  193. 
ORDER  OF  PLEAS  (see  Pleas),  419. 
ORDER  OF  PROCEEDINGS  (see  Trial). 

ORIGINATION  OF  PROSECUTIONS,  conflict  as  to  right  of,  332. 
OVERT  ACT,  when  surplusage,  253. 
OWNERSHIP,  how  to  be  averred,  109  et  seq.,  Ill,  112. 

PAPER,  indictment  to  be  on,  277,  278. 
PAPERS,  what  may  go  to  jury,  828  et  seq. 
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DISCRETION,  exercised  in  motion  to  quash,  885. 

DISCRETION  OF  COURT,  limits  of,  779. 

DISFRANCHISEMENT,  penalty  of,  939. 

DISJUNCTIVE  AVERMENTS  not  ordinarily  admissible,  161  et  seq.  228. 

DISMISSAL  OF  CASE  no  bar  to  indictment,  447. 

DISOBEDIENCE,  to  magistrate,  10  et  seq. 

to  court,  947  €t  seq, 
DISORDER  IN  COURT  may  be  punished  by  attachment,  954  et  seq, 
DISORDERLY  PERSONS,  when  to  be  held  to  bail,  80. 
DISQUALIFICATION,  of  judge,  605. 

ofguror,  608  et  seq.' 

of  grand  juror,  844. 
DISSUADING  WITNESSES,  a  contempt,  954. 
DISTRICT,  what  has  jurisdiction  in  United  States  courts,  189  et  seq. 
DISTRICT  ATTORNEY  (see  Attorney-General). 
-DIVISIBILITY  OF  COUNT,  may  be  determined  by  verdict,  742. 

of  offence  as  pleaded,  158. 
DIVISIBILITY  OF  OFFENCES,  by  place,  478. 

by  time  (see  Surplusage),  474. 

of  things  stolen,  in  larceny,  212,  252. 
DOCUMENTS,  pleading  of  (see  Written  Instruments),  167  etseq. 
DOUBLE  ACTS,  when  divisible,,  488. 
DOUBLE  OFFENCES,  when  to  be  joined  {see  Duplicity). 
DRUNKENNESS,  disqualifying  juror,  669,  841. 
DUMBNESS,  when  excusing  plea,  417. 
DUPLICITY. 

Joinder  in  one  count  of  two  offences  is  bad,  248. 

exception  when  larceny  is  included  in  burglary  or  embezslement,  244« 

and  so  where  fornication  is  included  in  major  offence',  245. 

when  major  offence  includes  minor,  conviction  may  be  for  either,  246,  465. 

*' assault"  is  included  under  **  assault  with  intent,"  247. 

on  indictment  for  major  there  can  be  conviction  of  minor,  248. 

misdemeanor  may  be  inclosed  in  felony,  249. 

but  minor  offence  must  be  accurately  stated,  250. 

not  duplicity  to  couple  alternate  statutory  phases,  225,  251.. 

several  articles  may  be  joined  in  larceny,  252. 

and  so  of  cumulative  overt  acts  and  agencies,  258. 

and  so  of  double  batteries,  libels,  or  sales,  254. 

duplicity  is  usually  cured  by  verdict,  255. 
DUTY,  allegation  of,  151  et  seq. 

EAVESDROPPING,  an  offence,  721,  729. 

ELECTION  between  offences  charged,  when  compelled,  298,  294, 

As  to  defendants,  809  et  seq, 
EMBEZZLEMENT,  bill  of  particulars  allowed  in,  708. 

jurisdiction  in  cases  of,  149. 
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£MBRACERY,  how  punisbed,  966. 

as  to  grand  jury,  838. 
ENACTING  clause  of  statute,  scope  of,  288. 
ENGLISH,  indictment  must  be  in,  274-276. 

juror  must  understand,  669. 
EQUITY  cannot  enjoin  criminal  proceedings,  770. 
ERASURES  in  indictment  not  fatal,  277. 
ERROR,  WRIT  OF. 
To  what  courts,  770. 
practice  in  federal  courts,  770  a. 
HovD  one  had  Count  affects  Conviction, 

when  bad  count  may  vitiate  judgment,  771. 
Bill  of  Exceptions. 

At  common  law  bill  of  exceptions  cannot  be  tendered,  772. 
In  whose  behalf  Writ  of  Error  lies. 

At  common  law  no  writ  of  error  lies  for  prosecution ;  otherwise  by  statute, 

778. 
for  defendant  a  special  allocatur  is  usually  necessary,  774. 
fugitive  cannot  be  heard  on  writ,  774  a. 
At  what  Time, 
Error  does  not  lie  till  aA^er  judgment,  775. 
failure  to  demur,  etc.,  does  not  affect  nght,  776. 
For  what  Errors. 

At  common  law  only  to  matter  of  record,  777. 

otherwise  by  statute,  778. 

error  does  not  lie  to  matters  of  discretion  nor  for  matters  not  injuring  the 

defendant,  779. 
regularity  presumed,  779  a. 
for  errors  offset  error  coram  nobis  lies,  779  6. 
Error  in  Sentence, 

Appellate  court  reversing  for  error  in  sentence  must  at  common  law  dis- 
charge, 780. 
Assignment  of  Errors. 

Error  must  be  assigned,  781. 
Joinder  in  Error, 

This  is  necessary,  782. 
Supersedeas, 

At  common  law,  a  writ  of  error  is  a  supersedeas  in  cspital  cases,  783. 
Removal  to  Federal  Courts. 

Such  removal  provided  for  by  statute,  788  a. 
ESCAPE,  right  to  arrest  after,  8  et  seq, 
of  prisoner,  trial  after,  933. 
after  escape,  error  will  not  be  heard,  774  a. 
EVIDENCE,  mistakes  in  admission  of,  ground  for  new  trial  (see  New  Tbial), 
801. 
need  not  be  stated  in  indictment,  158. 
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EVIDENCE— (con«tntt«d). 

all  relevant  to  res  gestae  must  be  presented  by  prosecution,  565. 

order  of  at  discretion  of  court,  566  et  seq. 

relation  of  to  speeches  of  counsel,  57S  et  seq, 

exclusion  of  witnesses  from  court,  569. 

mistake  of  judge  as  to,  ground  of  new  trial,  794-8. 

and  so  of  erroneous  admission  or  rejection  of,  801. 

verdict  against,  ground  for  new  trial,  813. 

after^discovered^  when  ground  for  new  tri<df  855. 

motion  must  be  special,  855. 

must  be  supported  by  affidavits,  856. 

may  be  contested,  857. 

must  be  usually  moved  before  judgment,  858. 

must  be  newly  discovered,  859. 

acquitted  co-defendant  as  a  witness  is  no  ground,  860. 

discovered  before  verdict  should  be  given  to  jur}',  861. 

if  evidence  could  have  been  secured  at  trial,  ground  fails,  862. 

and  so  of  withholding  papers  which  due  diligence  could  have  secured, 
868. 

otherwise  in  cases  of  surprise,  864. 

party  disabled  who  neglects  to  obtain  evidence  on  trial,  865.  - 

must  be  material  and  not  cumulative,  866. 

surprise  is  an  exception,  867. 

and  so  when  evidence  is  of  a  distinct  class,  868. 

new  trial  not  granted  merely  to  discredit  opposing  witness,  869. 

subsequent  indictment  for  perjury  no  ground,  870. 

should  be  such  as  to  change  result  on  merits,  871. 

new  defence  must  not  be  merely  technical,  872. 
EVIDENCE  BEFORE  GRAND  JURY. 

Witnesses  must  be  duly  sworn,  858  a. 

defects  in  this  respect  may  be  met  by  plea,  359. 

evidence  confined  to  prosecution,  360.. 

probable  cause  enough,  861. 

legal  proof  only  to  be  received,  862. 

grand  jury  may  ask  advice  of  court,  864. 

new  biU  may  be  found  on  old  testimony,  365. 

witnesses  for  prosecution  to  be  bound  to  appear,  857. 

names  of  witnesses  usually  placed  on  bill,  858. 
EVIDENCE,  DEMURRER  TO,  nature  and  efiect  of,  407. 
EVIDENCE  ON  HABEAS  CORPUS,  1000  et  seq. 
EVIDENCE  REQUISITE  BEFORE  MAGISTRATE. 

Practice  not  usually  to  hear  witnesses  for  defence,  71 . 

exception  in  cases  of  identity,  or  of  one-sidedness  in  prosecution's  case, 
72. 

probable  cause  only  need  be  shown,  73. 
EXACTNESS  requisite  in  pleading,  151. 

886 


INDEX. 

EXAMINATIONS  before  magistrate,  practice  as  to,  71  et  seq. 
EXAMPLE,  an  incidental  object  c£  punishment,  94S  et  ieq, 
EXCEPTIONS,  in  statutes,  how  to  be  pleaded,  240. 
EXCEPTIONS,  BILL  OF  (see  Error),  772. 
EXCITEMENT,  public,  when  ground  for  continuance,  598. 

for  change  of  venue,  602. 

for  new  trial,  889. 
EXCLUSION  OF  WITNESSES  from  conrt-room,  when  ordered,  569. 

practice  as  to,  569. 
EXCUSE,  when  to  be  averred  in  indictment,  238  et  seq. 
EXECUTION,  capital,  mode  of  sentence  for,  916. 

non-capital  (see  Sentbnck),  907  et  seq, 

ordinance  of  necessary  to  satisfaction,  925  a, 
EXECUTIVE,  duty  to  surrender  on  extradition,  82  et  seq,,  58. 

right  of  as  to  pardon  (see  Pardok),  521  et  seq. 

duties  of  as  to  extradition  (see  Extradition),  28. 
EX  POST  FACTO  punishment,  946. 
EXTRADITION. 
Between  U^  several  United  States, 

Under  federal  Constitution  fugitives  may  be  arrested  when  fleeing  finora 
State  to  State,  28. 

arrest  may  be  in  anticipation  of  requisition,  29. 

sufficient  if  ofi^^nce  be  penal  in  demanding  State,  SO. 

requisition  must  be  duly  framed,  and  lies  only  for  fugitives,  SI. 

federal  courts  cannot  compel  governor  to  surrender,  32. 

no  objection  that  fugitive  is  amenable  to  asylum  State,  83. 

governor  of  asylum  State  cannot  impeach  requisition,  84. 

ordinarily  issues  warrant,  34  a. 

habeas  corpus  cannot  go  behind  warrant,  35. 

bail  not  to  be  taken,  85  a. 

indictment  or  affidavit  must  set  forth  a  crime,  and  must  be  in  coqtk  erf* 
judicial  proceedings,  36. 

fugitive  may  be  tried  for  other  than  requisition  offence,  87. 

officers  executing  process  protected  by  federal  courts,  37  a. 

for  federal  offences  warrants  may  be  issued  in  all  districts,  37  h. 
Between  Federal  Government  and  Foreign  States* 

limited  by  treaty,  38. 

arrest  in  cases  of,  27. 

offence  must  be  one  recognized  in  asylum  State,  89. 

treaties  are  retrospective,  40. 

extradition  refused  when  there  C4innot  be  fair  trial,  41. 

and  so  for  political  offences,  42. 

and  so  for  persons  escaping  military  service,  43. 

but  not  because  person  demanded  is  subject  of  the  asylum  State,  44. 

where  asylum  State  has  jurisdiction  there  should  be  no  surrender,  45. 
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EXTRADITION— (conftntkfiO. 

conflict  of  opinion  as  to  wbeUier  foreign  State  can  claim  a  subject  who  has 

committed  a  crime  in  a  tbird  State,  46* 
extradition  does  not  lie  for  a  case  not  in  treaty,  47. 
nor  wbere  defendant  is  in  custody  for  anotber  offence,  48. 
trial  sbould  be  restricted  to  tbe  offence  charged,  49. 
courts  may  hear  case  before  mandate,  50. 
complaint  and  warrant  sbonld  be  special,  51. 
warrant  returnable  to  commissioner,  52. 
evidence  should  be  duly  authenticated,  53. 
terms  to  be  construed  as  in  asylum  State,  54. 
evidence  must  show  probable  cause,  55. 
evidence  may  be  heard  from  defence,  56. 
Circuit  Court  has  power  of  review,  57. 
surrender  i»  at  discretion  of  executive,  58. 
may  be  tested  by  habeas  carpus^  993. 

FACTS,  unnecessary,  indictment  need  not  specify,  158. 

^ury  judges  of,  794,  818. 

when  court  can  charge  as  to,  711,  798. 
'<  FALSELY,"  essential  to  peijury,  264. 

when  requisite  as  a  term  of  art,  264. 
FALSE  PRETENCES,  divisibiUty  of,  258  et  seq. 

joinder  of  counts,  297. 

specifications  of,  221  et  seq. 
FALSE  RETURN,  in  habeas  corpus,  988,  989. 
FAVOR,  challenges  for  (see  Challenge). 
FEDERAL  COURTS,  may  discharge  from  State  arrests,  981. 

removal  of  cases  to  from  State  courts,  783  a. 

jurisdiction  of  in  habeas  corpus  (see  Habeas  Corpus),  981 . 

appellate  jurisdiction  of,  770  a. 
FEDERAL  CURRENCY,  averment  of,  189  a. 

FELONIES,  when  to  be  joined  in  the  same  indictment  (see  Joinder  of 
Offences),  290. 

right  of  officers  to  arrest  for  (see  Arrest),  8  et  seq.,  17. 
"  FELONIOUSLY,"  essential  to  felony,  260. 

may  be  rejected  as  surplusage,  261. 
FELONY,  may  inclose  misdemeanor,  249. 

one  charged  with  may  be  arrested,  8  et  seq.,  17. 

bail  for  parties  charged  with,  74,  1007. 

election  in  cases  of,  293. 

indictment  for  attempts  to  commit,  159. 

verdict  in  cases  of,  737  et  seq, 

separation  of  jury  in  cases  of,  719  et  seq, 

defendant  must  be  present  on  trial  of,  540. 

challenges  in  cases  of,  614  et  seq, 
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FEME  COVERT,  maj  be  joined  in  indictment,  306  a. 
FIGURES,  when  allowable  in  indictment,  276. 
FINDING  AND  ATTESTING  BILL. 

Twelve  mi»t  concur  in  bill,  368. 

foreman  usuallj  attests  bill,  369. 

bill  to  be  brought  into  court,  370. 

finding  most  be  recorded,  371. 

bill  may  be  amended  by  grand  jury,  872. 

finding  may  be  reconsidered,  373. 

jury  usually  cannot  find  part  only  of  count,  374. 

insensible  finding  is  bad^  375. 

grand  jury  may  be  polled,  376. 
FINE,  may  be  imposed  for  contempt  (see  Sentenck),  970. 
FINES,  a  common  law  penalty,  916. 

how  to  be  imposed,  940. 

how  collected  (see  Sentence),  920. 

remission  of,  by  pardon,  528. 
FLIGHT,  how  affecting  statute  of  limitations,  324. 
*'  FORCE  AND  ARMS,"  not  necessary  in  indictment,  271. 
**  FORCIBLY,"  when  necessary  to  forcible  entry  and  rape,  270. 
FOREIGN  CONVICTION. 

Will  not  sustain  cumulative  punishment,  936. 
FOREIGN  LANGUAGE,  how  to  be  averred,  181. 
FOREIGN  MINISTERS,  privileged  from  arrest,  59. 
FOREIGN  PARDONS,  effect  of,  687. 
FOREIGN  STATES,  extradition  to  (nee  Extradition),  88  et  Meq. 

larceny  in,  jurisdiction  of,  149. 
FOREIGN  STATUTES  OF  LIMITATION,  effect  of,  329,  450. 
FOREMAN  of  grand  jury,  duties  of,  342  et  seq. 

of  petit  jury,  duties  of,  741  et  seq. 
FORFEITURE,  eff*ect  of  pardon  as  to,  528. 

may  be  imposed  as  a  penalty,  922,  939. 
FORGED  WRITINGS,  pleading  of  (see  Written  Instruments),  167 

et  seq. 
FORGERY,  conjunctive  averment  of  allegations  in  venue  in,  162. 

setting  forth  of  document  in,  167. 

averment  of  title  of  document  in,  184  et  seq. 

conviction  of  how  far  barring  c<^nate  offences,  471. 
FORM,  errors  of,  when  cured  by  verdict,  90,  273,  760. 
FORMAL  ERRORS,  how  far  vitiating,  273  et  seq.,  760. 
FORMER  CONVICTION,  how  averred,  935. 

when  a  bar  {see  Autrefois  Acquit.) 
FORMER  JEOPARDY  («ee  Jeopardy,)  490. 

FORNICATION,  conviction  of  under  indictment  for  greater  offence,  245. 
FRAUD,  operates  to  vacate  pardon,  532. 

and  to  vacate  judgment,  451. 
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FRAUDULENT  JUDGMENT,  not  barring  farther  proceedings,  452. 

"FRAUDULENTLY,"  wheii  assented,  269. 

FREEMASONRY,  when  caase  for  challenge,  667. 

FRIENDSHIP,  when  ground  for  challenge  of  juries,  659  et  geq» 

FUGITIVE,  cannot  be  heard  in  error,  774  a. 

FUGITIVES,  who  are  under  extradition  acts  (see  Extradition),  28  et  $eq. 

GAMING,  detaib  required  in  indictment  for,  155  et  seq,,  221  et  »eq, 

when  exceptions  in  statutes  against  to  be  negatived,  288. 
GENERAL  DEMURRER,  characteristics  of,  400  et  $eq. 
GENERAL  ISSUE,  characteristics  of,  408. 
GENERAL  VERDICT,  practice  as  to,  747. 
%      effect  of,  738. 

how  to  be  rendered  (jiee  Verdict),  747. 
GOODS,  how  to  be  described  {see  Personal  Chattels),  206  et  seq, 
GOODS,  when  may  be  seized  under  search-warrant,  22. 
may  be  taken  from  defendant,  60. 
lumping  description  of,  252. 
•*  GOODS  AND  CHATTELS,"  averment  of,  191. 
GOVERNOR  OF  STATE,  duty  of  as  to  extradition  (jee  Extradition), 

82  et  seq.,  58. 
GRAMMAR,  BAD,  does  not  necessarily  ritiate  indictment,  278  et  seq. 
GRAND  JURIES. 
Powers  of  to  institute  Prosecutions. 

Conflict  of  opinion  as  to  power  of  grand  jury  to  originate  prosecutions,  882. 

theory  that  such  power  belongs  to  grand  jury,  884. 

theory  that  grand  juries  are  limited  to  cases  of  notoriety,  or  in  their  own 

knowledge,  or  given  to  them  by  court  or  prosecuting  officers,  885. 
theory  that  grand  juries  are  restricted  to  cases  returned  by  magistrate,  and 

prosecuting  officers,  889. 
power  of  grand  juries  limited  to  court  summoning  them,  840. 
Constitution  of  Grand  Juries. 
Number  must  be  between  twelve  and  twenty-three,  841. 
foreman  usually  appointed  by  court,  842. 
Jurors  to  be  duly  sworn,  848. 
bound  to  secrecy,  848  a. 
Irregularities  in  empanelling  to  be  met  by  challenge  to  array,  or  motion  to 

quash  or  plea,  844. 
cannot  usually  be  examined  on  arrest  of  judgment  or  error,  850,  858,  766. 
nor  on  habeas  corpus,  1005  et  seq, 
disqualified  juror  may  be  challenged,  845. 
DisqtMliJieations. 
preadjudication  ground  for  challenge,  846. 
so  of  conscientious  scruples,  847. 
personal  interest  a  disqualification,  848. 
**  vigilance  membership"  no  ground,  849. 
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GRAND  JURIES— ((Tonttnue^.) 

objection  to  juror  by  plea  mast  be  befoire  general  lasae  pleaded,  S50. 

plea  should  be  special,  S51 . 

aliens  not  necessary  in  prosecutions  against  aliens,  952. 

as  to  record  jurisdictional  objections,  there  may  be  arrest  of  judgment,  353. 
Sanction  of  Prosecuting  Attorney. 

Ordinarily  bill  must  be  signed  by  prosecuting  officer,  354. 

name  may  be  signed  after  finding,  355. 

prosecuting  officer's  sanction  necessary,  356. 
Summcning  and  Indorsement  of  Witnesses. 

Witnesses  for  prosecution  to  be  bound  to  appear,  357. 

names  of  witnesses  usually  placed  on  bill,  358. 
Etndenet. 

Witnesses  must  be  duly  sworn,  358  a. 

defects  in  this  respect  may  be  met  by  plea,  353. 

evidence  confined  to  prosecution,  360. 

probable  cause  enough,  331. 

legal  proof  only  to  be  received,  863. 

grand  jury  may  ask  advice  of  court,  364. 

new  bill  may  be  found  on  old  testimony,  365. 
Powers  of  Prosecuting  Attorney. 

Prosecuting  officer  usually  in  attendance,  366. 

defendant  and  others  not  entitled  to  attend,  367. 
Finding  and  Attesting  BiiL 

Twelve  must  concur  in  bill,  368. 

foreman  usually  attests  bill,  369. 

bill  to  be  brought  into  court,  370. 

finding  must  be  recorded,  371. 

bill  may  be  amended  by  grand  jury,  372. 

finding  may  be  reconsidered,  373. 

jury  usually  cannot  find  part  only  of  count,  374. 

insensible  finding  is  bad,  875. 

grand  jury  may  be  polled  or  vote  tested  by  plea  in  abatement,  376. 
Misconduct  of  Grand  Juror. 

Qrand  juror  may  be  punished  by  court  for  contempt,  but  is  not  otherwise 
responsible,  377. 
Duty  to  testify. 

Grand  juror  may  be  examined  as  to  what  witness  said,  378. 

cannot  be  admitted  to  impeach  finding,  379. 

prosecuting  officer  or  other  attendant  inadmissible  to  impeach  finding,  380. 
Tampering  with  an  officer ^  381; 
"GREENBACKS,"  averment  of,  189  a. 
**  GUARANTEE,"  averment  of,  200. 
GUILT,  grade  of,  as  afieddng  right  to  bail,  74,  81,  1007. 

as  afiecting  degree  of  sentence,  942. 
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GUILTY  OR  NOT  GUILTY. 

Flea  of  not  guilty-  is  general  issue,  408. 

plea  b  essential  to  issue,  409. 

omission  o£  similiter  not  fatal,  410. 

in  felonies  pleas  must  be  in  person,  411. 

pleas  must  be  several,  412. 

plea  of  guilty  reserves  motion  in  arrest  and  error,  418. 

may  at  discretion  be  withdrawn,  414. 

mistakes  in  may  be  corrected,  415. 
afW  plea  degree  of  offence  may  be  ascertained  by  witnesses,  416. 
plea  of  not  guilty  may  be  entered  by  order  of  court,  417. 
plea  of  nolo  contendere  equivalent  to  not  guilty,  418. 

HABEAS  CORPUS. 

Writ  available  at  any  stage  of  imprisonment,  978. 

cannot  be  suspended  by  president  or  governor,  979. 

State  court  cannot  discharge  from  federal  arr^est,  980. 

federal  courts  may  review  state  arrests,  981. 

petition  to  be  verified  by  affidavit,  982. 

may  be  applied  for  by  next  friend,  983. 

to  be  directed  to  custodian  and  to  be  served  personally,  984. 

notice  to  be  given  to  prosecution,  985. 

writ  not  granted  when  relator  should  be  remanded,  986. 

relator,  if  in  custody,  must  be  produced  immediately  in  court,  987. 

causes  of  detention  must  be  returned,  988. 

return  must  not  be  evasive,  989. 

writ  to  be  enforced  by  attachment,  990. 

return  may  be  controverted,  991. 

dischai^  from  defects  of  process ;  and  so  in  cases  of  oppression,  992. 

writ  may  test  extradition  process,  998. 

may  obtain  redress  from  void  sentence,  994. 

but  cannot  overhaul  indictment  or  matters  within  province  of  trial 
court,  995. 

cannot  collaterally  correct  errors,  and  here  of  de  facto  courts,  996. 

nor  interrupt  hearing,  996  a. 

practice  where  there  can  be  no  writ  of  error,  996  b. 
military  judgments  cannot  be  thus  reviewed,  997. 
nor  summary  police  convictions,  998. 
nor  committals  for  contempt,  999. 
court  determines  questions  of  fact,  1000. 
probable  cause  enough,  1001. 
evidence  not  excluded  on  technical  grounds,  1002. 
remitting  procedure  by  certiorari,  1008. 
affidavits  may  be  received,  1 004. 
no  dischax^  for  technical  defects  or  variance,  1005. 
dtschargft  from  pardon  or  limitation,  1006. 
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HABEAS  C0KPV8— (continued). 

diachatge  firom  want  of  probable  cause ;  adjustment  of  bailf  1007. 

judgment  must  be  discharge  or  remainder,  1008. 

during  hearing  custody-  is  in  court,  1009. 

no  writ  of  error  at  common  law ;  proceedings  in  error,  1010. 

bow  far  discharge  affects  subsequent  arrest,  1011. 

proceedings  in,  when  a  bar  to  indictment,  445. 

may  issue  to  bring  up  prisoner,  981. 
**HAM,"  averment  of  in  indictment,  209. 
HAND,  holding  up  on  arraignment,  699. 
HANGING,  the  usual  form  of  capital  execution,  916. 
HEARING  BEFORE  MAGISTRATE. 
(Jommitment  far  further  Hearing. 

Waiver ;  hearing  may  be  adjourned  from  time  to  time,  70. 
Evidence  requisite. 

Practice  not  usually  to  hear  witnesses  for  defence,  71. 

exceptions  in  cases  of  identity,  or  of  one-sidedness  in  prosecution's  ease, 
72. 

probable  cause  only  need  be  shown,  78. 
Final  Commitment  and  Binding  over. 

At  common  law  bail  to  be  taken  in  all  but  capital  cases,  74. 

excessive  bail  not  to  be  required,  75. 

proper  course  is  to  require  such  bail  as  will  secure  attendance,  76. 

afler  continuance  bail  may  be  granted,  77. 

and  so  in  cases  of  sickness,  78. 

bail  to  keep  the  peace  may  be  required,  79. 
VagrantSj  Disorderly  Persons,  and  Professional  Criminals. 

Magistrates  have  power  to  hold  vagrants,  etc.,  to  bail,  80. 
Bail  after  Habeas  Corpus. 

On  habeas  corpus  court  may  adjust  bail,  81. 
Bail  afler  Verdict. 

in  exceptional  cases  bail  permissible  after  verdict,  82. 
HIGH  SEAS,  venue  of  offences  on,  189. 

HOLDING  OVER  TO  COURT  (see  Arrest,  Habeas  Corpus). 
HOLIDAY,  LEGAL,  holding  court  on,  758. 
HOMICIDE,  ball  in,  74  et  seq.,  1007. 

averment  of  death  in,  188. 

venue  in  cases  of,  189  et  seq. 

joinder  of  defendants  in,  801  et  seq. 

allegation  of  party  killed  in,  109  et  seq. 

allegation  of  fatal  instrument,  212  a,  297. 

divisibility  of  averments  in,  246. 

conclusion  of  indictment  in,  279  et  seq. 

allegation  of  time  in,  188. 

technical  averments  in,  258. 

attempts  to  commit  how  averred,  159. 
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BOMICWE^Ccontinued). 

yerdictin,  742. 

sentence  in,  914  et  geq, 
HOMICIDES,  two  by  one  blow,  wben  diyisible,  468. 
*'  HORSES,"  ayerment  of  in  indictment,  209,  287. 
HOUR,  when  to  be  stated  in  indictment  (see  Time),  180  et  eeq. 
HUSBAND  AND  WIFE  may  be  joined  as  co-defendants,  806  a. 

IDEM  SONANS,  what  is  as  to  name  {eee  Indictment),  119. 

as  to  document,  1 78  et  seq. 
IDENTITY,  proof  of  in  autre/oig  acquit,  480,  481. 

plea  denying,  408-419. 
IGNORANCE  OF  JUROR,  how  excepted  to,  669,  889. 
IGNORAMUS,  not  a  bar  to  indictment,  446. 

action  of  grand  jury  as  to,  868  et  seq. 
ILLNESS,  of  defendant  daring  trial,  effect  of,  544. 

of  juror,  when  ground  for  discharge,  508. 
<'  IMMEDIATELY,"  when  defective  as  an  averment  of  time,  182. 
IMPEACHING  WITNESS,  practice  as  to,  567. 
IMPEACHING  FINDING  OF  BILL. 

Grand  juror  may  be  examined  as  to  what  witness  said,  878. 

cannot  be  admitted  to  impeach  finding,  879. 

prosecuting  officer  inadmissible  to  impeach  finding,  880. 
IMPEACHMENT  OF  JUDGE,  605. 
IMPEACHMENTS,  not  usually  reached  by  pardon,  521. 
IMPRISONMENT,  sentence  for  must  be  definite,  928. 

but  may  present  alternatives,  924. 

day  of  sentence  is  first  day  of  imprisonment,  925. 

expiration  without  endurance  is  not  satisfaction,  925  a. 

prison  need  not  at  common  law  be  specified,  926. 

in  case  of  second  trial  of  convict,  prisoner  may  be  brought  up  for  second 
trial  by  habeas  corpus,  981. 

a  second  imprisonment  begins  at  the  former's  termination,  982. 

an  escaped  prisoner  may  be  sentenced  for  escape  in  like  manner  {see  Sen- 
tence), 988. 

may  be  imposed  for  contempt,  970. 

relief  from  by  habeas  corpus  (see  Habeas  Corpus),  978  et  seq. 
INCAPACITY  of  juror,  when  ground  for  new  trial,  846. 
INCONSISTENT  AVERMENTS  cannot  be  joined,  256. 
INDECENT  WRITING  OR  PICTURE,  how  to  be  pleaded,  177. 
INDICTMENT. 

Finding  of,  852  ef  seq, 

Indictmemt  as  Distinguished  from  Information, 

Under  federal  Constitution  trials  of  all  capital  or  infamous  crimes  must  be 
by  indictment,  85. 

presentment  is  an  information  by  grand  jury  on  which  indictment  may  be 
based,  86. 
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INDICTMENT— (cofitfntKd) . 

information  is  ex  officio  procedure  by  attomey-geneml^  87. 

is  not  usually  permitted  as  to  infamous  crimes,  88. 

*  *  infamous  crimes' '  are  such  as  involve.di^raoe  or  expoee  to  penitentiaiy,  89. 
Statutet  ofJeo/aiU  and  Amendment. 

By  statutes  formal  mistakes  may  foe  amended  and  formal  averments  made 
unnecessary,  90. 
Caption  and  Commencement. 

Caption  is  no  part  of  indictment,  being  an  explanatory  prefix,  91. 
^    substantial  accuracy  only  required,  92. 

caption  may  be  amended,  93. 

commencement  must  aver  office  and  place  of  grand  jurors  and  also  their 
oath,  94. 

each  count  must  contain  averment  of  oath,  95. 
Name  and  Addition, — As  to  Defendant. 

Name  of  defendant  should  be  specifically  given,  96. 

omission  of  surname  is  fatal,  97. 

mistake  as  to  either  surname  or  Christian  name  may  be  met  by  abate- 
ment, 98. 

surname  may  be  laid  as  o/ias,  99. 

inhabitants  of  parish  and  corporations  may  be  indicted  in  corporate  name, 
100. 

middle  names  to  be  given  when  essential,  101. 

initials  requisite  when  used  by  party,  102. 

party  cannot  dispute  a  name  accepted  by  him,  103. 

unknown  party  may  be  approximately  described,  104. 

at  common  law  addition  is  necessary,  105. 

wrong  addition  to  be  met  by  plea  in  abatement,  106. 

defendant's  residence  must  be  given,  107. 

'*  Junior"  must  be  alleged  when  party  is  known  as  such,  108. 
As  to  Parties  injured  and  Third  Parties. 

Name,  only,  of  third  person  need  be  given,  109. 

corporate  title  must  be  special,  110. 

third  person  may  be  described  as  unknown.  111. 

but  this  all^;ation  may  be  traversed,  112. 

the  test  is,  whether  the  name  was  unknown  to  grand  jury,  113. 

immaterial  misnomer  may  be  rejected  as  surplusage,  114. 

sufficient  if  description  be  substantially  correct,  115. 

variance  in  third  party's  name  is  fatal,  116. 

name  may  be  given  by  initials,  117. 

reputative  name  is  sufficient,  118. 

Idem  sonafis  is  sufficient,  119. 
lime. 

Time  must  be  averred,  but  not  generally  material,  120. 

when  **  Sunday"  is  essence  of  offence,  day  must  be  specified,  121. 

videlicet  may  introduce  a  date  tentatively,  122. 
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blank  as  to  date  is  fatal,  128. 
substantial  accuracy  is  enough,  124. 
double  or  obscure  dates  are  inadequate,  125. 
date  cannot  be  laid  between  two  distinct  periods,  126. 
negligence  should  have  time  averred,  127. 
time  may  be  designated  by  historical  epochs,  128. 
recitals  of  time  need  not  be  accurate,  129. 
hour  not  necessary  unless  required  by  statute,  ISO. 
repetition  may  be  by  **then  and  there,"  131. 
other  terms  are  insufficient,  1S2. 
'*  then  and  there"  cannot  cure  ambiguities,  188. 
repugnant,  future,  or  impossible  dates  are  bad,  134. 
record  dates  must  be  accurate,  135. 
and  so  of  dates  of  documents,  186. 
time  should  be  within  limitation,  187. 
in  homicide  death  should  be  within  a  year  and  a  day,  188. 
Place. 

Enough  to  lay  yenue  within  jurisdiction,  139. 

when  act  is  by  agent,  principal  to  be  charged  as  of  place  of  act,  140. 

when  county  is  divided,  jurisdiction  is  to  be  laid  in  court  of  locus  delicti^ 

141. 
when  county  includes  several  jurisdictions,  jurisdiction  must  be  specified, 

142. 
name  of  State  not  necessary  to  indictment,  148. 
sub-description  in  transitory  offences  immaterial,  144. 
but  not  in  matters  of  local  description,  145. 
"county  aforesaid"  is  enough,  146. 
title,  when  changed  by  legislature,  must  be  followed,  147. 
venue  need  not  follow  fine,  148. 

in  larceny  venue  may  be  laid  in  place  where  goods  are  taken,  149. 
omission  of  venue  is  fatal,  150. 
Statement  of  Offence, 

Off*ence  must  be  set  forth  with  reasonable  certainty,  151. 

omission  of  essential  incidents  is  fatal,  152. 

terms  must  be  technically  exact,  158. 

not  enough  to  charge  conclusion  of  law,  154. 

excepting  in  cases  of  "common  barrators,"  "common  scolds,"  and  certain 

nuisances,  155. 
matters  unknown  may  be  proximately  described,  156. 
bill  of  particulars  may  be  required,  157. 

surplusage  need  not  be  stated,  and  if  stated  may  be  disregarded,  158. 
videlicet  is  the  pointing  out  of  an  averment  as  a  probable  specification, 

158  a. 
assault  may  be  sustained  without  specification  of  object,  159. 
act  of  one  confederate  may  be  averred  as  the  act  of  the  other,  159  a. 
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descriptiye  ayeroient  must  be  proved,  160. 

altematire  statements  ttte  inadmissible,  161. 

disjunctive  offences  in  statate  may  be  conjonctiTely  stated,  162. 

otherwise  as  to  distinct  and  substantive  offences,  168. 

intent  when  necessary  must  be  averred,  163  a. 

and  so  of  guilty  knowledge,  164. 

inducement  and  aggravation  need  not  be  detailed,  165. 

particularity  is  required  for  identification  and  protection,  166. 

Written  Instruments. — Wherey  as  in  Forgery  and  Lihel^  Instruments  muM  be 

set  forth  in  full. 
When  words  of  document  are  material,  they  should  be  set  forth,  167. 
in  such  cases  the  indictment  should  purport  to  set  forth  the  words,  168. 
** purport"  means  effect;  ** tenor"  means  contents,  169. 
*^  manner  and  form,"  *' purport  and  effect,"  ^^substanoe,"  do  not  impart 

verbal  accuracy,  170. 
attaching  original  paper  is  not  adequate,  171. 

when  exact  copy  is  required,  mere  variance  of  a  letter  is  immaterial,  173. 
unnecessary  document  need  not  be  set  forth,  1 74. 
quotation  mariks  are  not  sufficient,  175. 

document  lost  or  in  defendant's  hands  need  not  be  set  forth,  176. 
and  so  of  obscene  libel,  177. 
prosecutor's  negligence  does  not  alter  the  case,  178. 
production  of  document  alleged  to  have  been  destroyed  is  a  fatal  variance, 

179. 
extraneous  parts  of  document  need  not  be  set  forth,  180. 
foreign  or  insensible  document  must  be  explained  by  averments,  181. 
innuendoes  can  explain  but  cannot  enlarge,  181  a. 
Where,  as  in  Larceny,  general  Designation  is  sufficient. 
Statutory  designations  must  be  followed,  182. 
though  general  designation  be  sufficient,  yet  if  indictment  purport  to  give 

words  variance  is  fatal,  188. 
What  general  Designation  will  suffice. 
If  designation  is  erroneous,  variance  is  fatal,  184. 
**  receipt"  includes  all  signed  admissions  of  payment,  185. 
^*  acquittance"  includes  dischai^e  from  duty,  186. 
*'  bill  of  exchange"  is  to  be  used  in  its  technical  sense,  187. 
**  promissory  note"  is  used  in  a  lai^  sense,  188. 
*^bank  note"  includes  notes  issued  by  bank,  189. 
**  treasury  notes  and  federal  cunrency,"  189  a. 
«  money"  is  convertible  with  currency,  190. 
*' goods  and  chattels"  include  personalty  exclusive  of  chous  in  action^ 

191. 
**  warrant"  is  an  instrument  calling  for  payment  or  delivery,  192. 
**  order"  implies  mandatory  power,  193. 
''request"  includes  mere  invitation,  194. 
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terms  maj  be  used  cumulatively,  195. 

defects  may  be  explained  by  averments,  196. 

a  **  deed"  must  be  a  writing  under  seal  passing  a  right,  197. 

**  obligation"  is  a  unilateral  engagement,  198. 

and  so  is  '*  undertaking,"  199. 

a  guarantee  and  an  '*  I.  O.  U."  are  undertakings,  200. 

**  property"  is  whatever  may  be  appropriated,  201. 

**  piece  of  paper"  is  subject  of  larceny,  202. 

'*  challenge  to  fight"  need  not  be  specially  set  forth,  202  a. 
Words  spoken. 

Words  spoken  must  be  set  forth  exactly,  though  substantial  proof  is 
enough,  208. 

in  treason  it  is  enough  to  set  forth  substance,  204. 
Personal  (Chattels, — Indefinite,  Insensible,  or  Lumping  Descriptions. 

Personal  chattels,  when  subjects  of  an  offence,  must  be  specifically  de- 
scribed, 206. 

when  notes  are  stolen  in  a  bunch,  denominations  may  be  proximately 
given,  207. 

certainty  must  be  such  as  to  individuate  offence,  208. 

'*dead"  animals  must  be  averred  to  be  such;  '* living"  must  be  specifi- 
cally described,  209. 

when  only  specified  members  of  a  class  are  subjects  of  offence,  then  speci- 
fications must  be  given,  210. 

minerals  and  vegetables  must  be  averred  to  be  severed  from  realty,  211. 

variance  in  number  or  value  is  immaterial,  212. 
Vdlue. 

Value  must  be  assigned  when  larceny  is  charged,  218. 

larceny  of  'Apiece  of  paper"  may  be  prosecuted,  214. 

value  essential  to  restitution,  and  also  to  mark  grades,  215. 

legal  currency  need  not  be  valued,  216. 

when  there  is  lumping  valuation,  conviction  cannot  be  had  for  stealing 
fraction,  217. 
Money  and  Coin. 

Money  must  be  specifically  described,  218. 

when  money  is  given  to  change,  and  change  is  kept,  indictment  cannot 
aver  stealing  change,  219. 
Offences  created  by  Statute, 

Usually  sufficient  and  necessary  to  use  words  of  statute,  220. 

otherwise  when  statute  gives  conclusion  of  law,  221. 

and  so  if  indictment  professes  but  fails  to  set  forth  statute,  222. 

special  limitations  are  to  be  given,  228. 

private  statute  must  be  pleaded  in  full,  224. 

offence  must  be  averred  to  be  within  statute,  225. 

section  or  title  need  not  be  stated,  226. 

where  statute  requires  two  defendants,  one  is  not  sufficient,  227. 
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disjunctiooa  in  statute  to  be  averred  conjanctiYelj,  228. 

at  common  law  defects  in  statutory  averment  not  cured  by  yerdict,  229. 

statutes  creating  an  offence  are  to  be  closely  followed,  230. 

when  common-law  offence  is  made  penal  by  title,  details  must  be  given, 

281. 
when  statute  is  cumulative,  common  law  may  still  be  pursued,  282. 
when  statute  assigns  no  penalty,  punishment  is  at  common  law,  283. 
exhaustive  statute  absorbs  common  law,  234. 
statutory  technical  averments  to  be  introduced,  235. 
but  equivalent  terms  may  be  given,  286. 
where  a  statute  describes  a  class  of  animals  by  a  general  term,  it  is 

enough  to  use  this  term  for  the  whole  class ;  otherwise  not,  237. 
provisos  and  exceptions,  not  part  of  definition,  need  not  be  negatived, 

238. 

otherwise  when  proviso  is  in  same  clause,  289. 

exception  in  enacting  clause  to  be  negatived,  240. 

question  in  such  case  is  whether  the  statute  creates  a  general  or  a  limited 
offence,  241. 
Duplicity. 

Joinder  in  one  count  of  two  offences  is  bad,  243. 

exception  when  larceny  is  included  in  burglary  or  embezzlement,  244. 

and  so  where  fornication  is  included  in  major  offence,  245. 

when  major  offence  includes  minor,  conviction  may  be  for  either,  246. 

*^  assault'*  is  included  under  '*  assault  with  intent,"  247. 

on  indictment  for  major  there  can  be  conviction  of  minor,  248. 

misdemeanor  may  be  inclosed  in  felony,  249. 

but  minor  offence  must  be  accurately  stated,  250. 

not  duplicity  to  couple  alternate  statutory  phases,  251. 

several  articles  may  be  joined  in  larceny,  252. 

and  so  of  double  overt  acts,  253. 

and  so  of  double  batteries,  libels,  or  sales,  254. 

duplicity  is  usually  cured  by  verdict,  255. 
Repugnancy. 

Where  material  averments  are  repugnant,  indictment  is  bad,  256. 
T'echnical  Averments. 

In  treason  '*  traitorously"  must  be  used,  257. 

**  malice  aforethought*'  essential  to  murder,  258* 

*' struck"  essential  to  wound,  259. 

"  feloniously'*  essential  to  felony,  260. 

**  feloniously"  can  be  rejected  as  surplusage,  261. 

in  such  cases  conviction  may  be  had  for  attempt,  262. 

**  ravish*'  and  **  forcibly'*  are  essential  to  rape,  263. 

'*  falsely*'  essential  to  perjury,  264. 

**  burglariously"  to  burglary,  265. 

**  take  and  carry  away"  to  larceny,  266. 
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PARDON. 

Pardon  is  a  relief  from  the  legal  conseqaences  of  crime,  521. 

pardon  before  conviction  to  be  exactly  construed,  522. 

pardon  after  conviction  more  indulgently  constroedf  528. 

rehabilitation  is  restoration  to  $tatus,  524. 

amnesty  is  addressed  to  class  of  people,  and  is  in  nature  of  compact,  525. 

executive  pardon  must  be  specially  pleaded ;  otherwise  amnesty,  526. 

pardons  cannot  be  prospective,  527. 

pardon  before  sentence  remits  costs  and  penalties,  528. 
limited  in  impeachments,  529. 
and  so  as  to  contempts,  530. 

must  be  delivered  and.accepted,  but  cannot  be  revoked,  581. 
void  when  fraudulent,  582. 

conditional  pardons  are  valid,  588. 

pardon  does  not  reach  second  convictions,  584. 

pardon  must  recite  conviction,  585. 

calling  a  witness  as  State's  evidence  is  not  pardon,  586. 

foreign  pardons  operative  as  to  crimes  within  sovereign's  jurisdiction,  587. 

held  not  to  release  in  cases  of  contempt,  978. 

may  be  applied  in  cases  of  kabeaa  corpus,  1006. 
PARISH,  how  to  be  described  in  indictment,  100. 
PARTICULARITY,  why  prescribed  in  indictment,  166. 
PARTICULARS,  BILL  OF,  may  be  required  when  indictment  is  general,  702. 

affidavit  should  be  made,  703. 

particulars  may  be  ordered  on  general  pleas,  704. 

action  on  particulars  not  usually  subject  of  error,  705. 

may  be  required  when  proper,  157,  702. 
PEACE,  binding  over  to,  as  part  of  sentence,  82,  941. 
PEACE  OFFICER,  practice  as  to  arrest  and  committal  by  («<«  Arrxbt), 

1-60. 
PENALTIES,  when  cancelled  by  pardon,  528. 
PENCIL  WRITING,  when  sufficient  in  pleading,  278  a. 
PEREMPTORY  CHALLENGES  (see  Challenges),  612. 

Prosecution  has  no  peremptory  challenge,  but  may  set  aside  juror,  612. 

practice  is  under  direction  of  court,  618. 

defendant  may  peremptorily  challenge  at  common  law,  614. 

rule  as  to  joint  defendants,  614  a. 

on  preliminary  issues  no  challenge,  615. 

nor  on  collateral  issues,  616. 

right  ceases  when  panel  is  complete,  617. 

in  misdemeanors  no  peremptory  challenges  at  common  law,  618. 

matured  challenge  cannot  ordinarily  be  recalled,  619. 

right  is  to  reject,  not  select,  620. 
PERJURY,  technical  terms  in,  264. 

defendants  cannot  be  joined  in,  802. 

divisibility  of  assignments  in,  158,  253,  254. 
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lies  for  false  oath  before  grand  jury,  358  a,  378. 
when  ground  for  new  trial,  870. 
how  oath  and  record  to  be  set  ont  in,  167,  179  et  $eq, 
before  grand  jury,  878. 
PERSON,  how  to  be  named  in  indictment  {tee  Name),  96  et  seq. 
PERSONAL  CHATTELS,  DESCRIPTION  OF. 
Indefinite^  Insensible ,  or  Lumping  Descriptions, 
Personal  chattels,  when  subjects  of  an  offence,  must  be  specificallj  de- 
scribed, 206. 
when  notes  are  stolen  in  a  bunch,  denominations  may  be  proximatelj 

giren,  207. 
certainty  must  be  such  as  to  indiTiduate  offisnce,  208. 
*'dead"  animals  must  be  averred  to  be  such;  ** living"  must  be  specifi- 
cally described,  209. 
when  only  specified  members  of  a  class  are  subjects  of  offence,  thai  speci- 
fications must  be  given,  210. 
minerals  must  be  averred  to  be  severed  from  realty,  211. 
variance  in  number  or  value  is  immaterial,  212. 
Value. 
Value  must  be  assigned  when  larceny  is  charged,  213. 
larceny  of  **  piece  of  paper"  may  be  prosecuted,  214. 
value  essential  to  restitution,  and  also  to  mark  grades,  215. 
legal  currency  need  not  be  valued,  216. 

when  there  is  lumping  valuation,  conviction  cannot  be  had  for  stealii^ 
fraction,  217. 
Money  and  Coin, 
Money  must  be  specifically  described,  218. 

when  money  is  given  to  change,  and  change  is  kept,  indictment  cannot 
aver  stealing  change,  219. 
PETIT  JURY  (^see  Challenges,  Jury). 
**  PIECE  OF  PAPER,"  averment  of,  202. 
PLACE,  statement  of  in  indictment,  139. 

enough  to  lay  venue  within  jurisdiction,  189. 

when  act  is  by  agent,  principal  to  be  charged  as  of  place  of  act,  140. 
when  county  is  divided,  jurisdiction  is  to  be  laid  in  court  of  locus  delicti,  141. 
when  county  includes  several  jurisdictions,  jurisdiction  must  be  specified, 

142. 
name  of  State  not  necessary  to  indictment,  148. 
sub-description  in  transitory  offences  immaterial,  144. 
but  not  in  matters  of  local  description,  145. 
**  county  aforesaid"  is  enough,  146. 
title,  when  changed  by  legislature,  must  be  followed,  147. 
venue  must  follow  fine,  148. 

in  larceny  venue  may  be  laid  in  place  where  goods  are  taken,  149. 
omission  of  venue  is  fatal,  150. 
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Guilty  or  not  Guilty, 

Plea  of  not  guilty  is  general  issue,  408. 

plea  is  essential  to  issue,  409. 

omission  o£  similiter  not  fatal,  410. 

in  felonies  pleas  must  be  in  person,  411. 

pleas  must  be  several,  412. 

plea  of  guilty  reserves  motion  in  arrest  and  error,  413. 
may  at  discretion  be  withdrawn,  414. 
mistakes  in  may  be  corrected,  415. 

after  plea  degree  of  offence  may  be  ascertained  by  witnesses,  416. 

plea  of  not  guilty  may  be  entered  by  order  of  court,  417. 

plea  of  nolo  contendere  equivalent  to  guilty,  418. 
Special  Pleas, 

Repugnant  pleas  cannot  be  pleaded  simultaneously,  419. 

in  practice  special  plea  is  tried  first,  420. 

judgment  against  defendant  on  special  plea  is  respondeat  ouster^  421. 
Plea  to  the  Jurisdiction, 

Jurisdiction  may  be  excepted  to  by  plea,  422. 
Plea  in  abatement, 

error  as  to  defendant's  name  may  be  met  by  plea  in  abatement,  423. 

and  so  of  error  in  addition,  424. 

judgment  for  defendant  no  bar  to  indictment  in  right  name,  426. 

after  not  guilty  plea  in  abatement  is  too  late,  426. 

plea  to  be  construed  strictly,  427. 

defendant  may  plead  over,  428. 
Other  Special  Pleas, 

Plea  of  non-identity  only  allowed  in  cases  of  escape,  429. 

Plea  of  insanity  allowed  under  special  statute,  429  a, 

plea  to  constitution  of  grand  jury  must  be  sustained  in  fact,  490. 

pendency  of  other  indictment  no  bar,  481. 

plea  of  pregnancy,  917. 

plea  of  law  is  for  court,  482. 

ruling  for  prosecution  on  special  plea  is  equivalent  to  judgment  on  de- 
murrer, 488. 
Autrefois  Acquit  or  Convict,"^  As  to  Nature  of  Judgment, 

Acquittal  without  judgment  a  bar,  but  not  always  conviction,  485. 

arbitrary  discharge  may  operate  as  an  acquittal,  486. 

record  of  former  judgment  must  have  been  produced,  487. 

court  must  have  had  jurisdiction,  488. 

judgment  by  court-martial  no  bar,  489. 

and  so  of  police  and  municipal  conviction,  440. 

of  courts  with  concurrent  jurisdiction,  the  court  first  acting  has  control, 
441. 

offence  having  distinct  aspects  successive  governments  may  prosecute,  442. 

proceedings  for  contempt  no  bar,  444. 
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nor  proceedings  for  hahea$  cnrpui^  445. 
Ignoramus  and  qiiasfaing  no  bar,  446. 
nor  is  nolle  prosequi  or  diamisfuil,  447. 
after  verdict  nolle  prosequi  a  bar,  448. 
discharge  for  want  of  prosecution  not  a  bar,  449. 
foreign  statutes  of  limitation  a  bar,  450. 
fraudulent  prior  judgment  no  bar,  451. 
nor  is  pendency  of  prior  iudictroent,  452. 
nor  is  pendency  of  civil  proceedings,  ^5S. 
new  trial  after  conviction  of  minor  is  bar  to  major,  455. 
As  to  Form  of  Indictment. 

If  former  indictment  could  have  sustained  a  verdict,  judgment »  a  bar,  456. 

judgment  on  defective  indictment  is  no  bar,  457. 

same  test  applies  to  acquittal  of  principal  or  accessary,  458. 

acquittal  on  one  count  does  not  aflect  other  counts ;  but  otherwise  as  to 

conviction,  459. 
acquittal  from  misnomer  oc  misdescription  no  bar,  460. 
nor  is  acquittal  from  variance  as  to  intent,  461. 
otherwise  as  to  variance  as  to  time,  462. 
acquittal  on  joint  indictment  a  bar  if  defendant  could  have  been  l^ally 

convicted,  463. 
acquittal  from  mei^ger  no  bar,  464. 
where  an  indictment  contains  a  minor  offence  inclo0ed  in  a  major,  a  odd- 

viction  or  acquittal  of  minor  bars  major,  465. 
conviction  of  major  offence  bars  minor  when  on  first  trial  defendant  could 

have  been  convicted  of  minor,  466. 
prosecutor  may  bar  himself  by  selecting  a  special  grade,  467. 
As  to  Nature  of  Offence, 

When  one  unlawful  act  operates  on  separate  objects,  conviction  as  to  one 
object  does  not  extinguish  prosecution  as  to  other ;  e,  g,,  when  two  per- 
sons are  simultaneously  killed,  468. 
otherwise  as  to  two  batteries  at  one  blow,  469.' 
so  where  several  articles  are  simultaneously  stolen,  470. 
when  one  act  has  two  or  more  indictable  aspects,  if  the  defendant  could 
have  been  convicted  of  either  under  the  first  indictment,  he  cannot  be 
convicted  of  the  two  successively,  471. 
so  in  liquor  cases,  472. 
severance  of  identity  by  place,  473. 
severance  of  identity  by  time,  474. 

but  continuous  maintenance  of  nuisances  can  be  successively  indicted,  47 o. 
conviction  of  assault  no  bar  (afler  death  of  assaulted  party)  to  indictment 
for  murder,  476. 
Prfictice  under  Plea, 

Plea  must  be  special,  477. 

must  be  pleaded  before  not  guilty,  478. 
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VLEA— (continued). 

verdict  must  go  to  plea,  479. 

identity  of  offender  and  offence  to  be  established,  480. 
identity  may  be  proved  by  parol,  481. 
plea,  if  not  identical,  may  be  demnrred  to,  482. 
burden  of  proof  is  on  defendant,  483. 
when  replication  is  nul  tiel  record  issae  is  for  court,  484. 
replication  of  fraud  is  good  on  demurrer,  485. 

on  judgment  against  defendant  he  is  usually  allowed  to  plead  over,  486. 
prosecution  may  rejoin  on  its  demurrer  being  overruled,  487. 
issue  of  fact  is  for  jury,  488. 
novel  assignment  not  admissible,  489. 
Once  in  Jeopardy. 
Constitutional  limitation  taken  from  common  law,  490. 
but  in  some  courts  held  more  extensive,  491. 
rule  may  extend  to  all  infamous  crimes,  492. 

in  Pennsylvania,  any  separation  in  capital  cases  except  from  actual  neces- 
sity bars  further  proceedings,  498. 
so  in  Virginia,  494. 
and  in  North  Carolina,  495. 
and  in  Tennessee,  496. 
and  in  Alabama,  497. 
and  in  California,  498. 

in  the  federal  courts  a  discretionary  discharge  is  no  bar,  500. 
so  in  Massachusetts,  501. 
so  in  New  York,  502. 
so  in  Maryland,  508. 
so  in  Mississippi  and  Louisiana,  504. 

so  in  Illinois,  Ohio,  Indiana,  Michigan,  Iowa,  Nebra8kl^  Nevada,  Arkan- 
sas, and  Texas,  505. 
so  in  Kentucky,  Georgia,  and  Missouri,  506. 
so  in  South  Carolina,  506  a. 
no  jeopardy  on  defective  indictment,  507. 
illness  or  death  of  juror  is  sufficient  excuse  for  discharge,  508. 
discharge  of  jury  from  intermediately  discovered  incapacity  no  bar,  509. 
conviction  no  bar  when  set  aside  for  defective  ruling  of  judge,  510. 
and  so  of  discharge  from  sickness  of  defendant,  511. 
discharge  from  surprise  a  bar,  512. 
discharge  from  statutory  close  of  court  no  bar,  518. 
and  so  from  sickness  of  judge,  514. 
and  so  from  death  of  judge,  515. 
but  not  from  sickness  or  incapacity  of  witness,  516. 
until  jury  are  ''charged"  jeopardy  does  not  begin,  517. 
waiver  by  motion  for  arrest,  new  trial,  or  writ  of  error,  518. 
in  misdemeanors  separation  of  jury  permitted,  519. 
plea  must  be  special ;  record  must  specify  facts,  520. 
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PLEA  OF  PARDON. 

Pardon  is  a  relief  from  the  legal  consequences  of  crime,  531. 

pardon  before  conyiction  to  be  rigidly  construed,  522. 

pardon  after  conviction  more  indulgently  construed,  52S. 

rehabilitation  is  restoration  to  statut,  524. 

amnesty  is  addressed  to  class  of  people,  and  is  in  nature  of  compact,  525. 

executive  pardon  must  be  specially  pleaded,  otherwise  amnesty,  526. 

pardons  cannot  be  prospective,  527. 

pardon  before  sentence  remits  costs  and  penalties,  528. 
limited  in  impeachments,  529. 
so  as  to  contempts,  580. 
must  be  delivered,  531. 
void  when  fraudulent,  582. 

conditional  pardons  are  valid,  583. 

pardon  does  not  reach  second  conviction,  584. 

pardon  must  recite  conviction,  585. 

calling  a  witness  as  State's  evidence  is  not  pardon,  536. 

foreign  pardons  operative  as  to  crimes  within  sovereign's  jurisdiction,  587. 
PLEADING,  waivers  in,  759.     See  788. 
PLEADING  OVER,  practice  as  to,  404-7. 

POLICE  CONVICTIONS,  when  reviewable  by  habeas  eorpus,  998. 
POLICE  JUDGMENT,  when  a  bar  to  further  proceedings,  440. 
POLICE  OFFICER,  arrest  by  (see  Arbkst),  1-62. 

revision  of  arrest  by  habecu  eorpun,  922. 
POLITICAL  OFFENCES,  no  extradition  for  {see  Extradition),  42. 
POLLING  JURY,  when  a  right,  750. 
POLLS,  challenges  to  {see  Chai^lenges),  612  et  ieq, 
POSTPONEMENT  (see  Continuance). 
PREAMBLE  OF  STATUTE,  effect  of,  222-288. 
PREGNANCY,  ground  for  respite  in  capital  cases,  917. 
PREJUDICE,  when  ground  for  challenge  {see  Challenge). 

preadjudication  of  case  is  ground  for  challenge,  622. 

but  opinions  thrown  out  as  jest,  or  as  vague,  loose  talk,  do  not  ordinarily 
disqualify,  628. 

nor  does  a  general  bias  against  crime,  624. 

views  held  in  particular  jurisdictions,  625-52. 

opinion  must  go  to  whole  case,  658. 

juror  must  answer  questions,  though  not  to  inculpate  himself,  654. 

must  first  be  sworn  on  voir  dire,  655. 

court  may  ask  questions,  656. 

only  party  prejudiced  may  challenge,  657. 

juror  may  be  examined  as  to  details,  658. 

bias  must  go  to  immediate  issue,  659. 

relationship  a  cause  for  challenge,  660. 
and  so  of  prior  connection  with  case,  661. 

and  so  of  participation  in  cognate  offence,  661  a. 
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FREJVDICE—Ceontinued) . 

and  80  of  pecuniary  interest  in  result,  662. 

and  80  of  irreligion  and  infamy,  668. 

and  so  of  conscientious  scruples  as  to  capital  puiushment,  664. 

and  so  of  other  conscientious  scruples,  665. 

and  so  of  belief  that  statute  is  unconstitutional,  666. 

membership  of  specific  *  vigilance"  associations,  or  prescriptive  organi- 
zations, may  disqualify,  but  not  of  general  association  to  put  down 
crime,  668. 

when  ground  for  new  trial,  844. 

popular,  when  ground  for  new  trial,  889. 
PREMISES,  description  of,  145. 

view  of,  when  granted,  707. 
PRESENCE  OF  DEFENDANT  IN  COURT. 

Defendant's  appearance  must  be  in  person,  540. 

in  felonies  must  be  in  custody,  540  a. 

right  may  be  waived  in  misdemeanors  of  nature  of  civil  process,  541. 

in  such  cases  waiver  may  be  by  attorney,  542. 

removal  of  defendant  for  turbulent  conduct  does  not  militate  against  rule, 
548. 

involuntary  illness  not  a  waiver,  544. 

presence  essential  at  arraignment  and  empanelling,  545. 

also  at  reception  of  testimony,  546. 

also  at  charge  of  court,  547. 

at  view  of  premises,  707. 

but  not  at  making  and  arguing  of  motions,  548. 

presence  essential  at  reception  of  verdict,  549. 

and  at  sentence,  550. 

presence  presumed  to  be  continuous,  551. 
PRESENTMENT,  by  grand  jury,  86. 
PRESIDENT,  power  of  as  to  habeas  eorpusj  979. 

power  of  as  to  pardon  (see  Pardon). 
PRESUMPTION,  erroneous  charging,  794. 

as  to  ground  for  new  trial,  794. 
PREVENTION,  an  incidental  object  of  punishment,  948  et  teq. 
PRINCIPAL  chargeable  with  agent's  act,  159  a.  ^ 

PRINCIPAL  AND  ACCESSARY,  when  joined  in  indictment,  804. 
PRISON,  mode  of  sentence,  91S  ei  seq. 
PRISONER  (see  Defendant). 
PRIVATE  PERSONS,  POWER  TO  ARREST. 

Peace  officers  may  require  aid  from  private  persons,  10. 

officers  may  have  special  assbtants,  11. 

pursuers  of  felon  are  protected,  12. 

private  persons  may  arrest  with  probable  cause,  18. 

may  use  force  necessary  to  prevent  felony,  14. 

may  arrest  felon  after  escape,  15. 
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PRIVATE  PERSONS,  POWER  TO  ARREST— (<:<mlintft5rf)- 

may  interefere  to  prevent  riot,  16. 

and  80  as  to  other  oiTences,  1 7. 
PRIVATE  STATUTES,  how  to  be  pleaded,  224. 
PRIVILEGE  OF  JUROR,  when  he  may  aasert  in  order  to  release,  692. 
PROBABLE  CAUSE,  sufficient  to  justify  binding  over,  73. 

sufficient  to  justify  finding  bill,  d60>l. 

sufficient  on  AafttfatcuTpuj,  1001. 
PROCESS  may  be  enforced  by  attachment  (see  Contempt),  949. 
PROFANE  LANGUAGE,  indictment  for,  203. 
"PROMISSORY  NOTE,"  averment  <rf;  188. 
PROOF,  what  requisite  in  habeas  corpus  (see  Habeas  Corpus),  1000. 

what  requisite  before  committing  magistrate,  71-2. 
"PROPERTY,"  averment  of,  201. 

seizure  of,  28. 

attachment  of,  to  collect  fine,  922. 
PROSECUTING  ATTORNEY  (see  Attorket-Genrral,  Counsel). 

when  allowance  necessary  to  writ  of  «Tor,  774. 

may  employ  associates,  555. 
PROSECUTION,  usually  begins  with  oath  before  magistrate,  1. 

officer  may  be  described  by  office,  2. 

to  arrest,  corporal  control  and  notice  are  essential,  3. 

but  notice  may  be  by  implication,  4. 

institution  of  (see  Grand  Jury). 

conflict  of  opinion  as  to  power  of  grand  jury  to  originate  prosecutions,  332. 

theory  that  such  power  belongs  to  grand  jury,  834. 

theory  that  grand  juries  are  limited  to  cases  of  notoriety,  <»*  in  their  own 
knowledge,  or  given  to  them  by  court  or  prosecuting  offioers,  335. 
.  theory  that  grand  juries  are  restricted  to  cases  returned  by  magistrates  and 
prosecuting  officers,  339. 

power  of  grand  juries  limited  to  court  summoning  them,  340. 
PROSECUTOR,  when  name  must  be  on  bill,  358. 

to  be  notified  of  habeas  corpus^  985. 
PROVISOS,  how  to  be  pleaded,  238. 

PUBLICATIONS  reflecting  on  court  may  be  a  contempt,  959. 
PUBLIC  EXCITEMENT,  when  ground  to  continue  case,  598. 

when  ground  for  change  of  venue,  602. 

when  ground  for  new  trial,  889. 
PUBLIC  OFFICER  (see  Officer). 
PUNISHMENT  (see  Sentence). 
Distribution  as  to  Counts, 

On  general  verdict  superfluous  counts  may  be  got  rid  of  by  nolle  prosequi^ 
907. 

and  so  even  as  to  bad  count,  908. 

conflict  as  to  general  sentence  when  some  counts  are  bad,  909. 

a  verdict  and  judgment  as  to  one  count  disposes  of  the  odiers,  909  a. 
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PUNISHMENT— (conAinwerf). 

successive  punishments  may  be  giyen  on  successive  counts,  910. 

but  only  where  counts  are  for  distinctive  offences^  911. 

practice  as  to  designating  in  verdict,  752. 
PUNISHMENT,  CAPITAL,  9U. 
PUNISHMENT,  CORPORAL. 

Limits  to  be  determined  by  statute.    Discretion  of  court,  918. 

fine  and  imprisonment  are  the  usual  common  law  penalties,  919. 

'*  cruel  and  unusual"  punishments  unlawful,  920. 

**  whipping"  not  cruel  and  unusual,  921. 
PUNISHMENTS,  assignment  of,  942. 

courts  have  usually  lai^e  discretion,  942. 

primary  object  is  retribution ;  but  example  and  reform  to  be  incidental,  943. 

evidence  may  be  received  in  aggravation  or  mitigation  of  guilt,  945. 
"PURPORT,"  meaning  of  term,  169. 
PURSUERS,  right  of,  to  arrest,  10-18. 

QUASHING  BILL,  not  a  bar  to  indictment,  446. 
QUASHING  INDICTMENTS. 

Indictment  will  be  quashed  when  no  judgment  can  be  entered  on  it,  885. 

quashing  refused  except  in  clear  case,  886. 

quashing  usually  matter  of  discretion,  887. 

extrinsic  facts  usually  no  ground  for  quashing,  888. 

defendants  may  be  severed  in  quashing,  889. 

when  two  indictments  are  pending  one  may  be  quashed,  890* 

quashing  ordered  in  vexatious  cases,  891. 

so  when  bill  is  defectively  found,  844. 

bail  may  be  demanded  after  quashing,  892. 

pending  motion  nolle  prosequi  may  be  entered,  898. 

one  count  may  be  quashed,  894. 

quashing  may  be  on  motion  of  prosecution,  895. 

time  usually  before  plea,  896. 

motion  should  state  grounds,  897. 
'<  QUEUES  OF  CHINESE,"  cutting  off  as  a  penal  discipline,  920. 
QUOTATION  MARKS,  effect  of  in  indictment,  175. 

effect  of  in  pleading,  175. 

RAPE,  technical  averments  in,  268. 
'*  RAVISH,"  essential  to  rape,  263. 
**  RECEIPT,"  meaning  of  term,  185. 
RECEIVERS,  interference  with  a,  contempt,  951. 
RECEIVING  STOLEN  GOODS,  291. 

joinder  with  larceny,  291. 

scienter  in,  164. 
RECOGNIZANCES  (see  Bail). 
RECOMMENDATION  TO  MERCY,  effect  of,  757. 
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RECORD,  reTision  of,  on  errors  (see  Error),  777. 

muflt  show  mppearaoce  in  court,  640  et  seq, 

mnst  show  grounds  of  discharge  of  jury,  520. 

may  be  brought  up  by  certiorari  as  well  as  writ  of  eiror,  770-lOOS. 

may  be  amended  during  term,  93,  918. 

mode  of  pleading,  186,  417. 
RECORD  DATES,  how  to  be  averred  in  indictment,  185. 
REFORM,  an  incidental  object  of  punishment,  948  «£  seq, 
REFRESHMENTS,  what  may  go  to  jury,  781. 
REGULARITY,  presumption  of,  779  a. 
REHABILITATION,  effect  of  in  pardon,  625  et  seq. 
RELATIONSHIP,  when  a  cause  for  challenge,  660. 
REMOVAL  OF  CASES  to  federal  courts,  788  a. 

REMOVAL  OF  DEFENDANT  from  one  federal  district  to  anodier,  87  h. 
REPLICATION  to  autrefois  acquU,  484. 
REPLY,  in  argument,  practice  as  to,  576. 
REPUGNANCY. 

Where  material  averments  are  repugnant,  indictment  is  bad,  256. 

and  so  as  to  general  verdict  when  counts  are  repugnant,  788. 
REPUGNANT  PLEAS,  effect  of,  419. 
»*  REQUEST,"  averment  of,  194. 

REQUISITION,  in  extradition  (see  Extradition),  31. 
RESIDENCE,  of  defendant,  when  to  be  averred,  107. 
RESPITE  OF  SENTENCE,  practice  as  to,  918,  917. 
RESPONDEAT  OUSTER,  judgment  of,  421. 
RESTITUTION  OF  GOODS,  judgment  of,  918. 
RETRIBUTION,  primary  object  of  punishment,  948. 
RETROSPECTIVE  PUNISHMENT,  when  applicable,  946. 
RIGHTS,  WAIVER  OF,  how  far  permitted  (see  Waivbb),  788. 
RIOT,  number  of  defendants  necessary  to,  806. 

verdict  as  to,  755. 

severance  as  to,  809. 

right  of  private  persons  to  suppress,  16. 

not  barred  by  prosecution  for  assault,  471. 

when  inclosing  assault,  742. 
ROBBERY,  technical  averments  in,  267. 

when  including  minor  oifence,  244-6,  465. 

averment  of  goods  in,  206  et  seq. 
SABBATH,  how  to  be  averred,  21. 
''SAID,*'  effect  of  in  indictment,  146,  298. 
SALE,  averment  of  in  indictment  for  illegal  selling,  220  et  seq* 

distinctions  as  to  on  plea  of  autrefois  acquit^  472. 

negation  of  license,  288. 

bill  of  particulars,  702. 
*'  SAME,"  eff*ect  of  averment  in  indictment,  298. 
SCANDALOUS  WORDS,  how  averred,  208. 
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SCIENTER,  when  to  be  averred  in  indictment,  164,  272. 
*'  SCOLD,  COMMON,"  may  be  indicted  as  sach,  155. 
SEAL,  when  necessary  to  warrant,  6. 

when  to  be  described  in  indictment,  180. 
SEALED  VERDICT,  practice  as  to  {see  Verdict),  749. 
SEARCH-WARRANTS,  right  to  execute  {see  Arrest),  22. 
SECOND  OFFENCES,  practice  as  to,  934  et  seq. 
SECRECY,  how  far  required  in  grand  jm*y  (see  Grand  Jury). 
SECURITY,  for  good  behpior,  79. 

in  other  cases,  74  et  seq,f  941. 
SEIZING  GOODS,  power  of,  nnder  warrant,  22,  60. 
SENTENCE. 
Defendant  to  be  asked  if  he  has  anything  to  say. 

In  felonies  this  is  essential,  906. 
Distribution  of  Punishment  as  to  Counts. 
On  general  verdict  superfluous  counts  may  be  got  rid  of  by  nolle  prosequi^ 

907. 
and  so  even  as  to  bad  count,  908. 

conflict  as  to  general  sentence  when  some  counts  are  bad,  909. 
a  verdict  and  judgment  as  to  one  count  disposes  of  the  others,  909  a. 
successive  punishments  may  be  given  on  successive  counts,  910. 
but  only  where  counts  are  not  for  distinct  offences,  911. 
Defendant's  Presence  Essential^  912. 
Amendment  or  Stay. 

Court  may  amend  or  stay  during  term,  918. 
When  Reviewable  by  habeas  corpus^  994,  995,  996. 
Capital  Punishment. 
On  verdict  of  guilty  on  indictment  for  murder  court  will  sentence  for 

second  degree,  914. 
defendant  to  be  asked  as  to  sentence,  and  may  reply,  915. 
as  to  form  of  sentence,  practice  varies,  916. 
pregnancy  is  ground  for  respite,  917. 
Corporal  Punishment. 
Limits  to  be  determined  by  statute.     Discretion  of  court.     Reversal  for 

sentence  below  limit.     Restitution,  918. 
fine  and  imprisonment  are  the  usual  common  law  penalties,  919. 
**  cruel  and  unusual*'  punishments  unlawful,  920. 
**  whipping*'  not  cruel  and  unusual,  921. 
Fines  and  Abatement. 
Fines  may  be  collected  by  execution,  922. 
abatement  a  form  of  execution,  922  a. 
Form  of  Sentence. 
Must  be  definite,  923. 
but  may  present  alternatives,  924. 
day  of  sentence  is  first  day  of  imprisonment,  925. 
endurance  of  full  sentence  necessar}'  to  satisfaction,  925  a. 
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SENTENCE— (cofihntitfrf). 

defects  of  not  ordinarily  reviewable  on  habeas  corpus,  995. 
prison  need  not  at  common  law  be  specified,  926. 
Sentence  by  Appellate  Court, 

Appellate  court  may  sentence  or  may  rererse  for  error,  927. 
in  capital  and  other  cases  record  remanded  to  court  below  for  execotion, 
928. 
Sentence  by  succeeding  Judge, 

Sack  sentence  may  be  regalar,  929.  -^ 

Successive  Imprisonments. 
Prisoner  may  be  brought  up  for  second  trial  by  habeas  corpus,  231. 
a  second  imprisonment  begins  at  the  former's  termination,  932. 
an  escaped  prisoner  may  be  sentenced  for  escape  in  like  manner,  933. 
When  Severer  Punishment  is  assigned  to  Second  Offence. 
Such  statutes  constitutional,  934. 

Under  statutes  to  this  effect,  prior  conviction  should  be  averred,  935. 
prior  conviction  must  be  legal.     Foreign  conviction  not  adequate,  936. 
conviction  to  be  proved  by  record  and  identification,  937. 
prosecution  may  waive  first  conviction,  937  a. 

prior  conviction  not  to  be  put  in  evidence  until  main  issue  is  found  against 
defendant,  938. 
Disfranchisement  and  incapacitation. 
Conviction  a  prerequisite  to  disfranchisement,  939. 
and  so  of  forfeiture  of  office,  939  a. 
and  so  of  incapacitation  as  witness,  939  b. 
Joint  Sentences, 

Joint  defendants  may  each  be  punished  to  full  amount,  940. 
Bindings  to  keep  the  Peace. 

Defendant  after  verdict  may  be  bound  over  to  keep  the  peace,  941. 
Considerations  in  adjusting  Sentence, 
Courts  have  usually  large  discretion,  942. 

primary  object  is  retribution ;  but  example  and  reform  to  be  incidental,  943. 
evidence  may  be  received  in  aggravation  or  mitigation  of  guilt,  945. 
defendant  must  be  present  at,  550. 
when  reviewable  on  habeas  corpus,  994. 
Ex  post  facto  Penalties. 
How  far  constitutional,  946. 
SEPARATE  TRIALS,  right  to  (see  Sbverance),  309. 
SEPARATION   OF  JURIES  IN  TRIAL,  summary  of  law  as  to  (see 

Trial),  821. 
SEPARATION  OF  WITNESSES,  when  ordered,  569. 
SETTING  ASIDE  JURORS,  612, 
SEVERANCE  OF  DEFENDANTS,  when  allowed  on  trial,  809. 

in  verdicts,  755. 
SEVERANCE  OF  IDENTITY  OF  OFFENCE,  by  time  or  place,  470 
et  seq. 
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SHACKLES,  when  defendant  must  be  in  dnring  trial,  540  a. 
SHERIFF,  arrest  by  {see  Arrest),  1-62. 

return  by  on  habeas  corpus^  989. 
SHOOTING,  permissible  as  a  mode  of  capital  execution,  921. 

indictment  for  an  attempt,  159. 
SICKNESS,  of  defendant  during  trial,  effect  of,  544. 

of  juror,  when  ground  for  dischary^e,  512,  724. 
when  ground  for  excuse,  692,  724. 
SIGNS,  how  averred  in  indictment,  276. 
SIMILITER,  when  required  in  pleading,  410. 
SIMULTANEOUS  OFFENCES,  merger  of,  468  tt  seq. 
SLANDEROUS  WORDS,  how  to  be  averred,  208. 
SODOMY,  technical  averments  in,  268. 
SOLICITATIONS,  indictments  for,  159. 
SOLICITOR  (see  Attormry-Geniral). 
SPECIAL  DEMURRER,  characteristics  of,  401. 
SPECIAL  PLEAS. 

Repugnant  pleas  cannot  be  pleaded  simultaneously,  419. 

in  practice  special  plea  is  tried  first,  420. 

judgment  against  defendant  on  special  plea  is  respondeat  ouster y  421. 

plea  of  non-identity  only  allowed  in  cases  of  escape,  429. 

plea  to  constitution  of  grand  jury  must  be  sustained  in  fact,  480. 

pendency  of  other  indictment  no  bar,  481. 

plea  of  law  is  for  court,  482. 

ruling  for  Commonwealth  on  special  plea  is  equivalent  to  judgment  on 
demurrer,  488. 
SPECIAL  VERDICT,  practice  as  to,  746-6. 
SPEECHES  OF  COUNSEL,  practice  as  to,  570  et  seq. 
SPELLING,  defective,  effect  of,  119,  273. 
SPIRITUOUS  LIQUOR,  when  to  be  permitted  to  jury,  731,  821,  841. 

selling  {see  Sale). 
SPLITTING  OFFENCES,  in  several  prosecutions,  objections  to,  910. 
STATE,  duty  of  as  to  extradition  {see  Extradition),  28  et  seq, 

jurisdiction  of,  how  averred,  94,  189. 

power  of  as  to  federal  arrests,  980.    . 

right  to  challenge,  612. 
STATE  COURTS,  removal  of  cases  to  federal  courts,  788  a. 

cannot  discharge  from  federal  arrests,  980. 
STATEMENT,  right  of  defendant  to  make  to  jury,  579. 
STATUTE,  effect  of  in  defining  crime  (see  Statutory  Offences),  220. 

relations  of  to  common  law,  282. 

when  prescribing  form  of  indictment,  90. 

what  conformity  to  is  required,  220  et  seq. 

when  changing  venue,  602. 

effect  of  exceptions  and  provisos,  288. 
when  absorbing  common  law,  282-4. 
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STATUTE  OF  JEOFAILS,  opermtion  of,  90. 
STATUTES  OF  LIMITATION  (see  Limitation),  316. 
STATUTORY  OFFENCES,  pleading  of,  220. 

UBualljr  sufficient  and  necessary  to  ase  words  of  statute,  220. 

otherwise  when  statute  gives  conclusion  of  law,  221. 

and  so  if  indictment  professes  but  fails  to  set  forth  statute,  222. 

special  limitations  are  to  be  given,  223. 

private  statute  must  be  pleaded  in  full,  224. 

offence  must  be  averred  to  be  within  statute,  225. 

section  or  title  need  not  be  stated,  226. 

where  statute  requires  two  defendants,  one  is  not  sufficient,  227. 

when  object  of  statute  is  in  plural,  it  may  be  pleaded  in  singular,  227  a. 

disjunctions  in  statute  to  be  averred  conjunctively,  228. 

at  common  law  defects  in  statutory  averment  not  cured  by  verdict,  229. 

statutes  creating  an  offence  are  to  be  closely  followed,  290. 

when  common-law  offence  is  made  penal  by  title,  details  most  be  given,  231. 

when  statute  is  cumulative,  common  law  may  be  still  pnrsaed,  232. 

when  statute  assigns  no  penalty,  punishment  is  at  common  law,  233. 

exhaustive  statute  absorbs  common  law,  234. 

statutory  technical  averments  to  be  introduced,  233. 

but  equivalent  terms  may  be  given,  236. 

where  a  statute  describes  a  class  of  animals  by  a  general  terai,  it  is  enough 
to  use  ihis  term  for  the  whole  class ;  otherwise  not,  287. 

provisos  and  exceptions  not  part  of  definition  need  not  be  negatived,  238. 

otherwise  when  proviso  is  in  same  clause,  239. 

exception  in  enacting  clause  to  be  negatived,  240. 

question  in  such  case  is  whether  the  statute  creates  a  general  or  a  limited 
offence,  241. 
STAT  OF  SENTENCE,  practice  as  to,  913. 

under  writ  of  error,  783. 

on  removal  of  case  from  state  to  federal  jurisdiction,  783  a. 

on  commutation  of  punishment,  533. 

as  to  form  of  sentence  practice  varies,  916. 

pi^gnancy  is  ground  for  respite  (see  Skntbkcb),  917. 
^*  STEAL,"  averment  of  in  larceny,  266. 
STREET-WALKERS,  when  to  be  held  to  bail,  80. 
''STRUCK,*'  essential  to  wound,  259. 

SUBSTANTIAL  AVERMENTS,  necessary  to  be  made,  151. 
SUCCESSIVE  PENALTIES,  when  permissible  on  successive  counts,  910. 
SUMMARY  CONVICTIONS;  when  permitted,  80,  440,  998. 
when  reviewable  on  habeas  eorj/us,  998. 
in  contempt,  948  el  seq. 
SUMMINGS  UP,  of  counsel,  976. 

of  judge,  708. 
''  SUNDAY,"  how  to  be  averred  in  indictment,  121. 
rendering  of  verdict  on,  758. 
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SUPERIOR  COURTS. 

Jttrifldiction  in  contempt,  948  et  teq. 

in  hab€€u  corput,  978. 

distinctive  powers  as  to  atUre/ou  acquit,  488. 
SUPERSEDEAS,  practice  as  to  {set  Error),  78S. 
SUPREME    COURT    OF    THE    UNITED    STATES    (see    Fbdsral 

Courts). 
SURETIES,  when  required  to  keep  the  peace,  80. 

when  required  generally  (see  Bail). 

when  authorized  to  arrest  principal,  62. 

when  allowable  on  habeas  corpus,  1007. 

when  respondents  in  habeas  carpus,  984. 
*^  SURNAME,"  pleading  of  {see  Name  and  Addition),  98  et  seq, 
SURPLUSAGE,  need  not  be  stated  in  indictment,  158,  478,  474. 

may  be  rejected,  168. 
SURPRISE,  as  ground  for  new  trial,  881. 

when  genuine  and  productive  of  injustice  ground  for  new  trial,  881. 

so  of  undue  haste  in  hurrying  on  trial,  882. 

but  absence  of  witness  no  ground  when  evidence  is  cumulative,  888. 

ordinary  surprise  at  evidence  no  ground,  884. 

nor  is  unexpected  bias  of  witness,  885. 
SURRENDER,  of  principal  by  bail,  62. 

SUSPICION,  what  justifies  arrest,  9,  21. 

« 

'«TAKE  AND  CARRY  AW  AT,"  essential  to  larceny,  266. 
TAMPERING  WITH  JURY,  how  to  be  punished,  828,  729. 
TECHNICAL  AVERMENTS. 

In  treason,  *'  traitorously"  must  be  used,  257. 

«<  malice  aforethought"  essential  to  murder,  258. 

*'  struck"  essential  to  wound,  259. 

**  feloniously"  essential  to  felony,  260. 

*'  feloniously"  can  be  rejected  as  surplusage,  261. 

in  such  case  conviction  may  be  had  for  attempt,  262. 

^*  ravish"  and  *^  forcibly"  are  essential  to  rape,  268. 

'*  falsely"  essential  to  perjury,  264. 

*' burglariously"  to  burglary,  265. 

**  take  and  carry  away"  to  larceny,  266. 

'*  violently  and  against  the  will"  to  robbery,  267. 

<*  piratical"  to  piracy,  268. 

**  unlawfully"  and  other  aggravative  terms  not  necessary,  269. 

**  forcibly"  and  with  a  strong  hand,  essential  to  forcible  entry,  270. 

vi  et  armis  not  essential,  271. 

'*  knowingly"  always  prudent,  272. 
«'  TENOR,"  meaning  of  term,  169. 
TERM,  dose  of,  whether  verdict  can  be  given  after,  518. 

whether  sentence  can  be  amended  after,  978. 
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"THEN  AND  THERE,"  effect  of  averment  of,  181,  146. 
<<  THERE  SITUATE,"  meaning  of  allegation,  144-6. 
THIEVES,  COMMON,  ^hen  to  be  held  to  bail,  80. 
THINGS,  description  of  (see  Personal  Chattels),  206  et  seq. 
"THREE  TERM  STATUTES,"  limiting  time  of  trial,  828,  523. 
TIME  IN  INDICTMENT. 

Time  must  be  ayerred,  bat  not  generally  material,  120. 
when  "  Sunday"  is  essence  of  offence,  day  must  be  specified,  121. 
Videlicet  may  introduce  a  date  tentatively,  122. 
blank  as  to  date  is  fatal,  128. 
substantial  accuracy  is  enough,  1 24. 
double  or  obscure  dates  are  inadequate,  125. 
date  cannot  be  laid  between  two  distinct  periods,  126. 
negligence  should  have  time  averred,  127. 
time  may  be  designated  by  historical  epochs,  128. 
recitals  of  time  need  not  be  accurate,  129. 
hour  not  necessary  unless  required  by  statute,  180. 
repetition  may  be  by  *'  then  and  there,"  181. 
other  terms  are  insufficient,  182. 
**then  and  there"  cannot  cure  ambiguities,  188. 
repugnant,  future,  or  impossible  dates,  are  bad,  184. 
record  dates  must  be  accurate,  185. 
and  so  of  dates  of  documents,  136. 
time  should  be  within  limitation,  187. 
in  homicide  death  should  be  within  a  year  and  a  day,  188. 
TIME,  effect  in  weakening  case  of  prosecution  (««e  Limitation),  816,  826 

et  $eq, 
TITLE  TO  OFFICE,  not  reviewable  on  habeas  corpus,  996. 

how  averred,  159,  165. 
TOWN,  averment  of  as  venue,  189  et  seq. 
TRAMPS,  when  to  be  held  to  bail,  80. 
TRANSITORY  OFFENCES,  averment  of  place  in,  144. 
TRANSLATION,  how  to  be  averred,  181. 
TRANSPOSING  COUNTS,  800. 
TREASON,  technical  averments  in,  297. 
TREASURY  NOTES,  averments  of,  189  a. 
TREATY,  extradition  by  (see  Extradition),  88  et  seq, 
TRIAL,  INCIDENTS  OF. 
When  must  be  by  jury,  788. 
continuance  (see  Continuance),  588  et  seq. 
change  of  venue,  602. 
Furnishing  copy  of  indictment,  696. 
Concurrent  lYial  of  Separate  Indictments,  697. 
Severance  of  Defendants  on  Trial,  698. 
Arraignment. 
Defendant  usually  required  to  hold  up  the  hand,  699 
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TRIAL,  INCIDENTS  OF^{continued). 

failure  to  arraign  may  be  fatal,  700. 

defendant  may  waiye  right,  701. 

defendant  must  be  present  at,  540. 
Bill  of  Particulars. 

May  be  required  when  indictment  is  general,  702. 

affidavit  should  be  made,  708. 

particulars  may  be  ordered  on  general  pleas,  704. 

action  on  particulars  not  uaaally  subject  of  error,  705. 
Demurrer  to  Evidence. 

Demurrer  to  evidence  brings  up  whole  case,  706. 
View  of  Premises, 

such  view  may  be  directed  when  conducive  to  justice,  707. 
Examination  of  witnesses,  564,  565,  566. 

who  are  to  be  called,  565. 

when  to  be  excluded  from  count,  569. 
Charge  of  Court. 

Questions  of  law  are  for  court,  708. 

defendant  has  a  right  to  full  statement  of  law,  709. 

misdirection  a  cause  for  new  trial,  710. 

judge  may  give  his  opinion  on  evidence,  711. 

must,  if  required,  give  distinct  answer  as  to  law,  712. 

error  to  exclude  point  from  jury  unless  there  be  no  evidence,  718. 

charge  must  be  in  open  court  and  before  parties,  714. 

challenges  of  jurors  (see  Ch  alls  nobs),  608  et  seq. 
Swearing, 

Jury  must  appear  to  have  been  sworn,  716. 
Conduct  during  TVial ;  Adjournment  and  Discharge. 

Misconduct  of  jury  is  a  contempt,  717. 

in  England  juries  may  be  dischaiged  at  discretion  of  court,  718. 

in  this  country  separations  allowed  in  cases  less  than  capital,  719. 

otherwise  as  to  capital  cases,  720. 

tampering  with  jiury  to  be  punished,  721. 

court  can  discharge  jury  in  cases  of  surprise  when  gross  injustice  would 
otherwise  be  done,  722. 

adjournment  of  court  is  ground  for  dischaige,  728. 

and  so  in  sickness  or  eminent  disqualification  of  juror;  724. 

in  non-capital  cases  jury  may  be  discharged  at  discretion  of  court,  725. 

conflict  of  opinion  in  capital  cases,  726. 
Deliberations  of  Jury, 

Jury  must  be  secluded  during  deliberations,  727. 
Swearing  Officer, 

Officer  must  be  duly  sworn,  728. 
Communications  by  Third  Parties, 

Illegal  communication  with  jury  is  indictable,  729. 

such  communications  ground  for  new  trial,  730. 
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TRIAL,  INCIDENTS  OF^icontinued). 
Food  and  Drink. 

Food  and  drink  may  be  supplied  to  juiy,  781. 
Casting  LoU. 

May  be  groand  for  new  trial,  782. 
Curing  Irregularitie$  by  Consent. 

Consent  may  cure  minor  irregularities,  788. 
Duties  of  Counsel, 

Defendants  entitled  to  counsel  by  Constitution,  567. 

counsel,  if  necessary,  may  be  assigned  by  court,  558. 

such  counsel  may  sue  county  for  their  fees,  559. 

order  and  length  of  speeches  at  discretion  of  court,  560. 

prosecuting  attorney  not  to  open  confessions  or  matter  of  doubtful  admia- 
sibility,  561. 

counsel  on  both  sides  should  be  candid  in  opening,  562. 

opening  speeches  not  to  sum  up,  568. 

examination  of  witnesses  at  discretion  of  court,  564. 

prosecution  should  call  all  the  witnesses  to  the  guilty  act,  565. 

order  of  testimony  discretionary  with  court,  566. 

impeaching  testimony  may  be  restricted^  567. 

witness  to  see  writings  before  cross-examination,  568. 

witnesses  may  be  secluded  from  court-room,  569. 

defendants  opening  to  be  restricted  to  admissible  evidence,  570. 

reading  books  is  at  discretion  of  court,  571. 

counsel  may  exhibit  mechanical  evidence  in  proof,  578. 

if  defendant  offers  no  evidence  his  counsel  closes,  578. 

otherwise  when  he  offers  evidence,  574. 

defendants  may  sever,  575. 

priority  of  speeches  to  be  determined  by  court,  576. 

misstatements  not  ground  for  new  trial  if  not  objected  to  at  time,  577. 

ordinarily  counsel  are  not  to  aigue  law  to  jury,  578. 

party  may  make  statement  to  jury,  579. 

defendant's  presence  essential  to,  540. 
Separation  of  Jury  ^  814. 

Mere  inadvertent  separation  not  ground  for  new  trial,  814. 

in  some  courts  this  view  is  not  accepted,  815. 

separation  before  case  is  opened  is  always  permissible,  816. 

in  misdemeanors  jury  may  separate  during  trial,  817. 

and  so  as  to  felonies  less  than  capital,  818. 

but  not  generally  as  to  capital  felonies,  819. 

court  in  such  cases  may  adjourn  from  day  to  day,  820. 

conflict  of  opinion  as  to  whether  separation  after  committal  of  caae  is  petw 
missible,  821. 

courts  holding  such  separation  absolutely  fatal,  822. 

courts  holding  such  separation  only  prima  facie  groand  for  new 
823. 
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TRIAL,  INCIDENTS  OF— (con/i««erf). 

courts  holding  such  separation  fatal  only  where  there  has  been  proof  of 
tampering,  824. 

the  latter  is  the  prevailing  view  as  to  misdemeanors,  825. 
Irregularity  in  Conduct  of  Jury.  826. 

Unsworn  or  improper  officer  in  charge  is  ground  for  new  trial ;  intrusion 
of  officer  during  deliberations,  827. 

and  so  of  improper  reception  of  materials  of  proof,  828. 

and  so  of  irregular  reception  of  books,  829. 

and  so  of  receptions  of  reports  of  trial,  829  a. 

and  so  of  irregular  communications  of  court,  88 0. 

and  so  of  conversing  with  others  as  to  case,  831. 

and  so  of  presence  of  party,  882. 

and  so  of  material  testimony  submitted  by  jury  or  others,  888. 

and  so  of  visiting  scene  of  offence,  884. 

but  not  accidental  intrusion  of  stranger,  885. 

mere  casual  exhibition  of  evidence  not  fatal,  886. 

and  so  of  the  mere  approach  of  strangers,  and  trivial  conversation,  887. 

but  presumption  is  against  communications,  839. 

inattention  of  juror  not  ordinarily  ground,  838. 

but  otherwise  as  to  disobedience  to  court,  resulting  in  injury,  840. 

intoxication  ground  for  new  trial,  841. 

so  of  casting  lots  by  jurors,  when  decisive,  842. 

otherwise  as  to  mere  collateral  levity,  848. 

absolute  preadjudication  by  juror  or  judge  ground  for  new  trial  when  a 
surprise,  844. 

otherwise  when  party  knew  of  prejudice  in  time  to  challenge,  845. 

subsequent  discovery  of  alienage  or  irreligion  is  no  ground,  but  otherwise 
as  to  absolute  incapacities,  846. 

juror  inadmissible  to  impeach  verdict,  847. 

and  so  are  affidavits  attacking  jury,  848. 
TRIAL  BY  JURY,  when  it  may  be  waived,  788. 
TRICK,  when  operating  to  vitiate  verdict,  851. 
TRIERS,  duties  of,  in  respect  to  challenges,  686, 
"TRUE  BILL,"  indorsement  of,  869. 
TWO  OFFENCES  cannot  be  joined  in  one  count  {iee  Duplicity),  243. 

but  may  be  joined  in  successive  counts,  285. 
TWO  TERM  LAW,  dischai^  under,  828. 

"UNDERTAKING,"  averment  of,  200. 

UNITED  STATES,  extradition  statutes  of  (see  Extbadition),  28  et  seq. 

jurisdiction  of,  as  determining  venue,  189. 
UNITED  STATES  COURTS,  removal  of  cases  to,  788  a. 

revisory  power  of,  by  habeas  corpus^  980  et  seq, 
UNKNOWN  PERSONS,  how  to  be  described,  104,  111. 
UNKNOWN  THINGS  may  be  proximately  described,  156. 
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**  UNLAWFULLY,"  when  necessary  in  indictment,  269. 
'^  UNTIL,"  meaning  of  ayerment,  125-6. 

VAGRANTS,  when  to  be  held  to  bail,  80. 

VALUATION  OF  PROPERTY,  when  reqniaite  in  Terdict,  753. 
VALUE,  how  and  when  to  be  averred,  213. 
VARIANCE,  in  ayerment  of  writii^,  173. 
in  names,  96,  109,  116. 
in  averring  instrument  ot  injury,  212  a, 
in  description  of  goods,  206. 
in  ownership,  116. 

acquittal  from,  no  bar  to  amended  indictment,  460. 
VEGETABLES,  how  averred,  211. 
VENIRE,  as  to  grand  jury,  344. 

as  to  petit  jury,  603. 
VENUE,  how  to  be  laid  (see  Place),  189  et  $eq. 

change  of,  practice  as  to,  602. 
VERBAL  INACCURACIES. 

When  fatal  to  pleading  {see  Clerical  Erroks),  273. 
VERDICT. 

Where  there  are  several  Counts, 
Prosecution  may  withdraw  superfluous  or  bad  counts,  737. 
general  verdict  when  there  is  one  bad  count,  or  eouDts  are  repugnant,  738. 
new  trial  may  be  on  single  count,  739. 

verdict  of  guilty  on  one  count  equivalent  to  not  guilty  on  others,  740. 
(informalities  cured  by  verdict,  760.) 
Defendant  must  he  present,  741. 
Double  or  Divisible  Count, 

Verdict  may  go  to  part  of  divisible  count,  742. 
Adjournment  of  Court  Prior  to. 

Court  may  adjourn  during  deliberations  of  jury,  744. 
Special  Verdict. 
Jury  may  find  special  verdict,  745. 
such  verdict  must  be  full  and  exact,  746. 
How  Verdict  is  rendered. 
General  verdict  is  by  word  of  mouth,  747. 
verdict  must  be  recorded,  748. 
Sealed  Verdict. 

In  misdemeanors  sealed  verdict  may  be  rendered,  749. 
Polling  Jury. 

Jury  may  be  polled  at  common  law,  750. 
Amending  Verdict. 

Verdict  may  be  amended  before  discharge  of  jury,  751. 
Designation  of  Degree  or  of  Punishment, 
Such  designation  must  be  specific,  752. 
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VERDICT—  {continued). 
Valuation  of  Property. 

Jury  may  find  a  special  yaluation,  753. 
When  Court  inay  re/use  to  receive  Verdict, 

Palpably  wrong  yerdict  may  be  rejected  by  coart|  754. 
Whefi  there  are  several  Defendant». 

Defendants  may  be  serered  in  finding,  818,  756. 
Defective  Verdict,    ■ 

May  be  inoperative,  756. 
Recommendation  to  Mercy, 

Sucb  recommendation  not  obligatory,  757. 
Collateral  Points. 
when  bail  may  be  taken  after,  82. 
defendant  must  be  present  at,  549. 
rendering  on  Sunday  or  legal  holiday,  758. 
formal  defects  cured  by,  760. 
'<  VIDELICET,"  meaning  of,  in  indictment,  128,  158  a. 
"VI  ET  ARMIS,"  not  essential,  271. 
VIEW  OF  PREMISES. 

Such  view  may  be  directed  when  conducive  to  justice,  707. 
**  VIOLENTLY,"  when  essential  to  robbery,  267. 

WAIVER,  general  considerations  relating  to,  788-4. 

WAIVER  BY  DEFENDANT,   of  preliminary  ezaninaiioik  or  process, 
70  et  seq. 

of  arraignment,  541. 

of  grand  jury,  788. 

of  formal  defects  by  pleading  over,  760. 

of  technical  objections  to  jurors,  845,  886. 

of  objections  to  evidence,  802-4. 

of  presence  in  court,  541. 

of  jeopardy  by  motion  for  new  trial,  518,  788. 

of  irregularities  in  conduct  of  jury,  788. 

of  twelve  jurymen,  788. 

of  trial  by  jury,  788. 

of  separation  of  jury,  518,  788. 
WAR,  effect  of,  in  authorizing  military  eonvictioD,  489. 

in  establishing  martial  law,  979,  note. 
"WARRANT,"  averment  of,  192. 
WARRANT  IN  EXTRADITION  {see  Extradition). 
WARRANT  OF  ARREST,  practice  as  to  {see  Arbkst),  U68. 
WARRANT,  SEARCH,  practice  as  to,  18. 
W^EIGHT  OF  EVIDENCE,  cm  primary  hearing,  71. 

before  grand  jury,  861. 

on  habeas  corpus,  1001. 

on  trial,  813. 
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WEAPON,  yarknce  as  to,  212  a. 

duplicity  as  to,  253. 
WHIPPING,  not  forbidden  by  Constitution,  921. 
WIFE,  may  be  joined  with  husband  in  indictment,  306  a. 
"  WILFULLY,"  averment  of,  267,  269. 
WITHDRAWAL  OF  JUROR,  practice  as  to,  722. 
WITNESS,  ignorance  of,  when  ground  for  continuance,  599. 

absence  of,  ground  for  continuance  {see  Continuance),  585. 

after-discovered,  when  ground  for  new  trial  (<««  Nrw  Tkial),  855. 

practice  as  to  examining,  566  et  seq. 

when  jurors  may  be,  833. 

practice  as  to  before  magistrate,  71. 

practice  as  to  before  grand  jury,  858  a, 

practice  as  to  on  habecu  carpus,  1001. 

incompetency  of  through  infamy,  939  b. 

when  to  be  excluded  from  court,  569. 

ruling  as  to  when  ground  for  new  trial,  801. 

all  present  at  litigated  act  should  be  called,  565. 

when  notice  must  be  given  by  prosecution,  565. 

indorsement  of  name  of  on  indictment,  358. 
WORDS  SPOKES. 

Words  spoken  must  be  set  forth  exactly,  though  substantial  proof  is 
enough,  203. 

in  treason  it  is  enough  to  set  forth  substance,  204. 
WRIT  OF  CERTIORARI  (see  Certiorari). 
WRIT  OF  ERROR  (see  Error). 
WRIT  OF  HABEAS  CORPUS  (see  Habeas  Corpus). 
WRITTEN  INSTRUMENTS,  PLEADING  OF. 

Where,  as  in  Forgery  and  Libel,  Instrument  must  be  set  forth  in  full. 

When  words  of  document  are  material  they  should  be  set  forth,  167. 

in  such  cases  the  indictment  should  purport  to  set  forth  the  words,  168. 

''purport"  means  effect;  '*  tenor"  means  contents,  169. 

'*  manner  and  form,"  '*  purport  and  effect,"  **  substanoe,"  do  not  import 
yerbal  accuracy,  170. 

attaching  original  paper  is  not  adequate,  171. 

when  exact  copy  is  required,  mere  yariance  of  a  letter  is  immaterial,  173. 

unnecessary  document  need  not  be  set  forth,  174. 

quotation-marks  are  not  sufficient,  175. 

document  lost  or  in  defendant's  hands  need  not  be  set  forth,  176. 

and  so  of  obscene  libel,  177. 

prosecutor's  negligence  does  not  alter  the  case,  178. 

production  of  document  alleged  to  be  destroyed  is  a  fatal  yariance,  179. 

extraneous  parts  of  document  need  not  be  set  forth,  180. 

foreign  or  insensible  document  must  be  explained  by  averments,  181. 

innuendoes  can  explain,  but  cannot  enlarge,  181  a, 
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WRITTEN  INSTRUMENTS,  PLEADING  0¥— (continued). 
Where^  as  in  Larceny,  general  Deiignaiion  is  sufficient. 
Statutory  designations  must  be  followed,  182. 

though  general  designation  be  sufficient,  yet  if  indictment  purport  to  give 
words,  yariance  is  fatal,  189. 
What  general  Designation  toill  suffice. 
If  designation  b  erroneous,  variance  is  fatal,  184. 
**  receipt"  includes  all  signed  admissions  of  payment,  185. 
**  acquittance"  includes  dischai^  from  duty,  186. 
'*  bill  of  exchange"  is  to  be  used  in  its  technical  sense,  187. 
'*  promissory  note"  is  used  in  a  large  sense,  188. 
''bank  notes"  includes  notes  issued  by  bank,  189* 
"treasury  notes  and  federal  currency,"  189  a. 
''  money"  is  convertible  with  currency,  190. 
''goods  and  chattels"  include  personalty  exclusive  of  choses  in  action^ 

191. 
"warrant"  is  an  instrument  calling  for  payment  or  delivery,  192. 
"  order"  implies  mandatory  power,  193. 
"request"  includes  mere  invitation,  194. 
terms  may  be  used  cumulatively,  1 95. 
defects  may  be  explained  by  averments,  196. 
a  "  deed"  must  be  a  writing  under  seal  passing  a  right,  197. 
"  obligation"  is  a  unilateral  engagement,  198. 
and  so  is  "undertaking,"  199. 

a  guarantee  and  an  "  I.  O.  U."  are  undertakings,  200. 
"  property"  is  whatever  may  be  appropriated,  201. 
"piece  of  paper"  is  subject  of  larceny,  202. 
"  challenge  to  fight"  need  not  be  specially  set  forth,  202  a. 
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DISCRETION,  exercised  in  motion  to  quash,  88A. 

DISCRETION  OF  COURT,  limits  of,  779. 

DISFRANCHISEMENT,  penalty  of,  939. 

DISJUNCTIVE  AVERMENTS  not  ordinarily  admissible,  161  et  aeq.  228. 

DISMISSAL  OF  CASE  no  bar  to  indictment,  447. 

DISOBEDIENCE,  to  magbtrate,  10  et  seq. 

to  court,  947  et  ieq. 
DISORDER  IN  COURT  may  be  punished  by  attachment,  954  et  aeq. 
DISORDERLY  PERSONS,  when  to  be  held  to  bail,  80. 
DISQUALIFICATION,  of  judge,  606. 

of^uror,  608  et  teq.' 

of  grand  juror,  844. 
DISSUADING  WITNESSES,  a  contempt,  954. 
DISTRICT,  what  has  jurisdiction  in  United  States  courts,  189  W  seq. 
DISTRICT  ATTORNEY  (see  Attorney-General). 
-DIVISIBILITY  OF  COUNT,  may  be  determined  by  verdict,  742, 

of  offence  as  pleaded,  158. 
DIVISIBILITY  OF  OFFENCES,  by  place,  478. 

by  time  (see  Surplusage),  474. 

of  things  stolen,  in  larceny,  212,  252. 
DOCUMENTS,  pleading  of  (see  Written  Instruments),  167  et  aeq, 
DOUBLE  ACTS,  when  divisible,.  488. 
DOUBLE  OFFENCES,  when  to  be  joined  {see  Duplicity). 
DRUNKENNESS,  disqualifying  juror,  669,  841. 
DUMBNESS,  when  excusing  plea,  417. 
DUPLICITY. 

Joinder  in  one  count  of  two  offences  is  bad,  248. 

exception  when  larceny  is  included  in  burglary  or  embesalement,  244, 

and  so  where  fornication  is  included  in  major  offence',  24A. 

when  major  offence  includes  minor,  conviction  may  be  for  either,  246, 465. 

^*  assault"  is  included  under  **  assault  with  intent,"  247. 

on  indictment  for  major  there  can  be  conviction  of  minor,  248. 

misdemeanor  may  be  inclosed  in  felony,  249. 

but  minor  offence  must  be  accurately  stated,  250. 

not  duplicity  to  couple  alternate  statutory  phases,  225,  251. 

several  articles  may  be  joined  in  larceny,  252. 

and  so  of  cumulative  overt  acts  and  agencies,  258. 

and  so  of  double  batteries,  libels,  or  sales,  254. 

duplicity  is  usually  cured  by  verdict,  255. 
DUTY,  allegation  of,  151  et  seq. 

EAVESDROPPING,  an  offence,  721,  729. 

ELECTION  between  offences  charged,  when  compelled,  293,  294, 

As  to  defendants,  809  et  seq. 
EMBEZZLEMENT,  bill  of  particulars  aUowed  in,  70S. 

jurisdiction  in  cases  of,  149. 
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EMBRACERY,  how  punished,  966. 

as  to  grand  jury,  888. 
ENACTING  clause  of  statute,  scope  of,  288. 
ENGLISH,  indictment  must  be  in,  274-276. 

juror  must  understand,  669. 
EQUITY  cannot  enjoin  criminal  proceedings,  770. 
ERASURES  in  indictment  not  fatal,  277. 
ERROR,  WRIT  OF. 
To  what  courts,  770. 
practice  in  federal  courts,  770  a. 
How  one  had  Count  affects  Conviction, 

when  bad  count  may  vitiate  judgment,  771. 
Bill  of  Exceptions, 

At  common  law  bill  of  exceptions  cannot  be  tendered,  772. 
Jn  whose  behalf  Writ  of  Error  lies. 

At  common  law  no  writ  of  error  lies  for  prosecution ;  otherwise  by  statute. 

778. 
for  defendant  a  special  allocatur  is  usually  necessary,  774. 
fugitive  cannot  be  heard  on  writ,  774  a. 
At  what  Time, 

Error  does  not  lie  till  afler  judgment,  775. 
failure  to  demur,  etc.,  does  not  affect  right,  776. 
For  what  Errors, 

At  common  law  only  to  matter  of  record,  777. 

otherwise  by  statute,  778. 

error  does  not  lie  to  matters  of  discretion  nor  for  matters  not  injuring  the 

defendant,  779. 
regularity  presumed,  779  a. 
for  errors  of  fact  error  coram  nobis  lies,  779  b. 
Error  in  Sentence, 

Appellate  court  reversing  for  error  in  sentence  must  at  common  law  dis- 
charge, 780. 
Assignment  of  Errors, 

Error  must  be  assigned,  781. 
Joinder  in  Error. 

This  is  necessary,  782. 
Supersedeas, 

At  common  law,  a  writ  of  error  is  a  supersedeas  in  capital  cases,  7S8. 
Removal  to  Federal  Courts, 

Such  removal  provided  for  by  statute,  788  a, 
ESCAPE,  right  to  arrest  afler,  8  et  seq, 
of  prisoner,  trial  ailer,  988. 
after  escape,  error  will  not  be  heard,  774  a. 
EVIDENCE,  mistakes  in  admission  of,  ground  for  new  trial  (see  New  Trial). 
801. 
need  not  be  stated  in  indictment,  158. 
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EVIDENCE— (confowtted). 

all  relevant  to  res  gestae  must  be  presented  by  prosecution,  665. 

order  of  at  discretion  of  court,  566  et  seq. 

relation  of  to  speeches  of  counsel,  578  et  seq, 

exclusion  of  witnesses  from  court,  569. 

mistake  of  judge  as  to,  ground  of  new  trial,  794-8. 

and  so  of  erroneous  admission  or  rejection  of,  801. 

verdict  against,  ground  for  new  trial,  818. 

after-discoveredt  when  ground  far  new  trial,  855. 

motion  must  be  special,  855. 

must  be  supported  by  affidavits,  856. 

may  be  contested,  857. 

must  be  usually  moved  before  judgment,  858. 

must  be  newly  discovered,  859. 

acquitted  co-defendant  as  a  witness  is  no  ground,  860. 

discovered  before  verdict  should  be  given  to  jury,  861. 

if  evidence  could  have  been  secured  at  trial,  ground  fails,  862. 

and  so  of  withholding  papers  which  due  diligence  pould  have  secured, 
868. 

otherwise  in  cases  of  surprise,  864. 

party  disabled  who  neglects  to  obtain  evidence  on  trial,  865.  ^ 

must  be  material  and  not  cumulative,  866. 

surprise  is  an  exception,  867. 

and  so  when  evidence  is  of  a  distinct  class,  868. 

new  trial  not  granted  merely  to  discredit  opposing  witness,  869. 

subsequent  indictment  for  perjury  no  ground,  870. 

should  be  such  as  to  change  result  on  merits,  871. 

new  defence  must  not  be  merely  technical,  872. 
EVIDENCE  BEFORE  GRAND  JURY. 

Witnesses  must  be  duly  sworn,  858  a. 

defects  in  this  respect  may  be  met  by  plea,  859. 

evidence  confined  to  prosecution,  860.. 

probable  cause  enough,  861. 

legal  proof  only  to  be  received,  862. 

grand  jury  may  ask  advice  of  court,  864. 

new  bill  may  be  found  on  old  testimony,  865. 

witnesses  for  prosecution  to  be  bound  to  appear,  857. 

names  of  witnesses  usually  placed  on  bill,  858. 
EVIDENCE,  DEMURRER  TO,  nature  and  efiect  of,  407. 
EVIDENCE  ON  HABEAS  CORPUS,  1000  et  seq. 
EVIDENCE  REQUISITE  BEFORE  MAGISTRATE. 

Practice  not  usually  to  hear  witnesses  for  defence,  71. 

exception  in  cases  of  identity,  or  of  one-sidedness  in  prosecution's  case, 
72. 

probable  cause  only  need  be  shown,  78. 
EXACTNESS  requisite  in  pleading,  151. 
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EXAMINATIONS  before  magistrate,  practice  as  to,  71  et  seq. 
EXAMPLE,  an  incidental  object  of  punishment,  94S  et  seq. 
EXCEPTIONS,  in  statutes,  how  to  be  pleaded,  240. 
EXCEPTIONS,  BILL  OP  (see  Error),  772. 
EXCITEMENT,  public,  when  ground  for  continuance,  598. 

for  change  of  yenue,  602. 

for  new  trial,  889. 
EXCLUSION  OF  WITNESSES  from  court-room,  when  ordered,  569. 

practice  as  to,  569. 
EXCUSE,  when  to  be  averred  in  indictment,  288  et  seq. 
EXECUTION,  capital,  mode  of  sentence  for,  916. 

non-capital  (see  Sentbncu),  907  et  seq. 

ordinance  of  necessary  to  satisfaction,  925  a. 
EXECUTIVE,  duty  to  surrender  on  extradition,  82  et  $eq.,  58. 

right  of  as  to  pardon  (see  Pardon),  521  et  seq, 

duties  of  as  to  extradition  (see  Extradition),  28. 
EX  POST  FACTO  punishment,  946. 
EXTRADITION. 
Between  ike  several  United  States. 

Under  federal  Constitution  fugitives  may  be  arrested  when  fleeing  from 
State  to  State,  28. 

arrest  may  be  in  anticipation  of  requisition,  29. 

sufficient  if  oflG^ce  be  penal  in  demanding  State,  80. 

requisition  must  be  duly  framed,  and  lies  only  for  fugitives,  81. 

federal  courts  cannot  compel  governor  to  surrender,  82. 

no  objection  that  fugitive  is  amenable  to  asylum  State,  88. 

governor  of  asylum  State  cannot  impeach  requisition,  84. 

ordinarily  issues  warrant,  84  a. 

habeas  c&rptis  cannot  go  behind  warrant,  85. 

bail  not  to  be  taken,  85  a. 

indictment  or  affidavit  must  set  forth  a  crime,  and  must  be  in  course  of 
judicial  proceedings,  86. 

fugitive  may  be  tried  for  other  than  requisition  offence,  87. 

officers  executing  process  protected  by  federal  courts,  87  a. 

for  federal  offences  warrants  may  be  issued  in  all  districts,  87  5. 
Between  Federal  Government  and  Foreign  States, 

limited  by  treaty,  88. 

arrest  in  cases  of,  27. 

offence  must  be  one  recognized  in  asylum  State,  89. 

treaties  are  retrospective,  40. 

extradition  refused  when  there  cannot  be  fair  trial,  41. 

and  so  for  political  offences,  42. 

and  so  for  persons  escaping  military  service,  48. 

but  not  because  person  demanded  is  subject  of  the  asylum  State,  44. 

where  asylum  State  has  jurisdiction  there  should  be  no  surrender,  45. 
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EXTRADITION— (conttnwcO- 

conflict  of  opinion  as  to  whether  foreign  State  can  claim  a  subject  who  has 

committed  a  crime  in  a  third  State,  46. 

extradition  does  not  lie  for  a  case  not  in  treaty,  47. 

nor  where  defendant  is  in  custody  for  another  offence,  48. 

trial  should  be  restricted  to  the  offence  charged,  49. 

courts  may  hear  case  before  mandate,  50. 

complaint  and  warrant  should  be  special,  61. 

warrant  returnable  to  commissioner,  52. 

evidence  should  be  duly  authenticated,  53. 

terms  to  be  construed  as  in  asylum  State,  54. 

evidence  must  show  probable  cause,  55. 

evidence  may  be  heard  from  defence,  56. 

Circuit  Court  has  power  of  review,  57. 

surrender  is-  at  discretion  of  executive,  58. 

may  be  tested  by  habeas  corpus,  993. 

FACTS,  unnecessary,  indictment  need  not  specify,  158. 

Jury  judges  of,  794,  818. 

when  court  can  charge  as  to,  711,  798. 
«' FALSELY,"  essential  to  perjury,  264. 

when  requisite  as  a  term  of  art,  264. 
FALSE  PRETENCES,  divisibility  of,  253  et  seq. 

joinder  of  counts,  297. 

specifications  of,  221  et  seq. 
FALSE  RETURN,  in  habeas  corpus,  988,  989. 
FAVOR,  challenges  for  (see  Chaixjbnge). 
FEDERAL  COURTS,  may  discharge  from  State  arrests,  981. 

removal  of  cases  to  from  State  courts,  783  a. 

jurisdiction  of  in  habeas  corpus  (see  Habeas  Corpus),  981. 

appellate  jurisdiction  of,  770  a. 
FEDERAL  CURRENCY,  averment  of,  189  a. 

FELONIES,  when  to  be  joined  in  the  same  indictment  (see  Joinobb  of 
Offences),  290. 

right  of  officers  to  arrest  for  (see  Arrest),  8  et  seq*,  17. 
"  FELONIOUSLY,"  essential  to  felony,  260. 

may  be  rejected  as  surplusage,  261. 
FELONY,  may  inclose  misdemeanor,  249. 

one  charged  with  may  be  arrested,  8  et  seq,,  17. 

bail  for  parties  charged  with,  74,  1007. 

election  in  cases  of,  293. 

indictment  for  attempts  to  commit,  159. 

verdict  in  cases  of,  737  et  seq. 

separation  of  jury  in  cases  of,  719  et  seq* 

defendant  must  be  present  on  trial  of,  540. 

chaUenges  in  cases  of,  614  et  seq. 
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FEME  COVERT,  may  be  joined  in  indictment,  806  a. 
FIGURES,  when  allowable  in  indictment,  276. 
FINDING  AND  ATTESTING  BILL. 

Twelve  must  concur  in  bill,  S68. 

foreman  usually  attests  bill,  869. 

bill  to  be  brought  into  court,  870. 

finding  must  be  recorded,  871. 

bill  may  be  amended  by  grand  jury,  872. 

finding  may  be  reconsidered,  878. 

jury  usually  cannot  find  part  only  of  count,  874. 

insensible  finding  is  bad,  875. 

grand  jury  may  be  polled,  876. 
FINE,  may  be  imposed  for  contempt  (see  Skntenck),  970. 
FINES,  a  common  law  penalty,  916. 

how  to  be  imposed,  940. 

how  collected  (see  Semtencb),  920. 

remission  of,  by  pardon,  A28. 
FLIGHT,  how  affecting  statute  of  limitations,  824. 
**  FORCE  AND  ARMS,"  not  necessary  in  indictment,  271. 
^^  FORCIBLY,"  when  necessary  to  forcible  entry  and  rape,  270. 
FOREIGN  CONVICTION. 

Will  not  sustain  cumuladye  punishment,  986. 
FOREIGN  LANGUAGE,  how  to  be  averred,  181. 
FOREIGN  MINISTERS,  privileged  from  arrest,  59. 
FOREIGN  PARDONS,  effect  of,  687. 
FOREIGN  STATES,  extradition  to  (see  Extradition),  88  et  seq. 

larceny  in,  jurisdiction  of,  149. 
FOREIGN  STATUTES  OF  LIMITATION,  effect  of,  829,  450. 
FOREMAN  of  grand  jury,  duties  of,  842  et  seq, 

of  petit  jury,  duties  of,  741  et  seq, 
FORFEITURE,  effect  of  pardon  as  to,  528. 

may  be  imposed  as  a  penalty,  922,  989. 
FORGED  WRITINGS,  pleading  of  (see  Written  Instruments),   167 

et  seq* 
FORGERY,  conjunctive  averment  of  allegations  in  venue  in,  162. 

setting  forth  of  document  in,  167. 

averment  of  title  of  document  in,  184  et  seq, 

conviction  of  how  far  barring  cognate  offences,  471. 
FORM,  errors  of,  when  cured  by  verdict,  90,  278,  760. 
FORMAL  ERRORS,  how  far  vitiating,  278  et  seq,,  760. 
FORMER  CONVICTION,  how  averred,  986. 

when  a  bar  (see  Autrefois  Acquit.) 
FORMER  JEOPARDY  (*««  Jeopardy,)  490. 

FORNICATION,  conviction  of  under  indictment  for  greater  offence,  245. 
FRAUD,  operates  to  vacate  pardon,  582. 

and  to  vacate  judgment,  451. 
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FRAUDULENT  JUDGMENT,  not  barring  farther  proceedings,  452. 

<<  FRAUDULENTLY,"  when  assented,  269. 

FREEMASONRY,  when  cause  for  challenge,  667. 

FRIENDSHIP,  when  ground  for  challenge  of  juries,  659  et  seq. 

FUGITIVE,  cannot  be  heard  in  error,  774  a, 

FUGITIVES,  who  are  under  extradition  acts  (see  Extradition),  28  et  $eq* 

GAMING,  details  required  in  indictment  for,  155  et  seq,,  221  et  $eq, 

when  exceptions  in  statutes  against  to  be  negatived,  238. 
GENERAL  DEMURRER,  characteristics  of,  400  et  seq. 
GENERAL  ISSUE,  characteristics  of,  408. 
GENERAL  VERDICT,  practice  as  to,  747. 
%      effect  of,  788. 

how  to  be  rendered  (^see  Vkrdict),  747. 
GOODS,  how  to  be  described  ($ee  Personal  Ghattbls),  206  et  $eq. 
GOODS,  when  may  be  seized  under  search-warrant,  22. 
may  be  taken  from  defendant,  60. 
lumping  description  of,  252. 
"GOODS  AND  CHATTELS,"  averment  of,  191. 
GOVERNOR  OF  STATE,  duty  of  as  to  extradition  {see  Extradition), 

82  et  seq.f  58. 
GRAMMAR,  BAD,  does  not  necessarily  vitiate  indictment,  278  et  seq, 
GRAND  JURIES. 
Powers  of  to  inetitute  Proeecutions. 

Conflict  of  opinion  as  to  power  of  grand  jury  to  originate  prosecutions,  382. 

theory  that  such  power  belongs  to  grand  jury,  334. 

theory  that  grand  juries  are  limited  to  cases  of  notoriety,  or  in  their  own 

knowledge,  or  given  to  them  by  court  or  prosecuting  officers,  385. 
theory  that  grand  juries  are  restricted  to  cases  returned  by  magistrate,  and 

prosecuting  officers,  339. 
power  of  grand  juries  limited  to  court  summoning  them,  340. 
Constitution  of  Grand  Juries. 
Number  must  be  between  twelve  and  twenty-three,  341. 
foreman  usually  appointed  by  court,  342. 
Jurors  to  be  duly  sworn,  348. 
bound  to  secrecy,  843  a. 
Irregularities  in  empaneUing  to  be  met  by  challenge  to  array,  or  motion  to 

quash  or  plea,  844. 
cannot  usually  be  examined  on  arrest  of  judgment  or  error,  350,  853,  766. 
nor  on  habeas  corpus,  1005  et  seq, 
disqualified  juror  may  be  challenged,  845. 
Disqualifications, 
preadjudication  ground  for  challenge,  346. 
so  of  conscientious  scruples,  347. 
personal  interest  a  disqualification,  348. 
'*  vigilance  membership"  no  ground,  340. 
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objection  to  juror  by  plea  must  be  before  general  issne  pleaded,  850. 

plea  should  be  special,  351. 

aliens  not  necessary  in  prosecutions  against  aliens,  S52. 

as  to  record  jurisdictional  objections,  there  may  be  arrest  of  judgment,  353. 
Sanction  of  Prosecuting  Attorney. 

Ordinarily  bill  must  be  signed  by  prosecuting  officer,  354. 

name  may  be  signed  aAer  finding,  855. 

prosecuting  officer's  sanction  necessary,  356. 
Summoning  and  Indorsement  of  WitnesBes. 

Witnesses  for  prosecution  to  be  bound  to  appear,  857. 

names  of  witnesses  usually  placed  on  bill,  358. 
Evidence, 

Witnesses  must  be  duly  sworn,  858  a, 

defects  in  this  respect  may  be  met  by  plea,  859. 

evidence  confined  to  prosecution,  860. 

probable  cause  enough,  861. 

legal  proof  only  to  be  received,  368. 

grand  jury  may  ask  advice  of  court,  864. 

new  bill  may  be  found  on  old  testimony,  865. 
Powers  of  Prosecuting  Attorney. 

Prosecuting  officer  usually  in  attendance,  866. 

defendant  and  others  not  entitled  to  attend,  867. 
Finding  and  Attesting  Bill. 

Twelve  must  concur  in  bill,  868. 

foreman  usually  attests  bill,  869. 

bill  to  be  brought  into  court,  370. 

finding  must  be  recorded,  371. 

bill  may  be  amended  by  grand  jury,  872. 

finding  may  be  reconsidered,  873. 

jury  usually  cannot  find  part  only  of  count,  874. 

insensible  finding  ia  bad,  875. 

grand  jury  may  be  polled  or  vote  tested  by  plea  in  abatement,  376. 
Misconduct  of  Grand  Juror. 

Grand  juror  may  be  punished  by  court  for  contempt,  but  is  not  otherwise 
responsible,  877. 
Duty  to  testify. 

Grand  juror  may  be  examined  as  to  what  witness  said,  878. 

cannot  be  admitted  to  impeach  finding,  879. 

prosecuting  officer  or  other  attendant  inadmissible  to  impeach  finding,  380. 
Tampering  with  cm  officer,  381* 
«^  GREENBACKS,"  averment  of,  189  a. 
»*  GUARANTEE,"  averment  of,  200. 
GUILT,  grade  of,  as  affecting  right  to  bail,  74,  81,  1007. 

as  afiecting  degree  of  sentence,  942. 
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GUILTY  OR  NOT  GUILTY. 

Plea  of  not  guilty  is  general  issae,  408. 
plea  is  essential  to  issue,  409. 
omission  o£  similiter  not  fatal,  410. 
in  felonies  pleas  must  be  in  person,  411. 
pleas  must  be  several,  412. 

plea  of  guilty  reserves  motion  in  arrest  and  error,  41 S. 
may  at  discretion  be  withdrawn,  414. 
mistakes  in  may  be  corrected,  415. 
after  plea  degree  of  offence  may  be  ascertained  by  witnesses,  416. 
plea  of  not  guilty  may  be  entered  by  order  of  court,  417. 
plea  o£nolo  contendere  equivalent  to  not  guilty,  418. 

HABEAS  CORPUS. 

Writ  available  at  any  stage  of  imprisonment,  978. 

cannot  be  suspended  by  president  or  governor,  979. 

State  court  cannot  dischai^e  from  federal  arrest,  980. 

federal  courts  may  review  state  arrests,  981. 

petition  to  be  verified  by  affidavit,  982. 

may  be  applied  for  by  next  friend,  988. 

to  be  directed  to  custodian  and  to  be  served  personally,  984. 

notice  to  be  given  to  prosecution,  985. 

writ  not  granted  when  relator  should  be  remanded,  986. 

relator,  if  in  custody,  must  be  produced  immediately  in  court,  987. 

causes  of  detention  must  be  returned,  988. 

return  must  not  be  evasive,  989. 

writ  to  be  enforced  by  attachment,  990. 

return  may  be  controverted,  991. 

discharge  from  defects  of  process ;  and  so  in  cases  of  oppression,  992. 

writ  may  test  extradition  process,  993. 

may  obtain  redress  from  void  sentence,  994. 

but  cannot  overhaul  indictment  or  matters  within  province  of  trial 
court,  995. 

cannot  collaterally  correct  errors,  and  here  of  de  facto  courts,  996. 

nor  interrupt  hearing,  996  a. 

practice  where  there  can  be  no  writ  of  error,  996  b. 
military  judgments  cannot  be  thus  reviewed,  997. 
nor  summary  police  convictions,  998. 
nor  committals  for  contempt,  999. 
court  determines  questions  of  fact,  1000. 
probable  cause  enough,  1001. 
evidence  not  excluded  on  technical  grounds,  1002. 
remitting  procedure  by  certiorari,  1008. 
affidavits  may  be  received,  1 004. 
no  discharge  for  technical  defects  or  variance,  1005. 
discharge  from  pardon  or  limitation,  1006. 
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discharge  from  want  of  probable  cause ;  adjustment  of  bail,  100 7. 

judgment  must  be  discharge  or  remainder,  1008. 

during  hearing  custody  is  in  court,  1009. 

DO  writ  of  error  at  common  law ;  proceedings  in  error,  1010. 

how  far  discharge  affects  subsequent  arrest,  1011. 

proceedings  in,  when  a  bar  to  indictment,  445. 

may  issue  to  bring  up  prisoner,  981. 
''HAM,"  averment  of  in  indictment,  209. 
HAND,  holding  up  on  arraignment,  699. 
HANGING,  the  usual  form  of  capital  execution,  916. 
HEARING  BEFORE  MAGISTRATE. 
Commitment  for  further  Hearing . 

Waiver ;  hearing  may  be  adjourned  from  time  to  time,  70. 
Evidence  requisite. 

Practice  not  usually  to  hear  witnesses  for  defence,  71. 

exceptions  in  cases  of  identity,  or  of  one-sidedness  in  prosecution's  case, 
72. 

probable  cause  only  need  be  shown,  78. 
Final  Commitment  and  Binding  over. 

At  common  law  bail  to  be  taken  in  all  but  capital  cases,  74. 

excessive  bail  not  to  be  required,  75. 

proper  course  is  to  require  such  bail  as  will  secure  attendance,  76. 

after  continuance  bail  may  be  granted,  77. 

and  so  in  cases  of  sickness,  78. 

bail  to  keep  the  peace  may  be  required,  79. 
VagrantSf  Disorderly  Persons,  and  Professional  Criminals. 

Magistrates  have  power  to  hold  vagrants,  etc.,  to  bail,  80. 
Bail  after  Habeas  Corpus. 

On  habeas  corpus  court  may  adjust  bail,  81. 
Bail  after  Verdict. 

in  exceptional  cases  bail  permissible  after  verdict,  82. 
HIGH  SEAS,  venue  of  offences  on,  189. 

HOLDING  OVER  TO  COURT  (see  Arrest,  Habeas  Corpus). 
HOLIDAY,  LEGAL,  holding  court  on,  758. 
HOMICIDE,  ball  in,  74  et  seq,,  1007. 

averment  of  death  in,  188. 

venue  in  cases  of,  189  et  seq. 

joinder  of  defendants  in,  801  et  seq. 

allegation  of  party  killed  in,  109  et  seq. 

allegation  of  fatal  instrument,  212  a,  297. 

divisibility  of  averments  in,  246. 

conclusion  of  indictment  in,  279  et  seq. 

allegation  of  time  in,  188. 

technical  averments  in,  258. 

attempts  to  commit  how  averred,  159. 
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verdict  in,  742. 

sentence  in,  914  et  $eq. 
HOMICIDES,  two  b7  one  blow,  wben  divisible,  468. 
*'  HORSES,"  averment  of  in  indictment,  209,  237. 
HOUR,  when  to  be  stated  in  indictment  (see  Timb),  ISO  et  $eq. 
HUSBAND  AND  WIFE  may  be  joined  as  co-defendants,  806  a. 

IDEM  SONANS,  what  is  as  to  name  {see  Indigtmkkt),  119. 

as  to  document,  173  et  seq. 
IDENTITY,  proof  of  in  autrefois  acquit,  480,  481. 

plea  denying,  408-419. 
IGNORANCE  OF  JUROR,  how  excepted  to,  669,  839. 
IGNORAMUS,  not  a  bar  to  indictment,  446. 

action  of  grand  jury  as  to,  368  et  seq. 
ILLNESS,  of  defendant  during  trial,  effect  of,  544. 

of  juror,  when  ground  for  discharge,  508. 
«'  IMMEDIATELY,"  when  defective  as  an  averment  of  time,  132. 
IMPEACHING  WITNESS,  practice  as  to,  567. 
IMPEACHING  FINDING  OF  BILL. 

Grand  juror  may  be  examined  as  to  what  witness  said,  378. 

cannot  be  admitted  to  impeach  finding,  379. 

prosecuting  officer  inadmissible  to  impeach  finding,  380. 
IMPEACHMENT  OF  JUDGE,  605. 
IMPEACHMENTS,  not  usually  reached  by  pardon,  521. 
IMPRISONMENT,  sentence  for  must  be  definite,  923. 

but  may  present  alternatives,  924. 

day  of  sentence  is  first  day  of  imprisonment,  925. 

expiration  without  endurance  is  not  satisfaction,  925  a. 

prison  need  not  at  common  law  be  specified,  926. 

in  case  of  second  trial  of  convict,  prisoner  may  be  brought  up  for  second 
trial  by  habeas  corpus ,  931. 

a  second  imprisonment  begins  at  the  former's  termination,  932. 

an  escaped  prisoner  may  be  sentenced  for  escape  in  like  manner  (see  Skn- 
tengr),  933. 

may  be  imposed  for  contempt,  970. 

relief  from  by  habeas  corpus  (see  Habeas  Corpus),  978  et  seq, 
INCAPACITY  of  juror,  when  ground  for  new  trial,  846. 
INCONSISTENT  AVERMENTS  cannot  be  joined,  256. 
INDECENT  WRITING  OR  PICTURE,  how  to  be  pleaded,  177. 
INDICTMENT. 

Finding  of,  352  et  seq, 

Indictmemt  as  Distinguished  from  Information, 

Under  federal  Constitution  trials  of  all  capital  or  infamous  crimes  must  be 
by  indictment,  85. 

presentment  is  an  information  by  grand  jury  on  which  indictment  may  be 
based,  86. 
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information  is  ex  officio  procedure  by  attorney-general,  87. 

is  not  usually  permitted  as  to  infamous  crimes,  88. 

' '  infamous  crimes' '  are  such  as  involve.disgrace  or  expose  to  penitentiary,  89. 
Statutes  of  Jeofails  and  Amendment. 

By  statutes  formal  mistakes  may  be  amended  and  formal  averments  made 
unnecessary,  90. 
Caption  and  Commencement. 

Caption  is  no  part  of  indictment,  being  an  explanatory  prefix,  91. 
^    substantial  accuracy  only  required,  92. 

caption  may  be  amended,  93. 

commencement  must  aver  office  and  place  of  grand  jurors  and  also  their 
oath,  94. 

each  count  must  contain  averment  of  oath,  95. 
Na}ne  and  Addition. — As  to  Defendant. 

Name  of  defendant  should  be  specifically  given,  96. 

omission  of  surname  is  fatal,  97. 

mistake  as  to  either  surname  or  Christian  name  may  be  met  by  abate- 
ment, 98. 

surname  may  be  laid  as  alias ^  99. 

inhabitants  of  parish  and  corporations  may  be  indicted  in  corporate  name, 
100. 

middle  names  to  be  given  when  essential,  101. 

initials  requisite  when  used  by  party,  102. 

party  cannot  dispute  a  name  accepted  by  him,  103. 

unknown  party  may  be  approximately  described,  104. 

at  common  law  addition  is  necessary,  105. 

wrong  addition  to  be  met  by  plea  in  abatement,  106. 

defendant's  residence  must  be  given,  107. 

**  Junior"  must  be  alleged  when  party  is  known  as  such,  108. 
As  to  Parties  injured  and  Third  Parties, 

Name,  only,  of  third  person  need  be  given,  109. 

corporate  title  must  be  special,  110. 

third  person  may  be  described  as  unknown,  UK 

but  this  allegation  may  be  traversed,  112. 

the  test  is,  whether  the  name  was  unknown  to  grand  jury,  113. 

immaterial  misnomer  may  be  rejected  as  surplusage,  114. 

sufficient  if  description  be  substantially  correct,  115. 

variance  in  third  party's  name  is  fatal,  116. 

name  may  be  given  by  initials,  117. 

reputative  name  is  sufficient,  118. 

Idem  sonans  is  sufficient,  119. 
Time. 

Time  must  be  averred,  but  not  generally  material,  120. 

when  **  Sunday"  is  essence  of  ofience,  day  must  be  specified,  12U 

videlicet  may  introduce  a  date  tentatively,  122. 
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blank  as  to  date  is  fatal,  123. 
substantial  accuracy  is  enough,  124. 
double  or  obscure  dates  are  inadequate,  125. 
date  cannot  be  laid  between  two  distinct  periods,  126. 
negligence  should  have  time  averred,  127. 
time  may  be  designated  by  historical  epochs,  128. 
recitals  of  time  need  not  be  accurate,  129. 
hour  not  necessary  unless  required  by  statute,  ISO. 
repetition  may  be  by  'Hhen  and  there,"  181. 
other  terms  are  insufficient,  182. 
'*then  and  there"  cannot  cure  ambiguities,  138. 
repugnant,  future,  or  impossible  dates  are  bad,  184. 
record  dates  must  be  accurate,  135. 
and  so  of  dates  of  documents,  186. 
time  should  be  within  limitation,  187. 
in  homicide  death  should  be  within  a  year  and  a  day,  188. 
Place. 

Enough  to  lay  venue  within  jurisdiction,  189. 

when  act  is  by  agent,  principal  to  be  charged  as  of  place  of  act,  140. 

when  county  is  divided,  jurisdiction  is  to  be  laid  in  court  of  locus  delicti^ 

141. 
when  county  includes  several  jurisdictions,  jurisdiction  must  be  specified, 

142. 
name  of  State  not  necessary  to  indictment,  148. 
sub-description  in  transitory  offences  immaterial,  144. 
but  not  in  matters  of  local  description,  145. 
''county  aforesaid"  is  enough,  146. 
title,  when  changed  by  legislature,  must  be  followed,  147. 
venue  need  not  follow  fine,  148. 

in  larceny  venue  may  be  laid  in  place  where  goods  are  taken,  149. 
omission  of  venue  is  fatal,  150. 
Statement  of  Offence. 

Offence  must  be  set  forth  with  reasonable  certainty,  151. 

omission  of  essential  incidents  is  fatal,  152. 

terms  must  be  technically  exact,  158. 

not  enough  to  charge  conclusion  of  law,  154. 

excepting  in  cases  of ' '  common  barrators, "  ' '  common  scolds, ' '  and  certain 

nuisances,  155. 
matters  unknown  may  be  proximately  described,  156. 
bill  of  particulars  may  be  required,  1 57. 

surplusage  need  not  be  stated,  and  if  stated  may  be  disregarded,  158. 
videlicet  is  the  pointing  out  of  an  averment  as  a  probable  specification, 

158  a. 
assault  may  be  sustained  without  specification  of  object,  159. 
act  of  one  confederate  may  be  averred  as  the  act  of  the  other,  159  a. 
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descriptive  averment  mast  be  proved,  160. 

alternative  statements  are  inadmissible,  161. 

disjunctive  offences  in  statnte  may  be  conjunctively  steted,  162. 

otherwise  as  to  distinct  and  substantive  offences,  168. 

intent  when  necessary  must  be  averred,  168  a. 

and  so  of  guilty  knowledge,  164. 

inducement  and  aggravation  need  not  be  detailed,  165. 

particularity  is  required  for  identification  and  protection,  166. 

Written  Instrumenti, —  Where ^  as  in  Forgery  and  Libel,  Instruments  must  he 

set  forth  in  fulL 
When  words  of  document  are  material,  they  should  be  set  forth,  167. 
in  such  cases  the  indictment  should  purport  to  set  forth  the  words,  168. 
*  ^  purport' '  means  effect ;  *  *  tenor* '  means  contents,  1 69. 
<*  manner  and  form,"  **  purport  and  effect,"  *' substance,"  do  not  impirt 

verbal  accuracy,  170. 
attaching  original  paper  is  not  adequate,  171. 

when  exact  copy  is  required,  mere  variance  of  a  letter  is  immaterial,  173. 
unnecessary  document  need  not  be  set  forth,  174. 
quotation  marks  are  not  sufficient,  175. 

document  lost  or  in  defendant's  hands  need  not  be  set  forth,  176. 
and  so  of  obscene  libel,  177. 
prosecutor's  negligence  does  not  alter  the  case,  178. 
production  of  document  alleged  to  have  been  destroyed  is  a  fatal  variancef 

179. 
extraneous  parts  of  document  need  not  be  set  forth,  180. 
foreign  or  insensible  document  must  be  explained  by  averments,  181  • 
innuendoes  can  explain  but  cannot  enlarge,  181  a. 
Where,  as  in  Larceny,  general  Designation  is  sufficient. 
Statutory  designations  must  be  followed,  182. 
though  general  designation  be  sufficient,  yet  if  indictment  purport  to  give 

words  variance  is  fatal,  183. 
What  general  Designation  will  suffice. 
If  designation  is  erroneous,  variance  is  fatal,  184. 
*'  receipt"  includes  all  signed  admissions  of  payment,  185. 
'*  acquittance"  includes  dischai^ge  from  duty,  186. 
*'  bill  of  exchange"  is  to  be  used  in  its  technical  sense,  187. 
«  promissory  note"  is  used  in  a  laige  sense,  188. 
''bank  note"  includes  notes  issued  by  bank,  189. 
*'  treasury  notes  and  federal  cuirency,"  189  a. 
'*  money"  is  convertible  with  currency,  190.       ^ 
''goods  and  chattels"  include  personalty  exclusive  of  chases  in  action, 

191. 
"  warrant"  is  an  instrument  calling  for  payment  or  delivery,  193. 
"  order"  implies  mandatory  power,  198. 
"request"  includes  mere  invitation,  194. 
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terms  may  be  used  cumulative!/)  195. 

defects  may  be  explained  by  averments,  196. 

a  '*deed"  must  be  a  writing  under  seal  passing  a  right,  197. 

*' obligation"  is  a  unilateral  engagement,  198. 

and  so  is  *' undertaking,"  199. 

a  guarantee  and  an  *'I.  O.  U."  are  undertakings,  200. 

**  property"  is  whatever  may  be  appropriated,  201. 

'*  piece  of  paper"  is  subject  of  larceny,  202. 

*' challenge  to  fight"  need  not  be  specially  set  forth,  202  a. 
Words  spoken. 

Words  spoken  must  be  set  forth  exactly,  though  substantial  proof  is 
enough,  208. 

in  treason  it  is  enough  to  set  forth  substance,  204. 
Personal  Chattels. — Indejinitey  Insensible^  or  Lumping  Descriptions. 

Personal  chattels,  when  subjects  of  an  offence,  must  be  specifically  de- 
scribed, 206. 

when  notes  are  stolen  in  a  bunch,  denominations  may  be  proximately 
given,  207. 

certainty  must  be  such  as  to  individuate  offence,  208. 

*'dead"  animals  must  be  averred  to  be  such;  *' living"  must  be  specifi- 
cally described,  209. 

when  only  specified  members  of  a  class  are  subjects  of  offence,  then  speci- 
fications must  be  given,  210. 

minerals  and  vegetables  must  be  averred  to  be  severed  from  realty,  211. 

variance  in  number  or  value  is  immaterial,  212. 
Value. 

Value  must  be  assigned  when  larceny  is  charged,  218. 

larceny  of  '*  piece  of  paper"  may  be  prosecuted,  214. 

value  essential  to  restitution,  and  also  to  mark  grades,  215. 

legal  currency  need  not  be  valued,  216. 

when  there  is  lumping  valuation,  conviction  cannot  be  had  for  stealing 
fraction,  217. 
Money  and  Coin. 

Money  must  be  specifically  described,  218. 

when  money  is  given  to  change,  and  change  is  kept,  indictment  cannot 
aver  stealing  change,  219. 
Offences  created  by  Statute* 

Usually  sufficient  and  necessary  to  use  words  of  statute,  220. 

otherwise  when  statute  gives  conclusion  of  law,  221. 

and  BO  if  indictment  professes  but  fails  to  set  forth  statute,  222. 

special  limitations  are  to  be  given,  228. 

private  statute  must  be  pleaded  in  full,  224. 

offence  must  be  averred  to  be  within  statute,  225. 

section  or  title  need  not  be  stated,  226. 

where  statute  requires  two  defendants,  one  is  not  sufficient,  227. 
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disjunctions  in  statute  to  be  averred  conjunctively,  228. 

at  common  law  defects  in  statutory  averment  not  cured  by  verdict,  229. 

statutes  creating  an  offence  are  to  be  closely  followed,  230. 

when  common-law  offence  is  made  penal  by  title,  details  must  be  giveo, 
281. 

when  statute  is  cumulative,  common  law  may  still  be  pursued,  282. 

when  statute  assigns  no  penalty,  punishment  is  at  common  law,  288. 

exhaustive  statute  absorbs  common  law,  284. 

statutory  technical  averments  to  be  introduced,  285. 

but  equivalent  terms  may  be  given,  286. 

where  a  statute  describes  a  class  of  animals  by  a  general  term,  it  is 
enough  to  use  this  term  for  the  whole  class ;  otherwise  not,  237. 

provisos  and  exceptions,  not  part  of  definition,  need  not  be  negatiYed, 
288. 

otherwise  when  proviso  is  in  same  clause,  289. 

exception  in  enacting  clause  to  be  negatived,  240. 

question  in  such  case  is  whether  the  statute  creates  a  general  or  a  limited 
offence,  241. 
Duplicity, 

Joinder  in  one  count  of  two  offences  is  bad,  248. 

exception  when  larceny  is  included  in  burglary  or  embezzlement,  244. 

and  so  where  fornication  is  included  in  major  offence,  245. 

when  major  offence  includes  minor,  conviction  may  be  for  either,  246. 

*' assault"  is  included  under  ''assault  with  intent,"  247. 

on  indictment  for  major  there  can  be  conviction  of  minor,  248. 

misdemeanor  may  be  inclosed  in  felony,  249. 

but  minor  offence  must,  be  accurately  stated,  250. 

not  duplicity  to  couple  alternate  statutory  phases,  251. 

several  articles  may  be  joined  in  larceny,  252. 

and  so  of  double  overt  acts,  258. 

and  BO  of  double  batteries,  libels,  or  sales,  254. 

duplicity  is  usually  cured  by  verdict,  255. 
Repugnancy, 

Where  material  averments  are  repugnant,  indictment  is  bad,  256. 
l^echnical  Averments, 

In  treason  ''  traitorously"  must  be  used,  257. 

'*  malice  aforethought"  essential  to  murder,  258. 

''struck"  essential  to  wound,  259. 

"feloniously"  essential  to  felony,  260. 

"feloniously"  can  be  rejected  as  surplusage,  261. 

in  such  cases  conviction  may  be  had  for  attempt,  262. 

"ravish"  and  "forcibly"  are  essential  to  rape,  268. 

"falsely"  essential  to  perjury,  264. 

"burglariously"  to  burglary,  265. 

"  take  and  carry  away"  to  larceny,  266. 
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PARDON. 

Pardon  is  a  relief  from  the  legal  consequences  of  crime,  521. 

pardon  before  conviction  to  be  exactly  construed,  522. 

pardon  after  conviction  more  indulgently  constraed,  528. 

rehabilitation  is  restoration  to  $tatu$,  524. 

amnesty  is  addressed  to  class  of  people,  and  is  in  nature  of  compact,  525. 

executive  pardon  must  be  specially  pleaded ;  otherwise  amnesty,  526. 

pardons  cannot  be  prospective,  527. 

pardon  before  sentence  remits  costs  and  penalties,  528. 
limited  in  impeachments,  529. 
and  so  as  to  contempts,  580. 

must  be  delivered  and. accepted,  bat  cannot  be  revoked,  581. 
void  when  fraudulent,  532. 

conditional  pardons  are  valid,  688. 

pardon  does  not  reach  second  convictions,  584. 

pardon  must  recite  conviction,  585. 

calling  a  witness  as  State's  evidence  is  not  pardon,  588. 

foreign  pardons  operative  as  to  crimes  within  sovereign's  jurisdiction,  587. 

held  not  to  release  in  cases  of  contempt,  978. 

may  be  applied  in  cases  of  habeas  corpus j  1006. 
PARISH,  how  to  be  described  in  indictment,  100. 
PARTICULARITY,  why  prescribed  in  indictment,  166. 
PARTICULARS,  BILL  OF,  may  be  required  when  indictment  is  general,  702. 

affidavit  should  be  made,  708. 

particulars  may  be  ordered  on  general  pleas,  704. 

action  on  particulars  not  usually  subject  of  error,  705. 

may  be  required  when  proper,  157,  702. 
PEACE,  binding  over  to,  as  part  of  sentence,  82,  941. 
PEACE  OFFICER,  practice  as  to  arrest  and  committal  by  (see  Arrrbt), 

1-60. 
PENALTIES,  when  cancelled  by  pardon,  528. 
PENCIL  WRITING,  when  sufficient  in  pleading,  278a. 
PEREMPTORY  CHALLENGES  (see  Challenqes),  612. 

Prosecution  has  no  peremptory  challenge,  but  may  set  aride  juror,  612. 

practice  is  under  direction  of  court,  618. 

defendant  may  peremptorily  challenge  at  common  law,  614. 

rule  as  to  joint  defendants,  614  a. 

on  preliminary  issues  no  challenge,  615. 

nor  on  collateral  issues,  616. 

right  ceases  when  panel  is  complete,  617. 

in  misdemeanors  no  peremptory  challenges  at  common  law,  618. 

matured  challenge  cannot  ordinarily  be  recalled,  619. 

right  is  to  reject,  not  select,  620. 
PERJURY,  technical  terms  in,  264. 

defendants  cannot  be  joined  in,  802. 

divisibility  of  assignments  in,  158,  258,  254. 
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lies  for  false  oath  before  grand  jury,  858  a,  878. 
when  ground  for  new  trial,  870. 
how  oath  and  record  to  be  set  out  in,  167,  178  tft  seq. 
before  grand  jur}',  878. 
PERSON,  how  to  be  named  in  indictment  (see  Name),  96  et  seq. 
PERSONAL  CHATTELS,  DESCRIPTION  OP. 
Indefinite,  Insensible^  or  Lumping  Descriptiofis, 
Personal  chattels,  when  subjects  of  an  offence,  mast  be  specificaUj  d€> 

scribed,  206. 
when  notes  are  stolen  in  a  bunch,  denominations  may  be  proximately 

given,  207. 
certainty  must  be  such  as  to  individuate  offence,  208. 
**dead"  animals  must  be  averred  to  be  such;  *' living"  most  be  specifi- 
cally described,  209. 
when  only  specified  members  of  a  class  are  subjects  of  offence,  then  speci- 
fications must  be  given,  210. 
minerals  must  be  averred  to  be  severed  from  realty,  211. 
variance  in  number  or  value  is  immaterial,  212. 
VcUue. 
Value  must  be  assigned  when  larceny  is  chai^ged,  218. 
larceny  of  *' piece  of  paper"  may  be  prosecuted,  214. 
value  essential  to  restitution,  and  also  to  mark  grades,  215. 
legal  currency  need  not  be  valued,  216. 

when  there  is  lumping  valuation,  conviction  cannot  be  had  for  stealing 
fraction,  217. 
Money  and  Coin, 
Money  must  be  specifically  described,  218. 

when  money  is  given  to  change,  and  change  is  kept,  indictment  cannot 
aver  stealing  change,  219. 
PETIT  JURY  (see  Challenges,  Juky). 
*' PIECE  OF  PAPER,"  averment  of,  202. 
PLACE,  statement  of  in  indictment,  189. 

enough  to  lay  venue  within  jurisdiction,  189. 

when  act  is  by  agent,  principal  to  be  charged  as  of  place  of  act,  140. 
when  county  is  divided,  jurisdiction  is  to  be  laid  in  court  of  locus  deltcH,  141. 
when  county  includes  several  jurisdictions,  jurisdiction  must  be  specified, 

142. 
name  of  State  not  necessary  to  indictment,  148. 
sub-description  in  transitory  offences  immaterial,  144. 
but  not  in  matters  of  local  description,  145. 
*' county  aforesaid"  is  enough,  146. 
title,  when  changed  by  legislature,  must  be  followed,  147. 
venue  must  follow  fine,  148. 

in  larceny  venue  may  be  laid  in  place  where  goods  are  taken,  149. 
omission  of  venue  is  fatal,  150. 
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PLEA. 
Guilty  or  not  Guilty, 

Plea  of  not  guilty  is  general  issue,  408. 

plea  is  essential  to  issue,  409. 

omission  of  similiter  not  fatal,  410. 

in  felonies  pleas  must  be  in  person,  411. 

pleas  must  be  several,  412. 

plea  of  guilty  reserves  motion  in  arrest  and  error,  418. 
may  at  discretion  be  withdrawn,  414. 
mistakes  in  may  be  corrected,  415. 

after  plea  degree  of  offence  may  be  ascertained  by  witnesses,  416. 

plea  of  not  guilty  may  be  entered  by  order  of  court,  417. 

plea  of  nolo  contendere  equivalent  to  guilty,  418. 
Special  Pleas. 

Repugnant  pleas  cannot  be  pleaded  simultaneously,  419. 

in  practice  special  plea  is  tried  first,  420. 

judgment  against  defendant  on  special  plea  b  respondeat  ouster y  421. 
Plea  to  the  Jurisdiction. 

Jurisdiction  may  be  excepted  to  by  plea,  422. 
Plea  in  abatement. 

error  as  to  defendant's  name  may  be  met  by  plea  in  abatement,  428. 

and  so  of  error  in  addition,  424. 

judgment  for  defendant  no  bar  to  indictment  in  right  name,  425. 

after  not  guilty  plea  in  abatement  is  too  late,  426. 

plea  to  be  construed  strictly,  427. 

defendant  may  plead  over,  428. 
Ot?ier  Special  Pleas. 

Flea  of  non-identity  only  allowed  in  cases  of  escape,  489. 

Plea  of  insanity  allowed  under  special  statute,  429  a. 

plea  to  constitution  of  grand  jury  must  be  sustained  in  fact,  480. 

pendency  of  other  indictment  no  bar,  481. 

plea  of  pregnancy,  917. 

plea  of  law  is  for  court,  482. 

ruling  for  prosecution  on  special  plea  is  equivalent  to  judgment  on  de- 
murrer, 488. 
Autrefois  Acquit  or  Convict.^-^As  to  Nature  of  Judgment. 

Acquittal  without  judgment  a  bar,  but  not  always  conviction,  485. 

arbitrary  discharge  may  operate  as  an  acquittal,  486. 

record  of  former  judgment  must  have  been  produced,  487. 

court  must  have  had  jurisdiction,  488. 

judgment  by  court-martial  no  bar,  489. 

'  and  so  of  police  and  municipal  conviction,  440. 

of  courts  with  concurrent  jurisdiction,  the  court  first  acting  has  control, 
441. 

offence  having  distinct  aspects  successive  governments  may  prosecute,  442. 

proceedings  for  contempt  no  bar,  444. 

867 


INDBX. 

PLEA — (continued). 

nor  proceedings  for  habeas  corpus^  445. 
Ignoramus  and  quashing  no  bar,  446. 
nor  is  nolle  prosequi  or  dismissal,  447. 
after  verdict  nolle  prosequi  a  bar,  448. 
discharge  for  want  of  prosecution  not  a  bar,  449. 
foreign  statutes  of  limitation  a  bar,  450. 
fraudulent  prior  judgment  no  bar,  451. 
nor  is  pendency  of  prior  indictment,  452. 
nor  is  pendency  of  civil  proceedings,  ^58. 
new  trial  after  conviction  of  minor  is  bar  to  major,  455. 
A$  to  Form  of  Indictment, 

If  former  indictment  could  have  sustained  a  verdict,  judgment  is  a  bar,  456. 

judgment  on  defective  indictment  is  no  bar,  457. 

same  test  applies  to  acquittal  of  principal  or  accessary,  458. 

acquittal  on  one  count  does  not  affect  other  counts ;  but  otherwise  as  to 

conviction,  459. 
acquittal  from  misnomer  oc  misdescription  no  bar,  460. 
nor  is  acquittal  from  variance  as  to  intent,  461. 
otherwise  as  to  variance  as  to  time,  462. 
acquittal  on  joint  indictment  a  bar  if  defendant  could  have  been  l^sUy 

convicted,  463. 
acquittal  from  merger  no  bar,  464. 

where  an  indictment  contains  a  minor  offence  inclosed  in  a  major,  a  con- 
viction or  acquittal  of  minor  bars  major,  465. 
conviction  of  major  oflTence  bars  minor  when  on  first  trial  defendant  could 

have  been  convicted  of  minor,  466. 
prosecutor  may  bar  himself  by  selecting  a  special  grade,  467. 
As  to  Nature  of  Offence, 

When  one  unlawful  act  operates  on  separate  objects,  conviction  as  to  onf 
object  does  not  extinguish  prosecution  as  to  other  ;  e.  ^.,  when  two  per- 
sons are  simultaneously  killed,  468. 
otherwise  as  to  two  batteries  at  one  blow,  469.' 
so  where  several  articles  are  simultaneously  stolen,  470. 
when  one  act  has  two  or  more  indictable  aspects,  if  the  defendant  could 
have  been  convicted  of  either  under  the  first  indictment,  he  cannot  be 
convicted  of  the  two  successively,  471. 
so  in  liquor  cases,  472. 
severance  of  identity  by  place,  478. 
severance  of  identity  by  time,  474. 

but  continuous  maintenance  of  nuisances  can  be  successively  indicted,  475. 
conviction  of  assault  no  bar  (after  death  of  assaulted  party)  to  indictmeot 
for  murder,  476. 
Practice  under  Plea, 
Plea  must  be  special,  477. 
must  be  pleaded  before  not  guilty,  478. 
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verdict  must  go  to  plea,  479. 

identity  of  offender  and  offence  to  be  established,  480. 

identity  may  be  proved  by  parol,  481. 

plea,  if  not  identical,  may  be  demurred  to,  482. 

burden  of  proof  is  on  defendant,  483. 

when  replication  is  nul  tiel  record  issue  is  for  court,  484. 

replication  of  fraud  is  good  on  demurrer,  485. 

on  judgment  against  defendant  he  is  usually  allowed  to  plead  over,  486. 

prosecution  may  rejoin  on  its  demurrer  being  overruled,  487. 

issue  of  fact  is  for  jury,  488. 

novel  assignment  not  admissible,  489. 
Once  in  Jeopardy. 

Constitutional  limitation  taken  from  common  law,  490. 

but  in  some  courts  held  more  extensive,  491. 

rule  may  extend  to  all  infamous  crimes,  492. 

in  Pennsylvania,  any  separation  in  capital  cases  except  from  actual  neces- 
sity bars  further  proceedings,  493. 

so  in  Virginia,  494. 

and  in  North  Carolina,  495. 

and  in  Tennessee,  496. 

and  in  Alabama,  497. 

and  in  California,  498. 

in  the  federal  courts  a  discretionary  discharge  is  no  bar,  500. 

so  in  Massachusetts,  501. 

so  in  New  York,  502. 

so  in  Maryland,  503. 

so  in  Mississippi  and  Louisiana,  504. 

so  in  Illinois,  Ohio,  Indiana,  Michigan,  Iowa,  Nebraska,  Nevada,  Arkan- 
sas, and  Texas,  505. 

so  in  Kentucky,  Greorgia,  and  Missouri,  506. 

so  in  South  Carolina,  506  a. 

no  jeopardy  on  defective  indictment,  507. 

illness  or  death  of  juror  is  sufficient  excuse  for  discharge,  508. 

discharge  of  jury  from  intermediately  discovered  incapacity  no  bar,  509. 

conviction  no  bar  when  set  aside  for  defective  ruling  of  judge,  510. 

and  so  of  discharge  from  sickness  of  defendant,  511. ' 

discharge  from  surprise  a  bar,  512. 

discbarge  from  statutory  close  of  court  no  bar,  513. 

and  so  from  sickness  of  judge,  514. 

and  so  from  death  of  judge,  515. 

but  not  from  sickness  or  incapacity  of  witness,  516. 

until  jury  are  ''charged"  jeopardy  does  not  begin,  517. 

waiver  by  motion  for  arrest,  new  trial,  or  writ  of  error,  518. 

in  misdemeanors  separation  of  jury  permitted,  519. 

plea  must  be  special ;  record  must  specify  facts,  520. 
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Pardon  is  a  relief  from  the  legal  consequences  of  crime,  521. 
pardon  before  conviction  to  be  rigidly  construed,  522. 
pardon  after  conviction  more  indulgently  construed,  52S. 
rehabilitation  is  restoration  to  status^  524. 

amnesty  is  addressed  to  class  of  people,  and  is  in  nature  of  compact,  525. 
executive  pardon  must  be  specially  pleaded,  otherwise  amnesty,  526. 
pardons  cannot  be  prospective,  527. 
pardon  before  sentence  remits  costs  and  penalties,  528. 
limited  in  impeachments,  529. 
BO  as  to  contempts,  5S0. 
must  be  delivered,  531. 
void  when  fraudulent,  532. 
conditional  pardons  are  valid,  533. 
pardon  does  not  reach  second  conviction,  584. 
pardon  must  recite  conviction,  535. 
calling  a  witness  as  State's  evidence  is  not  pardon,  536. 
foreign  pardons  operative  as  to  crimes  within  sovereign's  jurisdiction,  537. 
PLEADING,  waivers  in,  759.     See  733. 
PLEADING  OVER,  practice  as  to,  404-7. 

POLICE  CONVICTIONS,  when  reviewable  by  habeas  corpus,  998. 
POLICE  JUDGMENT,  when  a  bar  to  further  proceedings,  440. 
POLICE  OFFICER,  arrest  by  (see  Arrest),  1-62. 

revision  of  arrest  by  habeas  corpus,  922. 
POLITICAL  OFFENCES,  no  extradition  for  {see  Extradition),  42. 
POLLING  JURY,  when  a  right,  750. 
POLLS,  challenges  to  (see  Challenges),  612  ef  ieq. 
POSTPONEMENT  (see  Contin dance). 
PREAMBLE  OF  STATUTE,  effect  of,  222-288. 
PREGNANCY,  ground  for  respite  in  capital  cases,  917. 
PREJUDICE,  when  ground  for  challenge  (see  Challenge). 
preadjudication  of  case  is  ground  for  challenge,  622. 
but  opinions  thrown  out  as  jest,  or  as  vague,  loose  talk,  do  not  ordinarily 

disqualify,  628. 
nor  does  a  general  bias  against  crime,  624. 
views  held  in  particular  jurisdictions,  625-52. 
opinion  must  go  to  whole  case,  653. 

juror  must  answer  questions,  though  not  to  inculpate  himself,  654. 
must  first  be  sworn  on  voir  dire,  655. 
court  may  ask  questions,  656. 
only  party  prejudiced  may  challenge,  657. 
juror  may  be  examined  as  to  details,  658. 
bias  must  go  to  immediate  issue,  659. 
relationship  a  cause  for  challenge,  660. 
and  BO  of  prior  connection  with  case,  661. 
and  so  of  participation  in  cognate  offence,  663  o. 
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PREJUDICE— (conhViucO. 

and  80  of  pecuniary  interest  in  result,  662. 

and  BO  of  irreligion  and  infamy,  668. 

and  so  of  conscientious  scruples  as  to  capital  puiushment,  664. 

and  so  of  other  conscientious  scruples,  665. 

and  so  of  belief  that  statute  is  unconstitutional,  666. 

membership  of  specific  'Vigilance"  associations,  or  proscriptiye  organi- 
zations, may  disqualify,  but  not  of  general  association  to  put  down 
crime,  668. 

when  ground  for  new  trial,  844. 

popular,  when  ground  for  new  trial,  889. 
PREMISES,  description  of,  145. 

view  of,  when  grante«l,  707. 
PRESENCE  OF  DEFENDANT  IN  COURT. 

Defendant's  appearance  must  be  in  person,  540. 

in  felonies  must  be  in  custody,  540  a. 

right  may  be  waived  in  misdemeanors  of  nature  of  civil  process,  541. 

in  such  cases  waiver  may  be  by  attorney,  542. 

removal  of  defendant  for  turbulent  conduct  does  not  militate  against  rule, 
54S. 

involuntary  illness  not  a  waiver,  544. 

presence  essential  at  arraignment  and  empanelling,  545. 

also  at  reception  of  testimony,  546. 

also  at  charge  of  court,  547. 

at  view  of  premises,  707. 

but  not  at  making  and  arguing  of  motions,  548. 

presence  essential  at  reception  of  verdict,  549. 

and  at  sentence,  550. 

presence  presumed  to  be  continuous,  551. 
PRESENTMENT,  by  grand  jury,  86. 
PRESIDENT,  power  of  as  to  habecu  corpus^  979. 

power  of  as  to  pardon  {set  Pardon). 
PRESUMPTION,  erroneous  charging,  794. 

as  to  ground  for  new  trial,  794. 
PREVENTION,  an  incidental  object  of  punishment,  943  €t  seq. 
PRINCIPAL  chargeable  with  agent's  act,  159  a.  '^ 

PRINCIPAL  AND  ACCESSARY,  when  joined  in  indictment,  304. 
PRISON,  mode  of  sentence,  918  et  seq. 
PRISONER  (see  Dependant). 
PRIVATE  PERSONS,  POWER  TO  ARREST. 

Peace  officers  may  require  aid  from  private  persons,  10. 

officers  may  have  special  assistants,  11. 

pursuers  of  felon  are  protected,  12. 

private  persons  may  arrest  with  probable  cause,  13. 

may  use  force  necessary  to  prevent  felony,  14. 

may  arrest  felon  after  escape,  15. 
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PRIVATE  PERSONS,  POWER  TO  ARREST— (conrintujrf). 

may  interefere  to  prevent  riot,  16. 

and  so  as  to  other  offences,  1 7. 
PRIVATE  STATUTES,  how  to  be  pleaded,  224. 

PRIVILEGE  OF  JUROR,  when  he  may  assert  in  order  to  release,  698. 
PROBABLE  CAUSE,  sufficient  to  justify  binding  over,  73. 

sufficient  to  justify  finding  bill,  860-1. 

sufficient  on  habeas  corpugy  1001. 
PROCESS  may  be  enforced  by  attachment  (see  Contempt),  949. 
PROFANE  LANGUAGE,  indictment  for,  203. 
"PROMISSORY  NOTE,"  averment  of,  188. 
PROOF,  what  requisite  in  habeas  corpus  (see  Habeas  Cohpus),  1000. 

what  requisite  before  committing  magistrate,  71-2. 
"PROPERTY,"  averment  of,  201. 

seizure  of,  23. 

attachment  of,  to  collect  fine,  922. 
PROSECUTING  ATTORNEY  (see  Attorney-General,  Counsel). 

when  allowance  necessary  to  writ  of  error,  774. 

may  employ  associates,  555. 
l^ROSECUTION,  usually  begins  with  oath  before  magistrate,  1. 

officer  may  be  described  by  office,  2. 

to  arrest,  corporal  control  and  notice  are  essential,  3. 

but  notice  may  be  by  implication,  4. 

institution  of  (see  Grand  Jury). 

conflict  of  opinion  as  to  power  of  grand  jury  to  originate  proeecutions,  333. 

theory  that  such  power  belongs  to  grand  jury,  834. 

theory  that  grand  juries  are  limited  to  cases  of  notoriety,  or  in  their  own 
knowledge,  or  given  to  them  by  court  or  prosecuting  officers,  335. 
.  theory  that  grand  juries  are  restricted  to  cases  returned  by  magistrates  and 
prosecuting  officers,  339. 

power  of  grand  juries  limited  to  court  summoning  them,  340. 
PROSECUTOR,  when  name  must  be  on  bill,  358. 

to  be  notified  of  habeas  corpus^  985. 
PROVISOS,  how  to  be  pleaded,  238. 

PUBLICATIONS  reflecting  on  court  may  be  a  contempt,  959. 
PUBLIC  EXCITEMENT,  when  ground  to  continue  case,  598. 

when  ground  for  change  of  venue,  602. 

when  ground  for  new  trial,  889. 
PUBLIC  OFFICER  (see  Officer). 
PUNISHMENT  (see  Sentence;. 
Distribution  as  to  Counts. 

On  general  verdict  superfluous  counts  may  be  got  rid  of  by  nolle  proseqm^ 
907. 

and  so  even  as  to  bad  count,  908. 

conflict  as  to  general  sentence  when  some  counts  are  bad,  909. 

a  verdict  and  judgment  as  to  one  count  disposes  of  the  others,  909  a. 
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PUNISHMENT— (con/i»«*rf). 

successive  punishments  may  be  given  on  successive  ccmnts,  910. 

but  only,  where  counts  are  for  distinctive  offences,  911. 

practice  as  to  designating  in  verdict,  752. 
PUNISHMENT,  CAPITAL,  914. 
PUNISHMENT,  CORPORAL. 

Limits  to  be  determined  by  statute.    Discretion  of  court,  918. 

fine  and  imprisonment  are  the  usual  common  law  penalties,  919. 

'^  cruel  and  unusual"  punishments  unlawful,  920. 
,    ''whipping"  not  cruel  and  unusual,  921. 
PUNISHMENTS,  assignment  of,  942. 

courts  have  usually  large  discretion,  942. 

primary  object  is  retribution ;  but  example  and  reform  to  be  incidental,  943. 

evidence  may  be  received  in  aggravation  or  mitigation  of  guilt,  945. 
"PURPORT,"  meaning  of  term,  169. 
PURSUERS,  right  of,  to  arrest,  lO^lS. 

QUASHING  BILL,  not  a  bar  to  indictment,  446. 
QUASHING  INDICTMENTS. 

Indictment  will  be  quashed  when  no  judgment  can  be  entered  on  it,  385. 

quashing  refused  except  in  clear  case,  386. 

quashing  usually  matter  of  discretion,  387. 

extrinsic  facts  usually  no  ground  for  quashing,  388. 

defendants  may  be  severed  in  quashing,  389. 

when  two  indictments  are  pending  one  may  be  quashed,  390* 

quashing  ordered  in  vexatious  cases,  391. 

so  when  bill  is  defectively  found,  344. 

bail  may  be  demanded  after  quashing,  392. 

pending  motion  nolle  prosequi  may  be  entered,  393. 

one  count  may  be  quashed,  394. 

quashing  may  be  on  motion  of  prosecution,  395. 

time  usually  before  plea,  396. 

motion  should  state  grounds,  397. 
''QUEUES  OF  CHINESE,"  cutting  off  as  a  penal  discipline,  920. 
QUOTATION  MARKS,  effect  of  in  indictment,  175. 

effect  of  in  pleading,  175. 

RAPE,  technical  averments  in,  263. 
"  RAVISH,"  essential  to  rape,  263. 
"  RECEIPT,"  meaning  of  term,  186. 
RECEIVERS,  interference  with  a,  contempt,  951. 
RECEIVING  STOLEN  GOODS,  291. 

joinder  with  larceny,  291. 

scienter  in,  164. 
RECOGNIZANCES  (see  Bail). 
RECOMMENDATION  TO  MERCY,  effect  of,  757. 
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RECORD,  revision  of,  on  errors  (^gee  Error),  777. 

must  show  appearance  in  court,  540  et  seq. 

must  show  grounds  of  discharge  of  jury,  520. 

may  be  brought  up  by  certiorari  ta  well  as  writ  of  error,  770-1003. 

may  be  amended  during  term,  93,  913. 

mode  of  pleading,  135,  417. 
RECORD  DATES,  how  to  be  averred  in  indictment,  135. 
REFORM,  an  incidental  object  of  punishment,  943  et  seq, 
REFRESHMENTS,  what  may  go  to  jury,  731. 
REGULARITY,  presumption  of,  779  a. 
REHABILITATION,  efl'eet  of  in  pardon,  525  et  seq. 
RELATIONSHIP,  when  a  cause  for  challenge,  660. 
REMOVAL  OF  CASES  to  federal  courts,  783  a. 

REMOVAL  OF  DEFENDANT  from  one  federal  district  to  another,  S7  6. 
REPLICATION  to  autrefois  acquit,  484. 
REPLY,  in  argument,  practice  as  to,  576. 
REPUGNANCY. 

Where  material  averments  are  repugnant,  indictment  is  bad,  256. 

and  so  as  to  general  verdict  when  counts  are  repugnant,  738. 
REPUGNANT  PLEAS,  effect  of,  419. 
•*  REQUEST,"  averment  of,  194. 

REQUISITION,  in  extradition  (see  Extradition),  31. 
RESIDENCE,  of  defendant,  when  to  be  averred,  107. 
RESPITE  OF  SENTENCE,  practice  as  to,  913,  917. 
RESPONDEAT  OUSTER,  judgment  of,  421. 
RESTITUTION  OF  GOODS,  judgment  of,  918. 
RETRIBUTION,  primary  object  of  punishment,  943. 
RETROSPECTIVE  PUNISHMENT,  when  appUcable,  946. 
RIGHTS,  WAIVER  OF,  how  far  permitted  (see  Waiver),  73S. 
RIOT,  number  of  defendants  necessary  to,  306. 

verdict  as  to,  755. 

severance  as  to,  309. 

right  of  private  persons  to  suppress,  16. 

not  barred  by  prosecution  for  assault,  471. 

when  inclosing  assault,  742. 
ROBBERY,  technical  averments  in,  267. 

when  including  minor  oflfence,  244-6,  465. 

averment  of  goods  in,  206  et  seq, 
SABBATH,  how  to  be  averred,  21. 
*'SAID,*'  effect  of  in  indictment,  146,  298. 
SALE,  averment  of  in  indictment  for  illegal  selling,  220  et  seq* 

distinctions  as  to  on  plea  of  autrefois  acquit,  472. 

negation  of  license,  238. 

bill  of  particulars,  702. 
'*  SAME,"  effect  of  averment  in  indictment,  298. 
SCANDALOUS  WORDS,  how  averred,  203. 
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SCIENTER,  wheo  to  be  ayerred  in  indictment,  164,  272. 
''  SCOLD,  COMMON,"  may  be  indicted  as  such,  155. 
SEAL,  when  necessary  to  warrant,  6. 

when  to  be  described  in  indictment,  180. 
SEALED  VERDICT,  practice  as  to  {see  Verdict),  749. 
SEARCH-WARRANTS,  right  to  execute  (see  Arrest),  22. 
SECOND  OFFENCES,  practice  as  to,  934  et  seq. 
SECRECY,  how  far  required  in  grand  jury  (see  Grand  Jury). 
SECURITY,  for  good  behpior,  79. 

in  other  cases,  74  et  seq.,  941. 
SEIZING  GOODS,  power  of,  under  warrant,  22,  60. 
SENTENCE. 
Defendant  to  he  asked  if  he  has  anything  to  say. 

In  felonies  this  is  essential,  906. 
Distribution  of  Punishment  as  to  Counts, 

On  general  verdid  superfluous  counts  may  be  got  rid  of  by  nolle  prosequi, 

907. 
and  so  eyen  as  to  bad  count,  908. 

conflict  as  to  general  sentence  when  some  counts  are  bad,  909. 
a  verdict  and  judgment  as  to  one  count  disposes  of  the  others,  909  a. 
successive  punishments  may  be  given  on  suc(;essive  counts,  910. 
but  only  where  counts  are  not  for  distinct  offences,  911. 
Defendant* s  Presence  Essential ^  912. 
Amendment  or  Stay, 

Court  may  amend  or  stay  during  terra,  91 S. 
When  Reviewable  by  habeas  corpus,  994,  995,  996. 
Capital  Punishment, 
On  verdict  of  guilty  on  indictment  for  murder  court  will  sentence  for 

second  degree,  914. 
defendant  to  be  asked  as  to  sentence,  and  may  reply,  915. 
as  to  form  of  sentence,  practice  varies,  916. 
pregnancy  is  ground  for  respite,  917. 
Corporal  Punishment, 
Limits  to  be  determined  by  statute.     Discretion  of  court.     Reversal  for 

sentence  below  limit.     Restitution,  918. 
fine  and  imprisonment  are  the  usual  common  law  penalties,  919. 
**  cruel  and  unusual"  punishments  unlawful,  920. 
"  whipping*'  not  cruel  and  unusual,  921. 
Fines  and  Abatement. 

Fines  may  be  collected  by  execution,  922. 
abatement  a  form  of  execution,  922  a. 
Form  of  Sentence, 
Must  be  definite,  928. 
but  may  present  alternatives,  924. 
day  of  sentence  is  first  day  of  imprisonment,  925. 
endurance  of  full  sentence  necessary  to  satisfaction,  925  a. 
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SENTENCE— (cofi/»nu«rf). 

defects  of  not  ordinarily  reviewable  on  habecu  corpuSf  995. 
prison  need  not  at  common  law  be  specified,  926. 
Sentence  by  Appellate  Court,  ' 

Appellate  court  may  sentence  or  may  reverse  for  error,  927. 
in  capital  and  other  cases  record  remanded  to  court  below  for  execution, 
928. 
Sentence  by  succeeding  Judge. 

Such  sentence  may  be  regular,  929.  ^ 

Succe$sioe  Imprisonments, 
Prisoner  may  be  brought  up  for  second  trial  by  habeas  corpus^  231. 
a  second  imprisonment  begins  at  the  former's  termination,  932. 
an  escaped  prisoner  may  be  sentenced  for  escape  in  like  manner,  988. 
When  Severer  Punishment  is  assigned  to  Second  Offence, 
Such  statutes  constitutional,  984. 

Under  statutes  to  this  effect,  prior  conviction  should  be  averred,  935. 
prior  conviction  must  be  legal.     Foreign  conviction  not  adequate,  936. 
conviction  to  be  proved  by  record  and  identification,  987. 
prosecution  may  waive  first  conviction,  987  a. 

prior  conviction  not  to  be  put  in  evidence  until  main  issue  is  found  against 
defendant,  988. 
Disfranchisement  and  incapacitation. 
Conviction  a  prerequisite  to  disfranchisement,  989. 
and  so  of  forfeiture  of  office,  939  a, 
and  so  of  incapacitation  as  witness,  989  b. 
Joint  Sentences, 

Joint  defendants  may  each  be  punished  to  full  amount,  940. 
Bindings  to  keep  the  Peace, 

Defendant  after  verdict  may  be  boand  over  to  keep  the  peace,  941. 
Considerations  in  adjusting  Sentence, 
Courts  have  usually  lai^e  discretion,  942. 

primary  object  is  retribution ;  but  example  and  reform  to  be  incidental,  94S. 
evidence  may  be  received  in  aggravation  or  mitigation  of  guilt,  945. 
defendant  must  be  present  at,  550. 
when  reviewable  on  habetu  corpus ^  994. 
Ex  post  facto  Penalties. 
How  far  constitutional,  946. 
SEPARATE  TRIALS,  right  to  (see  Sbybranck),  809. 
SEPARATION  OF  JURIES  IN  TRIAL,  summary  of  law  aa  to  (see 

Trial),  821. 
SEPARATION  OF  WITNESSES,  when  ordered,  569. 
SETTING  ASIDE  JURORS,  612. 
SEVERANCE  OF  DEFENDANTS,  when  aUowed  on  trial,  809. 

in  verdicts,  755. 
SEVERANCE  OF  IDENTITY  OF  OFFENCE,  by  time  or  place,  470 
et  seq. 
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SHACKLES,  when  defendant  must  be  in  during  trial,  540  a. 
SHERIFF,  arrest  by  (see  Arrkst),  1-62. 

return  by  on  habeas  carpus,  989. 
SHOOTING,  permissible  as  a  mode  of  capital  execution,  921. 

indictment  for  an  attempt,  159. 
SICKNESS,  of  defendant  during  trial,  effect  of,  544. 

of  juror,  when  ground  for  dtschar^e,  512,  724. 
when  ground  for  excuse,  692,  724. 
SIGNS,  how  averred  in  indictment,  276. 
SIMILITER,  when  required  in  pleading,  410. 
SIMULTANEOUS  OFFENCES,  merger  of,  468  et  seq. 
SLANDEROUS  WORDS,  how  to  be  averred,  208. 
SODOMY,  technical  averments  in,  263. 
SOLICITATIONS,  indictments  for,  159. 
SOLICITOR  {see  Attornky-Gknbral). 
SPECIAL  DEMURRER,  characteristics  of,  401. 
SPECIAL  PLEAS. 

Repugnant  pleas  cannot  be  pleaded  simultaneously,  419. 

in  practice  special  plea  is  tried  first,  420. 

judgment  against  defendant  on  special  plea  is  respondeat  ouster,  421. 

plea  of  non-identity  only  allowed  in  cases  of  escape,  429. 

plea  to  constitution  of  grand  jury  must  be  sustained  in  fact,  480. 

pendency  of  other  indictment  no  bar,  481. 

plea  of  law  is  for  court,  482. 

ruling  for  Commonwealth  on  special  plea  is  equivalent  to  judgment  on 
demurrer,  488. 
SPECIAL  VERDICT,  practice  as  to,  746-6. 
SPEECHES  OF  COUNSEL,  practice  as  to,  570  et  seq. 
SPELLING,  defective,  effect  of,  119,  273. 
SPIRITUOUS  LIQUOR,  when  to  be  permitted  to  jury,  781,  821,  841. 

selling  (see  Sale). 
SPLITTING  OFFENCES,  in  several  prosecutions,  objections  to,  910. 
STATE,  duty  of  as  to  extradition  (see  Extradition),  28  et  seq. 

jurisdiction  of,  how  averred,  94,  189. 

power  of  as  to  federal  arrests,  980.    . 

right  to  challenge,  612. 
STATE  COURTS,  removal  of  cases  to  federal  courts,  788  a. 

cannot  discharge  from  federal  arrests,  980. 
STATEMENT,  right  of  defendant  to  make  to  jury,  579. 
STATUTE,  effect  of  in  defining  crime  (see  Statutory  Ofvemceb),  220. 

relations  of  to  common  law,  282. 

when  prescribing  form  of  indictment,  90. 
what  conformity  to  is  required,  220  et  seq, 
when  changing  venue,  602. 
effect  of  exceptions  and  provisos,  288. 
when  absorbing  common  law,  282-4. 
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STATUTE  OF  JEOFAILS,  operation  of,  90. 
STATUTES  OF  LIMITATION  (see  Limitation),  316. 
STATUTORY  OFFENCES,  pleading  of,  220. 

usually  sufficient  and  necessary  to  use  words  of  statute,  220. 

otherwise  when  statute  gives  conclusion  of  law,  221. 

and  so  if  indictment  professes  but  fails  to  set  forth  statute,  222. 

special  limitations  are  to  be  given,  228. 

private  statute  must  be  pleaded  in  full,  224. 

offence  must  be  averred  to  be  within  statute,  225. 

section  or  title  need  not  be  stated,  226. 

where  statute  requires  two  defendants,  one  is  not  sufficient,  227. 

when  object  of  statute  is  in  plural,  it  may  be  pleaded  in  singular,  227  a. 

disjunctions  in  statute  to  be  averred  conjunctively,  228. 

at  common  law  defects  in  statutory  averment  not  cured  by  verdict,  229. 

statutes  creating  an  offence  are  to  be  closely  followed,  230. 

when  common-law  offence  is  made  penal  by  title,  details  must  be  given,  281. 

when  statute  is  cumulative,  common  law  may  be  still  pursued,  282. 

when  statute  assigns  no  penalty,  punishment  is  at  common  law,  238. 

exhaustive  statute  absorbs  common  law,  234. 

statutory  technical  averments  to  be  introduced,  285. 

but  equivalent  terms  may  be  given,  286. 

where  a  statute  describes  a  class  of  animals  by  a  general  term,  it  is  enough 

to  use  this  term  for  the  whole  class ;  otherwise  not,  287. 
provisos  and  exceptions  not  part  of  definition  need  not  be  negatived,  288. 
otherwise  when  proviso  is  in  same  clause,  239. 
exception  in  enacting  clause  to  be  negatived,  240. 

question  in  such  case  is  whether  the  statute  creates  a  general  or  a  limited 
offence,  241. 
STAY  OF  SENTENCE,  practice  as  to,  918. 
under  writ  of  error,  788. 

on  removal  of  case  from  state  to  federal  jurisdiction,  788  a. 
on  commutation  of  punishment,  583. 
as  to  form  of  sentence  practice  varies,  916. 
pregnancy  is  ground  for  respite  (see  Sbntenck),  917. 
''  STEAL,"  averment  of  in  larceny,  266. 
STREET-WALKERS,  when  to  be  held  to  bail,  80. 
*'  STRUCK,"  essential  to  wound,  259. 

SUBSTANTIAL  AVERMENTS,  necessary  to  be  made,  151. 
SUCCESSIVE  PENALTIES,  when  permissible  on  successive  counta,  910. 
SUMMARY  CONVICTIONS;  when  permitted,  80,  440,  998. 
when  reviewable  on  habeas  corffUSf  998. 
in  contempt,  948  et  seq» 
SUMMINGS  UP,  of  counsel,  976. 
of  judge,  708. 
SUNDAY,"  how  to  be  averred  in  indictment,  121. 
rendering  of  verdict  on,  758. 
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8UPEKIOR  COURTS. 

Jurisdiction  in  contempt,  948  et  seq. 

in  habeas  corpus,  978. 

distinctiye  power*  as  to  atUrefais  acquit^  488. 
SUPERSEDEAS,  practice  as  to  (see  Error),  783. 
SUPREME    COURT    OF    THE    UNITED    STATES    (see    Fbdbral 

Courts). 
SURETIES,  when  required  to  keep  the  peace,  80. 

when  required  generally  (see  Bail.). 

when  authorized  to  arrest  principal,  62. 

when  allowable  on  habeas  corpus,  1007. 

when  respondents  in  habeas  corpus,  984. 
*'  SURNAME,"  pleading  of  {see  Nam b  and  Addition),  98  et  seq, 
SURPLUSAGE,  need  not  be  stated  in  indictment,  158,  473,  474. 

may  be  rejected,  158. 
SURPRISE,  as  ground  for  new  trial,  881. 

when  genuine  and  productive  of  injustice  ground  for  new  trial,  881. 

so  of  undue  haste  in  hurrying  on  trial,  882. 

but  absence  of  witness  no  ground  when  eyidence  is  oamalatiTe,  883. 

ordinary  surprise  at  evidence  no  ground,  884. 

nor  is  unexpected  bias  of  witness,  885. 
SURRENDER,  of  principal  by  bail,  62. 
SUSPICION,  what  justifies  arrest,  9,  21. 

''TAKE  AND  CARRY  AWAY,"  essential  to  larceny,  266. 
TAMPERING  WITH  JURY,  how  to  be  punished,  828,  729. 
TECHNICAL  AVERMENTS. 

In  treason,  '*  traitorously"  must  be  used,  257. 

'*  malice  aforethought"  essential  to  murder,  258. 

"  struck"  essential  to  wound,  259. 

''feloniously"  essential  to  felony,  260. 

"  feloniously"  can  be  rejected  as  surplusage,  261. 

in  such  case  conviction  may  be  had  for  attempt,  262. 

"ravish"  and  "forcibly"  are  essential  to  rape,  268. 

"  falsely"  essential  to  perjury,  264. 

"burglariously"  to  burglary,  265. 

"  take  and  carry  away"  to  larceny,  266. 

"  violently  and  against  the  will"  to  robbery,  267. 

"  piratical"  to  piracy,  268. 

"  unlawfully"  and  other  aggravative  terms  not  necessary,  269. 

"  forcibly"  and  with  a  strong  hand,  essential  to  forcible  entry,  270. 

vi  et  armis  not  essential,  271. 

"knowingly"  always  prudent,  272. 
"  TENOR,"  meaning  of  term,  169. 
TERM,  close  of,  whether  verdict  can  be  given  af^er,  513. 

whether  sentence  can  be  amended  ailer,  978. 
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*«THEN  AND  THERE,"  effect  of  averment  of,  181,  146. 
"THERE  SITUATE,"  meaning  of  allegation,  144-6. 
THIEVES,  COMMON,  when  to  be  held  to  bail,  80. 
THINGS,  description  of  (see  Personal  Chattels),  206  et  seq, 
"THREE  TERM  STATUTES,"  limiting  time  of  trial,  828,  523. 
TIME  IN  INDICTMENT. 

Time  must  be  averred,  but  not  generally  mat-erial,  120. 
when  "  Sunday"  is  essence  of  offence,  day  must  be  specified,  121. 
Videlicet  may  introduce  a  date  tentatively,  122. 
blank  as  to  date  is  fatal,  128. 
substantial  accuracy  is  enough,  1 24. 
double  or  obscure  dates  are  inadequate,  125. 
date  cannot  be  laid  between  two  distinct  periods,  126. 
negligence  should  have  time  averred,  127. 
time  may  be  designated  by  historical  epochs^  128. 
recitals  of  time  need  not  be  accurate,  129. 
hour  not  necessary  unless  required  by  statute,  180. 
repetition  may  be  by  "  then  and  there,"  181. 
other  terms  are  insufficient,  182. 
"then  and  there"  cannot  cure  ambiguities,  188. 
repugnant,  future,  or  impossible  dates,  are  bad,  184. 
record  dates  must  be  accurate,  185. 
and  so  of  dates  of  documents,  136. 
time  should  be  within  limitation,  187. 
in  homicide  death  should  be  within  a  year  and  a  day,  138. 
TIME,  effect  in  weakening  case  of  prosecution  (see  Limitation),  316,  326 

et  seq, 
TITLE  TO  OFFICE,  not  reviewable  on  habeas  corpus,  996. 

how  averred,  159,  165. 
TOWN,  averment  of  as  venue,  189  et  seq, 
TRAMPS,  when  to  be  held  to  bail,  80. 
TRANSITORY  OFFENCES,  averment  of  place  in,  144. 
TRANSLATION,  how  to  be  averred,  181. 
TRANSPOSING  COUNTS,  800. 
TREASON,  technical  averments  in,  257. 
TREASURY  NOTES,  averments  of,  189  a. 
TREATY,  extradition  by  (see  Extradition),  88  et  seq, 
TRIAL,  INCIDENTS  OF. 
When  must  be  by  jury,  788. 
continuance  (see  Continuance),  583  et  seq, 
change  of  venue,  6.02. 
Furnishing  copy  of  indictment^  696. 
Concurrent  Trial  of  Separate  Indictments,  697. 
Severance  of  Defendants  on  Trial,  698. 
Arraignment, 

Defendant  usually  required  to  hold  up  the  hand,  699 
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TRIAL,  INCIDENTS  OF^{continued). 

failure  to  arraign  may  be  fatal,  700. 

defendant  may  waive  right,  701. 

defendant  must  be  present  at,  540. 
Bill  of  Particulars. 

May  be  required  when  indictment  is  general,  702. 

affidavit  should  be  made,  708. 

particulars  may  be  ordered  on  general  pleas,  704. 

action  on  particulars  not  usually  subject  of  error,  705. 
Demurrer  to  Evidence. 

Demurrer  to  evidence  brings  up  whole  case,  706. 
View  of  Premises. 

such  view  may  be  directed  when  conducive  to  justice,  707. 
Examination  of  witnesses^  564,  565,  566. 

who  are  to  be  called,  565. 

when  to  be  excluded  from  count,  569. 
Charge  of  Court. 

Questions  of  law  are  for  court,  708. 

defendant  has  a  right  to  full  statement  of  law,  709. 

misdirection  a  cause  for  new  trial,  710. 

judge  may  give  his  opinion  on  evidence,  711. 

must,  if  required,  give  distinct  answer  as  to  law,  712. 

error  to  exclude  point  from  jury  unless  there  be  no  evidence,  713. 

charge  must  be  in  open  court  and  before  parties,  714. 

challenges  of  jurors  (see  Challsngbs),  608  et  seq. 
Swearing. 

Jury  must  appear  to  have  been  sworn,  716. 
Conduct  during  Trial ;  Adjournment  and  Discharge, 

Misconduct  of  jury  is  a  contempt,  717. 

in  England  juries  may  be  discharged  at  discretion  of  court,  718. 

in  this  country  separations  allowed  in  cases  less  than  capital,  719. 

otherwise  as  to  capital  cases,  720. 

tampering  with  jury  to  be  punished,  721. 

court  can  discharge  jury  in  cases  of  surprise  when  gross  injustice  would 
otherwise  be  done,  722. 

adjournment  of  court  is  ground  for  discharge,  728. 

and  so  in  sickness  or  eminent  disqualification  of  juror;  724. 

in  non-capital  cases  jury  may  be  discharged  at  discretion  of  court,  725. 

conflict  of  opinion  in  capital  cases,  726. 
Deliberations  of  Jury. 

Jury  must  be  secluded  during  deliberations,  727. 
Swearing  Officer. 

Officer  must  be  dulv  sworn,  728. 
Communications  by  Third  Parties. 

Illegal  communication  with  jury  is  indictable,  729. 

such  communications  ground  for  new  trial,  730. 
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TRIAL,  INCIDENTS  OF— (continued). 
Food  and  Drink, 

Food  and  drink  may  be  supplied  to  jury,  781. 
Casting  Lotst. 

May  be  ground  for  new  trial,  732. 
Curing  Irregularities  hy  Consents 

Consent  may  cure  minor  irregularities,  738. 
Duties  of  Counsel, 

Defendants  entitled  to  counsel  by  Constitution,  557. 

counsel,  if  necessary,  may  be  assigned  by  court,  558. 

such  counsel  may  sue  county  for  their  fees,  559. 

order  and  length  of  speeches  at  discretion  of  court,  560. 

prosecuting  attorney  not  to  open  confessions  or  matter  of  doubtful  admis- 
sibility^ 561. 

counsel  on  both  sides  should  be  candid  in  opening,  562. 

opening  speeches  not  to  sum  up,  568. 

examination  of  witnesses  at  discretion  of  court,  564. 

prosecution  should  call  all  the  witnesses  to  the  guilty  act,  565. 

order  of  testimony  discretionary  with  court,  566. 

impeaching  testimony  may  be  restricted,  567. 

witness  to  see  writings  before  cross-examination,  568. 

witnesses  may  be  secluded  from  court-room,  569. 

defendants  opening  to  be  restricted  to  admissible  eyidence,  570. 

reading  books  is  at  discretion  of  court,  571. 

counsel  may  exhibit  mechanical  evidence  in  proof,  572. 

if  defendant  offers  no  evidence  his  counsel  closes,  578. 

otherwise  when  he  offers  evidence,  574. 

defendants  may  sever,  575. 

priority  of  speeches  to  be  determined  by  court,  576. 

misstatements  not  ground  for  new  trial  if  not  objected  to  at  time,  577. 

ordinarily  counsel  are  not  to  argue  law  to  jury,  578. 

party  may  make  statement  to  jury,  579. 

defendant's  presence  essential  to,  540. 
Separation  of  Jury ^  814. 

Mere  inadvertent  separation  not  ground  for  new  trial,  814. 

in  some  courts  this  view  is  not  accepted,  815. 

separation  before  easels  opened  is  always  permissible,  816. 

in  misdemeanors  jury  may  separate  during  trial,  817. 

and  so  as  to  felonies  less  than  capital,  818. 

but  not  generally  as  to  capital  felonies,  819. 

court  in  such  cases  may  adjourn  from  day  to  day,  820. 

conflict  of  opinion  as  to  whether  separation  after  committal  of  case  is  per- 
missible, 821. 

courts  holding  such  separation  absolutely  fatal,  822. 

courts  holding  such  separation  only  prima  facie  ground  for  new  trial, 
828. 

882 


INDBX. 

TRIAL,  INCIDENTS  OF^(continued). 

courts  holding  such  separation  fatal  only  where  there  has  been  proof  of 
tampering,  824. 

the  latter  is  the  prevailing  view  as  to  misdemeanors,  825. 
Irregularity  in  Conduct  of  Jury.  826. 

Unsworn  or  improper  officer  in  charge  is  ground  for  new  trial ;  intrusion 
of  officer  during  deliberations,  827. 

and  so  of  improper  reception  of  materials  of  proof,  828. 

and  so  of  irregular  reception  of  books,  829. 

and  so  of  receptions  of  reports  of  trial,  829  a. 

and  so  of  irregular  communications  of  court,  880. 

and  so  of  conversing  with  others  as  to  case,  831. 

and  so  of  presence  of  party,  882. 

and  so  of  material  testimony  submitted  by  jury  or  others,  888. 

and  so  of  visiting  scene  of  offence,  884. 

but  not  accidental  intrusion  of  stranger,  886. 

mere  casual  exhibition  of  evidence  not  fatal,  886. 

and  so  of  the  mere  approach  of  strangers,  and  trivial  conversation,  887. 

but  presumption  is  against  communications,  889. 

inattention  of  juror  not  ordinarily  ground,  888. 

but  otherwise  as  to  disobedience  to  court,  resulting  in  injury,  840. 

intoxication  ground  for  new  trial,  841. 

so  of  casting  lots  by  jurors,  when  decisive,  842. 

otherwise  as  to  mere  collateral  levity,  848. 

absolute  preadjudication  by  juror  or  judge  ground  for  new  trial  when  a 
surprise,  844. 

otherwise  when  party  knew  of  prejudice  in  time  to  challenge,  845. 

subsequent  discovery  of  alienage  or  irreligion  is  no  ground,  but  otherwise 
as  to  absolute  incapacities,  846. 

juror  inadmissible  to  impeach  verdict,  847. 

and  so  are  affidavits  attacking  jury,  848. 
TRIAL  BY  JURY,  when  it  may  be  waived,  788. 
TRICK,  when  operating  to  vitiate  verdict,  851. 
TRIERS,  duties  of,  in  respect  to  challenges,  686, 
«<TRU£  BILL,"  indorsement  of,  869. 
TWO  OFFENCES  cannot  be  joined  in  one  count  (jm  Doplicitt),  248. 

but  may  be  joined  in  successive  counts,  285. 
TWO  TERM  LAW,  discharge  under,  828. 

"UNDERTAKING,"  averment  of,  200. 

UNITED  STATES,  extradition  statutes  of  (see  Extsadition),  28  et  seq. 

jurisdiction  of,  as  determining  venue,  189. 
UNITED  STATES  COURTS,  removal  of  cases  to,  788  a. 

revisory  power  of,  by  habeas  corptUy  980  et  seq, 
UNKNOWN  PERSONS,  how  to  be  described,  104,  111. 
UNKNOWN  THINGS  may  be  proximately  described,  156. 

888 


INDEX. 

«*  UNLAWFULLY,"  when  neceswiry  in  indictment,  269. 
*'  UNTIL,"  meaning  of  averment,  125-6. 

VAGRANTS,  when  to  be  held  to  bail,  80. 

VALUATION  OF  PROPERTY,  when  requisite  in  verdict,  758. 
VALUE,  how  and  when  to  be  averred,  2 IS. 
VARIANCE,  in  averment  of  writing,  178. 
in  names,  96,  109,  116. 
in  averring  instrument  of  injury,  212  a. 
in  description  of  goods,  206. 
in  ownership,  116. 

acquittal  from,  no  bar  to  amended  indictment,  460. 
VEGETABLES,  how  averred,  211. 
VENIRE,  as  to  grand  jury,  844. 

as  to  petit  jury,  608. 
VENUE,  how  to  be  laid  (see  Place),  189  et  seq, 

change  of,  practice  as  to,  602. 
VERBAL  INACCURACIES. 

When  fatal  to  pleading  (see  Clerical  Erboks),  273. 
VERDICT. 

Where  there  care  several  Counts, 
Prosecution  may  withdraw  superfluous  or  bad  counts,  787. 
general  verdict  when  there  is  one  bad  count,  or  counts  are  repugnant,  738. 
new  trial  may  be  on  single  count,  789. 

verdict  of  guilty  on  one  count  equivalent  to  not  guilty  on  others,  740. 
(informalities  cured  by  verdict,  760.) 
Defendant  must  be  present,  741. 
Double  or  Divisible  Count. 

Verdict  may  go  to  part  of  divisible  count,  742. 
Adjournment  of  Court  Prior  to. 

Court  may  adjourn  during  deliberations  of  jury,  744. 
Special  Verdict. 
Jury  may  find  special  verdict,  745. 
such  verdict  must  be  full  and  exact,  746. 
How  Verdict  is  rendered. 

General  verdict  is  by  word  of  mouth,  747. 
verdict  must  be  recorded,  748* 
Sealed  Verdict. 

In  misdemeanors  sealed  verdict  may  be  rendered,  749. 
Polling  Jury. 

Jury  may  be  polled  at  ccHumon  law,  750. 
Amending  Verdict. 

Verdict  may  be  amended  before  discharge  of  jury,  751. 
Designation  of  Degree  or  of  Punishment. 
Such  designation  must  be  specific,  752. 
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VERDICT—  [continved). 
Valuation  of  Property. 

Jury  may  find  a  special  Taluation,  758. 
When  Court  may  refuse  to  receive  Verdict. 

Palpably  wrong  verdict  may  be  rejected  by  conrt,  764* 
When  there  are  several  Defendants, 

Defendants  may  be  seTered  in  finding,  818,  766. 
Defective  Verdict,   • 

May  be  inoperatiTe,  756. 
Recommendation  to  Mercy, 

Such  recommendation  not  obligatory,  757. 
Collateral  Points. 
when  bail  may  be  taken  afler,  82. 
defendant  must  be  present  at,  549. 
rendering  on  Sunday  or  legal  holiday,  758. 
formal  defects  cured  by,  760. 
''VIDELICET,"  meaning  of,  in  indictment,  122,  158  a. 
<<  VI  ET  ARMIS,"  not  essential,  271. 
VIEW  OF  PREMISES. 

Such  view  may  be  directed  when  oondociTe  to  jnstioe,  707. 
'<  VIOLENTLY,"  when  essential  to  robbery,  267. 

WAIVER,  general  considerations  relating  to,  788-4. 

WAIVER  BY  DEFENDANT,   of  preliminary  ezaaination  or  proceaB, 
70  et  seq. 

of  arraignment,  541. 

of  grand  jury,  788. 

of  formal  defects  by  pleading  over,  760. 

of  technical  objections  to  jurors,  845,  886. 

of  objections  to  evidence,  802-4. 

of  presence  in  court,  541. 

of  jeopardy  by  motion  for  new  trial,  518,  788. 

of  irregularities  in  conduct  of  jury,  788. 

of  twelve  jurymen,  783. 

of  trial  by  jury,  738. 

of  separation  of  jury,  518,  788. 
WAR,  efiect  of,  in  authorizing  military  coovictioii,  489. 

in  establishing  martial  law,  979,  note. 
"WARRANT,"  averment  of,  192. 
WARRANT  IN  EXTRADITION  {see  Extraditiok). 
WARRANT  OF  ARREST,  practice  as  to  [see  Arust),  1-62. 
WARRANT,  SEARCH,  practice  as  to,  18. 
WEIGHT  OF  EVIDENCE,  on  primary  hearing,  71. 

before  grand  jury,  861. 

on  habeas  corpus,  1001. 

on  trial,  813. 
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WEAPON,  variance  as  to,  212  a, 

duplicity  as  to,  253. 
WHIPPING,  not  forbidden  by  Constitution,  921. 
WIFE,  may  be  joined  with  husband  in  indictment,  306  a. 
"WILFULLY,"  averment  of,  267,  269. 
WITHDRAWAL  OF  JUROR,  practice  as  to,  722. 
WITNESS,  ignorance  of,  when  ground  for  continuance,  599. 

absence  of,  ground  for  continuance  (see  Continuance),  585. 

after-discovered,  when  ground  for  new  trial  ($ee  New  T&ial),  855. 

practice  as  to  examining,  566  et  seq* 

when  jurors  may  be,  833. 

practice  as  to  before  magistrate,  71. 

practice  as  to  before  grand  jury,  358  a. 

practice  as  to  on  habe<u  corpus^  1001. 

incompetency  of  through  infamy,  939  h, 

when  to  be  excluded  from  court,  569. 

ruling  as  to  when  ground  for  new  trial,  801. 

all  present  at  litigated  act  should  be  called,  565. 

when  notice  must  be  given  by  prosecution,  565. 

indorsement  of  name  of  on  indictment,  358. 
WORDS  SPOKEN. 

Words  spoken  must  be  set  forth  exactly,  though  substantial  proof  is 
enough,  203. 

in  treason  it  is  enough  to  set  forth  substance,  204. 
WRIT  OF  CERTIORARI  (we  Certiorari). 
WRIT  OF  ERROR  {see  Error). 
WRIT  OF  HABEAS  CORPUS  {see  Habeas  Corpus). 
WRITTEN  INSTRUMENTS,  PLEADING  OF. 

Where^  as  in  Forgery  and  Lihel^  Instrument  must  be  set  forth  in  full. 

When  words  of  document  are  material  they  should  be  set  forth,  167. 

in  such  cases  the  indictment  should  purport  to  set  forth  the  words,  168. 

'*  purport"  means  effect;  **  tenor"  means  contents,  169. 

<*  manner  and  form,"  '*  purport  and  effect,"  *'  substance,"  do  not  import 
verbal  accuracy,  1 70. 

attaching  original  paper  is  not  adequate,  171. 

when  exact  copy  is  required,  mere  variance  of  a  letter  ia  immaterial,  ^73. 

unnecessary  document  need  not  be  set  forth,  174. 

quotation-marks  are  not  sufficient,  1 75. 

document  lost  or  in  defendant's  hands  need  not  be  set  forth,  176. 

and  so  of  obscene  libel,  177. 

prosecutor's  negligence  does  not  alter  the  case,  178. 

production  of  document  alleged  to  be  destroyed  is  a  fatal  variance,  179. 

extraneous  parts  of  document  need  not  be  set  forth,  180. 

foreign  or  insensible  document  must  be  explained  by  averments,  181. 

innuendoes  can  explain,  but  cannot  enlarge,  181  a, 
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• 

WRITTEN  INSTRUMENTS,  PLEADING  OF --(continued). 
Where^  as  in  Larceny^  general  Designation  is  sufficient. 
Statutory  designations  must  be  followed,  182. 

though  general  designation  be  sufficient,  yet  if  indictment  purport  to  give 
words,  variance  is  fatal,  183. 
What  general  Designation  will  suffice. 
If  designation  is  erroneous,  variance  is  fatal,  184. 
'^receipt"  includes  all  signed  admissions  of  payment,  185. 
*'  acquittance"  includes  discharge  from  duty,  186. 
**  bill  of  exchange"  is  to  be  used  in  its  technical  sense,  187. 
**  promissory  note"  is  used  in  a  large  sense,  188. 
''bank  notes*'  includes  notes  issued  by  bank,  189* 
''treasury  notes  and  federal  currency,"  189  a. 
"  money"  is  convertible  with  currency,  190. 
"goods  and  chattels"  include  personalty  exclusive  of  choses  in  action^ 

191. 
"  warrant"  is  an  instrument  calling  for  payment  or  delivery,  192. 
"order"  implies  mandatory  power,  193. 
"request"  includes  mere  invitation,  194. 
terms  may  be  used  cumulatively,  1 95. 
defects  may  be  explained  by  averments,  196. 
a  "  deed"  must  be  a  writing  under  seal  passing  a  right,  197. 
"  obligation"  is  a  unilateral  engagement,  198. 
and  so  is  "undertaking,"  199. 

a  guarantee  and  an  "  I.  O.  U."  are  undertakings,  200. 
"  property"  is  whatever  may  be  appropriated,  201. 
"piece  of  paper"  is  subject  of  larceny,  202. 
"  challenge  to  fight"  need  not  be  specially  set  forth,  202  a. 
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